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PREFACE  TO  WhvWWm^ 


We  are  now  beginning  to  gather  more  freely  the  flowers 
with  which  Sir  James  Knight  Bruce  enlivened  the  dusty 
ways  of  unreformed  Chancery  suits.  "Truth,  like  all  other 
good  things,  may  be  loved  unwisely — may  be  pursued  too 
keenly — may  cost  too  much  "  (p.  17).  "The  reported  cases, 
more  or  less  directly  in  point,  which  have  been  decided 
within  the  last  150  ye>ars,  would,  extracted  from  the  many 
volumes  containing  them,  and  collected,  form  together, 
I  do  not  say  a  great  evil,  but  a  great  book.  It  appeared 
to  me,  upon  this  occasion,  that  I  might  content  myself,  in 
addition  to  Bootle  v.  Blundell^  with  consulting  particularly  " 
— here  follow  fourteen  references  (p.  73).  This,  on  the 
breaking  off  of  an  agreement  for  purchase  after  many 
difficulties  and  long  delay  in  completion:  "That  year 
rolled  on,  and  ended ;  another  spring  came,  and  still  the 
purchase  was,  without  any  fault  on  the  defendant's  part, 
not  completed,  and  still  the  contract  was  alive.  Matters, 
however,  had,  by  little  and  little,  so  far  advanced  in  the 
course  of  the  fourteen  or  fifteen  months  which  had  passed 
since  1844,  that  there  were  indications  upon  which  the 
plaintiff,  if  he  did  not  rely,  might  perhaps,  without  much 
rashness,  have  almost  relied  as  promising  him  peace  and 
speedy  payment :  *  Neseius  aurce  fallacis.^  Towards  the  close 
of  March,  1846,  there  arose  a  cloud  out  of  Lincoln's  Inn, 
Uke  a  man's  hand  " — in  the  shape  of  a  pressing  letter  from 
the  defendant's  solicitor  (p.  163). 

The   learned  and   solid   decision   of  the   same  judge  in 
Stikeman  v.  Dawson^  p.  47,  is  still  a  leading  authority  on 
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the  immunity  of  infants  from  claims  to  enforce  contracts 
against  them  under  cover  of  a  case  nominally  founded  on 
fraud  or  misrepresentation. 

A  fine  example  in  its  kind  of  a  more  solemn  judicial 
rhetoric  is  Lord  Denman's  judgment  in  Bishop  Hampden's 
case,  p.  458.  If  mere  secular  lawyers  are  half  tempted  to 
say  of  the  questions  raised  in  such  cases,  Non  est  de  nostra 
facultate,  much  more  does  this  apply  to  Reg.  v.  St.  GileSj 
Reg.  V.  Chadwick^  p.  313,  where  the  canonical  and  other 
authorities  on  marriage  with  a  deceased  wife's  sister  are 
set  forth  and  discussed  at  enormous  length.  Apart  from 
positive  authority,  common  historical  knowledge  tells  us  of 
a  group  of  degrees  of  kindred  and  affinity  which  have 
given  trouble  as  lying  in  a  borderland  between  those  which 
obviously  should  constitute  a  bar  to  marriage  in  any  civi- 
lized society  and  those  which  are  obviously  too  remote  to 
do  so.  Four  ways  of  dealing  with  the  problem  are  con- 
ceivable. Marriage  within  these  degrees  might  be  abso- 
lutely forbidden.  This,  we  believe,  has  never  been  done; 
at  least  we  have  not  heard  of  any  jurisdiction  in  which 
first-cousin  marriages  are  impossible.  It  may  be  allowed 
without  exception.  Such  is  the  rule  of  the  Mosaic  law  as 
construed  by  its  modem  followers,  and  of  the  German  Civil 
Code.  It  may  be  reserved  for  a  dispensing  power.  This  is 
the  canonical  solution ;  the  French  Code  and,  we  presume, 
others  of  the  same  type  have  adopted  it,  with  the  substitu- 
tion of  civil  for  ecclesiastical  authority.  Dispensation  may 
be  granted  more  easily  in  some  cases  than  in  others,  and 
we  believe  Eoman  practice  does  in  fact  discriminate,  allowing 
uncle  and  niece  marriages  but  seldom,  and  then  for  reasons 
of  State.  Lastly,  the  knot  may  be  cut  by  allowing  some  of 
these  marriages  without  reserve  and  positively  forbidding 
others.  This  is  the  method  of  English-speaking  countries, 
but  there  is  a  divergence  in  its  application  to  the  case  of 
a  deceased  wife's  sister,  in  which  the  United  Kingdom  stands 
alone,  if  we  are  not  mistaken,  for  prohibition.      Bentham 
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found  tlie  question  difficult,  and  summed  up  in  a  charac- 
teristic manner :  ^^  The  reasons  for  and  the  reasons  against 
having  little  force  on  either  side,  it  would  seem  that  the 
good  of  liberty  ought  to  incline  the  balance  in  favour  of 
permitting  such  marriages." 

Points  of  a  less  controversial  kind  in  the  Common  Law 
are  decided  or  illustrated  in  Filliter  v.  Phippard^  p.  401,  on 
liability  for  damage  done  by  fire  started  on  a  man's  land ; 
Christopheraon  v.  Bare^  p.  454,  showing  that  leave  and 
licence  is  not  a  defence  by  way  of  confession  and  avoid- 
ance to  an  action  for  assault,  but  a  general  traverse,  an 
assault  by  consent  being  a  contradiction  in  terms ;  Ford  v. 
Beechy  p.  638,  on  the  distinction  between  a  release  and  a 
collateral  agreement  not  to  sue ;  Cox  v.  Glue^  p.  788,  where 
a  bold  attempt  was  made  to  bring  trespass  by  a  plaintiff 
who  had  neither  possession  nor  right  to  possess ;  Smart  v* 
Bandars^  p.  849,  an  important  authority  on  the  conditions 
that  will  add  to  an  agent's  authority  such  an  interest  as 
makes  it  irrevocable. 

In  Doe  d.  Gains  v.  Bouse,  f.  771,  we  see  that  "wife"  may 
by  force  of  an  otherwise  apt  description  of  the  person  be 
read  as  meaning  a  reputed  or  de  facto  wife.  Difficulties 
were  felt  much  later  about  extending  a  like  benevolent  con- 
struction to  "  children."  The  learned  reader  who  remembers, 
or  has  noted  in  the  books,  on  what  judges  they  most  weighed, 
may  be  apt  to  think  that  the  reasons  for  them  were  not 
wholly  judicial. 

A  certain  number  of  cases  decided  imder  the  old  Winding- 
up  Act  have  been  reproduced,  though  not  without  doubt,  as 
it  is  impossible  to  say  that  they  do  not  contain  some  matter 
of  principle  which  may  still  be  valuable. 
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GEAKY  V.   NORTON  (I).  i846. 

(1  De  G.  &  Sm.  9-12.)  '^'!!l!^- 

Upon  the  invasion  of  a  patent  right,  the  party  complaining  has  a  right       Knight 
to  the  protection  of  an  injunction,  although  the  other  party  may  promise      *^^*»  ^•'^« 
to  commit  no  farther  infringement,  and  may  offer  to  pay  the  costs  of  ^  ^  J 

preparing  the  bill :  and  if  the  defendant  do  not,  after  injunction  obtained, 
offer  to  pay  the  costs  of  it,  the  plaintiff  may  bring  the  suit  to  a  hearing, 
and  will  be  entitled  to  the  costs  of  the  suit. 

Thb  plaintififs,  Geary  &  Co.,  of  Norwich,  were  patentees  of  a 
certain  shawl,  called  the  Boyal  Mecklenburgh  Shawl.  The  defen- 
dants, Norton  and  Hanneford,  were  manufacturers  at  Huddersfield. 

In  April,  1845,  Norton  called  upon  Scott,  a  shawl  manufacturer 
at  Leicester,  when  Scott  showed  him  a  woollen  shawl  which  he  said 
one  of  his  workmen  had  purchased.  Norton  asked  to  take  it  away 
with  him  for  a  few  days,  which  was  permitted.  It  was  returned 
soon  afterwards  by  Norton,  with  a  written  order  to  Scott  to  make 
several  others  according  to  the  pattern.  Norton  afterwards  called 
again,  when,  in  a  conversation  with  Scott,  he  stated  he  had  heard 
the  shawl  was  registered,  but  he  did  not  believe  it.  Scott  stated 
that  it  was  registered.  Norton  said,  that,  be  that  as  it  might,  he 
had  an  order  for  one  hundred,  and  they  must  be  made.  They  were 
^ade  and  sent  to  Everington,  Ellis  &  Co.,  who  paid  for  them. 

In  the  interval  between  Norton's  visits  to  Scott,  he  called  upon 
tverington,  Ellis  &  Co.,  and  showed  to  Burrell,  their  principal 
assistant,  a  pattern  of  a  shawl.    Burrell  said,  "  This  is  a  copy  of 

(I)  Proctor  V.  Bailey  (1889)  42  Ch.  D.  390,  69  L.  J.  Ch.  12,  61  L.  T.  752. 
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Gkart  a  shawl  which  I  have,  which  is  registered."  Norton  said,  "  I  don't 
NoBToN.  care  if  it  is  registered."  Burrell  said,  **  It  is  Norwich  made ;  we 
have  it  from  a  Norwich  house."  Norton  then  offered  to  sell  it  at 
two-thirds  less  than  the  Norwich  price;  whereupon  Burrell  on 
behalf  of  Everington,  Ellis  &  Co.,  gave  him  an  order  for  one 
hundred.  Accordingly,  on  the  5th  May,  Everington,  Ellis  &  Co., 
received  the  invoice  and  goods. 

On  the  15th  May,  the  plaintiffs*  solicitors,  Beed  &  Co.,  gave 
notice  to  Hanneford  of  their  clients'  intention  to  apply  for  an 
injunction  to  restrain  the  sale  of  the  shawls.  Hanneford  imme- 
diately attended  at  the  ofiSce  of  the  plaintiffs*  solicitors,  when  it 

[  *io  ]  was  stated  to  him  that  instructions  had  *been  given  for  a  bill,  and 
affidavits  had  been  prepared,  and  that  the  costs  incurred  would  be 
about  152.  or  202.  Hanneford  without  hesitation  agreed  not  to  sell 
any  of  the  shawls,  and  to  pay  the  costs.  The  parties  then  separated, 
but  met  again  by  arrangement,  when  the  sum  of  201.  was  named 
as  the  amount  of  the  costs.  The  plaintiffs'  solicitors,  however, 
required  an  additional  undertaking  on  the  part  of  Hanneford  not 
to  make  any  shawls  of  the  Mecklenburgh  pattern,  or  of  any  pattern 
approaching  thereto,  under  a  certain  penalty.  To  the  latter  pro- 
position Hanneford  refused  to  assent,  and  the  matter  remained 
unsettled. 

On  the  following  day,  the  defendants'  solicitors  sent  the  following 
letter  to  the  plaintiffs'  solicitors : 

"  46,  Ely  Place,  May  16th,  1845. 
*•  Gbntlbmen, — ^Your  letter  to  Mr.  Hanneford  of  the  15th  May,  con- 
taining copies  of  your  letter  of  the  10th  to  Everington,  Ellis  &  Co., 
and  Messrs.  Norton  and  Hanneford,  Mr.  Hanneford  has  handed  to 
us.  Until  the  receipt  of  your  letter,  Mr.  Hanneford  had  not  any 
suspicion  that  any  shawls  sold  by  Norton  and  Hanneford  were  a 
piracy,  Aor  does  he  now  know  it.  But,  in  compliance  with  your 
letter  he  will  immediately  suspend  the  sale  of  any  shawl  of  which 
he  and  Norton  are  the  owners  or  holders,  and  which  are  or 
resemble  the  Boyal  Mecklenburgh  shawl.  Messrs.  Norton  and 
Hanneford  are  not  the  manufacturers  of  any  shawls.     We  are,  &c. 

"  BowBR  &  Son." 

The  plaintiffs  took  no  notice  of  this  letter,  but  filed  their  bill, 
and  obtained  an  injunction  against  the  defendants,  upon  the 
affidavits  of  Scott  and  Burrell,  stating  the  foregoing  facts  as  to 
''  ^  order  and  sale  of  the  shawls  to  Everington  &  Co. 
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The  prayer  of  the  bill  was,  that  the  defendants  may  at  the  Obabt 
hearing,  and  in  the  meantime,  be  restrained  from  applying  the  nobtok. 
aforesaid  design,  or  any  fraudulent  colourable  imitation  thereof, 
for  the  purpose  of  sale,  to  the  ornament  of  any  *woollen  or  other  [  •!!  ] 
shawl,  or  other  article  of  manufacture,  or  of  any  woollen  or  other 
substance,  and  from  publishing  or  selling,  or  exposing  for  sale,  any 
shawl  or  other  article  of  manufacture,  or  any  substance  to  which 
such  design,  or  any  fraudulent  or  colourable  imitation  thereof  shall 
have  been  applied,  without  the  leave  and  consent  of  the  plaintiffs ; 
and  that,  if  necessary,  or  for  the  benefit  of  the  plaintiffs,  the 
amount  of  loss  or  injury  sustained  by  the  plaintiffs  by  reason  of 
the  said  defendants  having  pirated  the  aforesaid  design  may  be 
ascertained  under  the  direction  of  this  honourable  Court,  and  that 
the  said  defendants  may  pay  the  plaintiffs  the  amount  so  ascer- 
tained ;  the  plaintiffs  hereby  waiving  all  penalties  under  the  Act 
of  Parliament. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Stevem,  for  the  plaintiffs,  asked  an 
amount  of  damages  according  to  the  prayer  of  the  bill. 

The  Yice-Chancbllob  asked  the  plaintiffs'  counsel  whether  they 
were  desirous  of  having  the  case  to  stand  over,  in  order  that 
precedents  might  be  searched  for  as  to  the  right  to  an  account  of 
damages. 

Plaintiffs'  counsel,  not  pressing  that  point,  proceeded  to  contend, 
that,  having  proved  the  piracy  and  obtained  an  injunction,  they 
were  entitled  to  the  costs  of  the  suit :  FradeUa  v.  WeUer  (i). 

Mr.  Wigram,  for  the  defendants,  contended,  that  after  every 
point  had  been  conceded  to  the  plaintiffs,  they  ought  not  to  have 
put  the  bill  on  the  file ;  they  were,  therefore,  not  entitled  to  their 
costs :  MiUington  v.  Fox  (2). 

Thb  Yice-Chancellor  : 

Has  it  ever  been  decided,  where  a  right  of  this  kind  has  been 
invaded,  and  the  invading  party  *says  he  is  doing  wrong  and  will       L  *12  ] 
do  so  no  more,  that  the  party  complaining  is  barred  as  to  his  costs, 
on  filing  a  bill  to  have  the  protection  of  an  injunction,  rather  than 
the  promise  of  the  person  ? 

(1)  34  B.  B,  81  (2  Buss.  &  My.  247).         (2)  45  B.  B.  271  (3  My.  &  Cr.  338). 

1—2 
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[ZLB. 


Qbabt 

KOETON. 


The  Vicb-Chancellor  : 

In  this  particular  case  I  am  of  opinion,  that  the  plaintiffs  were 
entitled  to  the  protection  of  the  injunction.  I  think,  therefore, 
that  when  the  injunction  had  been  obtained,  the  course  for  the 
defendants  to  take  was,  to  offer  to  pay  the  costs  of  the  suit  to  that 
time,  submitting  to  the  injunction.  As  they  have  not  done  so,  and 
as  I  am  of  opinion  that  the  plaintiffs  were  entitled  to  the  protection 
of  the  injunction,  I  must  (though  perhaps  reluctantly)  give  them 
the  general  costs  of  the  suit.  Dismiss  the  bill,  however,  so  far  as 
it  seeks  an  account  of  loss  or  injury,  with  costs  not  exceeding  408. 


1846. 

Nov.  24. 

Dee.  9,  22. 

Enioht 
Bbuob,  V.-C. 

[12] 


[13] 


PEARSE  V.   PEARSE  (1). 

(1  De  G.  &  Sm.  12—31 ;  S.  C.  16  L.  J.  Ch.  153  ;  11  Jur.  52.) 

Upon  settling  interrogatories  for  the  examination  of  a  vendor  in  the 
Master's  office,  on  a  question  of  title  between  vendor  and  purchaser  :  Held, 
that  the  vendor  was  not  compellable,  at  the  instance  of  the  purchaser,  to 
state  his  motive  for  making  a  certain  appointment,  or  to  disclose  con- 
fidential communications  made  by  him  to  his  solicitor  and  counsel 
respecting  the  property,  although  such  communications  were  made  merely 
on  behalf  of  the  consulting  person  singly,  and  were  npt  made  during  a 
suit,  during  a  dispute,  or  after  the  threat  of  a  suit. 

Cases  laid  before  counsel,  on  behalf  of  a  client,  stand  upon  the  same 
footing  as  other  professional  communications  from  the  client  on  the  one 
hand  to  the  counsel  or  solicitor  on  the  other ;  and,  as  far  as  relates  to  any 
discovery  by  the  counsel  or  solicitor,  the  question  of  the  existence  or 
non-existence  of  any  suit,  claim,  or  dispute,  is  immaterial. 

Mabk  Broadfoot  Westron  being  entitled  to  an  estate,  called  the 
Barrow  Estate,  for  his  life,  with  remainder  to  the  child  or  children 
by  his  late  wife,  Jenny  Westron,  as  he  should  appoint,  and  for 
default  of  such  issue  to  himself  in  fee,  and  being  also  entitled  in 
fee  simple  to  an  estate  called  the  Munscombe  Estate,  mortgaged 
his  interest  in  both  estates  for  2,800Z. 

Afterwards,  on  the  10th  of  July,  1834,  there  being  then  seven 
children  of  the  marriage  of  Mr.  Westron  and  his  late  wife,  and  the 
eldest  of  them,  Jane  Morse  Westron,  being  of  the  age  of  twenty 
years  and  three  months,  Mr.  Westron  executed  a  certain  deed-poll, 
whereby  he  appointed  the  Barrow  Estate,  subject  to  his  life  estate 
therein,  to  Jane  Morse  Westron,  in  tail,  with  a  proviso  making  void 
the  appointment  in  the  event  of  her  dying  under  the  age  of  twenty- 
one  years.    Jane  Morse  Westron  attained  her  age  of  twenty-one 

(1)  Approved. by  Lord  Selborne,  L.  C,  in  MinetY.  Morgan  (1873)  L.  B. 
8  Ch.  at  p.  368. 
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years  in  April,  1835,  and  on  the  5th  of  May,  she,  by  certain  articles  Piabsb 
of  agreement  under  her  hand  and  seal,  in  consideration  of  1,900!.,  psabsk. 
in  the  articles  stated  to  have  been  advanced  to  her  and  her  father, 
agreed  to  charge  her  interest  in  the  Barrow  Estate,  witti  the  repay- 
ment thereof.  In  April,  1886,  the  two  sums  of  2,8002.  and  1,900Z. 
were  paid  off,  and  a  further  sum  of  8002.  advanced  to  her  and  her 
father,  making  together  4,5002.  To  secure  the  repayment  of 
these  sums,  the  daughter  barred  the  entail  in  the  Barrow  Estate  ; 
and  a  mortgage  of  that  and  the  Munscombe  Estate  was  effected  by 
means  of  indentures  of  lease  and  release  dated  12th  and  18th  of 
April,  1886.  In  1888,  Mr.  Westron  and  his  daughter  executed  a 
second  mortgage  of  these  estates  for  securing  1,0002.  Miss  Westron, 
by  her  will,  dated  the  28rd  of  May,  1889,  devised  the  Barrow  Estate 
to  her  father,  in  fee,  and  died  on  the  4th  of  July  following. 

The  Barrow  and  Munscombe  Estates  being  the  subject  of  sale  in 
the  present  suit,  and  the  foregoing  circumstances  connected  with 
the  Barrow  Estate  having  appeared  upon  the  abstract,  the  Master 
expressed  an  opinion  adverse  to  the  title  of  the  vendor,  Mr.  Westron, 
to  that  estate. 

By  an  order  dated  the  22nd  of  December,  1845,  made  upon  the 

petition  of  the  vendor,  it  was  ordered  that  it  should  be  referred  to 

» 

the  Master,  to  inquire  and  state  to  the  Court  whether  a  good  title 
could  be  made  to  the  Barrow  Estate,  and  if  so,  at  what  time  it  was 
first  shown  that  *such  good  title  could  be  made,  &c.  And  for  the  [  *14  ] 
better  discovery  of  the  matters  aforesaid,  the  petitioner  and  all  other 
parties  were  to  produce  before  the  Master,  upon  oath,  all  deeds, 
books,  papers,  and  writings,  in  their  custody  or  power  relating 
thereto,  and  were  to  be  examined  upon  interrogatories  as  the 
Master  should  direct. 

In  pursuance  of  this  order,  interrogatories  for  the  examination  of 
the  vendor  were  prepared  on  behalf  of  the  purchaser;  and  such 
interrogatories  having  been  settled  and  allowed  by  the  Master,  the 
vendor  took  exceptions  to  the  Master's  certificate  of  allowance. 

The  interrogatories  commenced  with  an  inquiry  (which  was  not 
excepted  to),  whether  at  the  time  of  the  vendor  Mr.  Westron  exe- 
cating  the  deed-poll  of  the  10th  of  July,  1884,  there  was  not  some 
agreement,  expressed  or  implied,  between  him  and  his  daughter, 
Jane  Morse  Westron,  that  he  should  execute  such  appointment  in 
her  favour  as  therein  contained,  and  that  she  should,  upon  her 
attaining  twenty-one,  or  at  some  time,  concur  with  him  in  raising 
the  sum  of  1,9002.  (subsequently  raised  by  him  and  her  on  the 
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FBAB8K  security  of  the  articles  of  agreement  of  the  5th  of  May,  1885),  by 
PBAB8B.  mortgage  of  their  respective  estates  and  interests  in  the  premises 
comprised  in  such  deed-poll;  and  whether  there  was  not  some 
agreement  that  she  should  subsequently  further  secure  the  mortgage 
debt  then  secured  upon  Mr.  Westron's  life  estate  and  interest  and 
reversion  in  fee  in  the  premises,  by  joining  in  a  mortgage  ia 
fee  of  the  said  premises  in  the  manner  expressed  in  the  in- 
dentures of  the  12th  and  13th  days  of  April,  1836 ;  or  whether 
Mr.  Westron  did  not,  at  the  time  of  his  executing  the  said  deed-poll, 
expect  that  his  said  daughter  would  join  in  raising  the  said  sum  of 
1,9001.,  or  some  sum  of  money,  or  in  securing  such  mortgage  debt. 
The  passage  which  was  the  subject  of  the  second  exception  (the 
first  exception  being  general)  was  as  follows :  **  What  was  your 
[  *15  ]  motive  or  object  in  making  the  appointment  *to  your  daughter 
contained  in  the  said  deed-poll,  and  in  particular  in  appointing  to  her 
an  estate  tail  in  the  said  premises,  and  in  making  such  estate  defeas- 
ible in  the  event  of  her  dying  under  twenty-one  as  therein  expressed?'' 
The  third  exception  was  to  a  passage  inquiring  as  to  the  number^ 
age,  and  property  of  the  other  children  of  the  marriage.  The 
fourth  exception  related  to  an  inquiry  as  to  conversations  with  the 
daughter  relative  to  the  appointment,  raising  the  money,  &c. 

The  following  passages,  which  were  preceded  by  an  inquiry  as  to 
who  was  the  solicitor  or  solicitors  employed  by  the  vendor  in  and 
about  the  preparation  of  the  deed-poll,  articles  of  agreement,  and 
mortgage,  formed  the  ground  of  the  fifth  and  sixth  exceptions: 
"  Did  not  any,  and  what  letters  or  correspondence,  pass  between 
you  and  such  solicitor  and  solicitors  relative  to  such  appointment, 
articles  of  agreement,  and  indentures  of  mortgage,  respectively? 
If  yea,  what  was  the  purport  and  effect  of  such  letters  and  corre- 
spondence as  you  know  or  believe,  and  are  or  is  such  letters  or 
correspondence  now  in  your  possession  or  power  ?  If  yea,  produce 
the  same ;  if  not,  declare  what  has  become  of,  and  when  last  you 
saw  or  heard  of  the  same.  What  conversation  or  conversations 
passed  between  you  and  such  solicitor  or  solicitors  relative  to  the 
said  appointment,  articles  of  agreement,  and  indentures  of  mort- 
gage, respectively  ?  Did  not  you  or  your  said  solicitor  or  solicitors, 
b}'  your  order,  lay  or  cause  to  be  laid  before  Mr.  Jacob  Phillips,  and 
whether  or  not  before  Mr.  Preston,  or  some  other  gentleman  or 
gentlemen,  as  counsel  respectively,  some,  and  what  case  or  cases, 
statement  or  statements,  or  instructions  relative  to  the  appointment 
contained  in  the  said  deed-poll,  or  to  the  security  effected  by  the 
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said  articles  of  agreement,  and  indentures  of  mortgage  respectively,       Pkabsb 
or  to  any  other  matter  or  thing  consequential  upon,  or  incidental      pbarsb. 
thereto;   and  whether  or  not  the  drafts  of  the  said  instruments 
respectively  ?    If  yea,  what  has  become  of  such  case  or  cases,  *and        [  *^^  1 
of  the  drafts  thereof  respectively,  and  of  such  drafts  of  the  said 
instruments  as  aforesaid  respectively  ?    If  the  same  is  or  are  in 
your  possession  or  power,  produce  the  same ;  if  not,  declare  what 
has  become  thereof  respectively,  and  when  last  you  saw  or  heard 
of  the  same,  and  what  was  the   date  or  dates,  and  the  purport 
and  effect  thereof,  according  to  the  best  o'^   your  remembrance, 
recollection,  and  belief." 

The  seventh  exception  was  to  an  inquiry  relative  to  a  statement 
alleged  to  have  been  made  by  Mr.  Westron's  counsel  before  the 
Master,  to  the  effect  that  opinions  had  been  taken  upon  the 
validity  of  the  appointment ;  and  to  a  suggestion  that  such  state- 
ment had  been  made  in  consequence  of  instructions  received  from 
Mr.  Westron  or  his  solicitors.  The  eighth  exception  related  to  an 
inquiry  as  to  communications  between  the  vendor  and  the  solicitors 
who  prepared  the  appointment,  since  the  execution  of  the  deeds 
relating  thereto,  and  the  opinions  taken  thereon.  The  ninth  excep- 
tion was  to  an  inquiry  as  to  the  bills  of  costs  of  the  solicitor  who 
prepared  the  deeds  of  appointment,  &c. 

The  exceptions  coming  on  for  hearing,  the  second,  third,  and 
fourth  were  disposed  of  in  the  first  instance. 

Mr.  Russell  and  Mr.  W.  RiulaU^  for  the  exceptions. 

Mr.  Swanston  and  Mr.  BelU  contra. 

The  case  of  Flight  v.  Rbbinson  (i)  was  referred  to. 

The  Yicb-Ghancellor,  in  disposing  of  the  second  exception, 
observed  that  the  question  had  arisen  in  settling  interrogatories  in 
the  Master's  office  between  vendor  and  purchaser  upon  a  question 
of  title.  It  was  unnecessary  *to  say  how  the  matter  would  have  [  *17  ] 
stood  if  the  question  to  which  objection  had  been  made  had  related 
to  a  particular  agreement,  or  particular  conversation.  The  question 
being  asked  when  and  where  it  was,  and  in  the  shape  in  which  it 
was,  his  Honour  was  of  opinion  that  the  vendor  ought  not  to  be 
required  to  answer  it,  in  the  present  stage  of  the  case  at  least. 

The  third  and  fourth  exceptions  were  overruled. 
(1)  68  R,  E.  6  (8  Bcav.  22). 
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psABSB  On  a  Bubseqaent  day  the  remaining  exceptions  came  on   for 

PsABSB.      argument. 

Dee.  9, 

Mr.  Swanston  and  Mr.  Belt,  in  opposition  to  the  fifth  excep- 
tion : 

The  case  of  flight  v.  Robimon  (i)  decides  that  communications 
between  attorney  and  client,  or  counsel  and  client,  anterior  to  the 
suit,  and  without  reference  to  it,  are  not  privileged. 

(The  Vicb-Chancellor  :  Is  that  doctrine  consistent  with  Herring 
V.  Clobery{2)y  and  Cromack  v.  Heathcote?  (8).) 

In  those  cases  it  seems  to  have  been  considered  that  all  professional 
communications  between  attorney  and  client  are  privileged.  But 
supposing  the  attorney  can  insist  on  the  privilege  to  that  extent  for 
the  benefit  of  his  cUent,  does  it  follow  that  the  client  himself  has 
the  same  right  ?  We  submit  that  the  privilege  of  the  two  are  not 
co-extensive;  and  that  the  client  must  disclose  communications 
made  to  his  attorney,  unless  they  have  been  made  in  contemplation 
of  or  pending  a  suit :  Preston  v.  Carr  (4),  Lord  Walsingham  v.  Good- 
Hcke  (5),  Greenlaw  v.  King  (6).  It  is  as  right  that  the  client  should 
confess  what  he  knows  (whether  he  has  communicated  it  to  his 
solicitor  or  not),  as  that  he  should  confess  any  other  part  of  the 
case.  Besides,  there  is  a  great  difference  between  a  man's  own 
[  *18  ]  statement  *and  that  of  his  solicitor,  who  may  not  state  the  matter 
with  exactness. 

The  Yige-Chancellor,  at  the  close  of  this  argument,  expressed 
his  opinion  to  be  then  in  favour  of  the  exception,  but  reserved 
judgment  generally. 

Mr.  Swanston  and  Mr.  Belt  then  argued  against  the  sixth 
exception,  that,  as  the  cases  and  opinions  inquired  after  had  not 
been  laid  before  counsel  in  contemplation  of  or  pending  the  suit, 
they  were  not  privileged :  [Hughes  v.  Biddulph  (7),  Bolton  v.  Car- 
foraiion  of  Liverpool  (s),  Knight  v.  Marquess  of  Waterford  (9),  Storey 
V.  Lord  George  Lennox  (10).] 

(1)  68  R.  R.  6  (8  Beav.  22).  (7)  28  R.  R.  46  (4  Russ.  190). 

(2)  65  R.  R.  344  (1  Ph.  91).  (8)  36  R.  R.  251  (1  My.  &  K.  88). 

(3)  22  R.  R.  638  (2  Brod.  &  B.  4).      (9)  47  R. R. 330 (2  Y. &C. Ex.  Eq.  22). 

(4)  64  R.  R.  266  (1  Y.  &  J.  175).       (10)  43  R.  R.  248  (1  My.  &  Or.  525. 

(5)  64  R.  R.  226  (3  Hare,  122).  685). 

(6)  49  R.  R.  310  (1  Beav.  137). 
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The  ViCE-CHANCEiiLOR :  Psabsb 

SiiiG€  the  argnment  upon  the  exceptions  in  this  cause,  I  have  Psabsb. 
considered  not  merely  those  on  which  I  did  not,  but  those  also  on  ^^^^' 
which  I  did,  express  an  opinion. 

The  argument  touched,  indeed  more  than  touched,  a  general 
question  of  some  importance,  the  question,  namely,  of  the  liability 
to  compulsory  disclosure,  or  exemptioti  from  disclosure,  of  confi- 
dential communications  made  to  a  solicitor  professionally,  or  to  a 
counsel  professionally,  where  the  communications  related  to  rights 
of  property  merely, — were  made  by  an  individual  not  under  any 
fiduciary  obligation,  nor  having  a  community  of  right  or  of  interest 
with  any  other  person, — were  made  merely  on  the  behalf  of  the 
consulting  person  singly,  and  were  not  made  during  a  suit,  during 
a  dispute,  or  after  the  threat  of  a  suit ;  the  disclosure  being  sought 
adversely,  not  from  the  solicitor  or  counsel,  but  *from  the  consult-  [  •!»  ] 
ing  person  himself.  Among  the  authorities  mentioned  with  refer- 
ence to  this  question  were  Radcliffe  v.  Fursman  (i),  in  the  House  of 
liords,  And  Richards  V.  Jacsan  (2)  y  before  Lord  Eldon.  These  two 
authorities  were  contended  to  have  established  or  recognised  the 
liability  of  the  consulting  party  to  compulsory  disclosure  in  a  state 
of  circumstances  such  in  all  respects  as  that  which  I  have 
mentioned.  If  this  is  so,  the  liability  must  of  course  be  taken  to 
exist;  but  I  must  say  that  I  am  not  nor  have  ever  been  satisfied 
that  the  two  decisions  were,  as  to  the  former  by  the  House  of  Lords, 
or  as  to  the  latter  by  Lord  Eldon,  intended  to  establish  or  recognise 
such  a  liability  in  such  circumstances. 

Upon  them,  considering  what  the  argument  has  been,  it  is, 
though  perhaps  not  necessary,  not,  I  think,  quite  out  of  place,  that 
I  should  on  the  present  occasion  make  some  remarks,  not  forgetting 
that  one  is,  for  what  it  intended  to  decide,  conclusive,  and  the  other, 
for  what  it  intended  to  decide,  all  but  conclusive.  Instances  may 
without  much  difiiculty  be  suggested  of  persons  consulting  solicitors 
or  laying  cases  before  counsel  upon  particular  subjects  being  so 
circumstanced,  being  in  such  positions  with  respect  to  those 
subjects,  as  to  be  disabled  (whatever  their  secret  views  or  private 
intentions)  from  saying  that  they  did  so  on  their  own  behalf  solely, 
or  on  account  of  their  own  interests  merely.  Is  it  improbable  that 
the  House  of  Lords,  in  deciding  Radcliffe  v.  Fursman,  considered 
Mr.  Radcliffe  as  in  such  a  situation  with  regard  to  the  case  of  the 
contents  of  which  he  demurred  to  the  discovery  ?    Nothing  turns 

(1)  2  Br.  P.  C.  514.  (2)  18  Ves.  472. 
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Pbabsb       probably,  as  far  as  the  House  of  Lords  is  concerned,  on  that  part 

Pbabse.  of  Lord  King's  decision  which  was  in  favour  of  Mr.  Radcliflfe,  for 
there  was  not  a  cross  appeal.  He  was  trustee  of  the  bonds  for  the 
respondent,  and  was,  as  his  mother's  executor,  the  trustee  of  the 
term  by  which  the  money,  if  any,  due  on  the  bonds,  was  secured. 
The  point  decided  having  been  decided  on  a  demurrer,  is  it  too 
much  to  say  that  the  right  inference  from  the  statements  in  the 

[  *^  ]  bill  *was,  that  the  case  stated  for  the  opinion  of  counsel  was  one  as 
to  which  it  was  not  competent  to  the  appellant  to  contend  that  it 
had  been  stated  on  his  own  behalf  alone  or  on  account  of  his  own 
interest  alone?  The  question  alleged  to  have  been  put  to  the 
counsel  seems  to  have  been  as  to  the  respondent's  right, — seems 
to  have  been  in  effect  whether  the  appellant,  as  her  trustee,  had 
for  her  benefit  a  valid  claim  against  himself  in  his  private 
right.  Much  stress  ought,  I  agree,  not  to  be  laid  on  the 
reasons  to  be  found  in  appeal  papers, — they  may  serve  to  show, 
however,  what  probably  were  the  points  argued,  and  in  this  instance 
one  of  the  respondent's  reasons  was  thus  :  **  For  that  the  statement 
of  the  said  case  was  in  an  affair  wherein  the  appellant  was  not 
merely  concerned  in  his  own  right,  but  was  and  still  is  a  trustee 
for  the  respondent  of  the  said  bonds,  and  a  trustee  of  the  estates 
which  are  liable  to  pay  the  same."  The  respondent's  appeal  case, 
I  may  observe  too  in  passing,  contains  this  remark :  "  Note,  the 
bill  nowhere  requires  any  discovery  of  the  counsel's  opinion." 

To  this  appeal.  Lord  Hardwicke,  who  had  been  one  of  Mr. 
Eadcliffe's  counsel,  referred,  as  we  know,  in  Stanhope  v.  Roberts  {i)y 
where,  independently  of  the  submission  of  the  defendant,  who  had 
a  double  character,  the  plaintiff  had  or  may  have  had  a  common 
right  and  interest  in  the  draft  ordered  to  be  produced.  The  report 
in  Atkyns  certainly  does  not  induce  me  to  take  a  view  of  lladcliffe 
V.  Fursnian  different  from  that  which  I  should  otherwise  have  taken. 
With  regard  to  Richards  v.  Jacson  (2),  Mr.  Vesey's  report  does  not 
notice  the  argument  or  mention  any  one  counsel  concerned  in  it, 
and  the  judgment  ascribed  to  Lord  Eldon  is  given  ex  relatione  ;  it 
is  not  said  of  whom.  I  am  unable,  therefore,  to  read  it  with  that 
trust  in  its  correctness  with  which  in  general  this  estimable  and 
valuable  reporter's  accounts  of  Lord  Eldon's  judgments  are  justly 

[  '21  ]        read.     Nor  *certainly  am  I  satisfied  that  his  Lordship  treated  or 
understood  the  decision  of   the   House   of  Lords  in  Radcliffe  v. 
Farsman,  as  recognising  or  establishing  the  proposition  that  if  a 
(1)  2  Atk.  214.  (2)  18  Ves.  472. 
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man,  with  relation  to  his  own  private  interests  merely,  upon  a  point       Peabsk 
on  ^hich  be  owes  not  any  fiduciary  duty  to  another,  lays  a  state-      prabsb. 
ment  before  counsel   for  his  advice   professionally,   he  may  be 
compelled   afterwards   to   disclose   it   if   there   was   at  the  time 
neither  suit  nor  dispute  existing. 

Certainly,  the  demurrer  in  Richards  v.  Jaeson  was  overruled, 
though  the  order  was  not,  I  believe,  drawn  up.  The  cause,  as  I 
am  informed,  was,  after  exceptions  taken  to  the  answer,  settled  by 
arrangement.  The  brief  held  by  Sir  Samuel  Bojnilly,  the  defendant's 
leading  counsel,  has  been  lent  me  by  the  solicitors  who  instructed 
him,  and  it  appears  to  state  the  bill  and  the  demurrer  and  answer 
with  sufficient  fulness. 

The  demurrer  was  in  these  terms:  ''The  defendants,  by 
protestation,  not  confessing  or  acknowledging  all  or  any  of  the 
matters  in  plaintiff's  said  bill,  the  discovery  of  which  is  here- 
after demurred  to,  to  be  true,  in  such  sort,  manner,  and  form  as 
the  same  are  thereby  set  forth  and  alleged,  as  to  such  part  and  so 
much  of  the  said  bill  as  seeks  the  defendants  to  discover  and  set 
forth  whether  there  are  not  now,  or  lately,  and  when  last  were  not 
in  the  possession  or  power  of  the  defendants,  or  either  and  which 
of  them,  the  case  or  cases  in  the  bill  mentioned,  which  such  bill 
alleged  was  or  were  laid  before  counsel  in  respect  of  the  matters 
therein  mentioned,  and  the  opinions  thereon,  or  drafts  or  copies 
thereof,  and  which  require  the  defendants  to  set  forth  a  list  thereof, 
and  to  produce  and  leave  the  same  in  the  hands  of  their  clerk  in 
Court  in  this  cause,  for  the  usual  purposes ;  and  if  the  same  are 
not  in  the  possession  or  power  of  the  defendants,  or  either  of  them, 
that  defendants  may  set  forth  what  is  become  thereof,  and  in  whose 
j>osse8sion  or  power  the  same  are,  or  lately  and  when  last  were, 
defendants  do  demur  in  law,  and  for  cause  of  demurrer  show,  that 
the  ^plaintiff  hath  not,  in  and  by  his  said  bill,  made  or  stated  such  [  *82  ] 
a  case  as  doth  or  ought  to  entitle  him  to  any  such  discovery  as 
aforesaid  from  or  against  the  defendants,  or  either  of  them ;  and 
humbly  demand  the  judgment  of  this  Court  whether  they  ought  to 
be  compelled  to  make  any  further  or  other  answer  than  as  aforesaid 
to  such  part  of  the  said  bill  as  they  have  so  demurred  unto." 

Now,  it  is  remarkable  that  the  bill  contains  the  following  passages 
not  covered  by  the  demurrer :  ''  And  the  said  William  Massey 
caused  some  case  or  cases  to  be  prepared  and  laid  before  some 
counsel  for  his  or  their  opinion  as  to  his  proceedings  against 
plaintiff  touching  the  said  accounts,  in  which  he  stated  the  several 
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Pbamb  matters  which  had  taken  place  between  him  and  the  plaintiff,  and 
Pbarse.  the  dealings  and  transactions  between  them,  and  the  manner  in 
which  the  said  co-partnership  business  had  been  conducted  ;  and 
the  pretended  errors  in  such  accounts,  or  many  of  such  matters. 
And  the  said  William  Massey  was  advised  that  he  could  not  impeach 
said  settled  accounts,  and  he  therefore  never  attempted  so  to  do ; 
but  the  said  William  Massey  being  now  dead,  whereby  the  plaintiff 
is  unable  to  obtain  from  him  a  full  discovery  of  the  said  pretended 
eiTors,  the  said  Roger  Jacson  and  Philip  Humberstone  have  filed 
such  bill  against  the  plaintiff  as  aforesaid,  and  have  replied  to  the 
answers  of  plaintiff,  and  are  proceeding  to  the  hearing  of  the  said 
cause ;  and  there  are,  or  lately  were,  in  the  possession  or  power  of 
the  said  Soger  Jacson  and  Philip  Humberstone,  or  one  of  them, 
the  books  of  accounts  of  the  said  co-partnership  between  the 
plaintiff  and  the  said  William  Massey,  and  various  other  books, 
accounts,  books  of  account,  letters,  copies  of  letters,  papers  and 
writings,  relating  to  the  dealings  and  transactions  between  the 
plaintiff  and  the  said  William  Massey,  and  to  the  other  matters 
aforesaid,  and  particularly  to  the  examination  which  was  made  by 
or  under  the  direction  of  the  said  William  Massey,  of  the  accounts 
[  *ss  ]  of  the  said  co-partnership,  about  or  after  the  said  *months  of  June 
or  July,  1794,  and  the  supposed  errors  which  were  above  pointed 
out,  and  lists  or  accounts  of  such  errors  which  were  then  made  out, 
or  drafts  or  copies  thereof,  and  the  case  or  cases  which  was  or  were 
laid  before  counsel  in  respect  thereof,  and  the  opinions  thereon,  or 
drafts,  or  copies  thereof,  but  said  defendants  refuse  to  produce  the 
same,  or  to  set  forth  what  has  become  thereof ;  and  they  have 
lately  burned  or  destroyed  many  of  them  ;  and  they  know  who  were 
the  persons  who  were  employed  by  the  said  William  Massey  to 
examine  the  said  accounts,  and  who  can  testify  many  things  relating 
thereto,  but  they  refuse  to  set  forth  their  names  and  places  of  abode.*' 
And  the  bill  contains  these  questions :  ''  Whether  the  said 
William  Massey  did  not  cause  some  and  what  cases  to  be  prepared 
and  laid  before  some  and  what  counsel,  for  his  or  their  opinion  as 
to  his  proceedings  against  the  plaintiff  touching  the  said  accounts ; 
and  whether  he  did  not  state  such  several  matters  which  had  taken 
place  between  him  and  the  said  plaintiff,  and  the  dealings  and 
transactions  between  them,  and  the  manner  in  which  the  said 
co-partnership  business  had  been  conducted,  and  the  pretended 
errors  in  the  said  accounts,  or  many  of  such  matters ;  and  whether 
the  said  William  Massey  was  advised  that  he  could  not  impeach  the 
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said  settled  accounts ;  and  whether  he  ever,  and  when,  attempted       Pbarse 
to  do  so,"  and  so  on.  Pbabsk. 

I  give  no  opinion  whether,  as  the  rules  and  course  of  the  Court 
were  then  understood,  the  demurrer  was  or  was  not  in  effect  over- 
ruled by  what  the  defendants  had  thus  submitted  to  answer.  They 
had  submitted  to  answer  whether  Massey  did  not  cause  some  and 
what  cases,  &c. 

But  passing  by  any  such  consideration,  we  must  remember  that 
Massey  had  been  the  plaintiff's  partner,  and  that  the  case  laid 
before  counsel  related  to  partnership  transactions  and  the  partner- 
ship accounts.  Now,  a  partnership  and  the  mutual  duties  of 
partners  continue  to  subsist  for  some  purposes  after  a  dissolution, 
and  perhaps  (of  course  I  do  not  ^assert  it,  but  perhaps)  Lord  [  *2l } 
Eldon  thought  it  impossible  for  those  who  represented  Massey  to 
be  beard  to  say  that  a  case  laid  by  him  before  counsel  on  such  a 
subject  was  on  his  sole  behalf,  distinctly  and  separately  from 
Richards.  The  ground  upon  which  his  Lordship,  in  the  case  of 
The  Attorney-General  v.  Berkeley  (i),  in  1820,  directed  the  production 
of  an  opinion  of  counsel,  is,  in  this  point  of  view,  striking,  when 
the  language  of  the  answer  as  given  in  the  report  is  considered. 

If,  in  Radcliffe  v.  Fursman  and  Richards  v.  Jacson,  there  were 
facts  or  stated  facts  sufficient  to  deprive  Mr.  Badcliffe  in  one 
instance,  and  Mr.  Massey  in  the  other,  of  the  right  to  say,  for  any 
effectual  purpose,  that  he  consulted  counsel,  upon  the  subject  on 
which  he  did  consult  counsel,  on  his  sole  and  exclusive  behalf,  for 
his  single  and  separate  interest,  and  the  decision  of  the  House  of 
Lords  and  that  of  Lord  Eldon  may  be  viewed  as  founded  on  that 
ground,  I  suppose,  that  they  rule  no  more  in  substance  and  effect 
as  to  the  cases  there  in  question,  than  was  in  Ilie  Attorney-Oeneral 
V.  Berkeley  decided  as  to  the  opinion,  and  that  it  would  be  wrong  in 
every  sense  to  suggest  that  they  are  anomalous,  or  not  founded  on 
correct  principles;  and  if,  on  the  other  hand,  they  ought  to  be 
viewed  as  deciding  that  a  man  may  be  compelled  to  discover  to  his 
adversaries  a  case  as  to  which  he  is  entitled  to  say  that  he  laid  it 
before  counsel  confidentially  for  professional  advice  on  his  own 
behalf  solely,  for  his  own  interest  alone,  upon  a  subject  with  refer- 
ence to  which  he  was  not  under  any  fiduciary  obligation,  and  as  to 
which  a   suit  or  dispute,   though    not    actually    commenced  or 
threatened,  was  apprehended  by  him  as  possible  to  be  commenced 
or  arise  thereafter,  then,  from  the  plain  necessity  of  conforming 
(1)  22  E.  R.  13a  (2  J.  &  W.  291). 
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«  

Pbabsb  judicially  to  the  judgments  of  the  House  of  Lords,  my  respect, 
Pbause.  independent  of  that  necessity,  for  their  judgments,  and  the  *defer> 
[  '^o  ]  ence  and  reverence  for  Lord  Eldon,  which,  I  hope,  are  not  felt 
more  strongly  by  any  man  than  by  myself,  I  must  endeavour  to 
think  that  those  two  decisions  are  still  not  opposed  to  any  principle 
of  English  law  or  general  jurisprudence,  though  there  will,  I 
acknowledge,  be  some  difficulty  in  the  task. 

That  cases  laid  before  counsel  on  behalf  of  a  client  stand  upon 
the  same  footing  as  other  professional  communications  from  the 
client  to  the  counsel  and  solicitor,  or  to  either  of  them,  may,  I 
suppose,  be  assumed ;  and  that,  as  far  as  any  discovery  by  the 
solicitor  or  counsel  is  concerned,  the  question  of  the  existence  or 
non-existence  of  any  suit,  claim,  or  dispute,  is  immaterial,  the  law 
providing  for  the  client's  protection  in  each  state  of  circumstances, 
and  in  each  equally,  is,  I  suppose,  not  a  disputable  point.  I  sup- 
pose Cromack  v.  Heathcote  (i)  to  be  now  universally  acceded  to,  and 
the  doctrine  of  this  Court  to  have  been  correctly  stated  by  Lord 
Lyndhurst,  in  Hening  v.  Clobery(2),  when  he  said,  "I  lay  down 
this  rule  with  reference  to  this  cause,  that,  where  an  attorney  is 
employed  by  a  client  professionally  to  transact  professional  business* 
all  the  communications  that  pass  between  the  client  and  the 
attorney  in  the  course  and  for  the  purpose  of  that  business  are 
privileged  communications,  and  that  the  privilege  is  the  privilege  of 
the  client  and  not  of  the  attorney." 

This  I  take  to  be  not  a  peculiar,  but  a  general  rule  of  juris- 
prudence. The  civil  law,  indeed,  considered  the  advocate  and 
client  so  identified  or  bound  together,  that  the  advocate  was,  I 
believe,  generally  not  allowed  to  be  a  witness  for  the  client.  "  Ne 
patroni  in  causa,  cui  patrocinium  prsestiterunt,  testimonium  dicant/* 
says  the  Digest  (s).  An  old  jurist,  indeed,  appears  to  have  thought, 
I  *26  ]  that,  by  putting  *an  advocate  to  the  torture,  he  might  be  made  a 
good  witness  for  his  client ;  but  this  seems  not  to  have  met  with 
general  approbation.  Professors  of  the  law  probably  were  not 
disposed  to  encourage  the  dogma  practically.  Voet  puts  the  com- 
munications between  a  client  and  an  advocate  on  the  footing  of 
those  between  a  penitent  and  his  priest.  He  says  :  "  Non  etiam 
advocatus  aut  procurator  in  ea  causa,  cui  patrocinium  prsestitit  aut 
procurationem,  idoneus  testis  est,  sive  pro  cliente  sive  contra  eum 
producatur ;  saltern  non  ad  id,  ut  pandere  cogeretur  ea,  quae  non 

(1)  22  E.  R  638  (2  Brod.  &  B.  4).  (3)  Dig.  lib.  22,  tit.  5,  L  25. 

(2)  65  R.  R.  344  (1  Ph.  91). 
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aliunde  qaam  ex  revelatione  clientis,  comperta  habet:  eo  modo,  pbabsb 
qno,  et  sacerdoti  revelare  ea  quse  ex  aaricalari  didicit  confessione,  Peabsb. 
nefas  est." 

Now,  whether  laying  or  not  laying  stress  on  the  observations 
made  by  the  late  Lord  Chief  Babon  in  Knight  v.  Lord  Waterjord  (i), 
— observations,  I  need  not  say,  well  worthy  of  attention, — I  confess 
myself  at  a  loss  to  perceive  any  substantial  difference  in  point  of 
reason,  or  principle,  or  convenience,  between  the  liability  of  the 
client  and  that  of  his  counsel  or  solicitor  to  disclose  the  client's 
conamunications  made  in  confidence  professionally  to  either.  True, 
the  client  is  or  may  be  compellable  to  disclose  all  that,  before  he 
consulted  the  counsel  or  solicitor,  he  knew,  believed,  or^had  seen  or 
heard ;  but  the  question  is  not,  I  apprehend,  one  as  to  the  greater 
or  less  probability  of  more  or  less  damage.  The  question  is,  I 
suppose,  one  of  principle, — one  that  ought  to  be  decided  according 
to  certain  rules  of  jurisprudence ;  nor  is  the  exemption  of  the 
solicitor  or  counsel  from  compulsory  discovery  confined  to  advice 
given  or  opinions  stated.  It  extends  to  facts  communicated  by  the 
client.  Lord  Eldon  has  said  (2) :  **  The  case  might  easily  be  put, 
that  a  most  honest  man,  so  changing  his  situation,  might  com- 
municate a  fact,  appearing  to  him  to  have  no  connection  with  the 
case,  and  yet  the  whole  title  of  his  former  client  might  depend  on  it. 
Though  Sir  John  *Strange'8  opinion  was,  that  an  attorney  might,  [  'a?  ] 
if  he  pleased,  give  evidence  of  his  client's  secrets,  I  take  it  to  be 
clear,  that  no  Court  would  permit  him  to  give  such  evidence,  or 
would  have  any  diflSculty,  if  a  solicitor,  voluntarily  changing  his 
situation,  was,  in  his  new  character,  proceeding  to  communicate  a 
material  fact.  A  short  way  of  preventing  him  would  be  by  striking 
him  off  the  roll." 

But  as  to  damage:  a  man,  having  laid  a  case  before  counsel, 
may  die,  leaving  all  the  rest  of  mankind  ignorant  of  a  blot  on  his 
title  stated  in  the  case,  and  not  discoverable  by  any  other  means. 
The  whole  fortunes  of  his  family  may  turn  on  the  question  whether 
the  case  shall  be  discovered,  may  be  subverted  by  its  discovery. 

Again,  the  client  is  certainly  exempted  from  liability  to  discover 
communications  between  himself  and  his  counsel  or  solicitor  after 
litigation  commenced,  or  after  the  commencement  of  a  dispute 
ending  in  litigation ;  at  least,  if  they  relate  to  the  dispute  or  matter 
in  dispute.     Upon  this  I  need  scarcely  refer  to  a  class  of  authorities 

(1)  47  E.  B.  330  (2  Y.  &  0.  Ex.  Eq.  (2)  In    Earl    Cholnumdeley  v.   Lord 

40,  41).  Clint(^n,  13  R.  R.  at  p.  188  (19  Yea.  267). 
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Pbarse       to  which  Hughes  v.  Biddulph{i)j  Nias  v.   Noi'thcTJi  and  Eastern 
pea^bse.      Railway  Company  (2),  before  the  present  Lord  Chancellor  in    his 
former  Chancellorship,  and  Holmes  v.  Baddeley  (3),  decided  by  Lford 
Lyndhurst,  belong. 

But  what,  for  the  purpose  of  discovery,  is  the  distinction  in  point 
of  reason,  or  principle,  or  justice,  or  convenience,  between  snch 
communications  and  those  which  differ  from  them  only  in  this, 
that  they  precede  instead  of  following  the  actual  arising,  not  of  a 
cause  for  dispute,  but  of  a  dispute,  I  have  never  hitherto  been  able 
to  perceive. 

A  man  is  in  possession  of  an  estate  as  owner,  he  is  not  under  any 
fiduciary  obligation,  he  finds  a  flaw,  or  a  supposed  flaw,  in  his  title, 
which  it  is  not,  in  point  of  law  or  equity,  his  duty  to  disclose  to  any 
person ;  he  believes  that  the  flaw  or  supposed  defect  is  not  known 
[*28]  to  the  only  person,  *who,  if  it  is  a  defect,  is  entitled  to  take 
advantage  of  it,  but  that  this  person  may  probably  or  possibly  soon 
hear  of  it,  and  then  institute  a  suit  or  make  a  claim.  Under  this 
apprehension  he  consults  a  solicitor,  and,  through  the  solicitor,  lays 
a  case  before  counsel  on  the  subject,  and  receives  his  opinion. 
Some  time  afterwards  the  apprehended  adversary  becomes  an 
actual  adversary,  for,  coming  to  th^  knowledge  of  the  defect  or 
supposed  flaw  in  the  title,  he  makes  a  claim,  and  after  a  preliminary 
correspondence,  commences  a  suit  in  equity  to  enforce  it:  but 
between  the  commencement  of  the  correspondence  and  the  actual 
institution  of  the  suit  the  man  in  possession  again  consults  a 
solicitor,  and  through  him  again  lays  a  case  before  counsel. 

According  to  the  respondent's  argument  before  me  on  this 
occasion,  the  defendant,  in  the  instance  that  I  have  supposed,  is 
as  clearly  bound  to  disclose  the  first  consultation  and  the  first  case, 
as  he  is  clearly  exempted  from  discovering  the  second  consultation, 
and  the  second  case.  I  have,  I  repeat,  yet  to  learn,  that  such  a 
distinction  has  any  foundation  in  reason  or  convenience. 

The  discovery  and  vindication  and  establishment  of  truth  are 
main  purposes  certainly  of  the  existence  of  courts  of  justice ;  still, 
for  the  obtaining  of  these  objects,  which,  however  valuable  and 
important,  cannot  be  usefully  pursued  without  moderation,  cannot 
be  either  usefully  or  creditably  pursued  unfairly  or  gained  by  unfair 
means,  hot  every  channel  is  or  ought  to  be  open  to  them.  The 
practical  inefficacy  of  torture  is  not,  I  suppose,  the  most  weighty 

(1)  28  R.  B.  46  (4  Russ.  190).  (3)  65  R.  R.  427  (I  Ph.  476). 

(2)  3  My.  &  Cr.  355. 
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objection  to  that  mode  of  examination,  nor  probably  would  the       Pbabsi 
purpose  of  the  mere  disclosure  of  truth  have  been  otherwise  than      p&uibi. 
advanced  by  a  refusal  on  the  part  of  the  Lord  Chancellor  in  1815 
io   act  against   the  solicitor,   who,   in    the   cause  between    Lord 
Cholmondeley  and  Lord  Clinton,  had  acted  or  proposed  to  act  in 
the  manner  which  Lord  Eldon  thought  it  right  to  prohibit.     Truth, 
like  all  other  good  things,  may  be  loved  unwisely — may  be  pursued 
too  *keenly — may  cost  too  much.     And  surely  the  meanness  and       [  *29  ] 
the  mischief  of  prying  into  a  man's  confidential  consultations  with 
his  legal  adviser,  the  general  evil  of  infusing  reserve  and  dissimula- 
tion, uneasiness,  and  suspicion,  and  fear,  into  those  communications 
which  must  take  place,  and  which,  unless  in  a  condition  of  perfect 
security,  must  take  place  uselessly  or  worse,  are  too  great  a  price  to 
pay  for  truth  itself. 

However,  I  need  not  say  that  if  any  rule  has  been  established  by 
a  decision  of  the  House  of  Lords,  or  by  a  series  of  decisions  in  the 
Court  of  Chancery,  that  rule  I  have  not  the  least  intention  or  notion 
of  contravening  or  infringing. 

Upon  the  present  occasion,  my  view  of  the  right  course  to  be 
taken  is  to  direct  in  effect,  not  that  any  of  the  interrogatories  should 
not  be  answered  at  all,  but  that  some  of  them  should  not  be 
answered  now. 

The  dispute  here  is  not  with  a  witness,  and,  being  with  a  party, 
is  not  upon  the  validity  or  invalidity  of  a  plea  or  demurrer,  or  upon 
the  sufficiency  or  insufficiency  of  an  answer  or  examination,  or  upon 
a  question  in  the  ordinary  form,  whether  a  defendant  shall  be 
ordered  to  produce  a  document  in  his  possession  or  power.  The 
contest  is  in  the  Master's  office,  between  a  vendor  and  purchaser. 
It  must  be  borne  in  mind  that  the  discovery  sought  is  of  matters 
anterior  to  the  contract,  and  concerns  the  question  of  title  only ; 
and  that,  in  order  to  obtain  the  production  upon  oath  by  the 
vendor  (the  exceptant)  of  such  documents  as  he  ought  to  produce, 
it  may  well  be  that  not  a  single  interrogatory  may  be  necessary. 
And  my  opinion  is,  that,  as  to  some  portions  at  least  of  the 
interrogatories  before  me,  it  is  only  upon  a  special  case,  if  at  all, 
that,  as  between  parties  standing  in  the  relative  positions  and  in 
the  circumstances  in  which  the  parties  here  stand,  they  ought  to 
be  allowed.  But  I  am  not  aware  of  any  such  special  case  having 
vet  been  made. 

In  an  early  year  of  my  professional  life,  I  had  to  support  *before        [  •30  ] 
Mr.  Harvey,  a  Master  of  great  knowledge  and  experience,  a  set  of 
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Pbabsb  interrogatories  for  the  examination  in  his  office  of  a  party  (not  a 
Pearsb.  witness),  which  were  relevant  certainly,  but  special;  Mr.  Harvey 
decided  not  to  approve  of  them  in  that  stage  at  least,  because, 
though  they  were  relevant,  and  might  thereafter  appear  proper  on 
a  special  case  being  made,  a  special  case  had  not  then  been  made 
for  their  reception.  I  urged  that,  in  a  bill  raising  the  issues  which 
were  before  him  (a  bill  not  supported  by  oath),  there  might  properly 
be  contained  statements  upon  which  there  might  correctly  be 
founded  interrogatories  in  the  bill  to  the  same  effect  as  those  before 
him,  and  that  they  must  be  answered.  Mr.  Harvey  agreed  to  that, 
but  said  that,  whether  theoretically  the  analogy  was  perfect  or 
imperfect,  it  was  not  recognised  by  the  practice  of  the  Master's 
office,  and  he  cut  the  interrogatories  down  to  a  very  simple  and 
meagre  form.  I  thought  this  at  the  time  sufficiently  rigid,  but  it 
was,  I  believe,  submitted  to. 

It  may  be  suggested  that,  if  this  is  a  right  rule,  I  ought  to  allow 
all  the  exceptions.  I  am  not  quite  sure  that  this  is  not  so.  But 
my  error  so  far,  if  any,  will,*  I  think,  be  harmless  certainly,  and  I 
am  content  to  bear  my  valued  friend,  Mr.  Lynchy  company  for  a 
certain  distance,  not  forgetting,  when  I  part  from  him,  that  he  is  a 
person  whose  judgment  of  the  right  way  is  as  likely  to  be  correct 
as  mine. 

I  consider  that  the  right  order  will  be  to  pass  over  the  first 
exception,  to  overrule  the  third  and  fourth,  and  to  allow  the  rest, 
but  to  allow  them,  expressly,  without  prejudice  to  any  proceedings 
that  may  be  taken  before  the  Master  under  that  part  of  the  order 
of  the  22nd  of  December,  1845,  which  directs  the  exceptant  and  all 
other  parties  to  produce  before  the  Master,  upon  oath,  all  deeds, 
books,  papers,  and  writings  in  their  custody  or  power  relating  to 
the  matters  in  the  order  mentioned,  as  the  Master  shall  direct ; 
and  without  prejudice  to  the  question,  whether,  after  that  part  of 
[  'S^  ]  the  order  shall  have  been  fully  proceeded  upon,  *and  after  Mr. 
Westron  shall  have  answered  the  present  interrogatories  so  far  as 
the  Court  does  not  decide  that  they  are  not  now  to  be  answered, 
fresh  interrogatories  shall  be  administered  to  him,  comprising  the 
whole  or  any  part  of  the  matters  which  the  Court  directs  not  at 
present  to  stand  in  the  interrogatories.  I  think  that  the  deposit 
should  be  returned  to  the  exceptant  without  prejudice  to  any 
question,  and  that  the  consideration  of  each  party's  costs  of  the 
exceptions  should  be  reserved.  My  decision,  therefore,  is  only  (I 
repeat)  that  certain  passages  are  not  now  to  be  in  the  interrogatories. 
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leaving  open  and  untouched  the  question  whether,  hereafter,  the  PEABSiE 
exceptant  may  not  be  liable  to  have  passages  of  a  similar  import  peabsb. 
inserted  in  future  interrogatories  for  his  examination. 

In  conclusion,  I  may  perhaps  be  permitted  to  observe  that 
having,  while  considering  these  exceptions,  as  well  as  before,  for 
the  purpose  of  a  very  different  case,  Combe  y.  The  City  of  London  (i), 
looked  at  many,  if  not  all,  of  the  judicial  opinions  that  are  reported 
as  having,  from  time  to  time,  during  the  last  twenty -five  years,  been 
pronounced  in  our  courts  of  equity  as  to  the  circumstances  in 
which,  and  the  extent  to  which,  a  suitor  can  enforce  against  his 
adversary  a  discovery  of  documents,  I  was  then  and  have  now  been 
much  struck  with  their  number  and  variety.  This  aliarum  super 
alias  aeervatarum  sententianvni  cumtUus,  during  a  period  at  once  so 
short  and  so  modem,  is  remarkable,  surely,  when  the  nature  and 
character  of  the  subject  are  considered  in  connection  with  the  length 
of  time  during  which  a  system  of  equitable  jurisprudence  has  been 
established  in  this  country. 


WROUGHTON  v.  COLQUHOUN  (2).  i846. 

(1  De  G.  &  Sm.  36—37 ;  a  C.  16  L.  J.  Ch.  70 ;  11  Jur.  536.)  J^ov^e. 

Upon  the  construction  of  a  will :  Held,  that  an  annuity  was  charged       Knioht 
upon  the  capital  as  well  as  upon  the  income  of  the  testator's  estate.  Bbuob,  V.-C. 


Libijt.-Coij.  Williamson,  by  his  will,  after  directing  payment  of 
his  funeral  and  all  other  just  expenses,  bequeathed  and  devised  all 
his  property  as  follows:  All  his  goods  and  chattels  to  be  sold  to  the 
best  advantage,  and  converted  into  money  :  he  bequeathed  the  sum 
of  260L  sterling  per  annum  to  Mrs.  Charlotte  Clarke  (bis  house- 
keeper during  his  illness)  during  the  term  of  her  life ;  and  the 
remaining  interest  of  his  money  he  gave  to  Captain  B.  Wroughton, 
or,  in  the  event  of  his  demise,  to  Mrs.  S.  Wroughton,  his  wife ;  and 
in  the  event  of  the  death  of  one  of  these  parties,  the  principal  to 
go  to  their  children,  or  in  the  event  of  their  having  no  children,  to 
some  charitable  institution,  as  his  executors  might  select. 

The  question  was,  whether,  in  the  event  of  the  interest  of  the 
property  being  insufficient  to  pay  the  annuity,  the  annuitant,  Mrs. 
Clarke,  was  entitled  to  receive  the  difference  out  of  the  capital. 

Mr.  Wigram  and  Mr.  Bilton  appeared  on  behalf  of  the  annuitant. 

(1)  57  K.  R  482  (1  Y.  &  C.  0.  C.  (2)  Birch  v.  aherratt  (1867)  L.  R.  2 

631).  Ch.  614. 
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Wbouohton  Mr.  Cooper^  Mr.  Russell,  Mr.  Malins,  Mr.  Toller,  Mr.  Briggs, 

GoLQUHouK.   and  Mr.  Walford,  appeared  for  the  other  parties. 

The  following  cases  were  cited :  Baines  y.  Dixon  (i) ;  PhiUpps  y. 
Philipps  (2)  ;  Taylor  y.  Emerson  (3) ;  Foster  y.  Smith  (4). 

The  Yice-Chancellob  (6) : 

[  •S?  ]  The  decision  of  Lord  *Lyndhur8T  in  the  case  of  Foster  y.  Smith, 

on  the  appeal  from  my  judgment,  proceeded  upon  a  different  will 
from  the  present.  But  if  it  had  appeared  to  me  that  a  decision  of 
that  noble  and  learned  Lord  had  proceeded  upon  a  principle  inyoly- 
ing  a  decision  against  this  will,  I  should  not  hesitate  in  following 
his  opinion  in  preference  to  my  own ;  although  I  must  say,  with 
great  deference  and  respect,  that  my  opinion,  pronounced  in  Foster 
y.  Smith,  remains  as  it  was.  I  need  not  say  that  his  Lordship's 
conclusion  is  more  likely  to  be  correct  than  my  own.  But  I  think 
that  the  decision  of  Lord  Lyndhubst  in  Foster  y.  Smith  did  not 
proceed  upon  any  principle  an  adherence  to  which  requires  an 
adjudication  in  the  present  case  against  the  annuitant.  It  seems 
to  be  agreed,  in  the  first  place,  that,  to  restrict  the  annuitant  to  the 
income  during  her  life  would  inyolye  the  postponement,  to  a  certain 
extent,  of  her  bequest,  to  the  other  legatees ;  for  which  I  do  not  see 
any  sufficient  ground.  In  the  next  place,  the  annuity  is  giyen  to 
the  annuitant  in  words  from  which,  if  nothing  had  been  added  to 
them,  it  is  plain  that  she  would  haye  a  charge  upon  the  capital  of 
the  estate,  as  well  as  upon  the  income.  The  intention,  so  clearly 
expressed,  ought,  in  order  to  be  displaced,  to  be  met  by  an  indica- 
tion of  a  different  intention  equally  unambiguous.  I  am  of  opinion 
that  the  language  from  which  a  different  intention  is  sought  to  be 
implied,  does  not,  unambiguously,  exhibit  that  intention.  In  my 
opinion,  the  just  interpretation  of  this  will  requires  that  the 
annuitant  shall  be  held  to  haye  a  charge  in  respect  of  her  annuity 
upon  the  capital  of  the  estate,  and  not  merely  upon  the  income. 
The  Court,  therefore,  (at  the  request  of  all  parties  to  the  record  that 
the  construction  should  be  declared  at  this  stage  of  the  cause), 
declares  this  to  be  the  true  construction  of  the  will. 

(1)  1  Ves.  Sen.  41.  (4)  60  E.  R.  121  (2  Y.  &  C.  C.  G. 

(2)  68  R.  R.  61  (8  Beav.  193).  193  ;  1  Ph.  629). 

(3)  65  R.  R.  676  (4  Dr.  &  W.  117).  (5)  Ex  relatione,  Mr.  J.  H.  Cooke. 
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SHIELDS  V.  BOUCHER  (1).  i847. 

(1  De  G.  &  Sm.  40—63.)  •^'"^2^8.*  **' 

Discussion  of  the  principles  upon  which  hearsay  evidence  is  admissible       ._ 
in  cases  of  pedigree.  BiiuSi?v]^-a 

Quare^  whether  the  reasons  and  grounds  upon  which  births  and  times  of         r  40  1 
births,  marriages,  deaths,  legitimacy,  consanguinity,  &c.  are  allowed  to  >-       -> 

be  proved  by  hearsay  (from  proper  quarters)  in  a  controversy  merely 
geuealogical,  are  not  applicable  to  declarations  made  by  a  deceased  person 
as  to  where  his  family  came  from,  where  he  came  from,  or  *'  of  what 
place  "  his  father  was  designated. 

Where,  upon  the  trial  of  an  issue,  the  evidence  of  a  material  witness, 
being  uncorroborated  and  being  in  other  respects  unsatisfactory,  has  been 
discredited  by  the  Judge,  and  the  jury  have  given  a  verdict  against  the 
party  producing  that  witness,  this  Court,  upon  being  satisfied,  by  affidavits 
filed  since  the  trial,  that  the  evidence  of  the  witness  may  be  substantially 
corroborated,  will  grant  a  new  trial. 

Thb  bill  was  filed  by  J.  Shields  and  Hester,  his  wife,  as  entitled 
in  right  of  the  wife  to  the  personal  property  of  her  mother,  Eliza- 
beth Allen,  against  William  Boacher,  who  was  the  administrator  of 
Bichard  Hollins,  of  Wolverley,  in  the  county  of  Worcester,  praying 
for  an  account  of  Richard  Hollins's  personal  estate,  and  for  payment 
of  the  surplus  thereof,  after  payment  of  his  debts,  to  the  plaintiffs. 
The  bill  proceeded  on  the  ground  that  Mrs.  Shields'  mother,  Eliza- 
beth Allen,  was  first  cousin  of  the  intestate  Richard  Hollins,  and 
his  only  next  of  kin,  under  the  Statute  of  Distributions,  living  at 
his  death. 

The  defendant  had  procured  letters  of  administration  of  the 
intestate's  effects,  as  being  sole  next  of  kin  and  a  cousin  of  the 
intestate,  and  he  denied  by  his  answer  that  until  within  a  few 
months  he  was  aware  of  the  existence  of  the  plaintiffs,  or  of  any 
of  the  circumstances  relating  to  Elizabeth  Allen.  According  to 
the  plaintiffs'  case,  the  defendant  was  a  first  cousin  once  removed 
of  the  intestate,  being  a  nephew  of  Elizabeth  Allen;  and  with 
respect  to  Elizabeth  Allen,  their  representation  was,  that  she  was 
one  of  *the  children  of  John  Hollins,  of  Kinver,  in  Staffordshire ;  [  '41 J 
that  she  left  Kinver  very  early  in  life;  that  in  July,  1769,  she 
married,  at  St.  George's,  Bloomsbury,  one  Samuel  Allen,  a 
jeweller,  who  was  beneath  her  own  station  of  life ;  that  she  had 
several  children,  all  of  whom  died  early,  except  the  plaintiff,  Mrs. 
Shields ;  that,  at  the  death  of  the  intestate,  who  died  in  June,  1840, 
she  had  survived  all  her  brothers  and  sisters,  and  was  the  intestate's 
only  cousin  in  the  first  degree,  and  that  she  died  in  August,  1840, 
aged  ninety-two,  and  was  buried  at  Elim  Chapel,  Fetter  Lane. 

(1)  Hainea  v.  Guihrie  (1884)  13  Q.  B.  D.  818,  53  L.  J.  Q.  B.  521,  51  L.  T.  615. 
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Shxbldb  Upon  the  cause  coming  on  for  hearing  in  January,  1846,  before 

Bouoif KB.  Knight  Bruce,  V.-C,  his  Honour  directed  the  following  issues  to  be 
tried :  first,  whether  the  plaintiff,  Hester  Shields,  is  the  daughter 
of  Elizabeth  Allen,  late  of  Aldenham  Street,  Somers'  Town,  in  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,  widow,  deceased  ; 
secondly,  whether  the  said  Elizabeth  Allen  was  the  daughter  of 
John  Hollins,  the  paternal  uncle  of  Richard  HoUins,  late  of  the 
parish  of  Wolverley,  in  the  county  of  Worcester,  deceased ;  and 
thirdly,  whether  the  said  Elizabeth  Allen  survived  the  said 
Bichard  Hollins. 

The  issues  were  tried  before  the  Lord  Chief  Justice  Wilde  and  a 
special  jury,  when  the  jury  found  a  verdict  for  the  plaintiffs  on  the 
first  and  third  issues.  Upon  the  second  they  found  that  Elizabeth 
Allen  was  the  daughter  of  one  John  Hollins,  but  that  there  was  no 
evidence  to  show  of  what  John  Hollins:  and  therefore  for  the 
defendant. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs  for  a  new 
trial,  on  the  ground  of  improper  rejection  of  evidence  by  the  learned 
Judge ;  on  the  ground  also  of  his  misdirection  of  the  jury,  particu- 
larly with  respect  to  certain  observations  on  the  credit  of  a  witness 
named  Samuel  Shields,  the  son  of  the  plaintiff,  and  some  other  less 
material  grounds. 

As  to  the  rejection  of  evidence,  it  appeared  that  the  following 
[  *42  ]  ^circumstances  took  place  at  the  trial :  On  the  part  of  the  plaintiffs 
a  witness  was  asked — *'  Have  you  heard  Elizabeth  Allen  say  what 
was  her  maiden  name  ?  "  Question  objected  to,  and  objection  over- 
ruled. Answer :  ''  She  said  her  maiden  name  was  Hollins."  Qaes- 
tion:  "Have  you  heard  her  say  where  her  family  came  from?" 
Objected  to  and  objection  allowed.  "Have  you  heard  her  say 
where  she  came  from  ?  "  Objected  to,  and  objection  allowed.  It 
was  then  proposed  to  ask  the  witness — "  Have  you  heard  her  say 
where  she  was  married?"  Not  allowed.  "Have  you  heard  her 
say  what  her  father's  name  was  ?  "  Answer:  "  She  said  her  father 
was  John  Hollins."  It  was  then  proposed  to  ask — "Of  what 
place  ? "  Not  allowed.  "  Have  you  heard  her  say  what  her 
father  was  ?  "  Allowed.  Samuel  Allen,  the  great-nephew  of  Mrs. 
Allen's  husband,  was  then  asked  this  question :  "  Have  you  ever 
heard  your  father  say  whom  his  uncle  married  ?  "  Answer :  "  Miss 
Hollins."  Question:  "Did  you  ever  hear  him  say  of  where?" 
Objected  to,  and  objection  allowed. 

As  to  the  learned  Judge's  remarks  upon  the  testimony  of  Samuel 
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Shields,  it  appeared  that  this  witness  deposed  to  a  journey  which  Shields 
he  had  made  for  the  express  purpose  of  acquainting  the  intestate  bouohbb. 
Richard  HoUins  with  Elizabeth  Allen's  relationship  to  the  intestate's 
family,  and  to  a  long  interview  which  he  had  had  with  the  intestate 
on  the  subject.  His  evidence,  however,  was  uncorroborated  by 
other  evidence,  and  was,  particularly  as  to  the  places  which  he 
passed  on  his  route,  and  as  to  the  particulars  of  the  interview, 
considered  by  the  learned  Judge  as  vague  and  improbable,  and  his 
Lordship  made  observations  to  that  effect  to  the  jury.  He  also 
remarked  upon  the  near  relationship  between  this  witness  and  the 
plaintiffs. 

Since  the  trial,  affidavits  had  been  made  by  two  persons  named 
Coxford,   which  in  some  degree  corroborated    the  testimony  of 
Samuel  Shields ;  and  one  point  now  discussed  *was,  whether  these        [  *^3  ] 
affidavits  could  be  used  in  support  of  the  motion. 

Other  points,  particularly  as  to  the  manner  of  trying  the  second 
issue  in  the  cause,  are  noticed  in  the  judgment,  and  need  not  be 
stated  here. 

Mr.  Serjt.  Tcdfourd,  Mr,  Wigram,  and  Mr.  Stevens,  in  support 
of  the  motion,  contended  that  Mrs.  Allen's  declarations  as  to  the 
place  from  which  her  family  came,  and  the  place  from  which  she 
came,  were  admissible  to  show  the  existence  of  a  tradition  in  the 
family  that  she  had  relations  in  that  place,  and  that  such  declara- 
tions might  be  connected  with  evidence  proving  that  persons 
bearing  her  name  lived  in  that  place :  Doe  d.  Johnson  v.  The  Earl 
of  Pembi'oke{\)y  Davies  v.  Lotvndes(2),  Kidney  v.  Cockburn{B), 
Rishton  v.  Nesbitt  (4),  Rex  v.  Inhabitants  of  Eiith  (5).  Also,  that  the 
questions  "of  what  place,"  and  "of  where,"  were  legitimate  ques- 
tions with  a  view  to  prove  the  identity  of  John  HoUins,  and  that 
they  were  equally  allowable  for  that  purpose  as  the  question  what 
Mrs.  Allen's  father  was,  which  had  been  allowed :  Hood  v.  Lady 
Beauchamp  (e),  Hennell  v.  Lyon  (7),  Hemniings  v.  Smith  (8). 

The  Attorney-General,  (with  him,   Mr.  Russell,  Mr.  Stinton, 
and  Mr.  Cleasby),  for  the  defendant: 

It  may  be  assumed  that  there  was  a  John  HoUins  of  Kinver,  and 

(1)  11  B.  K.  260  (11  East,  504).  (o)  8  East,  539. 

(2)  64  B.  B.  783  (6  Man.  &  G.  471).  (6)  Hubback  on  Succession,  468;  8 

(3)  34  B.  B.  47  (2  Buss.  &  My.  167).  Sim.  26. 

(4)  62   B.  B.  830  (2  Moo.  &  Bob.  (7)  18  B.  B.  456  (1  B.  &  Aid.  182). 
554).                                                                      (8)  4  Doug.  33. 
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Bhikldb  that  he  had  a  daughter  named  Elizabeth.  There  is  no  evidence, 
BouoHEB.  however,  that  Elizabeth  Allen,  the  person  who  was  married  at 
Bloomsbury,  was  that  daughter.  At  all  events,  all  the  evidence 
[  •**  ]  *relating  to  her  birth,  marriage,  and  burial  was  left  to  the  jury ; 
they  decided  against  the  plaintiffs;  and  the  learned  Judge  was 
satisfied  with  their  verdict.  It  is  contended,  however,  that  her 
declarations  as  to  her  family  ought  to  have  been  received. 

Upon  that,  the  first  question  is,  whether  the  declarant,  Elizabeth 
Allen,  was  in  that  position  in  the  family,  that  she  could  make  a 
receivable  declaration.     ♦     *     * 

The  next  point  is,  whether  the  questions  put  and  disallowed  were 
legitimate ;  and  it  is  submitted  they  were  not.  An  answer  to  the 
substantive  question  "  of  what  place  '*  would  convey  evidence  of  a 
positive  fact,  and  not  of  a  mere  designation  or  description.     *     *     * 


[  46  ]  Mr.  Seijt.  Talfmtrdy  in  reply. 


«     «     « 


j0n,2^       The  Vice-Chancellob : 

|-46]  This  motion  for  a  new  trial,  upon  which,  in  addition   to  the 

report  of  the  learned  Lobd  Chief  Justice  of  the  Court  of  Common 
Pleas,  before  whom  the  trial  that  has  been  had  took  place,  I  have, 
with  the  assent  of  each  party,  had  supplied  to  me  a  shorthand 
writer's  notes  of  the  entire  proceedings,  arose  thus :  The  plaintiff, 
Mrs.  Shields,  is  the  daughter  and  administratrix  of  Elizabeth  Allen, 
widow,  who,  in  the  year,  1840,  died  in  London,  or  its  immediate 
neighbourhood.  A  man  named  Richard  Hollins,  of  Wolverley,  in 
Worcestershire,  died  there  intestate  in  the  same  year,  but  before 
the  death  of  Mrs.  Allen. 

Of  this  Bichard  Hollins,  the  defendant  is  the  administrator,  and 
alleges  himself,  probably  with  truth,  to  be  the  first  cousin  once 
removed. 

The  defendant  contending,  also,  that  he  was  the  sole  next  of  kin 
of  Bichard  Hollins  at  his  death,  this  suit  was  instituted  in  right  of 
the  plaintiff,  Mrs.  Shields,  as  the  personal  representative  of  her 
mother,  for  the  administration  of  Bichard  Hollins's  personal  estate 
upon  the  alleged  title  that  he  left  Elizabeth  Allen  his  sole  next  of 
kin  at  his  death.  She  was,  as  the  plaintiffs  allege,  the  intestate*s 
cousin-german,  that  is,  the  daughter  of  his  paternal  uncle,  John 
Hollins,  of  whom  the  defendant  alleges  that  he  is  the  grandson,  but 
the  defendant  rejects  the  aunt  thus  ascribed  to  him.  He  denies, 
and  appears  never  to  have  admitted,  her  relationship.     The  nature 
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of  the  controversy  seems  to  render   some  consideration  of  her      Shiclds 
alleged  history  not  immaterial.  bouobbb. 

It  appears  that  she  lived  to  a  great  age.  Indeed,  she  was  married 
80  long  ago  as  the  early  part  of  the  year  1769.  Her  maiden  name 
was  Elizabeth  HoUins.  Her  husband  was  a  jeweller,  probably  a 
working  jeweller.  The  plaintiffs,  whose  theory  is,  that  she  was  the 
daughter  of  a  family  of  substantial  yeomanry,  or  small  gentry, 
settled  at  Einver,  in  Staffordshire,  where,  as  they  say,  she  was 
bom,  or  at  least  baptized,  in  1748,  assert  that  her  marriage  was  an 
unequal  marriage ;  that  it  was  below  her  family's  expectations 
*and  against  their  wishes ;  that  she  and  her  family  ceased  to  com-  [  *47  ] 
municate  with  each  other ;  that,  losing  her  husband  within  twenty 
or  twenty-five  years  of  her  marriage,  she  passed  many  years,  that 
is,  more  than  the  latter  half  of  her  long  life,  in  poverty  or  narrow 
circumstances. 

It  is,  indeed,  certain  or  probable  that  she  became  a  widow  many 
years  before  her  death,  and  that  she  did  pass  at  least  much  of  the 
latter  part  of  her  life  in  obscurity  and  humble  circumstances;  but 
a  letter  of  hers  is  in  evidence,  from  which  I  think  it  a  reasonable 
inference,  (considering  what  period  of  the  world  it  was  when  she 
was  young),  that  she  had  received  an  education  which  it  is  not 
likely  that  she  would  have  received  if  born  and  bred  in  the  station 
or  condition  in  which  she  appears  during  the  decline  of  her  life  to 
have  been. 

Bichard  HoUins,  the  intestate,  who  was,  I  believe,  baptized  in 
1768,  at  Kinver,  already  mentioned,  as  his  father  had  been  in  1726, 
seems  to  have  been  a  substantial  yeoman,  or  small  country  gentle- 
man, who  very  possibly  passed  the  whole  of  his  life  in  the  counties 
of  Stafford  and  Worcester.  He  was,  perhaps,  of  secluded,  perhaps  of 
eccentric  habits.  It  is  probable  that  he  was  considerably  younger 
than  Mrs.  Allen,  and  probable,  also,  that  he  never  saw  her  after 
her  marriage,  if  ever  in  his  life ;  nor  does  it  appear  that  she  was  at 
any  time  after  her  marriage,  if  she  was  at  any  time  in  her  life,  in 
Staffordshire  or  Worcestershire.  Now,  as  the  controversy  between 
the  parties  at  present  is  genealogical  merely,  so  is  it  reduced  to  a 
single  point,  since  it  may  for  every  present  purpose  be  taken  that 
Mrs.  Allen  was  the  daughter  of  one  John  Hollins  ;  that  the  intestate 
had  a  paternal  uncle  baptized  at  Kinver  in  1723,  whose  name  was 
John  Hollins ;  that,  if  he  was  the  John  Hollins  who  was  the  father 
of  Mrs.  Allen,  she  was  the  sole  next  of  kin  of  the  intestate  at  his 
death,  and  that,  unless  John  Hollins,  the  intestate's  paternal  uncle, 
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Shields      was  the  same  person  as  John  ^HoUins,  the  father  of  Elizabeth 
BoiTCHBB.     Allen,  the  case  of  the  plaintiffs  and  their  suit  altogether  fail. 

[  *48  ]  At  the  hearing  of  the  cause,   though  the  defendant  had    no 

evidence,  the  Court,  considering  the  evidence,  on  the  plaintiffs' 
part,  of  Mrs.  Allen's  alleged  relationship  insufficient,  deemed  it 
right  to  direct  certain  issues  which  have  been  tried,  and  of  which  it 
is  at  present  material  to  consider  only  one, — that,  namely,  raising 
directly  the  single  question,  whether  John  Hollins,  the  paternal 
uncle  of  the  intestate,  was  Mrs.  Allen's  father.  Of  that  issue,  upon 
the  trial  of  which  a  verdict  has  been  found  against  the  plaintiffs,  I 
am  now  to  dispose  of  their  motion  for  a  new  trial,  made  on  the 
several  alleged  grounds  of  receivable  evidence  rejected,  misdirection, 
the  verdict  being  against  evidence,  and  surprise.  And  first,  it  has 
been  contended,  that  the  learned  Judge  who  tried  the  case  rejected 
evidence  that  ought  to  have  been  received,  and  in  doing  so  laid 
down  a  rule  which  prevented  the  plaintiffs'  counsel,  as  it  is  said, 
from  tendering  other  evidence  of  a  similar  nature,  which,  as  it  is 
also  said,  was  ready  to  be  tendered  and  was  properly  receivable. 
The  evidence  thus  tendered  and  rejected  was  constituted  of 
declarations  alleged  to  have  been  made  by  Mrs.  Allen  and  her 
deceased  brother-in-law  in  the  intestate's  lifetime.  The  rejection 
of  Mrs.  Allen's  declarations  was  not,  as  I  understand,  grounded 
upon  the  fact  that  they  were  declarations  made  by  her.  And  a 
similar  remark  applies,  I  apprehend,  to  those  of  her  brother-in-law. 
But  it  has  been  contended  on  the  argument  of  this  motion,  that  on 
two  alleged  grounds  (as  to  one  of  which  it  is  urged  that  it  could  not 
have  been  taken  at  the  trial  on  account  of  the  form  of  the  record, 
and  the  other  of  which,  if  well  founded,  applies  probably  as  well  to 
her  brother-in-law  as  to  herself),  this  Court  ought  to  treat  Mrs. 
Allen's  declarations  even  merely  and  strictly  of  relationship,  though 
made  in  the  intestate's  lifetime,  as  being  wholly  inadmissible  for 

[  *^9  ]  the  *plaintiff8,  whatever  their  nature.  I  do  not  think  it  on  the 
present  occasion,  or  for  the  present  purpose,  material,  and  I  do  not 
decide,  whether  at  the  trial  it  would  have  been  right  to  reject  her 
declarations  of  every  kind,  or  those  of  her  brother-in-law  of  every 
kind,  or  whether  her  declarations  of  every  kind  ought  to  be  by  this 
Court  treated  as  inadmissible  for  the  plaintiffs,  being  of  opinion 
that  the  case  has  taken  a  course  which  renders  it  improper  for  me  to 
consider  either  of  those  points,  as  bearing  upon  the  question,  whether 
the  finding  of  the  jury,  impeached  on  this  motion,  is  to  stand. 
The  objection  in  respect  of  the  declarations  of  Mrs.  Allen  and  her 
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brother-in-law,  to  which  the  learned  Judge  acceded,  was  against      SHisLDe 

their  admission,  for  the  purpose  of  showing  that  she  or  her  family     Boucher, 

came  from  a  particular  place,  district,  or  country.     Certainly  and 

obviously  it  was  very  important  to  the  plaintiffs'  case  to  show,  if 

possible,  that  Mrs.  Allen,  or  her  family,  came  from  the  parish  of 

Kinver,  in  Staffordshire,  already  mentioned ;  for  with  that  parish 

the  intestate's  family  was  connected ;  in  it,  as  before  stated,  he  and 

his  father,  and  paternal  uncle,  John,  were  baptized ;  in  that  parish 

the  intestate  was,  I  believe,  buried ;  and  there,  too,  it  seems  probable, 

if  it  is  not  certain,  that  his  father  and  paternal  grandfather  were 

buried.    There  also,  in  the  year  1748,  the  plaintiffs  assert,  and  the 

defendant  denies,  Mrs.  Allen  to  have  been  baptized.     Certainly,  in 

that  year,  one  Elizabeth  Hollins  was  baptized  there,  and  the  person 

so  baptized  must,  I  think,  be  taken  to  have  been  the  daughter  of 

John,  the  intestate's  paternal  uncle :  nor  of  her,  as  to  marriage,  or 

death,  or  otherwise,  since  her  baptism,  has  any  account  been  given 

if  she  was  not  Mrs.  Allen.     (His  Honour  here  read  a  portion  of  the 

notes  of  the  Lord  Chief  Justice,  comprising  the  questions  proposed 

to  be  put  and  overruled,  and  proceeded  as  follows) : 

Now,  if  either  of  the  questions  thus  overruled  ought  to  have  been, 
and  had  been,  allowed  to  be  put,  I  cannot  assume  "i^that  it  would  not  [  *^  1 
have  produced  information  important  or  material  to  the  plaintiffs' 
case.  The  probability  in  my  judgment  is,  that  if  they  ought  to 
have  been,  and  had  been,  allowed  to  be  put,  some,  or  one,  or  each 
of  them,  would  have  produced  information  of  such  a  kind;  and 
especially  I  must  think  so,  when  I  observe  the  depositions  in  this 
cause  prior  to  the  decree,  which  I  have  read.  It  is,  I  conceive, 
reasonably  possible  that  answers  to  those  questions  might  have 
materially  influenced  the  verdict,  and  properly  influenced  it,  if  the 
jarj,  believing  the  answers,  were  by  law  authorized  to  take  into 
their  consideration  the  place,  or  district,  or  country,  represented  by 
the  declarations  as  that  from  whence  Mrs.  Allen  or  her  family  came. 
But  the  defendant's  counsel  contended,  and  successfully,  that  the 
law  does  not  allow  a  fact  or  circumstance  of  that  nature  to  be 
proved,  even  upon  a  question  of  pedigree,  by  hearsay  evidence,  even 
by  such  hearsay  evidence  as  is  certainly  admissible  to  prove  mere 
relationship ;  and  the  case  of  Rex  v.  Erith  has  been  said  to  establish 
or  prove  that  proposition. 

The  case  of  Rex  v.  Erith  I  assume  to  have  been  well  decided.  I 
think,  however,  that  it  does  not  go  the  length  for  which  the 
defendant's  counsel  have  contended,  or  govern  the  point  of  evidence 
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Shixlds  in  dispute  here.  That,  of  the  evidence  tendered  in  the  present 
BouoRBB.  instance,  no  part  was  tendered  necessarily  to  show  the  place  of  any 
birth,  may,  perhaps,  be  thought  a  slight  remark;  but  it  was  tendered 
certainly  for  a  purpose  merely  genealogical,  that  is,  for  the  sole 
purpose  of  elucidating  the  question  who  Mrs.  Allen's  father  was,  by 
showing  whence  she  or  her  family  came.  The  birth-place,  the  resi- 
dence, the  location,  of  her  father,  or  herself,  or  her  family,  were  and 
are  immaterial,  except  as  tending  to  prove,  and  the  declarations 
were  offered  only  as  a  part  of  the  means  of  proving,  whether  he  was 
the  brother  of  the  intestate's  father.  I  do  not,  however,  deny  that 
it  is  very  possible  to  suppose  many  a  case  of  a  written  or  an  oral 
declaration  by  a  deceased  relative  as  to  a  single  act,  or  a  particular 
[  ^61  ]  fact,  being  so  far  ^inadmissible,  or  so  far  of  no  account,  although 
tendered  solely  with  a  view  to  prove  relationship. 

A  general  rule  against  allowing  particular  facts  or  single  acts  to 
be  proved  by  hearsay,  which  is  frequently  applied  in  cases  of  public 
right  or  custom,  must,  I  suppose,  be  considered  as  extending,  though 
probably  in  a  less  wide  or  less  ample  manner,  or  with  more  qualifi- 
cation, to  cases  of  pedigree.  Lord  Eldon  in  Whitelocke  v.  Baker  (i), 
after  saying  **  it  was  not  the  opinion  of  Lord  Mansfield,  or  of  any 
Judge,  that  tradition  generally  is  evidence,  even  of  pedigree,"  &c., 
says,  ''but  there  may  be  many  circumstances  forming  part  of  the 
tradition  which  you  would  reject,  taking  the  body  of  the  tradition." 
A  birth,  however,  from  a  single  woman,  a  birth  from  a  married 
woman,  a  death,  a  marriage,  is  a  particular  fact  or  a  single  act,  which, 
of  course,  is  provable  by  hearsay  (hearsay  from  a  proper  quarter)  on 
a  question  of  pedigree.  And,  as  I  apprehend  it  to  be  settled  that  the 
time  absolutely  or  relatively  of  a  particular  birth  may  be,  so  I  am  not 
aware  that  the  time  absolutely  or  relatively  of  a  marriage  or  death 
may  not  be,  thus  proved  upon  a  question  of  that  nature ;  but  for 
such  a  purpose  is  there  a  solid  ground  of  distinction  between  time 
and  place  ?  There  may  be,  but  I  do  not  distinctly  perceive  it.  If 
a  declaration  be,  "  I  heard  my  wife's  mother  say  that  she  had  a  son 
born  at  Dublin  on  Christmas  Day;  "  or,  **  I  heard  my  grandfather 
say,  that  he  had  an  elder  brother  who  died  at  sea  before  my  mother*s 
birth;"  or,  **  I  heard  my  grandfather  say  that  he  had  married  while 
in  Scotland  a  Scotchwoman,  who  was  his  second  wife's  cousin" — is 
it  to  be  received  as  genealogical  evidence,  except  as  to  the  words  ''at 
Dublin,"  "at  sea,"  "in  Scotland,"  "a  Scotchwoman,"  and  are  those 
words  to  be  substantially  rejected  or  entirely  disregarded  if  they 
(1)  9R.  r..  216(13Ye8.  ol4). 
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tend,  or  although  they  tend,  to  elucidate  an  obscure  point  in  the  Shibldb 
pedigree  ?  In  each  of  these  supposed  cases  the  place  *might  prove  bouohbb. 
the  time ;  which  might  be  material,  and  not  otherwise  provable.  [  •52  ] 

The  questions,  however,  which  in  the  present  instance  it  was  not 
permitted  to  the  plaintiffs'  counsel  to  put,  may  be  thought  not  of 
necessity  liable  to  the  same  objection,  if  any,  as  a  direct  question 
whether  a  deceased  person  has  been  heard  to  say  where  another 
person  was  bom. 

In  the  instance  before  the  Court,  the  questions  disallowed  were  (I 
repeat)  these:  ''Have  you  heard  her  (meaning  Mrs.  Allen)  say  where 
her  family  came  from?*'  ''Have  you  heard  her  (meaning  Mrs. 
Allen)  say  where  she  came  from  ?  "  and  (after  a  witness  had  stated 
his  father  to  have  said  that  that  father's  brother,  who  was  Mrs. 
Allen's  husband,  had  married  Miss  HoUins),  "did  he  say  of  where?  " 
Are  these  questions  within  the  reason  or  principle  upon  which 
proof,  by  hearsay,  of  single  acts  or  particular  facts,  is  excluded,  so 
far  as  it  is  excluded,  in  a  case  of  pedigree  ?  According  to  my  under- 
standing of  that  reason  or  principle,  so  far  as  I  have  been  able  to 
collect  it,  I  am  disposed  to  say  rather  that  neither  of  the  three 
qaestions  is  within  it,  than  that  they  are  all  within  it.  They  seem 
to  me  to  relate  rather  generally  to  the  history  of  a  life,  or  of  a 
family,  than  particularly  to  a  single  transaction,  or  the  doing  of  a 
single  thing,  and,  perhaps,  rather  to  the  description  or  identifica- 
tion, or  (if  I  may  use  the  phrase)  individuation  of  a  family  or 
person  under  discussion,  than  to  a  history  of  a  family  or  of  a  life. 

Bat  if  not  impeachable  for  the  reason  or  upon  the  principle  to 
which  I  have  just  referred,  the  question  still  may  be  without  the 
principle  or  beyond  the  reasons  upon  which  hearsay  evidence  is 
admitted  at  all  on  points  of  pedigree.  Are  they  so?  I  confess 
myself  not  persuaded  that  they  are.  I  own  myself  not  convinced  that 
the  reasons  and  grounds  (so  far  as  I  can  collect  and  understand 
them)  upon  which  births  and  times  of  births,  marriages,  deaths, 
legitimacy,  illegitimacy,  consanguinity  generally,  and  particular 
degrees  *of  consanguinity  and  of  affinity,  are  allowed  to  be  proved  [  *63  ] 
hy  hearsay  (from  proper  quarters)  in  a  controversy  merely  genealo- 
gical, are  not  as  applicable  to  interrogatories  like  those  that  have 
keen  rejected  in  a  case  like  the  present,  as  to  an  interrogatory 
whether  a  man's  grandfather  was  said  to  be  related  to  some  other 
man,  or  in  what  year,  on  what  day,  or  at  what  time,  or  of  what 
parents  a  man  was  said  to  have  been  born;  whether  a  man's  mother 
was  said  to  be  illegitimate;   whether  she  was  said  to  have  been 
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Shibldb  married,  or  to  have  brought  a  child  into  the  world  before  or  after  a 
BoucHSB.  marriage,  or  what  her  name  was  said  to  have  been ;  or  (to  resort  for 
an  instance  to  one  of  the  questions  allowed  to  be  pat  and  answered 
on  the  trial  in  this  case)  whether  it  had  been  said  "  what  her  father 
was."  Who  generally  is  more  likely  to  know  whence  a  man  or  a 
family  came  than  the  man  or  the  family?  Does  the  emigrant, 
living  or  dying,  forget  his  native  soil  ?  Is  a  woman  less  likely  to 
state  her  country  than  her  age  with  accuracy  ?  In  those  persons, 
also,  who  care  for  the  history  of  lineage,  whom  genealogy  interests, 
local  attachment,  local  predilections,  and  local  memory,  are,  for  the 
most  part,  lively  and  strong ;  nor  are  there,  perhaps,  any  recollec- 
tions or  traditions  of  the  old  more  readily  communicated,  or  more 
acceptable  to  an  auditory  of  descendants,  than  the  original  seat  of 
the  family,  its  former  residences  and  possessions,  its  migrations,  its 
local  and  other  distinctions  of  the  past,  its  advancement  or  its  decays. 
If  such  topics  are  not  strictly  genealogical,  they  are  at  least  inti- 
mately connected  with  genealogy.  Their  exclusion,  surely,  from 
those  traditions  to  which  the  law,  for  the  very  purpose  of  preserving 
the  memory  and  proof  of  common  ancestry  and  connected  lineage 
between  families,  allows  the  force  of  evidence,  must,  as  it  seems 
to  me,  at  least  tend  strongly  to  deprive  of  the  law*s  protection 
cases  in  great  number  and  variety  needing  most  peculiarly  its  aid, 
and  in  the  most  striking  manner  within  its  reason.  Nor  do  I  refer 
[  •SI  ]  merely  to  such  instances  as  those  *of  branches  from  English 
families  planted  in  distant  colonies ;  for,  in  the  same  country,  the  . 
severance  and  estrangement  that  arise  between  wealth  and  poverty, 
industry  and  idleness,  prosperity  and  misfortune,  illustration  and 
obscurity,  vanity  and  humility,  are  often  more  effectual  and  complete 
than  could  be  the  distance  between  Northumberland  and  Australia. 
It  can  scarcely,  I  suppose,  be  contended,  that  whenever,  in  a 
statement  by  a  deceased  person  of  a  relationship  between  that 
person  and  another  individual,  or  a  particular  family,  the  residence 
or  country  of  the  individual  or  family  is  mentioned,  the  statement 
must,  for  so  much,  be  rejected  or  disregarded.  There  might  then 
be  no  identification.  The  statement  might  then  be  without  mean- 
ing or  unintelligible,  or  without  applicability.  Let  us  suppose  a 
declaration  (from  a  proper  quarter)  to  be  given  in  evidence  in  these 
words :  "  My  father  was  not  the  person  that  you  imagine.  He 
was  John  Smith  of  the  Hill — not  John  Smith  of  the  Dale ; "  or 
thus,  "  As  my  father*s  mother  came  from  Suffolk,  she  could  not  be 
the  person  to  whom  you  refer;''  or  thus,  **  My  sister  married  a 
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man  of  the  same  name,  it  is  true,  but  he  was  born  and  bred  in  a  Shibldb 
parish  in  Berkshire,  as  he  has  often  told  me,  and  he  died  there."  bouohbb. 
What  is  the  objectionable  part,  or  the  part  that  is  to  go  for  nothing, 
of  either  of  these  statements?  In  the  present  instance,  the  sole 
dispute  in  effect  was,  of  what  John  Hollins  was  Mrs.  Allen  the 
daughter ;  it  being  proved  or  conceded  that  she  was  the  daughter 
of  some  John  Hollins,  and  that  the  intestate  had  a  paternal  uncle 
called  John  Hollins.  The  theory  of  the  defendant,  if  Mrs.  Allen 
was  the  daughter  of  some  John  Hollins,  must  be,  that  there  were 
at  least  two  men  each  called  John  Hollins.  And  whether  the 
plaiotiffs'  case  is  true  or  untrue,  there  may  have  been  two  or  more 
persons  of  that  name.  Supposing  that  there  were  two  or  more  men 
of  that  name,  would  a  declaration  by  Mrs.  Allen,  specifying  her 
father,  and  distinguishing  him  from  the  other  *or  each  of  the  [  •ss  ] 
others  so  called,  by  stating  his  country  or  residence,  or  that  of  his 
family,  be  so  far  rejected  ?  And  if  the  answer  to  a  question  allowed 
to  be  put  at  the  trial  which  I  have  already  noticed,  had  been,  *'  She 
told  me  that  her  father  was  rather  more  than  a  farmer,  that  he  was 
a  country  gentleman,'^  would  it  have  been  treated  as  nothing  ?  Or 
had  the  answer  been,  "  She  told  me  that  her  father  was  a  Stafford- 
shire yeoman,"  would  the  word  "  Staffordshire  "  have  been  rejected 
or  substantially  disregarded  ?  If  Mrs.  Allen  had  had  a  Bible  con- 
taining entries  of  births  and  marriages  in  her  family,  which  would 
have  been  evidence,  and  it  had  been  tendered  at  the  trial  and  found 
to  contain  a  description  of  her  father  as  "  John  Hollins,  of  Kinver," 
would  it  have  been  right  to  tell  the  jury  to  pay  no  attention  to  the  * 
two  last  words  ?  As  a  man  or  a  family  may  be  identified,  may  be 
distinguished  and  discriminated  from  other  men  or  other  families 
by  a  name,  why  not  by  an  occupation  ?  and  why  not  by  a  residence  ? 
To  say  nothing  of  the  time  when  surnames  were  not  general  in 
England,  there  are  now-a-days  in  this  country  many  men,  especially 
those  having  servants,  that  are  in  habits  of  daily  intercourse 
with  persons  whose  surnames,  if  any,  they  do  not  know,  and,  as  I 
have  heard,  men  who,  if  they  have  surnames,  are  not  themselves 
aware  of  them.  Nor  are  some  illustrious  painters  the  only  persons 
whom  many  know  by  nicknames  and  by  nicknames  only.  Of  sur- 
names, some  are  exceedingly  common,  not  in  Wales  merely,  but  in 
England  too.  In  particular  districts  of  England,  particular  sur- 
names frequently  abound.  In  many  parts  of  Wales,  not  only  is 
the  number  of  surnames  very  limited,  but,  within  the  last  half 
century,  the  sjimame  of  a  family  was  liable  to  change,  and  often 
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Shibldb      did  change  at  every  generation ;  nor  is  the  custom,  I  believe,  wholly 

BouoHRR.     extinct.      Often,   in  cases  such  as  those  to  which  I  have  been 

referring,  hearsay  of  relationship,  without  local  addition  or  local 

designation,  may,  1  repeat,  and  as  is  obvious,  be  absolutely  worth- 

[•6«]       less.     *What  precise  notion  of  individuality  can  "John  Jones"  in 
Wales,  or  "John  Brown  "  in  England,  aflford? 

But  whatever  I  may  correctly  or  erroneously  think  as  to  reason 
or  principle,  I  ought  certainly  not,  upon  my  own  notions,  to  act 
against  any  authority  long  followed,  against  a  series  of  authorities, 
or  a  course  of  decisions,  or  perhaps  even  against  a  single  decision 
of  a  certain  class  and  kind.  The  books,  however  (and  I  have  not 
looked  into  them  carelessly  on  this  subject),  do  not  appear  to  me  to 
show,  nor  am  I  persuaded,  that  there  is  any  authority  long  followed, 
or  a  series  of  authorities,  that  there  has  been  a  course  of  decisions 
or  any  decision  of  a  nature  to  bind  the  Court— of  which  it  must  be 
in  contravention  to  say,  that  either  of  the  disallowed  questions 
under  consideration  might  properly  have  been  allowed  to  be  put  and 
answered  ;  the  matter  in  issue  having  been  such  as  it  was. 

I  repeat  that  the  case  of  Ilex  v.  Erith  (i)  appears  to  me  substan- 
tially distinguishable  from  the  present.  Lord  Ellenbobough  there 
says — "  The  only  doubt  which  has  been  introduced  into  this  case 
has  arisen  from  improperly  considering  it  as  a  question  of  pedi- 
gree, &c."  That  case  involved  no  question  of  relationship;  this 
involves  singly  and  merely  a  question  of  relationship. 

If  the  place  of  birth  in  Rex  v.  Erith  had  been  a  genealogical  fact, 
as  it  was  not, — had  been  material,  namely,  for  any  genealogical 
purpose,  which  it  was  not.  Lord  Ellenbobough  and  the  Court  of 
King's  Bench  might  possibly  have  dealt  with  the  evidence  dif- 
ferently. Here  the  disallowed  interrogatories  applied  not  necessarily 
(as  I  observed  before,  and  as  is  obvious)  to  a  place  of  birth ;  they 
applied  merely  to  the  country  or  district  or  place  from  whence  the 
declarant  or  her  family  had  come,  or  of  which  Mrs.  Allen,  before 
her  marriage,  had  been ;  nor  am  I  satisfied  (I  say  again)  that  inter- 

[  *57  ]  rogatories  such  as  those  ought  to  be  considered  as  in  all  ^respects 
on  the  same  footing  with  a  mere  interrogatory  what  had  been  said 
to  be  the  place  of  a  birth.  And  here  I  may  refer  to  a  case  men- 
tioned in  Mr.  Hubback's  learned  and  useful  publication  at  p.  468, 
as  to  matter  not  noticed  in  Mr.  Simons's  report  of  the  same  cause — 
1  mean  Hood  v.  Lady  BeaiLchanip  (2),  in  which  I  was,  as  I  believe, 
one  of  the  counsel.  That  is  an  authority  bearing,  as  it  seems  to 
(1)  8  East,  541,  see  p.  542.  (2)  8  Sim.  26. 
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me,  against  the  rejection  of  the  evidence  "rejected  here  ;    and  I  may      Shiblds 
say  the  same  of  the  case  before  Mr.  Baron  Rolfe  at  Liverpool  (i).         bouchbk. 

I  had,  while  at  the  Bar,  always  thought,  too,  that  when  wills  and 
sepulchral  inscriptions  were  received  upon  questions  of  pedigree, 
they  were  not  in  practice  rejected  or  slighted,  so  far  as  they  attri- 
buted (when  they  did  attribute)  particular  countries  of  origin,  or 
particular  residences,  to  persons  mentioned  in  them,  but  were 
legitimately  capable  of  being  in  that  respect  important  evidence. 
It  is  not  my  impression  that  the  residences  stated  in  the  inscription 
which  was  the  subject  of  contention  in  Slaney  v.  Wade  (2)  were 
thought  matters  unfit  to  receive  judicial  attention.  And,  in  Davies 
v.  Lowndes,  one  of  the  cases  mentioned  by  Mr.  Serjt.  Talfourd, 
(a  cause  tried  at  Bar),  there  appears  reason  to  think  that  the  Judges 
and  counsel  concurred  in  treating  one  or  both  of  the  residences 
mentioned  in  the  alleged  will  of  James  Lloyd  as  a  material  portion 
of  the  evidence,  if  the  instrument  was  his  will.  To  render  it, 
however,  proper  for  me  to  decide,  against  the  opinion  of  the  learned 
Judge  who  tried  this  issue,  that  the  questions  which  he  overruled 
ought  to  have  been  allowed  to  be  put  and  answered,  I  ought,  at 
least,  to  have  in  my  own  mind  a  clear  opinion  amounting  to 
absolute  conviction,  that,  according  to  law,  they  ought  to  have  been 
allowed  to  be  put  and  answered.  Now,  though  I  cannot  represent 
myself  as  satisfied  that  they  ought  not  to  have  been  so,  it  would  be 
*Ux>  much  to  say,  that  I  have  a  clear  opinion  upon  the  point  [  *3d  ] 
amounting  to  absolute  conviction.  If  (as  I  do  not  say)  I  ever  had 
sach  a  conviction,  my  high  estimation  of  Sir  Thomas  Wildb's  great 
knowledge  and  great  experience  would  have  caused  me  to  hesitate. 

On  the  whole  I  do  not  find  myself  able  either  to  grant  or  refuse  a 
new  trial  upon  this  particular  point  without  assistance  from  a  court 
of  law,  according  to  the  course  pursued  or  intended  in  the  case  of 
Kuiney  v.  Cockbum, 

I  proceed  to  state  why  it  is  that  I  do  not  now  resort  to  that 
assistance. 

Samuel  Shields,  the  son  of  the  plaintiffs,  was  a  material  witness 
for  them  at  the  trial.  The  learned  Judge  described  him  to  the  jury 
as  one  of  the  most  important  in  the  case ;  and  Mr.  Attorney- 
General,  the  leading  counsel  for  the  defendant,  in  his  able  speech 
to  the  jury,  had  previously  described  the  testimony  of  this  person 
aa  that  which   Mr.  Seijt.  Taifourd,  in  addressing  them  for  tlio 

(1)  BUhtan  V.  Ne$biH,  62  R.  R.  830  (2)  1  My.  &  Cr.  338. 

(2  i[oo.  ft  Bob.  554). 
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Shields  iJaintiflfs,  had  with  truth  said,  was,  if  the  jury  would  believe  it, 
BoucHRR.  decisive  of  the  case.  But  the  learned  Attorney-General  spoke  of 
Samuel  Shields  to  the  jury,  as  the  man,  who,  if  they  should  find  u 
verdict  for  his  mother,  was  entitled  to  one  half  of  the  large  real 
estate  of  the  intestate,  and  as,  therefore,  substantially  the  plaintiff ; 
though,  during  the  argument  of  this  motion,  it  was,  I  collect,  the 
impression  upon  both  sides,  and  perhaps  it  was  in  effect  proved  at 
the  trial,  that,  supposing  the  plaintiffs'  case  true,  the  title  to  the 
share  of  the  intestate's  real  estate,  which,  on  that  hypothesis,  would 
have  belonged  to  Mrs.  Allen,  is  in  the  children  of  her  deceased  sou. 
The  learned  Attorney-Genercd,  I  say,  strongly  impressed  upon  the 
jury  that  this  witness  was  not  credible^  that  the  story  told  by  him 
of  a  conversation  with  Bichard  HoUins,  and  of  the  witness's 
journey  through  Birmingham  to  Wolverley  was  a  fiction ;  that  not 
a  word  of  his  evidence  was  to  be  believed.  Now,  the  great  or  only 
materiality  of  this  witness's  testimony  consisted  in  a  conversation 
[  *^^  ]  that  he  represented  "^himself  to  have  had  with  the  intestate  on  the 
occasion  of  a  visit  which  he  said  that  he  had  made  to  the  intestate, 
and  which  visit  the  witness  said  was  the  object  of  the  alleged 
journey  just  mentioned.  And  certainly  it  was  within  the  line  of 
the  learned  counsel's  duty  to  question  this  young  man's  credibility, 
especially  as,  independently  of  his  near  relationship  to  the  plaintiffs, 
independently  of  the  nature  of  his  narrative,  independently  of  the 
absence  of  confirmatory  evidence,  he  was  contended,  and,  perhaps, 
not  without  foundation  contended,  to  have  been,  as  to  a  part  of  his 
testimony,  contradicted  by  the  witness  Lloyd,  whom,  however,  the 
learned  Attorney-General  also  designated  as  at  least  a  most  sus- 
picious witness,  as  in  effect  a  witness  not  to  be  trusted.  (His 
Honour  then  read  some  passages  upon  the  same  subject  from  the 
learned  Judge's  charge.) 

Now  I  must,  I  think,  as  the  case  is  altogether  circumstanced, 
conclude  that  the  jury  disbelieved  both  the  witnesses  Shields  and 
Lloyd.  Of  the  latter,  the  evidence  was  probably  not  material, 
except  on  the  hypothesis  of  Shields  being  perjured.  Why  Lloyd 
was  or  should  have  been  disbelieved,  I  am  not  aware.  That,  how- 
ever, is  a  question  with  which  probably  I  have  little  or  nothing  to 
do  ;  but  if  he  had  been  believed,  perhaps  the  verdict  on  the  second 
issue  might  have  been  the  other  way.  I  do  not  say  that  in  that 
case  it  ought  to  have  been  the  other  way,  nor  do  I  venture  to  say 
whether  he  ought  to  have  been  believed. 

With  regard  to  the  witness  Shields,  it  may,  I  think,  be  taken  not 
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merely  as  very  reasonably  possible,  but  as  highly  probable,  that,  Shields 
had  the  jury  believed  him,  the  verdict  on  the  second  issue  would  bouohbb. 
have  been  for  the  plaintiffs.  It  appears  that,  in  addition  to  other 
circamstances  capable  of  being  plausibly  and  not  unfairly  urged, 
and  which  were  ably  urged  against  the  credibility  of  his  narrative, 
it  was  unconfirmed ;  nor  is  it  probably  too  much  to  say  wholly  and 
absolutely  unconfirmed.  The  want  of  evidence  corroborative  of  it 
was  noticed  pointedly  by  the  Lobd  Chief  *  Justice  in  the  terms  that  [  •M  ] 
I  have  read.  But  let  us  suppose  that  there  had  been  some  evidence 
confirmatory  of  it.  Rank  and  villanous  perjury  is  not  lightly  to  be 
assumed.  This  young  man,  so  far  as  appears,  went  into  Court  with 
an  unblemished  reputation  ;  nor  can  his  narrative,  I  think,  be 
reasonably  pronounced  to  be  in  itself,  or  on  the  face  of  it,  incredible. 
If  so,  is  it  not  possible,  fairly  possible,  that  confirmatory  testimony 
of  the  narrative  even  as  to  the  journey  to  Birmingham  alone 
might  rationally  have  had  weight  with  the  jury,  may  well  deserve 
consideration  ?     I  think  that  it  is. 

Now,  since  the  trial,  three  persons  whom  I  must  regard  as 
animpeached,  have  made  these  affidavits.  (His  Honour  here 
read  the  affidavits.) 

I  confess  that  these  affidavits,  though  I  agree  that  the  Coxfords 
do  not  identify  Samuel  Shields  as  the  person  whom  they  saw  at 
Birmingham,  have  made  some  impression  upon  me ;  especially  as 
there  is  not  any  affidavit  on  the  part  of  the  defendant.  I  thought 
it,  however,  prudent,  so  far  as  the  case  turns  on  the  affidavits,  to 
ask  a  learned  Judge  of  the  greatest  experience  in  the  courts  of 
common  law,  whether,  in  his  opinion,  if  an  analogous  question  were 
to  arise  in  one  of  those  Courts  upon  a  motion  or  rule  for  a  new  trial 
in  an  action,  a  new  trial  would  be  granted  on  the  affidavits.  His 
answer  has  been  in  the  affirmative.  Now,  though  neither  that 
answer  (by  which  I  feel  myself  so  much  obliged)  nor  the  general 
coarse  or  habit  of  dealing  with  such  matters  at  common  law 
binds  me,  they  are  nevertheless  entitled  to  much  attention  and 
consideration. 

There  is,  however,  yet  another  circumstance  bearing  with  more 
or  less  force  on  the  question,  whether  there  shall  be  a  new  trial, 
which  is  not  perhaps  unworthy  of  remark. 

The  plaintiffs  were  not  examinable  at  law.  The  defendant's 
answer,  however,  was  read  in  evidence  there ;  read  by  the  plaintiffs 
I  am  aware,  but  that  appears  to  have  happened  thus.  I  have 
hitherto  spoken  of  three  issues  only;  *nor  did  I  ever  mean  that        [  'ei  ] 
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shiclds  there  should  be  more.  (His  Honour  here  read  a  portion  of  the 
BouoHEB.     decree,  and  of  the  record  at  law.) 

Now,  when  I  made  the  decree,  when  I  directed  these  issaes,  I 
was  perfectly  satisfied  of  the  fact  of  the  intestate  having  had  a 
paternal  uncle,  named  John  HoUins,  and  did  not  mean  that  it 
should  be  denied  or  disputed  at  law ;  nor  am  I  convinced  that,  bv 
the  language  of  the  decree,  or  by  the  form  of  the  record  at  law,  my 
intention  is  insufficiently  expressed  or  was  frustrated.  The  words 
are  not  *'  daughter  of  a  paternal  uncle."  The  definite  article  is 
used  with  a  name.  The  phraseology  seems  to  me,  I  say  it  with 
deference,  as  much  to  assume  that  Bichard  Hollins  had  a  paternal 
uncle  named  John  Hollins,  as  that  Bichard  Hollins  himself  had 
lived  at  Wolverley,  and  ceased  to  exist.  If  the  words  were  sufficient 
to  express  my  meaning,  were  adapted  to  the  purpose  that  I  had,  it 
should  not  have  been  required  of  the  plaintiffs  to  give  evidence  that 
the  intestate  had  a  paternal  uncle  named  John  Hollins ;  that  is, 
the  fact  should  not  for  a  moment  have  been  disputed.  But  I 
collect  that,  at  the  trial,  the  defendant's  counsel  not  admitting  it, 
the  learned  Judge  ruled  that  the  plaintiffs  were  bound  to  prove  it, 
that  is,  to  prove  as  a  distinct  matter  in  issue,  the  fact  that  the 
intestate  had  a  paternal  uncle  named  John  Hollins,  and  I  collect 
also  (independently  of  the  statement  made  at  the  Bar  by  Mr. 
Serjeant  Talfourd  upon  the  argument  of  this  motion)  that  the 
defendant's  answer  proving  that  fact  plainly,  it  was  for  the  purpose 
merely  of  proving  it  that  the  answer  was  put  in.  After  it  had  been 
put  in,  the  defendant's  counsel  admitted,  as  it  would  have  been 
then  frivolous  to  dispute,  the  fact.  (His  Honour  here  read 
passages  with  reference  to  this  subject  from  the  short-hand 
writer^s  notes  and  the  learned  Judge's  report.) 

Now,  it  is  possible,  though  I  am  certainly  not  persuaded,  that 
the  decree  or  record  at  law,  or  both,  might  have  been  worded  so  as 
[  •62  ]  more  clearly  to  express  and  demonstrate  my  *meaning.  But  how- 
ever that  may  be,  the  second  issue  has  certainly  not  been  tried 
according  to  what,  in  truth,  was  my  intention — which  intention  I 
believe  to  have  been  at  the  hearing  well  known  and  perfectly 
understood  by  the  counsel  then  in  the  cause,  neither  of  whom 
appears  to  have  been  among  the  counsel  at  the  trial — an  omission 
that  Lord  Eldon,  upon  motions  for  new  trials  of  issues,  noticed 
more  than  once  with  regret  as  creating,  or  having  a  tendency  to> 
create,  inconvenience.  Whether  my  meaning  was  well  or  ill 
expressed,  that  meaning,  I  repeat,  was,  that  it  should  not  be  a 
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question  at  the  trial  whether  the  intestate  had  a  paternal  uncle      Shibldb 
named  John  Hollins.  Bouobbb. 

Upon  the  whole  matter,  not  hy  this  circumstance  alone,  but  by 
this  circumstance  with  the  affidavits,  with  all  the  evidence  that  was 
before  the  jury,  with  the  depositions  taken  in  the  cause  previously 
to  the  decree,  and  with  the  recollection  of  the  total  absence  of 
evidence  on  the  part  of  the  defendant  here  and  at  law,  I  am  induced 
to  think  it  the  reasonable  and  the  just  course  to  direct  a  new  trial 
of  the  second  issue,  without  asking  the  assistance  of  a  court  of  law 
on  the  subject  of  the  disallowed  questions.  But  the  plaintiffs  must 
agree  to  admit  at  the  trial  to  be  had,  that  they  sue  in  right  of  Mrs. 
Shields,  as  the  administratrix  of  Mrs.  Allen,  and  not  in  any  other 
right  or  character ;  that  Mrs.  Allen  died  intestate,  leaving  Mrs. 
Shields  her  next,  or  one  of  her  next,  of  kin ;  that  the  defendant  is 
the  administrator  of  the  intestate  Richard  Hollins,  and  that  the 
sole  object  of  the  suit  is  to  establish  that  he  left  Mrs.  Allen  his  sole 
next  of  kin  at  his  death,  and  to  establish  by  that  title  a  right  to 
have  the  clear  residue  of  his  personal  estate  applied  as  personal 
property  of  Mrs.  Allen. 

I  may  add,  that,  small  as  probably  is  the  amount  of  the  intestate's 
pet-sonal  estate,  and  impossible  as  it  seems  now  to  be  that  the  title 
to  his  real  estate  can  be  bound  or  affected  by  any  thing  done  or  to 
be  done  in  this  suit,  I  have  been  unable  to  bring  myself  to  allow 
these  considerations  to  induce  *a  course  on  my  part  not  otherwise  [  *63  j  * 
in  my  judgment  proper. 

Mr,  Russell  urged,  that,  if  a  new  trial  were  directed  as  to  the 
second  issue,  the  first  ought  to  be  tried  again  also.  But  the  first  is 
not  now,  if  it  ever  was,  material.  For  the  third  issue  having  been 
found,  and  as  I  think  correctly  and  satisfactorily  found,  for  the 
plaintiffs,  it  is  established  that  Mrs.  Allen  survived  the  intestate. 
Mrs.  Shields,  therefore,  as  a  party  to  this  suit,  is  either  interested 
as  Mrs.  Allen's  administratrix  merely,  or  is  not  interested  at  all.  If 
Mrs.  Allen  could  have  been  shown  to  have  died  before  the  intestate, 
the  question,  whether  she  was  Mrs.  Shields's  mother,  would  have 
stood  in  a  different  position. 

Reserve  the  costs  of  the  motion.* 
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1847.  BELLBINGEE  v.  BLAGEAVE  (1). 

•^!!lLi^'  (1  De  G.  &  Sm.  63—66;  a  C.  11  Jur.  407.) 

Knioht  BjU  fQY  the  execution  of  a  covenant  contained  in  a  renewed  lease  granted 

*    *'  *  by  tniBtees  dismissed ;  the  covenant  being  ultra  vires  of  the  trustees. 
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John  Blaorave,  of  Calcot,  in  the  coanty  of  Berks,  by  his  will, 
dated  5th  of  November,  1787,  gave  and  devised  to  John  Blagrave 
and  Sir  John  Simeon,  their  heirs,  executors,  and  administrators, 
all  his  freehold  and  leasehold  messuages  and  hereditaments  in  the 
parishes  of  St.  Lawrence,  St.  Mary,  and  St.  Giles,  in  Beading,  as 
well  as  such  parts  thereof  as  were  his  own  separate  estate,  the  chief 
of  which  were  let  on  leases  for  long  terms  of  years  determinable  on 
lives,  and  renewable  on  the  death  of  every  life  on  payment  of  fines 
certain,  and  the  remainder  thereof  let  at  rack-rents,  &c.  The 
testator  then  proceeded  as  follows :  "  And  I  hereby  give  full  power 
and  authority  to  the  said  John  Blagrave  and  John  Simeon,  and 
their  heirs,  to  accept  and  take  surrenders  of  all  the  present  and 
future  leases  of  such  messuages,  lands,  tenements,  and  heredita- 
[  *64  ]  ments,  as  relate  to  my  separate  ^estates  in  Beading,  which  are  now 
or  shall  hereafter  be  let  on  leases  for  years  determinable  on  the 
decease  of  lives  to  be  named  in  any  such  new  lease,  but  not  for 
more  lives  at  one  and  the  same  time,  at  and  under  the  like  annual 
reserved  rent  or  rents,  heriots,  fines,  fees  for  renewal,  covenants, 
conditions,  and  agreements,  as  shall  be  contained  in  the  several 
leases  thereof  at  the  respective  times  of  their  being  surrendered ; 
and  in  case  any  such  leasehold  estates  shall  fall  in  by  the  decease 
of  all  the  lives  by  which  the  same  shall  be  held,  or  by  the  expua- 
tion  of  the  terms  of  years  for  which  they  were  leased,  then,  either 
for  such  valuable  consideration  in  money  as  my  trustees  can  agree 
for,  to  grant  new  or  fresh  leases  of  all  such  parts  thereof  for  long 
terms  of  years,  determinable  on  the  decease  of  three  lives  to  be 
named  in  every  such  new  lease,  but  not  for  more  lives  at  one  and 
the  same  time,  at  and  under  such  rent  or  rents,  and  such  fine  or 
fines  for  renewal  in  future,  as  my  said  trustees  can  agree  for,  to  be 
incident  and  go  along  with  the  reversion  and  inheritance  of  the 
estates  thereby  to  be  respectively  letten,  and  at  and  under  the  like 
covenants  and  agreements  as  are  usually  contained  in  the  leases  of 
my  estates  in  Beading  aforesaid  let  on  lease." 

In  a  subsequent  part  of  his  will,  the  testator,  in  alluding  to  the 

(1)  Oceanic  Steam  Naviijation    Co,   v.  Sutherherry  (1880)   16  Oh.  D.  236,  60 
L.  J.  Ch.  308,  43  L.  T.  743. 
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jiarts  of  his  estate  let  upon  leases,  for  lives,  added,  "  which  are  Bkllbingkr 
always  to  be  leased  in  manner  before  directed."  Blaoravb. 

The  testator  died  shortly  after  the  date  of  his  will. 

By  an  indenture  dated  the  1st  of  October,  1802,  and  made 
l)eiween  John  Blagrave  and  Sir  J.  Simeon,  the  trustees,  of  the  first 
part,  Lucy  Deane  of  the  second  part,  and  Thomas  Cowslade  of  the 
third  part,  a  messuage  and  premises,  which  were  alleged  by  the  bill 
to  have  been  let  upon  a  lease  for  lives,  at  the  respective  dates  of  the 
will  and  the  testator's  death,  were,  in  consideration  of  a  surrender 
made  to  the  trustees  of  a  lease,  dated  the  25th  of  April,  1800,  *and  [  •es  ] 
of  380/.  paid  to  the  trustees  by  Cowslade,  demised  by  them  to 
Cowslade,  his  executors,  &c.,  for  ninety-nine  years,  if  three  persons 
therein  named,  or  either  of  them,  should  so  long  live.  The  inden- 
ture contained  a  covenant  by  Thomas  Cowslade,  if  either  of  th6 
three  lives  should  die  within  the  term,  to  pay,  within  twelve  months, 
to  the  trustees,  8/.,  as  a  fine  for  renewal,  and  to  tender  to  the 
irusiees  for  their  execution  a  lease  for  ninety-nine  years,  if  the  two 
survivors  and  one  other  person,  to  be  nominated  by  him,  or  any  or 
either  of  them,  should  so  long  live,  and  the  trustees  were  to  execute 
the  renewed  lease  upon  the  tender  and  payment,  &c.,  being  made 
to  them. 

The  plaintifi's,  Henry  Bellringer  and  Alice  his  wife,  having 
become  entitled  to  the  lease  of  1802,  they,  upon  the  death  of  one 
of  the  lives  in  1834,  proposed  the  life  of  George  Gardener,  aged 
seventeen,  in  substitution  for  the  life  of  the  deceased  nominee. 
And  they  instituted  the  present  suit  against  the  trustees,  for  the 
purpose  of  compelling  the  execution  of  a  new  lease  of  the  premises 
for  the  life  of  George  Gardener,  or  for  ninety-nine  years,  deter- 
minable on  his  decease. 

The  question  was,  whether  the  trustees  had  authority,  under  the 
will  of  the  testator,  to  enter  into  the  covenant  contained  in  the  deed 
of  the  1st  of  October,  1802. 

Mr.  littssell  and  Mr.  liandell,  for  the  plaintififs,  contended,  that 
the  defendants,  the  trustees,  could  not  be  heard  to  say  that  the  lease 
of  1802  was  invalid.  The  plaintiffs  did  not  ask  for  a  perpetual 
renewal  of  the  lease,  but  only  execution  of  the  covenant  contained 
in  the  lease  of  1802.  It  must  be  assumed  that  the  lease  of  1802 
contained  the  same  covenants  as  the  previous  lease  of  1800,  which 
was  recited  in  it,  and  which  was  lost.  That  lease  had  been  granted 
hy  the  testator's  fathe»,  who  was  tenant  for  life  of  the  property. 
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hellrinoer   and  acquiesced  in  by  his  son.     The  tenant  for  life  *was  equally 
Blaoratb.    interested  with  the  present  defendants  in  getting  rid  of  the  renewable 
[  '66  ]       leases. 

(The  Vice-Chancellor  :  The  lease  of  1802  was  in  effect  for  four 
lives,  over  the  selection  of  one  of  which  the  lessor  was  to  have  no 
controul.) 

Mr.  Wigram,  Mr.  Bacon,  Mr.  Craig,  and  Afr.  Berrey,  appeared 
for  the  defendants. 

The  Vice-Chancbllor  : 

It  is  not  necessary  to  refer  to  Mortlock  v.  BuUer  (i)  and  Ord  v. 
Noel  (2)  for  the  purpose  of  being  satisfied  that  this  Court  does  not 
generally  interfere  to  enable  or  assist  parties  to  commit  a  breach  of 
trust ;  and  in  the  present  case,  if  the  covenant  for  the  renewal  in 
question  is  a  breach  of  trust,  this  Court  cannot,  I  apprehend,  inter- 
fere for  the  purpose  of  its  performance.  Now,  I  think,  that  it 
plainly  was  a  breach  of  trust,  unless,  by  means  of  some  covenant  or 
engagement  into  which  the  testator  had  entered  in  his  lifetime,  the 
trustees  were  bound  to  give  the  covenant  for  renewal  in  ques- 
tion, or  some  such  covenant.  It  is  also  plain,  in  my  judgment, 
upon  the  materials  which  have  been  brought  before  me,  that  it  is 
neither  admitted  nor  proved  that  the  testator  had  entered  into  any 
covenant  or  engagement  by  which  the  lessors  of  1802  were  bonnd 
to  give  the  covenant  in  question.  I  am  apprehensive,  therefore, 
that  if  the  only  information  to  be  obtained  upon  the  subject  is  the 
information  now  before  the  Court,  the  bill  must  be  dismissed.  But 
it  may  be  a  question,  whether,  if  the  plaintiffs  conceive  that  they 
have  a  reasonable  prospect  of  proving  that  the  testator  entered 
into  a  covenant  or  engagement,  by  means  of  which  the  lessors  of 
1802  were  bound  to  give  this  covenant,  they  should  have  an 
opportunity  of  trying  what  they  can  do. 

[  67  ]  The  plaintiffs'  counsel  then  asked  an  enquiry. 

Enquire  under  what  (if  any)  lease  or  leases,  and  subject  to  what 
(if  any)  covenant  or  covenants,  the  hereditaments  in  question  were 
held  at  the  time  of  the  testator's  death  ;  and  whether,  under  or  by 
means  of  any,  and  what  covenant  or  engagement,  by  which  the 
testator  or  his  estate  was  bound  in  his  lifetime,  it  was  the  duty  of 
John  Blagrave  and  Sir  John  Simeon,  or  incumbent  upon  them,  to 
(I)  7  R.  R.  417  (10  Ves.  292).  (2)  21  R.  R.  328  (5  Madd.  438). 
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filter  into  the  covenant  for  renewal  contained  in  the  lease  of  1802,   hfxlringsr 
or  a  covenant  of  such  a  nature  or  kind.  Hlaorave. 

The  plaintiffs'  coansel  afterwards  elected  to  have  their   bill 
dismissed. 


SANFORD   V.   SANFORD.  i847. 

(1  De  G.  &  Sm.  67-74.)  '^'^,\,]l[ 

A  testatrix,  by  will,  bequeathed  3,000/.  in  trust  for  C.  for  life,  for 
her  separate  use,  and,  after  her  death,  for  her  children  ;  and  in  case  there  qi^uq^  y  .q 
should  be  no  such  children,  in  trust  for  P.     By  a  codicil,  stating  that  C.  r  g?  i 

had  been  largely  provided  for  from  other  sources,  the  testatrix  deducted  '- 

the  Bom  of  2,900/.  from  the  legacy  of  3,000/.,  and  revoked  so  much  of  the 
legacy  accordingly,  leaving  C.  100/.  only  as  a  remembrance  of  her  affection : 
Held,  that  the  legacy  of  3,000/.  was  revoked  in  toio^  and  that  in  lieu  of  it 
the  legacy  of  100/.  was  given  for  the  absolute  benefit  of  C. ;  and  that  P. 
took  no  interest  either  in  the  100/.  or  any  part  of  the  3,000/. 

Effect  of  conflicting  dispositions,  in  a  will,  and  in  a  codicil,  of  the  same 
residuary  personal  estate. 

LucT  Jektll,  widow,  by  her  will,  dated  the  31st  of  December, 
1831,  bequeathed  to  certain  persons  whom  she  named  as  trustees, 
the  sum  of  3,0002.  sterling,  upon  trust  to  invest  the  same,  and  to 
pay  unto  her  niece,  Caroline  Sanford,  the  interest  during  her  life 
for  her  separate  use,  and,  after  her  decease,  upon  trust  to  pay, 
assign,  and  transfer  the  said  sum  of  3,000/.,  or  the  stocks,  funds, 
and  securities  whereon  the  same  might  be  invested,  unto  the  child 
or  children  of  her  said  niece  living  at  her,  the  testatrix's,  decease, 
or  thereafter  to  be  born,  absolutely ;  and  in  case  there  should  be  no 
such  child  or  children,  then  upon  trust,  after  the  decease  of  her 
said  niece,  if  she  should  survive  the  testatrix,  or  otherwise  after 
her,  the  testatrix's,  own  decease,  to  pay,  assign,  and  transfer  the 
said  sum  of  3,0002.  stocks,  funds,  and  securities,  unto  Henry 
Sanford  and  Wilhelmina  *Putt,  and  his  and  her  several  and  [  •as  ] 
respective  executors,  administrators,  and  assigns,  in  equal  shares, 
as  tenants  in  common  ;  but,  in  the  event  of  both  or  either  of  them 
the  said  Henry  Sanford  and  Wilhelmina  Putt  dying  before  the 
testatrix,  then  upon  trust  to  pay,  assign,  and  transfer  the  whole  of 
the  said  3,000/.  stocks,  funds,  and  securities  unto  the  longest  liver 
of  them  the  said  Henry  Sanford  and  Wilhelmina  Putt,  whether  he 
or  she  should  die  in  the  testatrix's  lifetime  or  not,  and  to  his  or  her 
executors,  administrators,  and  assigns,  for  his,  her,  or  their  own 
absolate  use  and  benefit.  And  the  testatrix  bequeathed  the  sum  of 
^,000/.  sterling  unto  and  amongst  all  and  every  the  daughter  or 
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Sanfobo  daughters  of  her  late  niece  Frances  Tilson,  who  should  be  living  at 
banford.  ^^3  ^^^^  of  the  testatrix's  decease,  or  who  should  have  previously 
died,  leaving  any  child  or  children  living  at  the  testatrix's  decease, 
in  equal  shares,  as  tenants  in  common,  the  child  or  children  of  a 
deceased  daughter  or  daughters  to  take  the  share  intended  for  his, 
her,  or  their  deceased  parent  or  parents,  to  and  for  her  and  their 
own  use  and  benefit,  severally  and  respectively.  (There  was  a 
similar  bequest  of  4,000!.  sterling  in  favour  of  the  testatrix's  nieces^ 
Lucy  Sanford,  Juliana  Sanford,  Elizabeth  Sanford,  and  Mary 
Sanford.)  The  residue  of  her  personal  estate  not  otherwise  dis- 
posed of  by  her  will,  or  which  she  might  not  otherwise  dispose  of 
by  any  codicil  or  codicils,  and  subject  to  the  payment  of  her  debts, 
and  to  such  legacies  or  annuities  as  she  might  give  by  her  will,  or 
by  any  codicil  or  codicils  thereto,  the  testatrix  bequeathed  as 
follows:  One  equal  third-part  or  share  unto  her  said  niece 
Caroline  Sanford,  for  her  own  absolute  use  and  benefit;  but,  if 
she  should  die  before  the  testatrix,  then  she  bequeathed  the  same 
unto  and  equally  between  the  said  Henry  Sanford  and  Wilhelmina 
Putt,  if  they  should  both  survive  the  testatrix,  their  respective 
executors,  administrators,  and  assigns,  as  tenants  in  common ;  but^ 
if  only  one  of  them  should  survive  her,  then  the  whole  to  such 
[  *69  ]  survivor,  or  his  or  her  executors,  administrators,  or  *assigns :  as 
to  one  other  equal  third-part  or  share  of  her  said  residuary  estate 
nnd  effects,  the  testatrix  bequeathed  the  same  unto,  between,  and 
amongst  her  said  nieces  Lucy  Sanford,  Juliana  Sanford,  Elizabeth 
Sanford,  and  Mary  Sanford,  or  such  of  them  as  should  be  living  at 
the  time  of  her  decease,  equally  to  be  divided  between  them,  share 
and  share  alike,  as  tenants  in  common,  and  their  several  and 
respective  executors,  administrators,  and  assigns,  to  and  for  her 
and  their  own  absolute  use  and  benefit,  in  addition  to  the  aforesaid 
legacy  of  4,000Z.  in  a  former  part  of  the  will  bequeathed  to  them ; 
and,  if  there  should  be  only  one  such  daughter,  then  to  such  only 
daughter ;  and  if  each  or  any  of  her  said  last-named  four  nieces 
should  marry  and  die  in  her  lifetime,  leaving  any  child  or  children 
living  at  the  testatrix's  decease,  then  she  directed  that  such  child 
or  children  should  take  the  share  so  intended  for  his,  her,  or  their 
parent  or  parents.  And  as  to  the  remaining  third-part  or  share  of 
the  said  residue,  the  testatrix  bequeathed  the  same  unto,  between, 
and  amongst  all  and  every  the  said  daughters  of  her  said  late  niece 
Frances  Tilson  living  at  the  time  of  the  testatrix's  decease,  and 
their  child  or  children  respectively,  and  in  addition  to  the  aforesaid 
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legacy  of  4,000Z.,  in  like  manner  as  she  had  bequeathed  the  said      sanford 
last-mentioned    equal   third-part    or  share  unto,    between,    and     sakfokd. 
amongst  her  said  four  last-named  nieces,  and  the  child  or  children 
of  them  respectively,  as  last  aforesaid. 

After  the  date  of  the  will,  and  before  the  date  of  the  codicil  after 
mentioned,  Henry  Sanford  and  Wilbelmina  Putt  died ;  the  latter 
being  the  survivor. 

The  four  daughters  of  Frances  Tilson  referred  to  in  the  will, 
were,  Mary  Juliana  (Mrs.  Morgan),  Emily,  Margaret  Augusta  (Mrs. 
Moseley),  and  Charlotte  Sophia  (Mrs.  Austin). 

Before  the  date  of  the  codicil,  Emily  Tilson  died,  unmarried  ;  Mrs. 
Moseley  died,  leaving  two  children ;  and  Elizabeth  Sanford  died, 
unmarried. 

In  a  codicil,   dated  the  8rd  of  December,   1842,  the  testatrix    '    [  70  ] 
expressed  herself  as  follows :     "  And  whereas  my  dear  niece  Caro- 
line Sanford  has  been  so  largely   provided  for,  and  has  received 
so  great  an   addition   to  her  income,  under  and  by  virtue  of  the 
will  of  her   late   brother,   Henry  Sanford,   I  hereby   deduct   the 
sum  of  2,9002.  (which  she  will  never  want)  from  the  said  legacy  or 
sum  of  8,0002.  bequeathed  to  her  by  my  said  will ;  and  I  do  hereby 
revoke  so  much  of  the  said  legacy  accordingly,  leaving  her  the  sum 
of  1002.  only,  as  a  remembrance  of  my  affection  and  regard  for  her, 
^hich  has  suffered  no  abatement  or  diminution.    And  whereas  I 
have,  by  my  said  will,  bearing  date  the  31st  day  of  December,  1881, 
given  and  bequeathed  the  sum  of  4,0002.,  in  equal  shares  and  pro- 
portions, to  the  four  daughters  of  my  late  niece,  Frances  Tilson, 
and  Emily  Tilson,  one  of  the  four  daughters,  having  died  before 
me;  now,  I  do  hereby  give  and  bequeath  the  sum  of  1,000/.,  being 
the  share  of  the  4,0002.,  which  would  have  been  paid  to  the  said 
Emily  Tilson  had  she  survived  me,  together  with  that  portion  of 
the  residue  of  my  personal  effects,  to  which  the  said  Emily  Tilson 
^oold  have  been  entitled  under  my  said  will,  unto  Mary  Juliana 
Morgan,  the  eldest  daughter  of  my  said  late  niece  Frances  Tilson, 
and  to  her  children,   in   addition   to    the   share  which    I  have 
bequeathed  to  her  and  her  children  by  my  said  will.     And  whereas 
Margaret  Moseley,  another  of  the  children  of  my  said  niece  Frances 
Tilson,  having  died  in  my  lifetime,  I  hereby  give  and  bequeath  the 
legacy  given  to  her  by  my  said  will,  or  any  codicil  thereto,  together 
with  that  portion  of  the  residue  of  my  said   personal  estate  and 
effects  which  she  the  said  Margaret  Moseley  would  have  been 
entitled  to   under  my   said   will,  to  her  children,  to  be  divided 
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Sahipord  between  them,  in  equal  shares  and  proportions.  And  all  the 
Sahford.  residue  and  remainder  of  my  estate  and  effects,  of  whatsoever 
nature  or  kind  the  same  may  be,  after  the  payment  of  my  jnst 
debts,  legacies,  funeral  expenses,  and  the  costs  of  proving  this  my 
[  *7i  ]  will,  I  desire  may  be  *divided  into  four  equal  parts  or  shares ;  and 
I  give  and  bequeath  one  part  or  share  to  each  of  my  said  nieces, 
Juliana,  Lucy,  and  Mary  Sanford ;  and  the  remaining  fourth  part 
or  share  I  desire  may  be  divided  between  Mary  Juliana  Morgan 
and  Charlotte  Austin ;  and,  in  all  other  respects  not  hereby  altered 
or  revoked,  I  confirm  my  said  will." 

The  testatrix  died  on  the  26th  of  July,  1844. 

Caroline  Sanford  was  living  and  unmarried  at  the  hearing  of 
the  cause. 

The  principal  questions  were,  whether  the  revocation  of  the 
legacy  of  8,000^  was  total,  or  only  extended  to  the  life-interest 
of  Caroline  Sanford ;  and  in  what  manner  upon  the  true  con- 
struction of  the  will  and  codicil,  taken  together,  the  residue  was 
divisible. 

It  was  admitted  at  the  Bar,  that  the  testatrix  had  no  real  estate. 

Mj\  Rmsell  and  Mi\  Elmsley,  for  the  plaintiffs. 

Mr,  Calvert,  for  the  defendant  Caroline  Sanford. 

Sir  F,  Simpkinson,  Mr,  Swanston,  Mr,  Wigram,  Mr,  Uoydt 
Mr,  Goodeve,  Mr,  Sandys,  Mr,  Hitchcock,  Mr,  Leivis,  and  Mr. 
Ivory,  for  the  other  defendants. 

\_Doe  d.  Winter  v.  Perratt  (i),  Duffield  v.  Dvffield  (2),  Twining  v. 
Powell  (3),  and  other  cases  were  cited.] 

Feh,s,       The  Vicb-Chancellor  : 

The  points  arising  in  this  case  on  the  testatrix's  codicil  of  1842, 
are  not  without  diflSculty.  I  have  considered  them  as  well  as  I 
can,  and  formed  an  opinion  upon  them.  I  think  that  she  must 
t  *72  J  be  taken  to  have  *meant,  absolutely,  a  total  revocation  of  the 
legacy  of  3,000i.,  in  which  a  life-interest  had,  by  the  will,  been 
given  to  Miss  Caroline  Sanford,  and  in  lieu  of  it  to  have  sub- 
stituted a  legacy  of  lOOZ.,  for  that  lady's  absolute  benefit.  My 
impression  therefore  is,  that  the  personal  representative  of  Mrs. 

(1)  57  R.  R.  60  (9  CI.  &  Fin.  606).  (3)  70  R.  R.  210  (2  Coll.  262). 

(2)  32  R.  R.  70  0  Bligh,  N.  S.  261). 
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FqU  baa  not  any  contingent  or  other  interest  in  the  lOOZ.,  or  in      Sankokd 
any  part  of  the  3,000Z.  Sanpord. 

The  questions  concerning  the  residue  have  seemed  to  me  the 
most  embaxrassing,  and  especially  those  depending,  or  argued 
to  depend,  on  the  meaning  and  effect  of  the  word  "  only/*  used 
with  reference  to  Miss  Caroline  Sanford*s  100{. — on  the  effect  of 
the  proposition,  if  true,  that  assuming  the  testatrix  to  have  had 
real  estate  at  her  death,  that  real  estate  would  not  have  been 
affected  by  her  testamentary  dispositions,  had  she  not  made  the 
codicil  of  1842,  and  had  she  instead  of  it  merely  republished  her 
will  in  that  year — and  on  the  effect,  or  absence  of  effect,  upon  the 
original  share  of  the  residue  intended  by  the  will  for  Mrs.  Morgan, 
of  the  passage  beginning  with  the  words  ''  in  addition  to  the  share." 

I  have,  but  not  without  hesitation,  arrived  at  the  conclusion, 
that  it  will  be  an  interpretation  of  the  codicil,  not  less  likely  than 
any  other  to  be  in  conformity  with  the  views  and  intention  of  the 
testatrix,  to  say,  that  the  clause  at  the  end  of  it  beginning,  *'  And 
all  the  residue  and  remainder  of  my  estate,"  and  terminating  with 
the  words,  "  Charlotte  Austin,  and  in  all  other  respects  not  hereby 
altered  or  revoked,  I  confirm  my  said  will,"  does  not  affect  or 
relate  to  the  shares  of  the  residue,  to  which,  in  the  absence  of 
that  clause,  Mrs.  Morgan,  Mrs.  Moseley,  and  Emily  or  Amelia 
TilsoD,  respectively,  would,  under  the  will,  have  been  entitled,  if 
they  had  all  survived  the  testatrix ;  or  either  of  those  three  shares : 
that  one  of  those  three  shares  belongs,  by  virtue  of  the  will  or 
codicil,  or  both,  to  Mrs.  Moseley's  children ;  that  by  virtue  of  the 
will  and  codicil  the  other  two  belong  to  Mrs.  Morgan ;  and  that 
the  residue  in  all  other  respects  (that  is,  the  whole  residue  except 
those  three  shares)  belongs  *as  to  three-fourths  to  Juliana,  Lucy,  [  •ts  ] 
and  Mary  Sanford,  and  as  to  the  remaining  fourth,  to  Mrs.  Morgan 
and  Mrs.  Austin.  And  as  this  also  is  the  construction  of  the  codicil, 
which  is,  in  my  judgment,  more  in  conformity  than  any  other  with 
general  principles  and  general  rules  of  testamentary  interpretation, 
I  think  it  right  to  adopt  it,  and  to  direct  distribution  of  the  residue 
accordingly. 

I  ought  not,  I  think,  to  treat  the  final  residuary  clause  in  the 
codicil,  as  unmeaning  or  inoperative,  or  as  meant  only  to  extend 
to  such  real  estate,  if  any,  as  the  testatrix  had  or  might  have,  and 
the  share  of  the  residue  originally  intended  for  Miss  Caroline 
Sanford,  or  to  one  of  those  two  subjects.  While,  on  the  other 
liand,  the  intention  to  give  to  Mrs.  Morgan,  and  to  give  or  preserve 
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sanfobd  to  the  children  of  Mrs.  Moseley,  respectively,  the  shares  of  residue 
Saxfokd.  originally  intended  for  Emily  Tilson  and  Mrs.  Moseley  appears,  I 
think,  so  strongly  and  plainly  upon  the  codicil,  that  it  is,  as  I  con- 
ceive, the  duty  of  the  Court,  if  reasonably  and  fairly  possible,  to 
reconcile  that  expression  of  intention  with  the  final  residuary  gift. 
In  my  opinion,  as  I  have  said,  it  is  reasonably  and  fairly  possible ; 
and  though  an  intention  of  a  similar  kind  in  Mrs.  Morgan's  favour, 
as  to  her  original  share  of  the  residue,  is  perhaps  not  expressed 
with  equal  clearness  or  distinctness,  I  do  not  feel  myself  warranted 
in  not  extending  the  benefit  of  such  a  construction  to  her,  though 
I  have  not  omitted  to  notice  the  use  of  the  word  ''  portion  "  as  dis- 
tinguished from  the  word  "  share,*'  upon  which  an  argument  was 
very  fairly  urged  at  the  Bar. 

But  I  repeat  that  I  am  not  confident  (and  especially  as  to  Mrs. 
Morgan's  original  share  of  the  residue)  that  the  views  which  I  take 
of  this  singular  instrument — singular  I  mean  when  read  with  the 
will  to  which  it  refers — are  correct. 

I  should  have  delayed  my  judgment  longer  had  I  not  become 
convinced  of  the  impossibility  of  doing  better  with  the  case,  as  far 
as  I  am  concerned  ;  though  I  am  satisfied  that  there  may  be  dissent 
X  '74  ]  from  my  interpretation  without  litigiousness  *or  unreasonableness. 
I  ought  perhaps  to  add,  that  I  understood  the  testatrix  to  have 
been  admitted  at  the  Bar  not  to  have  had,  when  or  after  she  made 
the  codicil  of  1842,  any  real  estate,  and  (though  this  is  probably 
superfluous)  that,  by  Mrs.  Moseley's  and  Mrs.  Morgan's  original 
shares  of  the  residue,  I  have  meant  those  which  would  have  been 
their  shares  of  the  residue  under  the  will  singly,  had  Emily  Tilson 
and  Mrs.  Moseley  both  survived  the  testatrix. 

It  may  be  convenient  to  state  the  mode  in  which,  under  the  will 
alone,  the  residue  would  have  been,  and  the  mode  in  which,  if  I 
am  right  in  my  interpretation  of  the  codicil,  the  residue  must  be, 
apportioned ;  at  least  as  it  seems  to  me. 

Let  it  be  considered  as  divisible  into  288  shares.  These  under 
the  will  alone  would,  I  conceive,  have  been  apportionable  thus — 
Miss  Caroline  Sanford  would  have  taken  ninety-six.  Miss  Lucy, 
Miss  Juliana,  and  Miss  Mary  Sanford,  would,  bet\yeen  them,  have 
taken  ninety-six,  Mrs.  Morgan  thirty-two,  Mrs.  Austin  thirty-two, 
and  the  children  of  Mrs.  Moseley  thirty-two. 

But  the  codicil,  as  I  understand  the  case,  thus  varies  the  matter 
— Miss  Caroline  Sanford  is  excluded,  and  the  288  shares  are  appor- 
tionable as  follows :  To  Miss  Lucy,  Miss  Juliana,  and  Miss  Mary 
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Sanford,  one  hundred  and  sixty-two  between  them    (instead  of      Sanford 
ninety-six) ;  to  Mrs.  Morgan  seventy-five  (instead  of  thirty-two) ;     sakford. 
to  Mrs.  Austin  twenty-se^^en  (instead  of  thirty-two) ;  and  to  the 
children  of  Mrs.  Moseley  twenty-four  (instead  of  thirty-two). 

I  am,  however,  so  bad  an  arithmetician,  that  I  do  not  rely  on 
these  calculations.  If  they  depart  from  the  principle  that  I  have 
stated,  they  must  go  for  nothing. 


OKILL  V.  WHITTAKER.  i847. 

(1  De  G.  &  Sm.  83—89.)  Feh.U^  13. 

[Affirmed  on  appeal,  as  reported  in  2  Ph.  838.]  ^^'^5"^^, 

. [83] 


STIKEMAN  V.  DAWSON  (1).  imt. 

<1  De  O.  &  Sm.  90—117  ;  S.  C.  16  L.  J.  Ch.  205  ;  11  Jur.  214  ;  4  Rail.  Cas.  585.)       ]illirefb. 

A  man  cannot  be  charged  in  equity,  after  his  majority,  on  a  purcbase  or       -^ 
sale,  or  contract,  made  during  bis  minority,  on  tbe  mere  ground,  tbat,    hrxjce  V.-C. 
without  any  false  assertion  by  tbe  infant,  tbe  otber  party  believed  be  was  r  ^^  -. 

not  a  minor,  and  dealt  witb  bim  on  tbe  supposition  tbat  only  adults  could 
enter  into  such  transactions.  Tbe  Court,  tberefore,  refused  to  entertain  a 
bill  for  an  injimction  to  restrain  an  action  brougbt  to  recover  certain  railway 
sbares  which  bad  been  sold  and  assigned,  by  deed,  to  tbe  plaintiff  in  equity  by 
the  plaintiff  at  law,  during  tbe  infancy  of  tbe  plaintiff  at  law,  there  being  no 
evidence  against  tbe  plaintiff  at  law  of  misrepresentation  as  to  bis  infancy. 

Early  in  June,  1842,  Messrs.  Middleton  and  Barber,  share  and 
stock-brokers  at  Liverpool,  directed  their  London  agents,  Messrs. 
Kwart  and  Bell,  to  sell  for  them  forty-five  quarter  shares  of  the 
Manchester  and  Leeds  Kailway  Company.  Accordingly,  on  the 
Tib  June,  Messrs.  Ewart  and  Bell  sold  the  shares  to  the  plaintiffs, 
Messrs.  Stikeman  and  Barry,  as  the  brokers  of  the  Reverend 
J.  Hoole,  for  247i.  10a.,  and  the  plaintiffs,  upon  payment  of  the 
purchase-money,  received  from  Messrs.  Ewart  and  Bell,  the  cer- 
tificates of  the  shares,  together  witli  a  transfer  of  them  to  Mr. 
Hoole,  by  John  Kiddell  Dawson,  in  whose  name  the  shares  were 
registered  in  the  books  of  the  Railway  Company. 

Tbe  transfer  was  by  deed,  bearing  date  the  14th  June,  1842, 
under  the  hand  and  seal  of  John  Kiddell  Dawson,  and  witnessed  by 
John  Middleton,  of  the  firm  of  Middleton  and  Barber. 

Ewart  and  Bell,  by  letter  of  the  15th  June,  apprized  Middleton 

and  Bell  of  the  completion  of  the  sale.     Sometime  afterwards,  the 

;i)  Merry  v.  Kickalh,  L.  E.  7  Cb.  747,  affirmed  L.  R.  7  II.  L.  530,  45  L.  J. 
•'h.OTo,  32L.  T.  623. 
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Stikeman     plaintiffs  sent  the  shares  and  transfer  to  Mr.  Witheringham,  their 

Dawbox.      agent  at  Manchester,  who  delivered  them  to  the  secretary  of  the 

Company  for  the  purpose  of  their  being  registered. 

On  the  12th  September  the  secretary  of  the  Company,  by  letter 

of  that  date,  informed  Mr.  Hoole  that  he  had  received  a  notice  from 

Mr.  John  Dawson,  the  father  of  John  Eiddell  Dawson,  which  was 

as  follows  : 

"Liverpool,  3,  Harrington  Street, 

"  20th  June,  1842. 
"  To  the  Company  of  Proprietors  of  the  Manchester  and  Leeds. 
Railway  Company,  and  to  the  Directors,  Treasurer,  Secretary,  and 
other  officers  of  the  said  Company. 
[  *^i  ]  "  I  hereby  give  you  notice,  and  require  you,  not  to  *register  or 

allow  the  completion  of  any  transfer  of  shares  in  the  above  Com- 
pany, which  may  have  been  executed  or  made  by  my  son,  John 
Eiddell  Dawson,  who  is  a  minor,  under  the  age  of  twenty-one 

years. 

"  Your  obedient  servant, 

"  John  Dawson." 

In  consequence  of  the  difficulty  in  completing  the  purchase,  the 
plaintiffs  (as  alleged  by  the  bill)  repaid  to  Mr.  Hoole  the  amount  of 
his  purchase-money,  and  he  discharged  them  from  all  responsibility^ 
and  assigned  to  them  all  his  right  and  interest  in  the  shares. 

In  September,  1842,  John  Kiddell  Dawson  attained  his  majority; 
and  in  November,  1845,  he  brought  an  action  against  the  plaintiffs 
to  recover  back  the  certificates. 

The  bill,  filed  against  the  Dawsons  and  Middleton  and  Barber, 
prayed  that  it  might  be  referred  to  the  Master  to  inquire  whether 
John  Eiddell  Dawson  was  an  infant  when  he  executed  the  transfer, 
dated  the  14th  June,  1842 ;  and  if  he  should  be  found  to  have  been 
then  an  infant,  then  that  the  execution  of  such  transfer  to  Mr. 
Hoole  might  be  declared  to  have  been  a  fraud  practised  upon  him, 
and  upon  the  plaintiffs,  as  his  brokers,  and  that  John  Eiddell 
Dawson,  by  his  long  acquiescence,  might  be  declared  to  have 
acknowledged  the  validity  of,  and  to  have  confirmed  the  transfer, 
and  to  be  bound  thereby ;  and  that  he  and  all  other  persons  claim- 
ing under  and  through  him  might  be  decreed  to  execute  to  the 
plaintiffs,  as  purchasers  from  Hoole,  a  valid  transfer  of  the  forty- 
five  shares,  &c.,  or,  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  such  assignment  and  transfer,  then 
that  it  might  be  declared  that  Middleton  and  Barber  had  been 
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guilty  of  a  fraud  upon  the  plaintiffs,  and  might  be  decreed  to  place    Stikbmav 
them,  as  purchasers  from  Mr.  Hoole,  in  the  same  position  with     dawson. 
respect  to  the  said  shares, .as  they  would  have  been  in  if  the 
transfer  to  Mr.  Hoole  had  been  valid  and  binding  on  John  ^Kiddell       [  ^^^  ] 
Dawson ;  the  plaintiffs  offering  to  repay  all  monies  paid  for  calls  since 
the  14th  June,  1842 ;  and  for  an  injunction   against  the  action, 
and  against  any  sale  or  dealing  with  the  shares,  &c. 

The  bill  charged  that  *  *  for  a  considerable  time  prior  to  the 
date  of  the  execution  of  the  transfer,  the  defendant  John  Kiddell 
Dawson  had  had  considerable  dealings,  and  had  been  engaged  in  large 
speculations  in  railway  shares,  especially  in  the  South  Eastern  and 
Dover  Railway.  That,  in  all  such  dealings  and  speculations,  he 
held  himself  out  to  the  world  as  being  of  full  age,  and  that,  from 
his  personal  appearance  and  general  conduet  in  matters  of  business, 
he  was  generally  considered  by  mercantile  persons,  at  Liverpool 
and  elsewhere,  to  be  of  full  age,  and  to  be  capable  of  dealing  and 
speculating  in  railway  shares,  and  of  attending  to  business  on  his 
own  account  That,  the  defendants  Messrs.  Middleton  and  Barber, 
as  brokers  and  partners,  had,  for  some  time  previous  to  the  14th  of 
June,  1842,  acted  as  the  agents  to  the  said  defendant  John  Eiddell 
Dawson ;  and  that,  in  all  business  transactions  conducted  by  them 
on  account  of  the  said  defendant  John  Eiddell  Dawson,  they  con- 
sidered him  to  be,  and  held  him  out  to  the  world  as  being,  of  full 
age,  and  capable  of  contracting  for  the  purchase  or  sale  of  shares  of 
different  descriptions. 

The  bill  further  charged  that  some  time  in  the  month  of  January, 
1844,  the  plaintiff,  Henry  Frederick  Stikeman,  *had  an  interview  [  •dS  ] 
with  the  defendant,  John  Kiddell  Dawson,  at  which  the  last-named 
defendant  stated,  that  the  original  purchase-money  for  the  said  forty- 
five  quarter-shares  was  the  money  of  his  father,  the  defendant,  John 
Dawson,  of  Liverpool,  wine  merchant ;  that  the  defendant,  John 
Dawson,  had  caused  the  said  shares  to  be  registered  in  the  name  of  his 
son,  the  defendant,  John  Kiddell  Dawson,  in  order  to  divest  him  of 
any  liability  which  might  attach  to  the  purchaser  or  holder  of  such 
shares;  and  that  the  defendant,  John  Kiddell  Dawson,  for  some 
time  previous  to  the  execution  of  the  said  transfer,  had  taken  a 
leading  part  in  the  management  of  the  business  of  the  defendant, 
John  Dawson,  and  had  entered  into  contracts  on  his  behalf,  and 
had  in  all  resjxects  been  treated  by  his  said  father,  as  far  as  regards 
ail  matters  of  business,  as  if  he  was  of  full  age.  Then  followed 
charges  that  the  defendant,  John  Dawson,  had  since  paid  out  of  his 
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stikkmak  own  proper  monies,  in  the  name  of  his  son,  John  Eiddell  Dawson, 
DAWBoy.  &11  ^he  calls  which  had  been  made  in  respect  of  certain  new 
sixteenth-shares,  which  had  since  been  created  by  the  Manchester 
and  Leeds  Railway  Company,  eleven  of  which  the  Company  had 
allotted  to  the  defendant,  John  Kiddell  Dawson,  in  consequence  of 
the  said  forty-five  quarter-shares  being  still  registered  in  his  name: 
that  the  defendant,  John  Dawson,  claims  to  have  some  interest  in, 
or  lien  upon,  or  right  of  ownership,  in  the  said  forty-five  quarter- 
shares  and  the  eleven  sixteenth-shares;  and  that  the  defendant, 
John  Dawson,  has  been  and  is  now  combining  with  the  said  defen- 
dant, John  Eiddell  Dawson,  and  is  seeking  to  deprive  the  plaintiffs 
of  the  forty- five  quarter-shares,  and  all  the  advantages  of  value 
which  has  accrued  thereon  by  means  of  dividends  paid  thereon, 
and  new  shares  allotted  in  respect  thereof. 

The  defendants,  the  Dawsons,  by  their  answer,  stated  that 
previous  to  and  in  the  month  of  July,  1841,  the  defendant,  John 
[  *^^  ]  Dawson,  carried  on  business  as  a  wine  merchant,  *and  had  ever 
since  continued  to  carry  on  such  business  at  Liverpool ;  and  that 
in  the  month  of  July,  1841,  John  Kiddell  Dawson,  being  under  the 
age  of  twenty-one  years,  acted  aS  cash-keeper  in  such  business. 
And  the  defendant,  John  Eiddell  Dawson,  stated  that  in  or  about 
the  said  month  of  July,  1841,  he  the  defendant  became  acquaiuted 
with  one  Henry  Surridge,  then  a  dealer  in  bullion  and  a  discounter 
of  country  bank  notes  in  Liverpool ;  that  Surridge  made  frequent 
applications  to  the  defendant,  John  Eiddell  Dawson,  to  advance 
and  lend  him  divers  small  sums  of  money,  varying  in  amount  from 
5Z.  to  80Z.,  for  which  he  offered  and  agreed  to  pay  a  high  rate  of 
interest;  that  Surridge  at  first  offered  security  for  such  loans, 
though  he  afterwards  borrowed  money  of  the  defendant  without 
giving  security.  That  the  defendant,  John  Eiddell  Dawson,  was, 
under  the  circumstances  aforesaid,  induced  to  advance  various 
sums  to  Surridge  out  of  the  office  cash  belonging  to  the  defendant, 
John  Dawson,  which  was  in  the  custody  or  control  of  the  defendant, 
John  Eiddell  Dawson,  as  such  cash-keeper  as  aforesaid.  That 
some  of  such  advances  were  duly  repaid  by  the  said  Henry  Surridge, 
and  the  amount  thereof  duly  accounted  for  and  returned  by  the 
defendant,  John  Eiddell  Dawson,  to  the  office  cash  of  the  defendant, 
John  Dawson ;  but  that  Surridge  afterwards  became  irregular  in 
his  repayments,  and  the  defendant,  John  Eiddell  Dawson,  was 
unable  to  obtain  repayment  thereof,  though  he  frequently  pressed 
Surridge  to  repay  the  same.     That  in  the  month  of  March,  1842, 
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Sarridge  was  indebted  to  the  defendant,  John  Eiddell  Dawson,  in     Stikbman 

the  sum  of  200^.,  or  thereaboats,  in  respect  of  such  loans  as  afore-      dawsok. 

said;  and  the  defendant,  John  Eiddell  Dawson,  was  deficient  in 

his  cash  account  with  his  father,  John  Dawson,  in  the  like  amount. 

That,  after  the  commencement  of  his  acquaintance  with  Surridge, 

the  defendant,   John  Eiddell    Dawson,   was    very  frequently  at 

Sorridge's  office,  in  Liverpool,  and  was  in  the  habit  of  meeting 

^there  one  Richard  Cobb,  then  a  clerk  in  the  office  of   Messrs.        [  ^^^  j 

Middleton  and  Barber.     That  Cobb  frequently  conversed  with  the 

defendant  and  Dawson  about  jobbing  and  speculations  in  shares, 

and  the  opportunity  afforded   thereby  for  making  a  profit  and 

realizing  money.     That  the  defendant,  John  Eiddell  Dawson,  soon 

afterwards  gave  an  order  to  Cobb  to  purchase  for  him   certain 

shares,  and  that  he  had  thereafter  several  transactions  with  Cobb 

in  the  purchase  and  sale  of  shares.     That  on  a  certain  occasion, 

in  or  about  the  month  of  March,  1842,  Surridge  being  indebted  to 

the  defendant,  John  Eiddell  Dawson,  and  unable  to  repay  him, 

and  the  defendant  being  deficient  in  his  cash  account  as  aforesaid, 

he  the  defendant,  John  Eiddell  Dawson,  met  and  was  introduced,  at 

Snrridge's  office,  to  the  defendant,  John  Middleton,  then  a  partner 

in  the  said  firm  of  Middleton  and  Barber.     That  the  defendant 

Middleton,  then  and  on  several  subsequent  occasions,  conversed 

with  the  defendant,  John  Eiddell  Dawson,  relative  to  speculations 

in  shares ;  and  that  the  constant  tenor  of  such  conversations  was 

as  to  buying  and  selling  shares,  and  the  opportunities  afforded 

thereby  for  making  money.     That  at  the  time  of  his  so  becoming 

acquainted  with  Middleton,  the  defendant,  John  Eiddell  Dawson, 

was  very  anxious  on  the  subject  of  the  deficiency  in  his  cash  account, 

and  was  very  desirous  of  replacing  the  amount  withdrawn  by  him 

from  the  office  cash  of  defendant,  John  Dawson,  as  aforesaid,  and  of 

obtaining  money  for  that  purpose  ;  and  that  by  such  representations 

as  aforesaid  on  the  part  of  Middleton,  the  defendant  was  induced 

to  enter  into  large  dealings  and  speculations  in  the  purchase  and 

sale  of  shares  with  the  said  Messrs.  Middleton  and  Barber,  and  also 

into  certain  dealings  and  speculations  of  a  similar  description  with 

other  sharebrokers.     That  the  defendant,  John  Eiddell  Dawson, 

^as  induced  to  withdraw  the  money  required  for  such  dealings  and 

transactions  out  of  the  office  cash  of  the  defendant  John  Dawson, 

vhich  was  in  the  control  and  custody  *of  defendant,  John  ICiddell        [  *96  ] 

Dawson  as  aforesaid,  in  the  hope  of  being  able  to  replace  the  same, 

as  well  as  the  amount  in  which  he  was  previously  indebted  to  the 
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Stikeman    defendant,  John  Dawson,  on  sach  account  as  aforesaid,  oat  of  tilie 

DAW80H.     profits  of  such  transactions.     The  defendants  farther  stated,  that 

during  his  dealings  with  Middleton  and  Barber,  up  to  the  time  he 

went  to  America,  on  the  14th  of  June,  1842,  the  defendant,  John 

Kiddell  Dawson,  was  under  twenty-one,  and  that  he  attained 

twenty-one  on  the  14th  of  September,  1842.    That  ibhe  defendant, 

John  Dawson,  was  ignorant,  up  to  a  time  after  the  14th  of  June, 

1842,  of  the  loans  made  by  his  son  to  Surridge,  and  of  the  deficiency 

in  his  cash  account,  and  of  his  (the  son)  having  speculations  in 

railway  shares ;  that  the  dealings  with  Middleton  and  Barber  took 

place  partly  at  the  office  of  Surridge,  but  latterly  at  the  office  of 

Middleton  and  Barber,  in  Exchange  Street  East,  in  Liverpool,  distant 

about  thirty  yards  from  the  office  of  Surridge ;  that  the  dealings 

were  principally  with  Middleton,  but  during  the  latter  part  of  them, 

with  Thomas  Barber,  the  other  partner  in  the  firm ;  that,  to  the 

best  of  the  belief  of  John  Kiddell  Dawson,  Middleton  and  Barber, 

during  the  dealings,  were  fully  aware  that  he  was  a  minor,  and 

that  Surridge  informed  Middleton  thereof  before  April,  1842,  and 

cautioned  him  in  respect  of  his  dealings  with  him,  John  Kiddell 

Dawson,  on  that  account.    (Then  followed  statements  of  particular 

circumstances  tending  to  show  that  Middleton  and  Barber  had  notice 

in  May,  1842,  of  the  defendant  John  Kiddell  Dawson's  infancy.) 

That,  at  the  latter  end  of  May,  1842,  after  he,  the  defendant 

John  Kiddell  Dawson,  bad  had  such  dealings  with  Middleton  and 

Barber,  or  through  them,  as  his  agents,  they  said  he  was  indebted 

to  them  in  8002. ;  and  they  pressed  him  for  payment  or  security, 

but  they  gave  him  no  account :  on  the  Ist  of  June,  1842,  they 

rendered  an  account.    That,  at  the  time  of  such  alleged  balance 

being  due  to  Middleton  and  Barber,  he  was  possessed  of  forty-five 

quarter  shares  in  the  stock  of  the  Manchester  and  Leeds  Eailway 

[  *91  ]       *Company,  the  shares  now  in  question,  which  shares  he,  John 

Kiddell  Dawson,   had  purchased  through  their    broker,   George 

Gibson.     That,  on  being  pressed  by  Middleton  and  Barber  for 

payment,  he  agreed  to  transfer  to  them,  as  a  security,  those  shares, 

as  well  as  shares  in  other  Companies ;  and  they  prepared  a  certain 

deed  purporting  to  be  a  transfer  of  the  shares,  which  he  executed, 

and  left  the  same  in  their  possession.     That,  when  he  executed  the 

same,  to  the  best  of  his  belief,  the  name  of  the  purchaser  was  left 

blank ;  and  the  date  of  the  deed  and  consideration-money  were  also 

left  blank.    That,  to  the  best  of  his  belief,  the  deed  was  executed 

by  him  on  the  Ist  of  June,  1842,  and  not  on  the  14th  of  June,  1842^ 


Toi^Lxx?.]      1847.     CH.    1  DE  G.  &  SM.  97—98.  53 

the  day  it  appeared  to  bear  date,  and  which  was  the  day  he  left  Stikbmah 
England  for  America.  That,  on  or  about  the  time  he  executed  the  dawsov. 
deed,  he  delivered  the  certificates  of  the  same  shares  to  Middleton  and 
Barber.  That  the  balance  so  alleged  to  be  due  was  represented  by 
Middleton  and  Barber  to  be  due  on  account  of  divers  time  bargains 
and  other  transactions  in  shares  in  the  South  Eastern  and  Dover 
Railway ;  and  the  defendant,  John  Eiddell  Dawson,  admitted  that 
prior  to  the  said  transfer  he  had  extensive  dealings  with  Middleton 
and  Barber  in  shares  in  that  and  other  railways.  He,  however,  denied 
that  in  any  of  such  dealings  and  transactions  he  had  held  himself 
out  to  the  world  as  being  of  full  age,  or  that,  from  his  personal 
appearance  and  general  conduct  in  matters  of  business,  he  was 
generally  considered  by  mercantile  persons,  at  Liverpool  or  else- 
where, to  be  of  full  age ;  and,  in  fact,  it  was  generally  notorious, 
that  defendant  was  then  under  twenty-one,  and  the  personal 
appearance  of  defendant  was  such,  that  he  really  looked  3'ounger 
than  he  was.  He  admitted,  under  the  circumstances  before 
mentioned,  that  the  defendants,  Messrs.  Middleton  and  Barber,  as 
Buch  brokers  and  partners  as  before  mentioned,  had,  for  some  time 
previous  to  the  14th  day  of  June,  1842,  acted  as  the  sharebrokers 
and  agents  to  defendant ;  but  he  denied,  that,  *in  all  or  in  any  of  [  *M  1 
the  business  transactions  conducted  by  them  on  his  account,  they 
considered  him  to  be  of  full  age,  and  capable  of  contracting  for  the 
purchase  or  sale  of  shares  of  different  descriptions.  He  stated, 
that,  on  the  contrary,  the  said  Messrs.  Middleton  and  Barber  were 
throughout  well  aware  that  he,  defendant,  was  an  infant  under 
twenty-one  years  of  age,  and  were  expressly  informed  thereof  on 
the  occasions  and  under  the  circumstances  before  mentioned. 
And  he  denied  that  he  was  of  full  age  at  the  time  when  the 
various  transactions  in  the  said  bill,  and  in  his  answer  mentioned, 
took  place  between  the  defendant  and  the  said  defendants,  Messrs. 
Middleton  and  Barber. 

The  answer  of  the  defendants,  Middleton  and  Barber,  contained 
these  statements.  They  admitted  that,  as  brokers  and  partners, 
they  had,  for  some  time  previous  to  the  14th  of  June,  1842,  acted 
as  the  sharebrokers  or  agents  of  the  said  defendant  John  Kiddell 
Dawson  in  many,  though  not  in  all,  the  transactions  in  which  he 
had  been  engaged ;  and  that,  in  all  of  the  business  transactions 
conducted  by  them  on  his  account,  they  considered  him  to  be  of 
full  age  and  capable  of  contracting  for  the  purchase  or  sale  of 
shares  of  different  descriptions ;  but  they  stated,  that,  inasmuch  as 
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Btikbman  they  had  no  doubt  that  the  defendant,  John  Kiddell  Dawson,  was, 
DAWfiOK.  ^i  such  times,  of  fall  age,  he  having,  at  the  date  of  the  said  transfer, 
the  appearance  of  a  man  of  twenty-two  or  twenty-three  years  of 
a^e,  they  never  thought  of  speaking  of  his  age  to  any  person  in 
the  course  of  such  transactions  ;  and,  save  as  aforesaid,  they  denied 
that  they  did  hold  him  out  to  the  world  as  being  of  full  age,  or 
capable  of  contracting  for  the  said  purchase  or  sale  of  shares  of 
different  descriptions.  They  further  stated  their  belief,  that  the 
defendant  John  Kiddell  Dawson  was  of  age  at  the  time  when  the 
various  transactions  in  the  bill  mentioned  took  place  between  the 
defendant  John  Kiddell  Dawson  and  themselves,  and  that  they 
were  not  aware  of,  and  that  they  did  not  conceal  the  fact  of  the 
[  *99  ]  infancy  of  the  said  defendant  *  John  Kiddell  Dawson  at  the  time 
when  they  entered  into  different  contracts  on  his  behalf,  or  any  of 
them,  if  the  said  defendant  John  Kiddell  Dawson  was,  in  fact,  an 
infant  at  the  time  of  entering  into  such  contracts,  or  any  of  them. 
They  further  denied  being  guilty  of  fraud  in  concealing  the  fact  of 
the  infancy  of  John  Kiddell  Dawson  from  John  Hoole,  or  the 
plaintiffs,  as  his  brokers  or  agents ;  the  defendants  never  having 
concealed  such  infancy,  and  not  having  been  aware  of  such  infancy, 
if  it  then  existed,  and  not,  in  fact,  now  believing  that  such  infancy 
did  then  exist. 

The  cause  now  came  on  for  hearing.  In  support  of  the  plaintiffs* 
case,  the  several  passages  of  the  answers  referred  to  in  the  judg- 
ment were  read.  On  behalf  of  the  defendants  the  Dawsons, 
[evidence  was  adduced  to  show  that  in  appearance  and  manner 
the  defendant  J.  K.  Dawson  was  not  of  full  age  in  1842] . 

[  100  ]  Mr.  Wigravi  and  Mr.  Malins,  for  the  plaintiffs,  said,  that  if 

an  infant  comes  into  the  world  and  deals  as  if  he  were  of  age,  he 
cannot  afterwards  set  up  his  infancy  in  derogation  of  the  contract. 
[They  cited  Clarke  v.  Cohley  (i),  Cory  v.  Gerteen  {2),  Overton  y. 
Banister  (s),  and  other  cases.] 

Mr.  Bacon  and  Mr.  Eddis,  for  the  defendants,  the  Dawsons, 
[  ♦loi  ]       contended  that  the  deed  executed  by  the  younger  *Dawson  was 
voidable  at  his  election  on  his  coming  of  age.    *     *     * 

Mr.  Russell  and  Mr.  F.  Bayley,  for  the  defendants,  Middleton 
and  Barber. 

(1)  2  E.  E.  25  (2  Cox,  173).  (3)  64  E.  R.  386  (3  Hare,  303). 

(2)  17  E.  E.  180  (2  Madd.  40). 
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if r.  Wigravi,  in  reply. 

The  Vice-Chancbllob  : 

In  this  case,  if  either  of  the  defendants  bad  objected,  at  the 
bearing,  to  the  frame  of  the  suit  as  defective  in  point  of  parties,  it 
is  very  possible  that  I  should  have  acceded  to  the  objection,  upon 
the  ground  of  the  absence  of  Mr.  Hoole  from  the  record.  But  that 
course  was  not  taken.  And  I  did  not  consider  it  incumbent  on  the 
G)Qrt  to  decline  to  hear  the  cause  in  its  present  state. 

It  may  be  convenient  to  consider  it,  in  the  first  place,  as  it  is  a 
suit  between  the  plaintiffs  and  Messrs.  Middleton  and  Barber.  In 
this  respect,  what  decree  it  would  have  been  right  to  make  had  the 
bill  alleged  either  of  them  to  have  been,  at  or  before  the  time  of  the 
sale  to  Mr.  Hoole,  or  when  his  purchase-money  was  paid,  conusant 
of  the  infancy  of*  John  Eiddell  Dawson,  it  is  not  necessary  for  me  to 
iotimate  an  opinion,  for  the  bill  does  not  so  allege.  Its  language  is 
this.  (His  Honour  here  read  the  allegations  of  the  bill  set  out,  ante, 
page  49,  and  likewise  the  statements  in  the  answer  of  Middleton 
and  Barber,  see  ante,  page  53.) 

Considering  the  language  of  this  answer,  and  of  the  bill,  (there  is 
not,  as  I  understand,  any  evidence  for  or  against  these  two  defen- 
dants, but  their  answer),  I  must  I  think  dismiss  the  bill  as  against 
Mr.  Middleton  and  Mr.  Barber.  *The  plaintiffs'  counsel,  indeed, 
conceded,  in  effect,  that  this  ought  to  be  done.  I  do  so,  however, 
without  prejudice  to  an  action  or  any  other  suit,  and  without 
intimating  an  opinion  how  far,  or  whether,  they  are  liable  at  law, 
or  may  be  rendered  liable  in  equity,  to  the  plaintiffs  or  Mr.  Hoole, 
except  that  I  may,  perhaps,  not  improperly  say  thus  much,  that  if 
it  shall  hereafter  be  proved  against  Messrs.  Middleton  and  Barber, 
that  those  gentlemen,  before  they  instructed  Messrs.  Ewart  and  Bell 
to  sell  the  shares  in  question,  or  before  the  shares  were  sold  to 
Mr.  Hoole,  were  aware  or  had  been  informed  of  Mr.  John  Kiddell 
Dawson's  infancy,  their  title  to  retain  the  purchase-money,  if  not 
otherwise  doubtful,  may  probably  be  considered  not  by  any  means 
clear.  I  should  not  have  thought  it  right  to  give  them  any  costs  had 
not  the  bill  contained  a  suggestion  against  their  pecuniary  circum- 
stances— that  being  so,  I  give  them  lOZ.  costs,  but  not  more. 

The  main  question  is,  whether  the  plaintiffs  are  entitled  to  equitable 
relief  against  both,  or  either,  of  the  other  defendants.  And,  upon 
tliis,  it  may  not  be  quite  superfluous  to  be  satisfied  first,  whether  the 
father's  conduct  has,  in  any  respect,  been  fraudulent  or  unfair. 


Stikbman 

9. 
DAW80N. 

March  6. 


[  •102  ] 
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Stikbman  (His  Honour  here  read  the  charges  in  the  bill  set  out,  ante^ 
DAW0ON.      page  49.) 

I  have  considered  these  charges,  but  I  have  also  considered  the 
father's  answer,  and  the  evidence,  and  I  am  of  opinion  that  it  is 
not  established,  and  that  I  ought  not  to  suspect,  that  his  conduct 
has  been,  in  any  respect,  fraudulent  or  unfair. 

By  saying  this,  however,  I  do  not  mean  to  intimate  an  opinion 
whether  the  shares  were  purchased  by  the  son  with  the  father*s 
money,  or  property,  or  whether  the  father  is  entitled  to  follow  anv 
money  or  property  of  his  into  the  shares.  That  point,  or  those 
points,  I  leave  now  untouched,  assuming,  for  the  present,  that  the 
shares  were  not  so  purchased,  that  he  is  not  so  entitled.  It  must 
next  be  recollected  that  it  is  proved  as  between  the  plaintiffs  and 
[  *103  ]  the  *Dawsons,  and  now  conceded  by  the  plaintiffs,  that  the  son  did 
not  attain  his  majority  until  some  time  in  September,  1842 ;  until 
some  time,  namely,  after  Mr.  Hoole's  purchase-money  had  been 
received  by  Messrs.  Middleton  and  Barber,  and  he  had  received  the 
instrument  of  transfer  with  the  blanks  supplied.  It  has  conse- 
quently not  been  contended  at  the  Bar  for  the  plaintiffs,  that,  on  the 
ground  of  contract,  or  otherwise  than  on  the  ground  of  fraud,  the 
title  of  the  younger  Dawson  to  the  shares  in  question  can  be  affected 
in  this  suit ;  for  though  something  was  said  of  confirmation  or 
acquiescence,  not  any  point  of  that  kind  was  pressed,  or  was,  upon 
the  materials  before  the  Court,  capable  of  being  successfully  made. 
Nor  on  the  part  of  the  Dawsons  has  it  been  contended,  that  the 
frame  of  the  bill  excludes  the  plaintiffs  from  relief  against  the  son, 
on  the  ground  of  fraud,  supposing  fraud  to  be  by  his  answer  or 
otherwise,  proved  against  him ;  and  without  deciding,  I  assume, 
the  frame  of  the  bill  not  to  do  so,  and  assume  therefore,  that  if  the 
bill  does  not  allege  substantially  that  in  and  before  June,  1842,  he 
was  aware  of  his  true  age,  and  aware  of  the  civil  disability  or 
privilege  of  a  minor,  with  regard  to  contracts  of  the  kind  in 
question,  it  was  unnecessary  that  the  bill  should  do  so.  The 
plaintiffs'  counsel  have,  I  repeat,  in  argument  put,  and  I  think 
properly  put,  their  case  for  relief  against  John  Kiddell  Dawson,  on 
the  ground  of  fraud,  and  of  fraud  only. 

Did  he  then  during  his  minority  commit  in  respect  of  the  matter 
in  question  a  fraud,  of  such  a  nature  as  to  render  him  now  amenable 
to  this  jurisdiction,  for  the  purpose  of  relief  on  the  ground  of  fraud  ? 
For  that  is  the  single  point  between  him  and  the  plaintiffs.  Now 
the  fraud  imputed  to  him  is  not  that  of  making  a  false  assertion,  or 
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an  express  misrepresentation :  he  made  none.  The  fraud  imputed  Stikbm an 
to  him  is  that,  merely,  of  not  disclosing  the  fact  of  his  minority  dawboit. 
to  Messrs.  Middleton  and  Barber ;  I  say,  to  them,  because  he  had 
not  any  dealing  or  communication  with  the  plaintiffs  or  *Mr.  Hoole,  [  *104  ] 
except  so  far,  if  at  all,  as  the  dealings  or  communications  of  Messrs. 
Ewart  and  Bell  and  Messrs.  Middleton  and  Barber  can  be  considered 
as  in  a  sense  his  dealings  or  communications ;  nor  had  he  any 
dealing  or  communication  with  Messrs.  Ewart  and  Bell,  except  so 
far,  if  at  all,  as  the  dealings  or  communications  of  Messrs.  Middle- 
ton  and  Barber  can  be  considered  as  in  a  sense  his  dealings  or 
communications.  If  John  Kiddell  Dawson  committed  any  fraud 
otherwise  than  upon  his  father,  it  must  be  taken  to  have  been  a 
fraud  upon  Messrs.  Middleton  and  Barber;  for  the  state  of  the 
record  precludes  me  from  considering  them  as  the  accomplices  of 
John  Kiddell  Dawson  in  a  fraud  upon  the  plaintiffs  or  Mr.  Hoole. 
Kor  do  I  wish  to  be  understood  as  suggesting  that  they  were.  Still 
the  fraud,  if  any,  upon  Messrs.  Middleton  and  Barber,  may  have 
been  of  such  a  nature,  and  attended  by  such  consequences,  as  to 
give  the  plaintiffs  a  title  to  complain  of  it  effectually  against  him. 
Now,  though  the  imputed  fraud  is  that  merely  of  not  disclosing  a 
fact,  yet  it  has  been  said  by  the  plaintiffs'  counsel  that  a  fraudulent 
suppression,  or  a  fraudulent  concealment  may  be,  and  sometimes 
is,  equivalent,  civilly,  to  a  false  assertion  fraudulently  made  in 
express  terms.  This  I  am  very  far  from  denying — I  accede  to  the 
proposition.  But  they  say  moreover  in  effect,  that  in  the  case 
before  the  Court,  as  the  dealings  between  John  Kiddell  Dawson  and 
Messrs.  Middleton  and  Barber  were  dealings  which,  from  their 
nature,  could  not  bind  an  infant  without  fraud  on  his  part,  it  was  a 
duty  incumbent  on  him  to  apprise  them  of  his  minority ;  that  he 
did  not  do  so  ;  that,  from  the  nature  of  the  dealings,  his  omission 
to  do  so  was  equivalent  to  a  positive  and  express  denial  by  him  of 
the  fact  of  minority ;  and  that  this  was  a  fraud  on  his  part  for 
which,  notwithstanding  his  minority  at  the  time,  he  became  or  was 
answerable  in  equity  after  his  majority.  These  in  truth  are  the 
propositions  to  be  tried  between  him  and  the  plaintiffs,  whom  I 
assume,  without  deciding,  to  be  proper  parties  *to  raise  against  him  [  *106  ] 
the  points  involved  in  them :  for  the  purpose  of  considering  and 
eoming  to  a  conclusion  upon  which,  I  have  read  attentively  the 
pleadings  and  evidence,  and  examined  various  authorities,  including 
all  those  cited  at  the  Bar,  and,  as  to  the  case  of  Esron  v.  Nicholas  (called 
Etroy  V.  Nicholas  in  Equity  Gases  Abridged,)  the  Registrar's  Book. 
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Stikkman  Now,  first,  the  position,  that  the  dealings  between  John  Eiddell 
Dawson.  DawBon  and  Messrs.  Middleton  and  Barber  were  not  of  such  a  nature 
as  to  be  capable  of  binding  an  infant  without  fraud  on  his  part,  is, 
I  suppose,  indisputably  true.  But  secondly,  was  it  his  duty  (as  the 
word  is  understood  in  a  court  of  justice)  not  to  enter  upon  those 
dealings  without  mentioning  to  them  his  true  age  ? 

Without  affirming  that  it  was,  I  will  for  the  present  assume  so ; 
which  seems  to  involve  an  assumption,  not  only  of  the  probable  or 
certain  fact  that  his  minority  and  likewise  its  material  bearing  on 
the  question  of  his  responsibility  were  known  to  him,  but  moreover, 
of  the  fact  of  the  brokers'  ignorance  of  his  minority.  Such  then 
being  for  the  present  considered  to  have  been  his  duty,  did  he 
commit  a  breach  of  it  ?    Is  such  a  breach  proved  against  him  ? 

The  plaintiffs  must  be  understood  as  contending  that  it  is  proved 
against  him,  on  the  ground  that  (as  they  must  be  taken  to  insist) 
the  burthen  of  proof  as  to  this  matter  lay  on  him,  and  that  (as  they 
say)  the  proof  is  absent.  But  did  the  burthen  of  proof  as  to  this 
matter  lie  on  him  ?  Generally  it  is  true  the  burthen  lies  on  the 
party  who  affirms,  not  on  the  party  who  denies  ;  but  the  rule  is  not 
unqualified,  is  not  without  exception. 

Neitlier  criminality  nor  fraud  is  to  be  presumed ;  and  though  the 
case  of  Williavis  v.  East  India  Company  (i),  and  various  others  that 
preceded  and  have  followed  it,  may  not  go  all  the  way  absolutely  of 
[  •106  ]  establishing  the  point  of  *the  burthen  of  proof  here  against  the 
plaintiffs,  they  may  be  thought  to  be  not  without  bearing  upon  it. 
The  charge  against  John  Kiddell  Dawson  is,  of  the  fraudulent 
omission  to  make  a  communication.  I  am  not  aware  of  any  affir- 
mative evidence  against  him  in  support  of  that  charge.  Assuming 
it  to  be  not  incumbent  on  the  plaintiffs  to  adduce  conclusive  or  very 
strong  testimony  in  support  of  it,  were  they  entitled  to  abstain 
altogether  from  adducing  any  ? 

It  is  true,  that  it  may  be  said  that  a  communication,  if  any,  from 
John  Kiddell  Dawson  to  the  brokers,  is  a  fact  more  peculiarly 
within  his  own  knowledge,  and  of  which  the  burthen  of  proof  is 
therefore  by  a  general  rule  cast  upon  him ;  and  this  may  be  so. 
But  the  fact  itself  as  already  intimated,  and  as  is  indeed  obvious,  is 
immaterial,  unless  it  be  taken,  that,  independently  of  any  com- 
munication from  him,  the  brokers  neither  knew,  nor  had  notice  that 
he  was  a  minor.  The  plaintiffs  have  indeed  assumed  throughout, 
that  independently  of  any  communication  from  John  Kiddell 
(1)  6  E.  E.  589  (3  East,  192). 


VOL.LXXV.]    1847.     CH.     1  DE  G.  &  SM.  106—107.  59 

Dawson,  the  brokers  did  not  know  and  had  not  notice  of  his  Stikeman 
minority.  Bat  were  they  entitled  to  assume  it  ?  Is  their  ignorance  dawbov. 
of  his  minority  to  be  presumed,  unless  the  contrary  be  shown? 
^'  Qui  cum  alio  contrahit,  vel  est,  vel  debet  esse,  non  ignarus  con- 
ditionis  ejus."  From  this  maxim  of  the  civil  law,  as  understood  by 
the  best  commentators  who  say — ** Conditio  accipitur  pro  statu: 
serTus  sit  an  liber  :  paterfamilias  an  filius-familias.  Item  significat 
^tatem,  mores,  fortunam,  valetudinem  " — I  am  not  satisfied  that,  as 
a  general  rule,  the  law  of  England  dissents.  Prima  facie,  it  seems 
less  probable  that  a  man  should  believe  that  which  is  not,  than  that 
which  is,  in  the  absence  of  any  false  assertion.  Assuming,  how- 
ever, the  possibility  that  there  may  be  transactions  in  which  the 
mere  fact  of  a  young  man  engaging  himself  may  justify  a  belief  in 
those  with  whom  he  deals  that  he  is  not  a  minor,  I  think  that  the 
case  is  not  so  with  regard  to  transactions  of  the  nature  (I  ought  not 
perhaps  to  say  the  discreditable  nature)  of  those  which  existed 
between  *the  brokers  in  question  and  their  unlucky  customer.  [  •lo?  ] 
Adolescence  is  at  least  as  much  the  age  of  gambling  as  any  other. 
The  answer  of  John  Kiddell  Dawson  contains  these  statements. 
(His  Honour  here  read  the  statements  of  the  answer,  commencing  in 
page  50 ;  observing,  however,  that  he  was  aware  that  part  only  was 
read  in  evidence  for  the  plaintififs.  He  then  read  the  evidence  of 
the  defendants'  witnesses,  (see  ante,  p.  54)  and  proceeded  as 
follows :) 

Why  is  the  Court  to  conclude  that  the  brokers,  in  the  circum- 
stances of  such  a  case  as  this,  did  not  know  or  believe  the  truth  ? 
Xor  perhaps  will  it  be  out  of  place  here  to  refer  to  the  judgment 
of  a  distinguished  Judge  in  a  well-known  criminal  case.  Lord 
Tbntbbdbn,  in  Rex  y.  Burdett{i),  says,  "A  presumption  of  any 
fact  is,  properly,  an  inferring  of  that  fact  from  other  facts  that  are 
known  ;  it  is  an  act  of  reasoning :  and  much  of  human  knowledge 
on  all  subjects  is  derived  from  this  source.  A  fact  must  not  be 
inferred  without  premises  that  will  warrant  the  inference ;  but,  if 
no  fact  could  be  thus  ascertained  by  inference  in  a  court  of  law, 
very  few  ofifenders  would  be  brought  to  punishment.  In  a  great 
portion  of  trials,  as  they  occur  in  practice,  no  direct  proof  that  the 
I)arty  accused  actually  committed  the  crime  is  or  can  be  given :  the 
man  who  is  charged  with  theft  is  rarely  seen  to  break  the  house  or 
take  the  goods ;  and,  in  cases  of  murder,  it  rarely  happens  that  the 
eye  of  any  witness  sees  the  fatal  blow  struck,  or  the  poisonous 

(I)  23  E.  E.  284  (4  B.  &  Aid.  161,  162). 
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Stikbman  ingredients  poured  into  the  cup.  In  drawing  an  inference  or  con- 
Dawbon.  elusion  from  facts  proved,  regard  must  always  be  had  to  the  nature 
of  the  particular  case,  and  the  facility  that  appears  to  be  afforded, 
[  •los  ]  either  of  explanation  or  contradiction.  ♦No  person  is  to  be  required 
to  explain  or  contradict,  until  enough  has  been  proved  to  warrant  a 
reasonable  and  just  conclusion  against  him,  in  the  absence  of 
explanation  or  contradiction ;  but  when  such  proof  has  been  given, 
and  the  nature  of  the  case  is  such  as  to  admit  of  explanation  or  con- 
tradiction, if  the  conclusion  to  which  the  proof  tends  be  untrue,  and 
the  accused  offers  no  explanation  or  contradiction,  can  human 
reason  do  otherwise  than  adopt  the  conclusion  to  which  the  proof 
tends?  The  premises  may  lead  more  or  less  strongly  to  the  con- 
clusion, and  care  must  be  taken  not  to  draw  the  conclusion  hastily : 
but,  in  matters  that  regard  the  conduct  of  men,  the  certainty  of 
mathematical  demonstration  cannot  be  required  or  expected." 

Now  treating  Lord  Tenterden's  observations  as  applicable  to  this 
case,  in  which,  though  civil,  the  charge  is,  that  a  minor  was  guilty 
of  fraud,  it  may  be  asked  whether  the  facts  proved  between  him 
and  the  plaintiffs  do  not,  in  the  absence  of  explanation  or  contra- 
diction, warrant  a  reasonable  and  just  conclusion  that  the  brokers 
were  not  unaware  of  the  minority  of  their  youthful  looking  towns- 
man, whom  they  were  in  the  habit  of  seeing  and  talking  and  dealing 
with,  the  son  moreover  of  a  merchant  of  the  same  town.  I  am  not 
prepared  to  say  that  they  do  not  warrant  such  a  conclusion.  And 
I  repeat  that  the  question  of  communication  or  no  communication 
from  him  to  them  does  not,  as  I  conceive,  become  material,  or  arise, 
until  their  ignorance  without  such  a  communication  has  been  proved 
or  assumed.  As,  however,  it  may  be  questionable  whether  it  ought 
to  be  inferred  between  these  parties,  that  during  the  transactions 
in  question,  or  any  part  of  them,  Messrs.  Middleton  and  Barber 
thought  John  Kiddell  Dawson  under  age,  or  had  notice  of  his 
minority,  I  proceed,  to  consider  the  plaintiffs'  last  position,  their 
contention,  namely,  that  on  the  assumption  of  the  young  man's 
acquaintance  with  his  minority,  and  with  the  law  on  the  subject, 
[  *109  ]  and  also  of  the  ^broker's  belief  during  their  dealings  with  him,  that 
he  was  not  a  minor,  as  well  as  of  his  omission  to  communicate  to 
them  the  fact  that  he  was  a  minor,  there  was  a  fraud  on  his  part, 
for  which,  notwithstanding  his  infancy  at  the  time,  he  became  or 
was  after  his  majority,  and  is,  answerable  in  equity.  This  is,  as  I 
consider,  a  question  of  importance  and  general  interest.  The  civil 
law,  defining  ''  dolum  malum  esse  omnem  calliditatem,  fallaciam. 


▼OL.  Lxxvj    1847.     CH.    1  DE  G.  &  SM.  109—110.  61 

machinationem,   ad   circumyeniendum,    fallendum,    decipiendum     stikkmah 
alteram,  adhibitam/'  says,  (the  language  is  that  of  Ulpian),  "  Item      dawsok. 
in  cause  cognitione  versari  Labeo  ait,  ne  in  pupillum  de  dolo  detur 
actio,  nisi  forte  nomine  hereditario  conveniatur.    Ego  arbitror  et 
ex  sao  dolo  conveniendum,  si  proximus  pabertati  est,  maxime  si 
locupletior  ex  hoc  factus  est."    And  the  Digest  proceeds  in  the 
words  of  Paolas:  ''Quid  enim  si  impetraverit  a  procuratore petitoris 
ut  ab  eo  absolveretur  ;  vel  si  de  tutore  mentitus  pecuniam  accepit ; 
vel  alia  similia  admisit,  quae  non  magnam  machinationem  exigunt  ?" 
Then  Ulpian :  ''  Sed  ex  dolo  tutoris  si  factus  est  locupletior  puto  in 
eum  dandam  actionem,  sicut  exceptio  datur  "  (i).    And  unquestion- 
ably it  is  the  law  of  England,  that  an  infant,  however  generally  for 
liis  own  sake  protected  by  an  incapacity  to  bind  himself  by  con- 
tracts, may  be  doli  capax  in  a  civil  sense,  and  for  civil  purposes,  in 
the  view  of  a  court  of  equity,  though  perhaps  only  when  piibertati 
proximus  or  older,  and  not,  I  suppose,  at  so  early  an  age  as  in  a 
criminal  sense,  and  for  criminal    purposes,   and  may  therefore 
commit  a  fraud  for  which,  or  the  consequences  of  which,  he  may 
after  his  majority  be  made  civilly  answerable  in  equity.     I  am  not 
now  speaking  of  cases  in  which  infants,  if  liable  at  all,  are  liable  at 
law  only,  or  in  which  adults,  if  suable  in  respect  of  acts  done  during 
infancy,  are  suable  at  law  only.    But  as  far  as  equity  is  concerned, 
the  practical  application  of  the  rule  or  doctrine  to  which  I  have 
been  just  referring  must  not  seldom,  I  conceive,  be  matter  of  much 
delicacy  and  difficulty.    I  agree  with  a  learned  author,  ♦who  says,       [  •no  ] 
that  in  what  cases  in  particular  a  court  of  equity  will  thus  exert 
itself  it  is  not  easy  to  determine. 

Nor  indeed  is  the  jurisdiction  of  equity  the  only  jurisdiction 
where  difficulties  on  this  subject  have  arisen,  or  may  arise :  courts 
of  law  have  not  been  free  from  them.  The  capacity  of  infants  to 
conmiit  crimes,  their  punish ableness  for  criminal  offences,  their 
liability  civilly  for  various  wrongs  not  connected  in  any  sense  with 
contracts,  as  for  instance,  battery  and  slander,  to  say  nothing  of 
the  clear  right  in  some  circumstances  to  maintain  trover  against 
them,  are  of  universal  recognition.  But  questions  which  have  not 
been  considered  free  from  difficulty  have  arisen,  whether  or  how  far 
persons  are  civilly  liable  at  law  for  wrongs,  or  such  acts  as,  if  they 
\Tere  the  acts  of  adults,  would  be  wrongs,  done  during  infancy  when 
connected,  or  supposed  to  be  connected,  with  contracts.  The  case 
of  embezzlement  by  the  servant  or  apprentice,  Bristow  v.  Eastman  (2) ; 
(1)  D.  4,  3,  de  dolo,  15— 13.— F.  P.       (2)  1  Esp.  172 ;  Peake,  N.  P.  C.  223. 
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Btikbman  that  of  detinue  in  New  Reports,  Mills  v.  Graham  (i) ;  and  an  old 
DAW80K.  ^*^®  ^^  'Roll.  Abr.,  tit.  "  Court  de  Admiraltie,"  with  regard  to 
an  infant  master  of  a  ship,  are  instances  of  this  kind,  in  which 
the  objection  of  minority  did  not  prevail :  while  in  other  instances 
of  the  class,  as  the  case  of  Johnson  v.  Pie  (2) ;  reported  by  Levinz, 
Siderfin  and  Keble,  where  it  was  ruled  that  an  action  of  deceit 
would  not  lie  for  a  false  assertion  by  the  defendant,  when  an  infant, 
that  he  was  of  age  ;  the  case  mentioned  in  Keble  of  an  assertion  by 
an  infant  that  a  false  jewel  not  belonging  to  him  was  a  diamond 
and  his  own ;  the  case  of  the  infant  innkeeper,  mentioned  in  Boll. 
Abr.,  tit.  ''  Action  sur  case ; "  and,  in  modern  times,  Jennings  v. 
Eundallis),  the  case  of  overriding  a  hired  mare;  and  Green  v. 
Greenbank  (4),  the  case  of  exchanging  mares,  where  the  infant 
[*m  ]  falsely  *  warranted  his  mare  to  be  sound,  well  knowing  her  to  be 
unsound,  the  objection  of  minority  has  prevailed. 

A  case  (6)  also,  in  which  an  infant  was  plaintiff,  may  be  men- 
tioned, as  tending  much  in  the  same  direction  ;  the  plaintiff  having 
recovered,  though  her  conduct,  if  not  fraudulent,  was  very  near  it 
or  like  it.  In  8  Keb.  869,  it  is  thus  mentioned.  "  In  trespass  by 
infant,  by  guardian,  the  defendant  pleads  that  the  plaintiff  was 
above  sixteen  years  old,  and  agreed  for  6d.  in  hand,  that  the  defen- 
dant have  licence  to  take  two  ounces  of  her  hair,  to  which  the 
plaintiff  demurred,  and  per  curiam,  it  is  no  plea;  for  the  infant 
cannot  licence,  though  she  may  agree  with  the  barber  to  be 
trimmed :  and  judgment  for  the  plaintiff."  The  same  case  in 
Bacon*B  Abr.  is  thus:  ''In  trespass  quare  vi  et  armis  instUtum 
fecit,  et  totum  crinem  capitis  ipsius  Anna  abscidit,  the  defendant, 
as  to  all  the  trespass  prceter  tonsuram  crinis,  pleads  Not  guilty,  and 
as  to  that,  pleads  that  the  plaintiff  was  of  the  age  of  sixteen  years, 
and  for  a  certain  sum  of  money  licentiavit  the  defendant  duas 
uncias  crinis  dicta  Anna  detondere  et  abscindere ;  and  upon  the 
demurrer  to  this  plea,  the  Coubt  held  that  the  contract  was  abso- 
lutely void,  and  consequently  the  tonsure  unlawful,  and  gave 
judgment  accordingly  for  the  plaintiff." 

Now,  in  these  instances,  in  which  minors  succeeded  at  law,  could 
there  have  been  interposition  against  them  in  equity — a  jurisdiction, 
generally  at  least,  equally  considerate  with  courts  of  law  in  favour 

(1)  8  R.  R.  767  (1  Bos.  &  P.  N.  R.  (3)  8  T.  E.  335. 
140).                                                                       (4)  2  Marsh.  485. 

(2)  1  Lev.  169;  1  Sid.  258;  1  Keb.  (5)  Scroygan  v.  Stewarddoti,  3  Keb. 
iJ05.                                                                  369. 
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of  infants?  Fraud  certainly  is  odious,  and  to  be  repressed:  but  Stikkuan 
neither  is  protection  to  be  withheld  from  the  imbecility  of  youth.  dawson. 
Is  not  allowance  to  be  made  for  its  exposure  and  obnoxiousness  to 
influence  and  temptation  and  seduction,  especially  in  a  state  of 
legal  nonage?  Very  young  men  may  be  defrauded  into  committing 
frauds.  Velle  non  creditar  qui  obsequitur  imperio  lyatrls,  is  not 
vith  us  legally  but  is  sometimes  morally  true.  Lord  Eldon,  in 
Jackson  v.  Hobhouse  (i),  with  reference  to  the  case  of  a  married 
woman  (who  may,  we  know,  as  well  *as  an  infant  commit  a  fraud),  [  *H2  ] 
glances  at  the  possibility  of  a  husband  compelling  his  wife  to  join 
in  a  fraud ;  and  may  not  some  consideration  be  had  for  a  boy  ham- 
pered in  the  toils  of  a  designing  and  experienced  man  of  mature  age? 
By  the  last  sentence,  however,  I  do  not  wish  to  be  understood  as 
describing  or  referring  to  the  present  matter.  As  to  which,  though 
I  do  not  say  that  the  whole  account  given,  whether  accurately  or 
inaccurately,  by  the  young  man  upon  oath,  in  his  answer,  of  the 
commencement  and  progress  and  nature  of  the  connexion  and 
dealings  between  him  and  Messrs.  Middleton  and  Barber,  is  in 
evidence  against  the  plaintiffs,  yet  I  cannot  but  see  that  the  bill 
might  have  been  amended  after  the  answer  ;  and  that  with  such  an 
answer  before  the  plaintiffs,  they  have  only  adduced  the  evidence 
which  they  have,  so  far  as  they  have  adduced  any  evidence. 

The  story  told  by  the  answer  is,  in  substance,  that  this  young 
man  had  unhappily  permitted  himself  so  far  to  abuse  the  confidence 
of  his  father,  to  whom  he  was  cash-keeper,  as  to  misapply  some 
sums,  not  of  very  inconsiderable  amount,  belonging  to  the  father ; 
tbat  the  son  was  anxious  to  make  good  this  loss ;  that  in  this  con- 
dition having  met  Mr.  Cobb,  a  clerk  of  Messrs.  Middleton  and  Barber, 
and  afterwards  Mr.  Middleton  himself,  at  the  office  of  Mr.  Surridge, 
through  whom  or  by  whose  means  or  assistance  the  defalcation  had 
been  created,  the  youth  was  struck  by  Mr.  Cobb's  and  Mr.  Middleton's 
representations  of  the  certainty,  or  probability  at  least,  of  profit  to 
l)€  derived  from  gambling  or  speculating  (whichever  it  ought  to  be 
called)  in  shares  in  public  undertakings ;  and  upon  these  representa- 
tions, with  a  view  to  deliver  himself  from  his  difficulties,  engaged 
in  the  series  of  transactions  which  ended  in  a  manner  that  it  scarcely 
required  inspiration  to  foretell.  If  this  story  is  substantially  true, 
or  even  substantially  true  so  far  as  it  agrees  with  Messrs.  Middleton 
and  Barber's  representation  of  the  matter,  if  Mr.  Bodick's  description 
of  the  young  man's  personal  appearance  is  substantially  accurate, 
(1)  16  B.  B.  200  (2  Mer.  483). 
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Stikbman  and  if  *Mr.  Middleton  or  Mr.  Barber,  knowing  (as  probably  they  did 
dawbon.  know)  that  the  boy  had  a  father  living  in  Liverpool,  allowed  him  to 
[  *H3  ]  engage  in  such  dealings,  and  continue  them,  without  making  a  com- 
munication to  the  father,  or  asking  a  question  of  him  (and  no  such 
communication  or  question  appears  there  to  have  been),  it  may  be 
difficult  to  account  satisfactorily  for  the  conduct  of  Messrs.  Middle- 
.ton  and  Barber,  and  as  difficult  to  think  it  likely  that  they  should 
have  been  defrauded  by  the  lad,  to  whom,  assuredly,  the  materials 
before  the  Court  do  not  enable  me  to  ascribe  the  wisdom  of  a 
serpent,  if  they  do  not  require  me  to  believe  his  innocence  to  have 
been  that  of  a  pigeon.  If  the  brokers  and  their  adventurous  young 
principal  were  not  on  equal  terms,  there  seems  little  difficulty  in 
the  way  of  saying  which  was  probably  the  weaker  party.  Apart, 
however,  from  any  peculiarity  of  circumstances,  the  plaintiffs  seem 
substantially  to  contend  for  not  less  than  this  general  proposition, 
that  if  a  minor  deals  in  a  matter  of  contract  with  a  person,  who, 
having  no  notice  of  the  minority,  does,  without  any  representation 
to  him  on  the  subject,  believe  the  minor  to  be  of  full  age,  the  minor 
is,  after  his  majority  at  least,  answerable  in  equity  to  that  person 
for  the  contract  or  the  consequences,  or  liable  in  equity  to  be  com- 
pelled to  restore  him  to  his  original  position.  Not  referring,  as  I 
do  not  refer,  to  a  case  of  necessaries,  or  any  case  where  the  law 
permits  an  infant  to  contract,  or  any  case  where  the  point  is  purely 
and  merely  legal,  I  am  not  aware  that  such  a  proposition  is  founded 
in  principle,  or  supported  by  authority  that  binds  the  Court.  It 
seems  to  me  full  of  danger  and  evil, — as  was  said  at  law  in  a  case 
already  mentioned,  where  it  was  held  that  an  action  of  deceit  would 
not  lie  upon  an  assertion  by  a  minor  that  he  was  of  full  age. 
[  •IH  ]  Johnson  v.  Pie (i)  is  thus :  "Action  sur  le  case  pur  deceit  fuit  *port, 
et  plaintiff  declare  que  la  fuit  communicacion  inter  le  defendant  et 
luy  concernant  lending  al  defendant  800Z.  Et  sur  ceo  defendant 
affirme  al  plaintiff,  que  fuit  de  pleine  age,  sur  que  le  plaintiff  lend 
a  lui  le  argent.  Et  prist  son  security  lou  in  verity  il  ne  fuit  forsq. 
20  et  halfe.  Et  issint  il  void  son  security  demesne,  et  le  plaintiff 
p*de  son  argent  al  damages,  &c.  Et  apres  verdict  pur  plaintiff,  fuit 
move  in  arrest  de  judgment  que  le  ace'  ne  gist.  Et  judgment  stay, 
et  ore  fuit  move  arrere  pur  judgment,  et  diversity  pris  inter  torts  et 
contracts  des  infants,  car  coment  infants  ne  serront  lie  p'  contracts 
unc'  serront  lie  pur  torts.  (Dyer,  105.)  Sed  per  cur. :  coment  infants 
serront  lie  p*  actual  torts,  come  trespass,  &c.,  queux  sont  vi  et 
(1)  1  Sid.  258 ;  S.C.I  Lev.  169 ;  1  Keb.  905. 


VOL.  Lxxv.]    1847.    CH.    1  DE  G.  &  SM.  114—115.  66 

contra  pacem  unc'  ne  serront  lie  p'  ceux  q'  sound  in  deceit,  car  si     stikemah 

serront,  touts  les  infants  in  Angleterre  serront  mine,  et  in  cases      dawboii. 

lou  lour  contracts  ne  eux  lie  serront  ch'  come  pur  tort."     The  case 

of  Clark  v.  Cobley  (i)  was  clearly,  I  think,  decided  correctly  ;  nor  do 

I  doubt  that  the  decisions  in  Watts  v.  Cresivell{2)  and  Savage  v. 

Foster  {b)  were  required  by  the  particular  circumstances  of  those 

ca^es.     In  the  latter,  Mr.  and  Mrs.  Foster  might  have  barred  her 

title  by  a  fine;  it  was,  I  suppose,  considered  that  she  did  not  act  in 

the  fraud  under  his  control  or  influence ;  and  Williams  had  married 

on  the  faith  of  the  transaction.     In  Watts  v.  Creswell,  the  minor 

must,  I  suppose,  have  been  considered  as  not  having  acted  under 

his  father's  control,  or  under  such  influence  as  to  excuse  him.     In 

each  of  the  cases  the  fraudulent  conduct  seems  to  have  been  of  a 

most  grossly  dishonest  nature,  so  gross  as  perhaps  to  have  been 

obnoxious   to   criminal  proceedings.     Lord  Cowpbr,  in   Watts  v. 

Creswell,  says,  ''  If  he  was  made  a  party  to  the  deed,  and  sealed 

it,  yet  that  would  not  bind  him." 

And  here,  perhaps,  it  may  not  be  quite  out  of  place  to  remember 
Lord  Hardwickb's  remarks  on  the  difi'erences  between  *the  dis-       [  *116  ] 
abilities  of  infants  and  married  women,  which  he  made  in  Hearle 
v.  Greenbank  (4). 

Of  Esron  v.  Nicholas  (6),  decided  by  Lord  King,  I  may,  perhaps, 
be  allowed  to  say,  that  the  report  in  2  Eq.  Ca.  Abr.  does  not 
appear  to  me  satisfactory.  I  venture  to  think  that  the  case  as 
there  stated  does  not  afford  a  sufficient  foundation  for  the  decree 
that  was  made ;  and  I  may  possibly  be  permitted  to  say  the  same 
of  the  case  as  it  appears  in  the  Registrar's  book  (6),  which,  how- 
ever, does  not  give  the  pleadings  at  length  or  show  what  the 
evidence  was;  nor,  probably,  without  an  examination  of  the 
pleadings  and  proofs,  is  it  possible  to  form  a  just  opinion  of  Lord 
KiNG*s  decree,  which  gave  no  costs.  I  collect  that  the  lease  there 
was  made  more  than  three  if  not  four  years  before  the  defendant's 
majority,  and  that  his  age  had  not  been  misrepresented,  but  was 
known  from  the  beginning  to  the  plaintiff.  Perhaps  it  may  have 
been  proved,  that  the  defendant  had  fraudulently  represented  Hall 
to  the  plaintiff  as  able  to  grant  the  lease,  or  that  the  defendant,  at 
or  after  his  majority,  had  received  the  fine,  or  its  value.     Upon 

(1)  2  E.  R.  25  (2  Cox,  173).  (4)  3  Atk.  695. 

(2)  9  Vin.  Abr.,  tdt.  ''Enfant,"  N.  (5)  2  Eq.  Ca.  Abr.  489,  nom.  Svraij 
pi.  24,  p.  415.  and  Nicholaa  et  al. 

(3)  9  Mod.  38. 
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Stikbman  the  decision  in  Cory  v.  Gerteken  (l),  and  the  dictum  in  Overton  v. 
Dawson.  Banister  (2),  by  two  Judges  of  great  weight  and  consideration,  I 
think  it  not  necessary  to  express,  and  I  do  not  intimate,  any 
opinion.  Each  of  them  is  distinguishable  from  the  present  case. 
By  neither  of  them,  nor  by  the  case  Ex  parte  Watson  (3),  is  it,  as  I 
conceive,  rendered  incumbent  on  me  to  give  to  the  present  plaintiffs 
a  decree  against  John  Eiddell  Dawson. 

The  case  last  mentioned,  to  which  reference  was  particularly 
made  in  Belton  v.  Hod<fes{4),  a  case  that  occurred  more  than 
[  'lie  ]  twenty  years  afterwards  in  C.  B.,  is  reported  ♦by  Mr.  Vesey,  ex 
relatione  merely,  but  it  is  probable  not  incorrectly.  I  have  read 
the  original  affidavits  on  which  the  petition  was  heard.  By 
declining  to  supersede  the  commission,  Lord  Eldon  did  not  pre- 
vent the  petitioner  from  disputing  its  validity  at  law,  or  a  court  of 
law  from  treating  it  as  invalid ;  nor  does  there  appear  reason  to 
suppose  that  Lord  Eldon  was  asked  or  would  have  consented  to 
interfere  against  the  petitioner,  for  the  purpose  of  enforcing  against 
him  submission  to  the  bankruptcy. 

Goode  V.  Harrison  (5)  may  be  thought  a  remarkable  case ;  but, 
if  not  opposing,  it  does  not,  I  think,  support  the  plaintiffs'  conten- 
tion against  the  younger  Dawson.  If  that  action  had  been  by  an 
unpaid  vendor  of  some  of  the  goods  supplied  in  April,  1818  (which 
was,  I  suppose,  the  date  of  the  letter  described  in  the  report  as 
dated  in  April,  1819),  and  not  by  a  vendor  of  goods  sold  more 
than  six  months  after  Bennion's  majority  (the  case,  in  all  other 
respects,  being  as  it  stood,  in  fact),  could  there  have  been  judg- 
ment against  Bennion  at  law ;  and  if  there  could  not,  would  there 
have  been  any  title  to  relief  against  him  in  equity?  In  my 
opinion  (I  repeat),  the  notion  of  charging  a  man  in  equity  after 
his  majority,  upon  a  purchase  or  sale  or  contract  made  during  his 
minority,  merely  because,  without  any  false  assertion  by  him,  the 
other  party  believed  that  he  was  not  a  minor,  believing  so  on  the 
ground  that  adults  only  could  with  propriety  have  such  dealings, 
is  contrary  to  principle,  is  of  dangerous  consequence,  and  is  not 
established  by  authority. 

There  may  be  a  want  of  delicacy,  or  indeed  of  morality,  in  the 
conduct  of  a  young  man  of  twenty  buying  a  picture  or  a  statue 

(1)  17  R  B.  ISO  (2  Madd.  40).  commission  against  an  infant  who  had 

(2)  64  E.  E.  3S6  (3  Hare,  503).  fraudulently  traded  as  an  adult. 

(3)  16  Ves.  265,  where  Lord  Eldon         (4)  9  Bing.  365. 

declined  to  supersede  a  bankruptcy  (5)  24  E.  E.  307  (5  B.  &  Aid.  147). 
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apon  credit,  without  mentioning  his  age ;  bat  laws  cannot  vindicate     stikbman 
every  deflection  from  propriety ;  and  it  must  be  preferable,  surely,      dawsok 
that  men  of  full  age,  in  or  out  of  trade,  should  sometimes  suffer 
for  acts  of  carelessness  or  imprudence,  than  that  there  should  be 
given  the  obvious  facility  and  plain  encouragement  to  minors  *to       [  *ii7  ] 
be  their  own   destroyers,  and  to  others  to  make  them  a  prey, 
which  would  be  afforded  by  the  rule  that  mutual  silence,  with  an 
appearance  of  manhood,  should  expose  a  boy,  upon  the  ground  of 
fraud,  to  be  fixed  after  his  majority  with  the  most  rash  and  foolish 
contracts,  or  with  the  liability  to  restore  money  wasted  in  childish 
extravagance.     '^  NuUa  lex  satis   comvioda  omnilms  est;   id  mode 
qu^ritur,  si  majori  parti  et  in  summam  jprodest'' 

In  the  cause  now  before  the  Court,  John  Eiddell  Dawson's  legal 
title  is  sought  to  be  taken  from  him  on  the  ground  of  a  sale  during 
his  infancy,  in  respect  of  which  he  has  not  received  nor  is  to 
receive  the  purchase  money.  There  seems  reason  to  believe  that 
the  purchase  money  went  into  the  hands  of  Messrs.  Middleton  and 
Barber,  towards  satisfying  a  pecuniary  demand  of  greater  amount 
that  they  had,  or  alleged  themselves  to  have,  against  him ;  but  in 
respect  of  which  it  is  probable,  if  not  certain,  that  he  could  not 
have  been  sued.  And  relief  against  Messrs.  Middleton  and  Barber 
cannot  be  given  in  this  suit,  constructed  as  it  is.  Their  right  was 
and  is  to  be  dismissed  from  it.  On  the  whole,  if  it  be  assumed, 
that  from  the  beginning  to  the  end  of  the  year  1842,  they  and  the 
plaintiffs,  and  Mr.  Hoole,  and  Messrs.  Ewart  and  Bell,  believed 
John  Eiddell  Dawson  to  be  of  full  age,  and  had  no  reason  to 
suspect  the  contrary,  the  case  is  still  not  one  in  which,  either  upon 
principle,  or  upon  such  authority  as  binds,  independently  of  prin- 
ciple, the  Court,  it  ought,  in  my  judgment,  to  pronounce  that  a 
fraud  has  been  committed  by  him  in  respect  of  which  relief  in 
equity  should  be  now  given  against  him. 

It  follows,  that  I  must  think  it  unnecessary,  for  the  purpose  of 
any  question  of  relief,  to  decide  whether  his  father  has  any  lien 
upon  the  shares,  or  any  interest  in  them.  Without  determining 
that  point,  I  conceive  that  the  bill  ought  to  be  dismissed  against 
the  Dawsons,  with  costs  as  to  the  father,  without  costs  as  to  the 
son,  and  without  prejudice  to  an  action  or  any  other  suit. 
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COLLIS  V.  EOBINS. 

(1  De  G.  &  8m.  131—142 ;  8.  C.  16  L.  J.  Ch.  251 ;  11  Jur.  362.) 

A  testator  deyised  his  real  estate  to  trustees  in  trust  for  sale,  and  out  of 
the  proceeds  and  out  of  the  rents  till  sale,  to  pay  his  debts  and  the  trustees' 
costs,  charges,  and  expenses,  and  then  upon  trust  to  pay  three  legacies  of 
600/.  each ;  and  as  to  all  his  personal  estate  and  effects,  the  testator  gare 
the  same  to  T.  B.,  his  executors,  administrators,  and  assigns : 

Held,  first,  that  the  will  did  not  give  to  T.  R.,  nor  dispose  of»  the 
surplus  of  the  beneficial  interest  in  the  produce  of  the  testator's  real 
estate,  after  paying  the  charges  which  ought  to  be  considered  as  imposed 
thereon ;  and  that  such  surplus  belongs  to  the  heir-at-law. 

Held,  secondly,  that,  as  between  the  heir  and  T.  B.,  the  personal  estate  is 
the  fund  first  applicable  to  the  payment  of  the  testator's  debts. 

Thomas  Gollis,  by  his  will,  dated  May  18th,  1845,  gave  and 
deyised  to  John  Robins  and  Benjamin  Bobins  a  freehold  messuage 
and  land,  and  all  other  his  real  estate,  upon  trust  for  sale,  as  soon 
after  his  decease  as  they  should  think  proper,  and  to  stand  pos- 
sessed of  the  money  to  be  so  produced,  and  of  the  rents  of  the  real 
estate  in  the  meantime,  upon  trust  to  pay  the  testator's  debts,  and 
also  the  trustees'  costs,  charges,  and  expenses;  and  then  upon 
trust  to  pay  to  two  nieces  of  the  testator  500Z.  each  absolutely ; 
and  upon  further  trust  to  place  out  another  sum  of  500Z.,  and  to 
invest  the  same ;  and  then  the  testator  proceeded  to  declare  the 
trust  of  the  third  legacy  of  600/.,  and  of  his  residuary  personal 
estate,  and  otherwise,  in  the  following  words :  ''  And  upon  further 
trust,  from  time  to  time,  to  receive  and  afterwards  pay  or  other- 
wise apply  the  whole  of  the  dividends  or  interest  (as  the  case  may 
be)  of  the  said  sum  of  SOOZ.  unto  Miss  Susannah  Brett,  daughter 
of  the  late  Mr.  William  Brett,  of  Stone,  banker,  deceased,  for  and 
during  the  term  of  her  natural  life;  and  from  and  after  her 
^decease,  then  upon  trust  that  they,  my  said  trustees,  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  do  and  shall  pay  and  transfer  the  said  sum  of  600L,  and 
the  stocks,  funds,  and  securities  respectively,  on  which  the  same 
shall  be  invested ;  and  also  the  dividends,  interest,  and  income 
thereof,  which  shall  become  due,  after  the  decease  of  the  said 
Susannah  Brett,  unto  my  godson,  Thomas  Bobins,  son  of  the  said 
John  Bobins ;  and  as  to,  for,  and  concerning  all  and  singular  my 
ready  monies  and  securities  for  money  to  me  belonging,  and  all 
other  my  personal  estate  and  effects  whatsoever,  and  wheresoever 
the  same  may  be  at  the  time  of  my  decease,  I  give  and  bequeath 
unto  my  said  godson,  the  said  Thomas  Bobins,  his  executors, 
administrators,  and  assigns.    I  give  and  devise  all  estates  vested 
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in  me  on  any  trusts,  or  by  way  of  mortgage  in  fee,  and  which  I  Collib 
have  power  to  dispose  of  by  this  my  will,  with  the  appurtenances,  robivs. 
unto  the  said  John  Bobins  and  Benjamin  Bobins,  and  to  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the 
respectiye  natures  and  legal  qualities  of  the  same  estates  respec- 
tively, upon  trust,  to  hold  or  dispose  of  the  said  trust  estates 
in  the  manner  in  which  they  ought  to  be  held  and  disposed  of 
pursuant  to  the  said  trusts,  and,  upon  payment  of  the  money 
secured  on  mortgage,  to  convey  or  assign  the  estates  in  mortgage 
to  the  person  or  persons  entitled  thereto  for  the  time  being."  The 
will  then  contained  the  usual  trustees'  receipt  clause,  and  clauses 
for  the  indemnity  of  the  trustees ;  and  the  testator  appointed  the 
said  John  Bobins  and  Benjamin  Bobins  executors. 

The  testajk)r  died  in  October,  1845,  and  his  will  was  proved  in 
February,  1846. 

The  present  suit  was  instituted  by  William  Blow  CoUis,  the 
testator's  heir-at-law,  against  the  devisees  in  trust  and  executors  of 
the  will,  and  Thomas  Bobins,  who  was  the  infant. 

And  the  bill  charged,  that,  inasmuch  as  the  testator's  will  [  188  ] 
contained  no  disposition  of  the  surplus  of  the  produce  of  the 
sale  of  the  testator's  real  estate,  the  plaintiff,  as  the  testator's 
heir-at-law,  was  entitled  to  the  surplus,  after  payment  of  the 
legacies  bequeathed  by  the  will  out  of  the  produce  of  the  real 
estate,  and  such  of  the  debts  of  the  testator  as  his  personal'  estate 
would  be  insufficient  to  satisfy ;  and  the  prayer  was,  that  declara- 
tions and  accounts  might  be  made  and  taken  accordingly. 

The  questions  of  importance  raised  on  this  will  were  the  following : 

First,  whether  the  proceeds  of  the  testator's  real  estate,  subject 
to  the  charges  and  legacies  thereon,  were  undisposed  of  by  the 
testator's  will,  in  which  case  it  was  not  questioned  but  that  the 
plaintiff  would  be  entitled  to  them  as  the  testator's  heir-at-law  ;  or 
whether  they  were  included  under  the  residuary  bequest  to  the 
bfant  defendant. 

Secondly,  whether  the  testator's  debts,  and  the  costs  attending 
the  execution  of  the  trusts  of  the  testator's  will,  and  his  funeral 
expenses,  where  chargeable  on  the  testator's  personal  estate  as  a 
primary  fund,  in  exoneration  of  the  proceeds  of  the  real  estate ;  or 
whether  they  were  chargeable  on  the  proceeds  of  the  real  estate 
under  the  trusts  of  the  testator's  will. 

Mr.  Wigram  and  Mr,  Pryor,  for  the  plaintiff.     *     ♦     ♦ 


70  1847.    CH.     1  DE  G.  &  8M.  184—136.  [b.b. 

GoLLiB  Mr.  Hodgson  and  Mr.  FoUetty  for  the  infant  defendant  Thomas 

BoBiNs.      Bobins,  contended  [that  the  gift  to  the  infant  was  sufficiently  large 

[  1H4  ]       to  include  the  proceeds  of  the  real  estate  as  well  as  the  mere 

personal  estate  of  the  testator].    But  if  the  Court  should  hold  the 

heir  to  be  entitled  to  the  proceeds  of  the  sale  of  the  real  estate,  still, 

at  least,  the  personal  estate  is  claimed  for  the  infant  clear  of  debts 

[  •iss  ]       and  *legacies.    *    *    * 

Mr.  Bacon  and  Mr.  Bentinck,  for  the  trustees. 
Mr.  Wigram,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

Marehh.       The  YicE-GhANCELLOB  : 

[  'ise  ]  I  have  read  attentively  this  will,  upon  which  two  questions  *onlj 

were  raised.  As  to  one  of  them,  I  think  that  the  will  does  not  give 
to  Thomas  Bobins,  and  does  not  dispose  of,  the  surplus  of  the  bene- 
ficial interest  in  the  produce  of  the  testator's  real  estate,  after 
paying  the  charges  which  ought  to  be  considered  as  imposed  upon 
it,  according  to  the  true  construction  of  the  instrument ;  and  that 
the  surplus,  therefore,  if  any,  belongs  to  the  plaintiff,  as  the  heir. 

The  other  question,  that,  namely,  whether  the  real  estate  or  the 
personal  estate  is  the  fund  first  applicable  to  the  payment  of  the 
testator's  debts,  (for  the  personal  estate  has  not  been  argued  not  to 
be  the  first  fund  for  paying  the  funeral  expenses  and  the  expenses 
of  proving  the  will  in  the  Ecclesiastical  Court),  has  appeared  to  me 
one  of  more  difficulty ;  upon  which,  it  had  occurred  to  me  to  doubt 
whether  a  statute,  that  relieved  our  law  from  a  great  discredit  (I 
was  nearly  saying  scandal),  the  Act,  namely,  of  1888  (3  &  4  Will. IV. 
c.  104),  ought  not  to  have  some  influence,  so  as  possibly  to  render 
a  decision  since  the  Act  in  favour  of  the  personal  estate  against  the 
real  estate  right,  which,  before  the  Act,  would  have  been  erroneous. 
I  cannot,  however,  venture  to  say,  that,  in  the  present  instance,  at 
least,  I  ought  so  to  view  it ;  though,  certainly,  where  a  testator  dies 
solvent,  a  charge  of  his  debts  upon  his  real  estate  by  his  will  is  at 
present  of  little  or  no  materiality,  so  far  as  his  creditors  are  con- 
cerned, who  need  scarcely  care  whether  the  real  assets  are  legal  or 
equitable,  if  they  are  in  either  case  sure  of  payment;  a  remark 
subject,  of  course,  to  this,  that  the  state  of  the  property  may  be 
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such  as  to  render  material  the  question  whether  the  assets  are  equit-       Collis 
able ;  and  to  this,  that  a  creditor  may,  after  his  debtor's  death,  be      robik& 
liarred  by  delay  as  to  a  remedy  against  his  personal  estate,  without 
being  so  against  his  real  estate,  in  certain  circumstances ;  and  it  is 
to  be  recollected  that  what  is  now  true  of  the  real  estate  of  all 
deceased  debtors,  was,  for  more  than  twenty-five  years  before  1888, 
true  of  the  ^freehold  estates  of  debtors,  who  were,  at  their  deaths,       [  *1S7  ] 
in  trade. 

The  particulars  of  the  will  here  are  soon  stated.    It  is  dated  in 

1845.     All  the  real  estate  is  devised  to  John  Bobins  and  Benjamin 

Bobins,  in  trust  to  sell.    The  proceeds  of  the  sale,  and  the  rents  in 

the  meantime,  are  directed  to  be  applied,  ''  in  the  first  place,  to  pay 

and  satisfy  all  debts  due  and  owing  '*  from  the  testator  at  the  time 

of  his  decease  to  any  person  or  persons  whomsoever,  and  then  to 

pay  the  trustees  all  costs,  charges,  and  expenses  attending  the 

execution  of  the  trusts  thereby  created,  or  in  relation  thereto,  and 

then  to  pay  to  each  of  the  two  nieces  of  the  testator,  whom  he 

names,  500/.,  and  then  to  invest   500/.,  of  which  he  directs  the 

interest  to  be  paid  to  a  third  l^dy  for  her  life,  and  the  capital  to  be, 

after  her  decease,  paid  to  his  godson,  Thomas  Bobins,  (son  of  one 

of  the  trustees).     The  will  concludes  in  the  following  words :  **  And 

as  to,  for,  and  concerning  all  and  singular  my  ready  monies,  and 

securities  for  money  to  me  belonging,  and  all  other  my  personal 

estate  and  effects  whatsoever,  and  wheresoever  the  same  may  be  at 

the  time  of  my  decease,  I  give  and  bequeath  unto  my  said  godson, 

the  said  Thomas  Bobins,  his  executors,  administrators,  and  assigns. 

I  give  and  devise  all  estates  vested  in  me  on  any  trusts,"  &c.     (His 

Honour  here  read  the  clauses  in  the  will  containing  the  devise  of 

trust  and  mortgage  estates.)     Thus,  therefore,  it  appears  that  the 

devisees  in  trust  are  the  executors,  are  the  only  executors:  that 

there  is  given  to  the  heir  (the  plaintiff  in  the  cause)  nothing ;  but 

to  his  daughter,  one  of  the  testator's  two  nieces,  a  sum  of  500/. : 

that,  as  to  the  beneficial  interest  in  the  produce  of  the  real  estate, 

there  is  an  original  intestacy,  not  wholly  but  partially  (at  least,  as 

it  seems,  without  much  or  without  any  doubt  to  me) ;  that  there  is 

one  universal  legatee  of  the  personal  estate ;  that  he  is  neither  a 

trustee  nor  an  executor,  but  is  one  of  the  four  persons  among  whom 

the  beneficial  ^interest,  in  the  produce  of  the  real  estate,  is  given,       [  'iss] 

80  far  as  the  testator  has  disposed  of  it ;  and  that,  unless  under  the 

words  **  all  costs,  charges,  and  expenses,  attending  the  execution  of 

the  trusts  hereby  created,  or  in  relation  thereto,"  or  the  words  **  all 
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CoLLis  loss,  costs  and  charges,  and  expenses,  they  or  he  shall  bear  or  be 
Robins.  put  unto,  in  the  execution  of  this  my  will,  or  in  relation  thereto," 
(expressions  in  construing  which,  attention  ought,  I  suppose,  to  be 
given  to  the  places  in  which  they  are  found  upon  the  will  respec- 
tively), it  is  clear  that  the  instrument  does  not  in  terms  notice,  does 
not  expressly  refer  to,  any  payment  or  deduction,  as  to  be  made  out 
of  the  personal  estate,  and  I  suppose  equally  clear  that  the  expenses 
of  the  funeral,  and  of  proving  the  will  in  the  Ecclesiastical  Court, 
are  not  charged  on  the  real  estate,  or  made  payable  out  of  its  pro. 
ceeds.  Whether  this  circumstance,  whether  the  fact  that  this 
particular  will  does  not  in  terms  call  the  gift  of  the  personal 
estate  residuary,  or  a  gift  of  a  residue,  ought,  upon  the  question  of 
*  exoneration,  to  be  deemed  of  weight  on  either  side,  may  perhaps  be 
questionable.  It  has,  however,  been  judicially  said,  that  a  testator's 
actjuaintance  with  the  law  is  to  be  presumed ;  and  certainly  it  is 
very  plain,  that  whatever  was  the  testator's  right  of  arranging  the 
order  and  mode  in  which  the  different  portions  of  his  property 
should,  as  between  themselves,  be  applied,  it  was  beyond  his  power 
to  exempt  his  personal  estate  from  liability  to  his  creditors  at  least, 
if  not  from  that  and  other  liabilities,  and  beyond  his  power  also  to 
prevent  his  executors  from  acquiring  the  property  in  it,  or  to  enable 
Tliomas  Robins,  without  their  assent,  or  the  assistance  of  a  court  of 
equity,  to  obtain  any  benefit  from  it.  A  testator,  also,  knowing  the 
law,  would  know  the  difference  between  legal  and  equitable  assets. 
I  need  not  say  whether,  independently  of  authority,  I  should 
have  thought  it  right,  or  probably  right,  to  treat  the  instrument 
before  me  as  exhibiting  an  intention  of  exonerating  the  personal 
[  *139  ]  estate  from  the  debts ;  for  the  question  *of  exoneration  has  arisen 
upon  so  many  wills,  has  presented  itself  in  such  a  variety  of  forms 
and  circumstances,  and  is  so  ancient  and  almost  so  familiar  a 
grievance  of  the  Court,  that  authority  upon  it  is  abundant.  The 
accumulation,  indeed,  of  cases,  with  the  different  views  taken  by 
different  Judges  of  the  effect  of  particular  phrases  or  provisions, 
has  tended,  I  suppose  of  necessity,  to  embarrass  the  question,  and 
this  must  probably  be  thought  somewhat  an  unruly  quarter  of  the 
law.  On  the  whole,  however,  some  principles  of  interpretation 
with  reference  to  the  point  under  consideration,  have  been  finally 
recognised  and  established,  which,  whenever  the  point  arises,  are 
to  be  kept  in  view  and  not  intentionally  abandoned. 

But  still,  with  reference  to  the  true  construction  and  effect  of 
such  a  will  as  this,  the  authorities  cannot,  I  think,  be  represented 
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aB  uniform  or  harmonioas,  and  I  have  had,  therefore,  to  consider  Collis 
whether  those  against  or  those  for  the  plaintiff,  as  the  testator's  bobiks. 
heir,  preponderate. 

The  reported  cases,  more  or  less  directly  in  point,  which  have 
been  decided  within  the  last  150  years,  would,  extracted  from  the 
many  volumes  containing  them,  and  collected,  form  together,  I  do 
not  say  a  great  evil,  but  a  great  book.  It  appeared  to  me,  upon 
this  occasion,  that  I  might  content  myself,  in  addition  to  Boode  v. 
Bltmdell  (i),  with  consulting  particularly  Lord  Inchiquin  v.  French  (2) , 
iMike  of  Ancaster  v.  Mayer  (3),  Webb  v.  Jones  {4)  ^  Burton  v. 
A'lioicttan  (5),  Brummel  v.  Protliero  (6)  ^  Brydges  v.  Phillips  {7), 
M'Cleland  v.  Shaiv{s)^  Watson  v.  Brickwood  (9) ,  Toiver  v.  Lord 
Rous  (10),  Greene  v.  Greene  (ii),  Michell  v.  Mickell  (12),  Driver  v. 
Ferrand  (13),  Blount  v.  Hipkins  (14),  ♦and  Lamphier  v.  Despard  (16).  f  'liO  ] 
Having  done  this,  and  having  done  so  with  the  conviction  that  I 
should  be  in  error  were  I  to  depart  from  any  principle  or  rule 
vrhich,  in  the  course  of  the  judgment  in  Bootle  v.  BlundeU,  (a 
judgment  containing  various  observations  having,  as  I  think,  a 
particular  bearing  as  well  as  a  bearing  generally  on  the  present 
case,)  Lord  Eldon  recognised  or  laid  down,  I  have  arrived  at  the 
conclusion  that  the  preponderance  of  authority  is  in  favour  of  the 
heir  upon  the  point  of  exoneration. 

Among  the  propositions  which,  in  the  case  that  I  have  first 
mentioned,  were  stated  by  the  great  Judge  who  decided  it,  are 
these  (16) :  "  I  can  find  no  rule  deducible  from  all  that  has  been 
said  on  the  subject  but  this,  (which  appears  to  be  a  rule  supported 
by  all  the  cases  taken  together),  namely,  that  since  it  has  been 
laid  down  that  express  words  are  not  necessary  to  exempt  the 
personal  estate,  there  must  be  in  the  will  that  which  is  sometimes 
denominated  'evident  demonstration,'  sometimes  'plain  intention,' 
and  'necessary  implication,'  to  operate  that  exemption.  Thus 
much  can  be  collected  from  the  cases ;  but  when  you  proceed 
farther,  and  inquire  what  it  is  that  constitutes  this  evident 
demonstration,  plain  intention,  or  necessary  implication,  it   does 

(1)  15  K.  B.  93  (1  Mer.  193).         (10)  11  R.  K.  169  (18  Ves.  132). 

(2)  Amb.  33.  (11)  20  R.  R.  284  (4  Madd.  148). 

(3)  1  Br.  C.  C.  454.  (12)  21  R.  R..280  (5  Madd.  69). 

(4)  2  Br.  C.  C.  60.  (13)  32  R.  R.  315  (1  Russ.  &  My. 

(5)  3  R.  R.  62  (3  Vos.  107).  681). 

(6)  3  Vee.  111.  (14)  40  R.  R.  74  (7  Sim.  43). 

(T)  6  Ves.  5C7.  (15)  59  R.  R.  641  (2  Dr.  &  War.  59). 

(8)  2  Sch.  &  Lef.  538.  (16)  15  R.  R.  93  (1  Mer.  219,  220, 

(9)  9  Ves.  447.  221). 
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CoLLis  appear  to  me  that  Lord  Alvanlby  is  right,  when  he  says,  *  You 
BoBiNB.  are  not  to  rest  on  conjecture,  but  the  mind  of  a  Judge  must  be 
convinced  that  he  is  deciding  according  to  what  the  testator 
intended.'  The  expression  *  necessary  implication '  is  frequently 
applied  to  cases  between  a  devisee  and  heir-at-law ;  and  yet  there 
is  hardly  a  case  decided  against  an  heir-at-law  where  the  impli- 
cation, upon  which  it  was  so  decided,  was  of  absolute  necessity. 
It  is  but  a  loose  way  of  defining  this  expression,  to  say  that  the 
intention  must  be  so  probable,  that  the  Judge  cannot  suppose  the 
contrary  ;  and  it  seems  strange  to  lay  down  as  a  rule  that  express 
words  shall  not  be  required,  but  yet  that  there  must  be  expressions 
[  'HI  ]  tantamount  *to  express  words.  I  take  it  that  this  is  what  will  be 
found  to  be  the  result  of  all  the  cases,  that  the  Judge  is  in  every 
instance  to  look  at  the  whole  of  the  will  together,  and  then  ask 
himself  whether  he  is  convinced  that  it  was  the  testator's  intention 
to  exempt  his  personal  estate.  Many  rules  are  clear  and  positive. 
First,  it  is  certain  that,  in  equity  as  well  as  at  law,  the  personal 
estate  is  first  liable,  and  that  the  amount  of  the  personal  estate, 
whatever  it  may  be,  makes  no  difiference  in  the  case.  That  was 
not  so,  however,  according  to  the  old  decisions,  as  I  shall  have 
occasion  to  point  out  to  you  presently.  I  take  it  to  be  certain,  also, 
that  it  is  not  enough  for  the  testator  to  have  charged  his  real 
estate  with,  or  in  any  manner  devoted  it  to,  the  payment  of  his 
debts  ;  that  the  rule  of  construction  is  such  as  aims  at  finding,  not 
that  the  real  estate  is  charged,  but  that  the  personal  estate  is  dis- 
charged. Then,  on  the  question  whether  the  personal  estate  is 
discharged  or  not,  I  apprehend  it  will  be  found  that  the  very  same 
circumstances  have,  in  the  minds  of  different  Judges,  led  to 
different  conclusions ;  and  this  is  the  result  to  be  drawn  from  the 
most  diligent  comparison  of  all  the  cases." 

And  he  afterwards  says  again,  "  It  is  not  by  an  intention  to 
charge  the  real,  but  by  an  intention  to  discharge  the  personal 
estate,  that  the  question  is  to  be  decided"  (i). 

Applying  this  test  or  these  tests  to  the  present  will,  and 
recollecting  what  has  been  determined  in  other  cases  of  which  the 
authority  is  unquestioned,  I  am  unable  to  say  that  this  testator's 
personal  estate  is  not  to  be  subjected  to  his  debts  in  its  ordinary 
course  and  common  order;  and  here  I  may  observe,  that  the 
present  Lord  Chancellor,  in  a  case  before  him,  in  1838,  thus 
expressed  himself:  **  We  must  presume  that  the  testator  was 
(1)  15  R.  R.  102  (1  Mer.  220). 
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cognizant  of  the  rale  of  law,  and  if  he  knew  the  law  at  all,  he 
most  have  known  that  he  could  not  exonerate  the  personal  estate 
from  the  bnrthen  of  *his  debts,  unless  he  so  expressed  himself  as 
to  lead  the  Court  to  the  fair  conclusion,  from  the  language  which 
he  used,  that  such  was  the  intention  which  he  meant  to  express  "  (i). 

It  being  clear,  that,  upon  those  who  allege  a  testator's  personal 
estate  not  to  be  the  first  fund  for  paying  his  debts,  lies  the  burthen 
of  showing  that,  in  so  many  words  or  by  expressions  tantamount, 
he  has  directed  his  personal  estate  not  to  be  so,  and  that  they 
must  do  more  than  bring  his  meaning  into  doubt,  I  do  not  find  it 
possible  (considering  the  state  of  the  authorities)  to  declare  that 
the  legatee  of  the  personalty  has,  in  the  present  instance,  done  this. 

I  must  decide  in  the  heir's  favour,  therefore,  both  the  points 
that  have  been  argued ;  though  my  decision  would,  I  very  much 
saspect,  be  altogether  reversed  by  the  testator,  if  he  could  sit  in 
judgment  on  his  will.  But,  as  Lord  Eldon,  in  a  case  that  I  have 
several  times  mentioned,  said,  ''  After  all,  the  question  is  not  what 
the  testator  really  meant,  (which  can  never  be  ascertained),  but 
what  he  has  authorized  the  Court  to  say  it  is  probable  was  his 
meaning"  (2). 

The  decree  must,  in  other  respects,  be  one  very  much  of  course. 


COLLIS 
V, 

Robins. 

[•142] 


BEOWN   V.   LAKE. 

(1  De  O.  &  Sm.  144—151.) 


1847. 
Feb.  36. 
Mareh  3. 


In  a  creditor's  suit  for  the  administration  of  the  assets  of  an  intestate        Kiuoht 
who  liad  joined  in  a  hond  as  a  surety,  the  bond-creditor,  being  aware  of  Bbugb,  V.-O. 
the  suit,  omitted  to  prove  till  the  time  limited  by  the  advertisements  for         [  144  ] 
creditors  to  come  in  had  expired  ;  a  decree  on  further  directions  had  been 
made,  the  administratrix  had  admitted  assets,  and  the  principal  debtor  in 
the  bond  had  become  bankrupt :  Held,  that  he  might  still  be  let  in  upon 
terms,  the  fund  remaining  undistributed. 

An  admission  of  assets  by  the  administratrix,  embodied  in  an  order 
made  on  a  petition  in  the  cause,  qualified  by  a  declaration  in  a  subsequent 
order.  Arrangement  of  priorities  between  simple  contract-creditors  coming 
in  within  the  time  limited  by  the  advertisements  and  bond-creditors  coming 
in  subsequently. 

Richard  Lake  died  on  the  12th  of  May,  1842,  intestate,  leaving 
Henry  Lake,  an  infant,  his  heir-at-law,  and  Frances  Lake,  his 
daughter,  who,  being  of  age,  obtained  letters  of  administration  to 

his  effects. 


(1)  Bickham  v.  CruUwell,  45  R.  B. 
380  (3  My.  &  Cr.  772). 


(2)  15  E.  E.  108  (1  Mer.  237). 
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Brown  Shortly  after  the  death  of  Richard  Lake,  Burton  Brown,  a  simple 

Laks.  contract-creditor  of  the  intestate^  instituted  a  suit  on  behalf  of  him- 
self and  all  other  the  creditors  of  the  intestate,  against  the  heir-at- 
law  and  administratrix  for  the  administration  of  the  intestate^s 
estate;  upon  which  the  ordinary  decree  in  a  creditor's  suit  was 
made  on  the  27th  of  May,  1848,  directing  the  usual  accounts  of  the 
intestate's  personal  estate  and  efifects,  and  of  his  debts,  and  the 
Master  was  to  cause  the  usual  advertisements  for  creditors  to  be 
published,  and  it  was  ordered  that  in  case  the  intestate's  personal 
[  *146  ]  estate  should  be  insufficient  to  pay  his  debts,  the  ^Master  should 
ascertain  and  state  of  what  real  estates  the  intestate  died  seised,  and 
whether  the  same  were  encumbered,  and  what  rents  had  been 
received  in  respect  of  the  said  estates,  and  how  the  same  had  been 
applied. 

The  Master,  after  causing  the  usual  advertisements  to  be  published 
for  creditors  to  come  in,  and  after  the  expiration  of  the  time  limited 
by  the  advertisements,  made  his  general  report,  dated  the  20th  day 
of  May,  1845,  whereby  it  appeared  that  the  intestate's  personal 
estate  was  insufficient  for  the  payment  of  his  debts  by  4,5802. 175.  Id. 

On  the  28th  of  June,  1845,  the  cause  came  on  for  further  direc- 
tions ;  when  an  order  was  made  for  the  sale  of  the  real  estates. 

In  pursuance  of  this  order,  the  real  estates  were  put  up  for  sale 
by  public  auction  on  the  26th  of  August,  1845,  when  part  only  of 
them  was  sold,  the  biddings  for  the  remainder  not  having  reached 
the  reserved  price. 

An  agreement  was  however  entered  into  between  the  plaintiff  aud 
a  creditor  named  Stracey  Lake,  who  had  proved  under  the  decree 
for  5,609Z.  58.  4e2.,  for  the  sale  to  the  latter  of  the  remaining  real 
estate  for  2,800/.,  to  be  paid  or  ret.ained  out  of  the  debt  of 
5,6092.  58.  4d. 

By  an  order  made  on  the  petition  of  the  plaintiff,  dated  the  4th 
November,  1845,  after  stating  an  admission  on  the  part  of  the 
administratrix,  that  there  were  sufficient  assets  to  satisfy  the  claims 
on  the  intestate's  estate,  it  was  ordered  that  Mr.  Stracey  Lake  should 
be  the  purchaser  of  the  freehold  and  copyhold  hereditaments  and 
premises  mentioned  in  the  petition,  at  2,8002.,  and  should  be  at 
liberty  to  retain  that  amount  in  part  discharge  of  the  debt  proved 
by  him  against  the  estate.    The  purchase  was  completed  accordingly. 

The  present  application  was  a  petition  of  a  Mr.  Howard,  who  novr 

for  the  first  time  sought  leave  to  go  in  before  the  Master  and  prove 

[  '146  ]      as  a  creditor,  after  the  time  limited  *by  the  Master's  advertisements 
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for  the  purpose  had  expired,  and  after  the  above  proceedings  in  the       Bbown 

BUit.  LAKE. 

The  intestate,  it  appeared,  v^as  co-obh*gor  with,  and  as  surety 
for,  a  Mr.  Quincy,  in  a  bond  to  the  petitioner,  and,  until  recently, 
Mr.  Quincy  had  paid  the  interest  regularly,  the  petitioner,  though 
knowing  of  the  suit  and  the  advertisements,  apparently  trusting 
Mr.  Quincy  alone. 

In  January,  1847,  Quincy  became  bankrupt,  and  thereupon  the 
present  petition  was  presented,  praying  that  the  petitioner  might  be 
at  liberty  to  go  in  and  prove  the  bond-debt  in  this  suit. 

The  petition  was  opposed  on  the  part  of  the  plaintiff  and  Mr. 
Stracey  Lake,  on  the  grounds  that  the  petitioner  was  throughout 
well  aware  of  the  suit  and  the  object  of  it ;  that  the  solicitor  of  the 
plaintiff  was  the  son  of  the  petitioner,  and  his  general  solicitor  as 
well  as  his  solicitor  in  the  matter  of  the  debt  now  in  question,  and 
had  been  in  actual  communication  with  the  petitioner,  as  to  the 
payment  of  the  debt  by  Quincy,  and  had  even  actually  received  for 
him  a  large  part  of  it.  That,  notwithstanding  these  circumstances, 
no  claim  upon  the  said  bond  had  been  made  on  the  part  of  the 
petitioner  against  the  estate  of  the  intestate,  and  that  the  suit  and 
proceedings,  of  which  the  petitioner  was  aware,  amounted  to  a 
requisition  on  the  part  of  the  estate  of  the  said  intestate  to  him,  to 
claim  his  debt  if  it  was  still  due  from  the  estate  to  him.  It  was 
farther  submitted,  on  the  part  of  those  respondents,  that  if  the 
petitioner  should  establish  his  debt,  the  intestate's  estate  would  not 
pay  a  dividend  of  more  than  about  128.  in  the  pound  to  the  creditors ; 
that  Quincy  was  in  good  credit  up  to  December,  1846,  and,  if 
required  by  the  petitioner,  could  and  would  have  paid  the  bond- 
debt  ;  and,  moreover,  that  if  the  petitioner  had  proved  or  claimed 
any  debt  against  the  estate  of  the  intestate  upon  the  bond,  the 
*amount  would  have  been  demanded  from  Quincy,  and,  if  necessary,  [  •li?  1 
payment  thereof  would  have  been  enforced  from  him  by  the  plaintiff 
on  behalf  of  himself  and  the  other  creditors. 

Mr.  Wigram,  Mr.  Bctcon,  and  Mr.  Loudon,  in  support  of  the 
petition,  [cited  Oillespie  v.  Alexander  (i)  and  other  cases]. 

Mr.  Roll  and  Mr.  Goldsmid,  for  the  administratrix  [cited  David 
V.  Frotcd  (2)  and  Sawyer  v.  Birchmore  (3)  ] : 

If,  however,   the  petitioner  is  let  in  to  prove   his   debt,  the        [  148  ] 

(1)  27  R.  E.  3d  (3  Buss.  130).  (3)  44  E.  E.  93  (2  My.  &  Cr.  611). 

(2)  36  B.  R.  308  (1  My.  &  K.  200). 
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Bbowv       administratrix  must  be  allowed  to  withdraw  the  admission  of  assets 
Lake.        which  she  made,  owing  to  his  laches.    *     *     * 

Mr.  Russell  and  Mr.  G.  L.  Russell,  for  the  plaintiff  in  the  cause : 

The  petitioner  cannot  come  in  and  prove  without  altering  rights 
which  he  has  no  pretence  for  altering.  The  admission  of  assets  bj 
the  administratrix,  and  the  purchase,  proceeded  upon  a  supposed 
state  of  facts  believed  to  exist,  owing  to  the  laches  of  the  petitioner. 
Rights  were  thus  created  which  will  be  prejudiced  if  the  petitioner 
is  allowed  to  come  in ;  and  the  petitioner  has  no  right  to  interfere 
with  the  contract  entered  into  with  the  purchaser.     *     *     * 

[  1*9  ]  Mr.  Wigram,  in  reply. 

The  Vice-Chancellor  : 

If  the  order  had  here  been  a  decree  on  further  directions  within 
the  ordinary  meaning  of  that  expression,  as  used  for  purposes  lil^e 
the  present,  I  should  still  have  thought  the  mere  circumstances 
that  the  fund  was  in  Court,  and  that  the  creditor  was  aware  of  the 
suit,  and  with  that  notice  abstained  from  applying  in  the  suit,  were 
not  sufficient  of  themselves  to  exclude  him  from  the  right  to  apply 
to  this  Court  for  relief,  the  fund  remaining  undistributed.  But, 
in  the  present  case  the  suit  has  not  advanced  so  far;  because, 
although  there  has  been  one  hearing  on  further  directions,  yet  all 
that  was  done  upon  that  occasion  (material  for  the  present  purpose) 
was  to  direct  the  real  estate  to  be  sold,  and  the  accounts  to  be 
continued ;  and  the  order  did  not  direct  either  apportionment  or 
payment  to  any  person. 

The  only  point  upon  which  my  mind  has  laboured,  has  been,— 
whether  there  was  the  probability  of  a  case  being  established  of 
this  description,  that  the  creditor  and  his  solicitor  had  so  conducted 
themselves  as  to  occasion  a  course  to  be  taken  with  regard  to  Quincv 
rendering  it  not  just  against  others  to  interfere  upon  the  present 
occasion. 

Now,  not  only  is  that  not  directly  asserted  anywhere,  but  it  must 
be  remembered  that  there  is  no  ground  whatever  upon  the  evidence 
for  saying  that  Mr.  Howard,  the  creditor,  had  done  any  act  to 
preclude  himself  from  claiming.  If  he  was  at  any  time  in  a  condi- 
tion to  claim,  it  was  incumbent  upon  those  who  knew  that  he  was 
in  such  a  condition  to  remember  that  circumstance,  and  to  act 
accordingly ;  and  if,  without  any  express  assurance,  they  chose  to 
rely  on  this,  that  a  man  who  might  claim,  and  who  had  not  barred 
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himself  •from  claiming,  would  not  claim,  they  must  abide  by  the       Brown 
consequences.     It  seems  to  me,  therefore,  that  I  must  give  the        Lakb. 
creditor  an  inquiry  as  to  the  debt,  he  paying  the  costs  of  the       [^isO] 
petition,  and  undertaking  to  abide  by  any  order  that  the  Court 
may  think  fit  to  make  as  to  subsequent  costs,  and  with  respect  to 
Mr.  Stracey  Lake's  purchase. 


WILSON  V.  WILSON.  ^^7. 

March  8. 
(1  De  G.  &  Sm.  152—155.)  

A  teetator,  by  a  will  not  executed  so  as  to  pass  freehold  estates,  gave    b^uob,  V.-C. 
freeholds  and  copyholds  to  his  brother,  on  condition  of  the  latter  joining      *  r  leo  i 
the  testator's  nephew  in  the  purchase  of  certain  annuities,  and  gaye  to  the 
nephew  freeholds,  leaseholds,  and  personalty,  on  a  similar  condition. 

The  hrother  disclaimed :  Held,  that  the  nephew  must  make  provision  for 
one-half  of  the  annuities. 

One  6f  the  annuities  was  directed  by  the  will  to  he  paid  to  the  widow  so 
long  as  she  should  live,  and  if  she  had  any  child  horn,  such  sum  to  be 
continued  for  its  life.  There  were  three  children  bom :  Held,  that  the 
direction  applied  to  the  eldest  only ;  and  that,  taking  the  annuity,  she  was 
bound  to  give  effect  to  the  other  annuity,  and  to  the  gifts  to  the  nephew  as 
regarded  the  one-third  share  of  freeholds  which  descended  to  her. 

Bequest  of  500/.,  or  an  annuity  of  251,  for  life :  Held,  not  to  give  the 
option  to  the  legatee,  but  to  the  parties  interested  in  the  property  subject 
to  the  annuity. 

This  was  a  petition  depending  upon  the  construction  of  the 
following  will,  which  was  not  attested  by  any  witness: 

*'  This  is  the  will  of  Charles  Wilson  of  Gracechurch  Street,  made 

this  26th  day  of  December,  1887.     To  my  brother,  Horace  Hayman 

Wilson,  I  leave  all  and  every  part  of  my  lands  and  buildings  at 

Peldon,  in  the  county  of  Essex,  conditionally,  that  he  grants  to 

Charles  Fiffin  a  lease  of  twenty-one  years,  at  200/.  per  year ;  and, 

farther,  that  he  joins  my  nephew  in  purchasing  the  annuities 

hereinafter  mentioned.     To  my  nephew,  Frederick  Wilson,  I  leave 

my  leasehold  house  in  Gracechurch  Street,  with  the  business,  stock, 

wd  outstanding  debts,  and  also  my  freehold  house  at  Stratford 

Green,  conditionally,  that  he  joins  my  brother  in  the  purchase  of 

the  following  annuities ;  namely,  100/.  a  year  to  my  wife,  Sarah 

Amelia  Wilson,  so  long  as  she  live ;  and,  if  she  has  any  child  born, 

SQch  sum  to  be  continued  for  its  life,  such  child  to  be  the  produce 

of  cor  marriage.    To  my  old  and  faithful  servant,  Sarah  Hanley, 

251.  per    year  during  her  life,   or  500/.  in  money.     To  Maria 

Bardsley,  the  sum  of  100/.,  as  a  legacy.    My  plate  and  books  I 

leave  for  my  wife,  with  liberty  to  take  as  much  furniture  and  linen 
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Wilson  as  she  may  think  proper,  my  nephew,  Frederick  Wilson,  having 
Wilson.  the  remainder.  The  cash  in  the  house  at  the  time  of  my  decease, 
and  my  watches  and  trinkets,  are  also  for  my  wife.  These  arrange- 
ments to  be  made  as  soon  as  possible  after  payment  of  my  debts 
and  funeral  expenses." 

The  testator  died  February  14th,  1847  (i),  leaving  his  wife  and 
[  'iftS  ]  three  daughters  his  only  children  and  co-heiresses-at-law,  *and  also 
his  co-heiresses  according  to  the  custom  of  the  several  manors  of 
which  the  testator's  copyhold  estates  were  held. 

The  testator's  widow  died  February  24th,  1846  ;  and,  four  days 
afterwards,  one  of  the  daughters  died  an  infant,  leaving  the  plaintiffs, 
her  sisters  and  co-heiresses-at-law,  and  also  her  co-heiresses  according 
to  the  custom,  and  her  sole  next  of  kin. 

The  testator  was,  at  the  time  of  his  decease,  entitled  in  fee-siniple 
to  freehold  and  copyhold  hereditaments  at  Peldon,  in  Essex,  and  also 
to  a  freehold  messuage  at  Stratford  Green,  and  he  was  also,  at  the 
time  of  his  decease,  possessed  of  the  leasehold  house  in  Gracecharch 
Street  mentioned  in  his  will,  with  the  business,  stock,  and  divers 
outstanding  debts  in  such  business  ;  and  he  was  also,  at  his  decease, 
possessed  of  other  personal  estate  and  effects  more  than  sufficient 
to  pay  his  debts,  funeral,  and  testamentary  expenses,  and  legacies. 

The  plaintiffs  submitted  that  they  were  entitled  to  have  an 
annuity  of  lOOi.  for  their  lives  and  the  life  of  the  survivor  of  them, 
purchased  by  Horace  Hayman  Wilson  and  Frederick  Wilson. 

Horace  Hayman  Wilson,  however,  by  his  answer,  disclaimed  all 
beneficial  interest  under  the  will ;  and  Frederick  Wilson  contended, 
that,  by  reason  of  the  will  being  ineffectual  as  regarded  the  devise 
of  the  said  freehold  estates,  he  was  entitled  to  the  copyholds,  and 
to  the  leasehold  house  in  Gracechurch  Street,  without  any  liability 
to  purchase  the  annuities. 

Mr.  Chandless  and  Af?-.  Begbie,  for  the  plaintiffs.     *     ♦     ♦ 

[  164  ]  Mr.  Bacon  and  Mr.  Glasse,  for  the  legatee,   Sarah  Hanley, 

contended  that,  under  the  alternative  words  of  the  bequest,  she  was 
entitled  to  choose  whether  she  would  have  500Z.  or  251.  per  annum, 
and  she  chose  the  former. 

Mr.  Russell  and  Mr.  Hargrave,  for  the  nephew,  Mr.  F.  Wilson, 
[cited  Brodie  v.  Barry  (2),  Gardiner  v.  FeU  (3),  and  other  cases]. 

(1)  Sic  in  the  report.    The  date  in-  (2)  13  E.  E.  637  (2  Y.  &  B.  130). 

tended  must  be  earlier,  but  there  is         (3)  20  E.  E.  208  (1  J.  &  W.  22). 
nothing  to  fix  it. — F.  P. 
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Mr.  Swanstoiiy  Mr.  MalUis,  and  Mr.  Surrage,  appeared  for  other       Wilsoh 
V^rties.  wiLBON. 

The  Vice-Chancellor  : 

On  this  particular  will,  worded,  as  it  is,  in  a  very  strange  manner, 
I  think  that  the  testator  must  be  considered  as  having  meant  to 
include  the  annuity  of  251.  per  annum  in  the  annuities  which  he 
directed  his  brother  and  nephew  to  purchase,  and  as  having  meant 
to  give  to  them,  and  not  to  Sarah  Hanley,  the  option  whether  she 
should  have  25L  per  annum  for  her  life,  or  a  single  sum  of  500/. 
—I  say  upon  the  language  of  this  particular  instrument. 

The  disclaimer  of  Mr.  Horace  Hayman  Wilson  does  not,  I 
apprehend,  affect  prejudicially  any  right  or  interest  of  Sarah 
Hanley  or  of  Mr.  Frederick  Wilson. 

I  understand  that  the  testator  had  three  children  by  his  wife,  [  156  ] 
who  is  mentioned  in  the  will ;  that  he  never  had  any  other  child ;  . 
that  the  widow  survived  the  testator,  and  is  dead ;  that  of  the 
three  children,  of  whom  two  are  the  plaintiffs,  the  youngest  (also 
a  daughter)  died  after  her  mother's  decease ;  that  the  elder  of  the 
two  surviving  children  was  lining  when  the  will  was  made,  though 
bom  afterwards ;  and  that  the  testator  left  the  three  daughters  his 
castomary  heirs,  as  well  as  heirs-at-law  and  sole  next  of  kin. 

In  this  state  of  things,  I  conceive  that  the  annuity  of  1002.  per 
annum  ought  to  be  considered  as  a  subsisting  annuity  for  the  life 
of  the  elder  of  the  two  plaintiffs,  and  for  that  life  only,  and  as 
belonging  to  her. 

It  being  admitted  on  all  hands  that  an  annuity  of  251.  per  annum 
for  the  life  of  Sarah  Hanley  is  now,  and  was  at  the  testator's  death, 
worth  considerably  less  than  5002.,  I  think  that  each  of  the  two 
annuities  must  fall  as  to  half  upon  the  copyhold  estate  at  Peldon, 
and  as  to  the  other  half  on  Mr.  Frederick  Wilson,  the  gifts  to 
whom,  independently  of  the  Stratford  House,  are,  I  suppose,  worth 
considerably  more  than  half  the  value  of  the  two  annuities.  But 
I  conceive  that  the  elder  plaintiff  cannot  claim  the  annuity  of  1002. 
per  annum  (as  this  particular  will  is  worded),  without  agreeing 
to  subject  her  original  share  of  the  freehold  estate  at  Peldon  to 
one  moiety  of  both  annuities  in  common  with  the  copyhold  estate 
there,  and  also  to  give  up  her  original  share,  being  one-third  of  the 
Stratford  House,  to  Mr.  Frederick  Wilson  absolutely. 


K^. — VOL.  LXXV. 
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1847. 
March  9,  12. 

Knight 
Bbucb,  V.-C. 

On  appeal. 

1847. 

Jvly  20. 

Lord 

OOTTKNHAlf, 

L.C. 
[166] 


ATTOENEY-GENEEAL  v.  GIBBS. 

(1  De  G.  &  Sm.  156—161 ;  afPd.  2  Ph.  327.) 

Though  a  trustee  for  a  public  charity  is  not  called  on  for  twenty  years 
by  the  body  to  whom  he  is  accountable  to  account,  yet  it  is  his  duty  to 
tender  his  accounts  to  such  body  without  requisition  ;  and  if  he  do  not,  he 
is  liable  to  the  costs  of  an  information  filed  to  compel  an  account ;  even 
although  in  the  result  the  charity  prove  to  be  indebted  to  the  trustee. 

A  trustee  for  a  charity,  against  whom  an  information  was  properly  filed, 
made  a  case  by  his  answer,  from  which  it  must  have  been  manifest  th&t 
the  trustee  was  not  a  debtor  to  the  charity,  and  that  the  result  of  taking 
the  accounts  would  not  be  of  advantage  to  the  charity.  A  decree  was 
nevertheless  sought  and  obtained,  directing  the  accounts  to  be  taken: 
Held,  that  no  costs  subsequent  to  the  hearing  ought  to  be  given  on 
either  side. 

Many  years  ago  certain  messuages  and  hereditaments  were,  by 
gifts  and  devises,  vested  in  trustees  upon  trust,  for  the  general 
purposes  of  the  parish  of  St.  Stephen,  Walbrook,  London;  and 
certain  sums  of  money  were  also  vested  in  the  trustees  for  the 
same  general  purposes  of  the  parish.  Other  messuages  and  here- 
ditaments by  gifts  and  devises  became  also  vested  in  the  trustees, 
for  certain  charitable  purposes,  other  than  those  for  which  poor- 
rates  and  church-rates  were  applicable,  such  being,  among  other 
purposes,  to  buy  bread  for  poor  inhabitants,  and  for  apprenticing 
out  children  of  the  parish. 

In  the  year  1812,  the  defendant,  Mr.  Alderman  Gibbs,  and  other 
persons,  became  the  trustees ;  and  all  the  hereditaments,  as  well 
those  given  and  devised  for  parochial  purposes  as  those  given  and 
devised  for  purposes  other  than  those  for  which  the  poor-rates 
were  applicable,  and  all  the  trust-monies,  then  amounting  to 
500L  38.  6(£.,  8Z.  per  cent.  Seduced  Annuities,  were  vested  in 
Mr.  Gibbs  and  the  other  trustees ;  and  the  trusts  of  the  rents, 
issues,  and  profits  of  all  the  said  hereditaments,  and  of  the  divi- 
dends of  the  said  sum  of  500Z.  3«.  &d.  stock,  were  duly  declared 
by  deed. 

In  the  year  1824,  Mr.  Gibbs  and  Mr.  Atkins  were  appointed  the 
churchwardens  of  the  parish,  and  they  continued  to  be  regularly 
appointed  such  churchwardens  until  the  year  1840,  when  Mr. 
Eddison  was  appointed  churchwarden  in  the  place  of  Mr.  Atkins, 
and  Mr.  Gibbs  and  Mr.  Eddison  had  ever  since  been  annually 
re-appointed  churchwardens.  Mr.  Whittaker  had  been  for  some 
years,  and  continued  to  be,  overseer  of  the  poor;  the  Rev.  Dr. 
Croly,  rector  ;  and  Dr.  Croly  and  four  other  gentlemen  had  for  some 
time  constituted,  and  continued  to  be,  the  select  vestry  of  the  parish. 
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All  the  trustees  appointed  by  the  indenture  of  1812  had  *died        A..G. 
previously  to  the  year  1832,  except  Mr.  Gibbs ;  and  in  or  about       gibbs. 
the  year  1832,  he,  as  surviving  trustee,  entered  into  and  had  ever      [  *167  ] 
since  continued  in  receipt  of  the  rents  of  all  the  hereditaments, 
aud  of  the  dividends  of  the  500Z.  Ss.  6d.  stock. 

Frequent  applications  were  made  by  the  inhabitants  of  the 
parish  to  Mr.  Gibbs  to  render  an  account  of  his  receipts  in  respect 
of  the  trust-funds,  and  of  their  application ;  but  up  to  the  time 
of  the  filing  of  the  information  and  bill,  he  had  never  rendered 
any  such  account. 

The  churchv^ardens,  overseers,  and  select  vestrymen,  claimed, 
as  constituting  the  select  vestry,  to  be  the  only  persons  who  had 
any  right  to  interfere  in  the  affairs  of  the  parish,  or  with  the 
charitable  and  other  property  thereof. 

Li  November,  1843,  the  present  suit  was  instituted  by  information 
and  bill,  which  was  afterwards  amended ;  and  thereby,  after  stating 
the  above  facts,  it  was  charged  that  a  large  sum  was  due  from 
Mr.  Gibbs,  as  trustee.  The  prayer  was  for  an  account  of  the 
hereditaments  and  monies,  vested  in  Mr.  Gibbs  in  trust  for  the 
parish,  or  for  any  charitable  or  public  object  within  the  parish, 
and  also  an  account  of  his  receipts  and  payments  in  respect  of  the 
annual  produce  of  the  same ;  and  that  what  might  be  due  from 
the  defendant  Gibbs  might  be  invested  ;  and  that  if  anything  were 
due  to  the  defendant  Gibbs,  then  that  the  same  might  be  raised 
by  sale  of  a  sufficient  part  of  the  trust  funds.  The  information 
and  bill  also  prayed  for  the  appointment  of  new  trustees,  and  for 
an  injunction  and  receiver. 

In  December,  1843,  and  before  putting  in  his  answer,  Mr.  Gibbs 
laid  his  accounts  before  the  select  vestry,  showing  a  balance  due 
to  him  of  1,800/.  These  accounts  were  approved  by  the  select 
vestry,  subject  to  an  error  of  70/. ;  and  Mr.  Gibbs  then  put  in  his 
answer,  admitting  that  he  was  the  sole  trustee,  and  that  his 
accounts  had  never  been  presented  to  the  parishioners;  but 
alleging  that  the  select  *ve8try,  who  as  he  insisted  were  alone  [  'iBS  ] 
entitled  to  require  the  production  of  his  accounts,  had  never  called 
for  their  production ;  nor  had  he  therefore,  in  fact,  ever  produced 
his  accounts  to  the  select  vestry,  or  obtained  any  audit  or  allowance 
of  them  prior  to  the  date  of  filing  the  information  and  bill.  He 
further  alleged,  that,  upon  an  account  of  all  monies  received  and 
paid  by  him  being  taken  in  all  the  trusts,  a  balance  of  1,80.0Z. 
would  be  found  due  to  him ;  and  stated  that  such  accounts  had 

6—2 
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A.-G.        been  presented  to  the  select  vestry,  and  had  been  allowed,  subject 
GIBBS.       to  the  error  as  to  70/.,  as  above  mentioned. 

The  other  churchwarden,  and  the  overseers  and  select  vestrymen, 
by  their  answers,  claimed  the  exclusive  right  to  require  Mr.  Gibbs 
to  account,  and  admitted  that  they  had  not  called  on  him  to  do  so 
prior  to  the  time  of  the  filing  of  the  information,  on  account  of 
their  entire  confidence  in  him. 

Dr.  Croly,  as  rector,  claimed  the  parsonage-house  and  other  rights 
under  the  trusts,  of  which  he  alleged  he  had  been  deprived. 

A  decree  was  made  by  the  Master  of  the  Rolls  on  the  9th 
July,  1844,  referring  it  to  the  Master  to  take  the  accounts  of  the 
defendant  Gibbs,  and  reserving  all  other  questions. 

The  Master,  by  his  report,  dated  the  10th  May,  1845,  found  that 
he  was  unable  to  distinguish  the  payments  made  by  the  defendant 
Gibbs  in  any  one  year;  but  on  a  gross  balance  of  receipts  and 
payments  he  found  that  a  sum  of  592Z.  lis.  lOd.  was  due  to  the 
defendant  Gibbs,  on  all  the  trust-accounts  taken  together ;  and  as 
a  special  circumstance,  the  Master  found  that  the  defendant  Gibbs 
had  also  paid,  as  in  his  answer  stated,  further  sums  of  money, 
amounting  together  to  610Z.  158.  Sd.,  and  had  tendered  to  him 
vouchers  for  the  same :  but  inasmuch  as  those  payments  did  not 
appear  to  have  been  made  for  the  use  of  the  parish,  he  had 
disallowed  the  same. 
[  1 59  ]  The  case  now  came  on  for  hearing  upon  further  directions  and  costs. 

Mr.  Swanston  and  Afr.  Bates,  for  the  information  and  bill : 

The  effect  of  this  suit  has  been  to  diminish  the  claim  of  the 
defendant  Gibbs,  as  trustee,  from  1,800Z.  to  592Z.  14«.  lOd.  And  as 
to  that  sum,  Mr.  Gibbs  must  lose  it  for  his  own  negligence ;  for 
there  can  be  no  retrospective  rate  made  for  payment  by  the  present 
parishioners  of  sums,  which  ought,  if  raisable  at  all,  to  have  been 
levied  year  by  year. 

This  suit  was  rendered  necessary  by  the  conduct  of  the  defen- 
dants ;  for,  when  properly  applied  to  for  his  accounts,  Mr.  Gibbs 
answered,  that  he  was  accountable  to  the  select  vestry  only.  The 
select  vestry  alleged,  that,  placing  confidence  in  Mr.  Gibbs,  they 
did  not  call  on  him  for  his  accounts.  Lord  Eldon  has  said,  **  A 
trustee  should  be  ready  at  every  hour  to  account."  Now,  from  1825 
till  1843  Mr.  Gibbs  has  not  accounted ;  he  so  blended  the  trust 
funds  with  his  own,  that  they  cannot  be  properly  separated,  and 
his  claim  for  1,800Z«  is  reduced  to  592L  lis.  lOd.    It  was  proper, 
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therefore,  to  have  the  accounts  taken,  and  Mr.  Gibbs  should  pay        a.-Q. 
the  costs,  and  directions  should  be  given  for  continuing  the  accounts.       qibbs, 

Mr.  PryoTy  for  the  defendant  Atkins. 

Mr,  Kenyan  Parker,  for  the  Rev.  Dr.  Croly,  the  rector. 

Mr.  Roltj  for  the  defendant  Ellison. 

Mr.  Heathfieldy  for  the  defendant  Whittaker. 

Mr.  Lioyd,  for  the  defendant  Gibbs : 

The  information  originally  charged  the  defendant  Gibbs  with 
receiving  the  trust  monies,  and  not  applying  any  part ;  and  the 
amended  'information  charged  that  a  large  sum  was  due  from  him  C  *^^  3 
as  a  trustee.  Mr.  Gibbs'  answer  shows  a  large  balance  due  to  him, 
and  yet  the  costs  of  taking  the  accounts  are  incurred.  The  original 
claim  was  correct  in  amount,  and  was  paid  by  Mr.  Gibbs ;  but  he 
can  establish  effectually  before  the  Master  a  part  of  it  only.  All 
the  charges  against  the  defendant  Gibbs  fall  to  the  ground.  As  an 
accounting  party  Mr.  Gibbs  shows  the  parish  to  be  indebted  to  him. 
The  Attorney-General  cannot  now  retire  from  the  prayer  in  his 
information ;  and  the  defendant  Gibbs  submits  that  sufficient  trust 
fands  should  be  sold  to  discharge  his  balance,  and  pay  his  costs  as 
between  solicitor  and  client. 

Mr.  Stcanston,  in  reply. 

The  Vicb-Chancbllor  : 

The  accounts  of  the  defendant,  Mr.  Alderman  Gibbs,  the  trustee 
of  certain  property  of  the  parish  of  St.  Stephen,  Walbrook, — 
accounts  extending  over  twenty  years — have  been  taken  before  the 
Master.  In  the  result,  nothing  is  found  due  from  him,  and,  in  one 
sense,  a  large  sum  is  found  due  to  him,  that  is  to  say,  his  expen- 
diture for  the  parish,  in  respect  of  the  trust,  exceeds  his  payments 
by  more  than  500/.  However  morally  just  may  be  his  claim  to  that 
&am,  I  am  of  opinion  that  he  must  lose  it. 

hi  this  case  there  was  a  trust  to  apply  annual  receipts  to  annual 
payments.  There  is  neither  fund  nor  personal  liability  for  reim- 
bursmg  Mr.  Gibbs  the  excess  of  past  annual  payments  over  the  past 
annnal  receipts ;  he  must  therefore  lose  the  amount. 

It  is  said,  that  he  claimed  before  and  after  the  institution  of  the 
smt  a  sum  to  which  he  is  not  entitled.  It  must  be  satisfactory  to 
all  to  ascribe  this  to  mistake  and  error,  rather  than  to  a  want  of 
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[b.r. 


A.-G. 

9, 

GIBBS. 

[•161] 


integrity ;  it  being  probable,  at  least,  that  all  that  is  claimed  by 
Mr.  Gibbs  had  been  expended  by  him,  though  he  may  not  be  able 
to  charge  all  the  items  to  the  ^parish.  There  appears  to  have  been 
no  want  of  pecuniary  honesty — but  a  mistaken  course  of  action,  to 
Mr.  Gibbs*  own  disadvantage. 

There  is  no  satisfactory  explanation  why  twenty  years  elapsed 
without  Mr.  Gibbs  exhibiting  his  accounts ;  though  the  select  vestry 
did  not  ask  it,  Mr.  Gibbs  ought  to  have  produced  them,  the 
parishioners  having  a  right  to  information  upon  the  subject. 

Mr.  Gibbs  must  pay  the  costs  of  all  parties  to  the  suit,  up  to  the 
hearing  at  the  Bolls  ;  the  relator  is  to  pay  the  costs  of  all  the  other 
defendants,  (except  the  costs  of  the  defendant  Atkins),  and  to  be 
repaid  them  by  Mr.  Gibbs.  The  defendant  Atkins  is  neither  to  pay 
nor  to  receive  costs. 

Now,  as  to  costs  since  the  hearing :  Mr.  Gibbs'  accounts  had 
been  then  seen,  and  the  persons  interested  must  be  taken  to  have 
then  known  that  he  was  not  a  debtor  to  the  trust,  and  that  the 
result  of  taking  the  accounts  would  not  be  of  advantage  to  the 
parish.  The  relator  chooses,  however,  to  take  the  accounts  into 
the  Master's  office.  From  the  date  of  the  decree  I  give  no  costs  on 
either  side. 


With  the  consent  of  all  parties,  let  the  bill  be  dismissed,  as 
against  all  the  defendants,  except  Mr.  Gibbs  and  Dr.  Croly.  Direct 
that  Dr.  Croly  shall  be  paid  the  arrears  due  to  him  out  of  the  rents, 
to  the  time  of  the  decree  ;  if  there  be  any  residue,  let  it  be  paid  to 
Mr.  Gibbs,  towards  discharge  of  the  balance  found  due  to  him.  The 
accounts  to  be  continued — further  directions  and  costs  to  be  reserved. 


1847. 

JtUy  20. 


On  an  appeal  by  the  defendant  Gibbs,  very  shortly  reported  in 
2  Ph.  327,  the  Lord  Chancellor  affirmed  the  decision,  expressing 
his  entire  concurrence  in  the  decree. 


1847. 
March  26. 

KmoHT 
Bbugb,  V.-C. 

[183] 


HILTON  V.   GIRAUD(l). 

(1  De  G.  &  Sm.  183—187;  S.  0.  16  L.  J.  Ch.  285;  11  Jur.  838.) 

Shares  in  the  London  Dock  Company  and  in  the  East  and  West  India 
Dock  Company,  held  not  to  be  interests  in  land  within  the  Statute  of 
Mortmain,  9  Geo.  11.  c.  36. 

Henry  Wright  being  entitled  to  a  large  personal  estate,  consist- 
ing, among  other  things,  of  shares  in  the  London  Dock  Company, 
(1)  See  now  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vict,  c.  73). 


▼OL.  Mxv.]    1847.    CH.    1  DE  G.  &  SM.  183—184.  87 

and  in  the  East  and  West  India  Dock  Company,  by  his  will  dated  Hilton 
the  11th  of  December,  1838,  (after  various  specific  legacies)  gave  oiRrin). 
and  bequeathed  all  the  rest  and  residue  of  his  goods,  chattels, 
personal  estate  and  effects,  to  the  several  persons  who  had  been 
appointed  by  the  Lord  Hioh  Chancellor  of  England  to  be  trustees 
of  charitable  estates  given  or  to  be  given  for  the  town  of  Faver- 
sham,  and  their  successors,  to  be  legally  appointed  for  that  purpose, 
upon  certain  public  charitable  trusts  in  the  will  expressed. 

One  of  the  executors  and  trustees  of  the  will,  who  was  also  one 
of  the  trustees  of  the  charitable  estates  of  Faversham,  filed  the 
present  bill  for  the  administration  of  the  testator's  estate,  making 
the  other  executor  and  trustee,  the  next  of  kin  of  the  testator, 
the  remaining  trustees  of  the  charitable  estates  for  the  town  of 
Faversham,  and  the  Attomey-Oeneral,  defendants. 

On  the  19th  of  March,  1842,  an  order  was  made  for  taking  the 
accounts  of  the  testator's  estate,  and  for  the  usual  inquiries. 

The  cause  now  coming  on  upon  further  directions,  a  question 
arose  whether  the  shares  in  the  London  Dock  Company  and  in  the 
East  and  West  India  Dock  Company,  were  subject  to  the  Statute  of 
Mortmain  or  not. 

By  the  Act  9  Geo.  IV.  c.  116,  s.  2,  the  London  Dock  Company  is 
constituted  a  corporation,  with  power  to  purchase  and  hold  lands, 
tenements,  and  hereditaments,  to  them,  their  successors  and  assigns, 
for  the  purposes  therein  mentioned. 

By  the  9th  section,  all  the  docks,  basins,  wharfs,  quays,  ware- 
houses, erections,  buildings,  lands,  grounds,  tenements,  ^heredita-  [  *184  ] 
ments,  and  all  real  and  personal  property  whatsoever,  which,  under 
any  of  the  Acts  therein  mentioned,  had  been  purchased  or  taken  or 
constructed,  and  which  then  remained  vested  in  the  said  Company, 
or  in  any  of  the  former  or  then  present  directors  of  the  said  Com- 
pany, were  thereby  absolutely  vested  in  the  said  London  Dock 
Company  thereby  incorporated,  to  hold  to  them,  their  successors, 
and  assigns. 

By  the  10th  section  it  is  enacted,  that  all  the  capital  or  joint 
stock  of  the  said  Company  theretofore  raised  and  created  under 
any  of  the  provisions  of  the  said  recited  Acts,  or  which  might  be 
taised  under  the  provisions  of  that  Act,  should  be  and  the  same 
was  thereby  vested  in  the  said  Company  and  their  successors,  for 
the  purposes  of  that  Act,  for  the  use  and  benefit  of  the  proprietors 
of  the  said  capital  or  joint  stock  of  the  said  Company,  in  the  pro- 
portions in  or  to  which  they  were  or  should  be  severally  entitled 
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HiLTon  thereto,  and  all  and  every  part  of  the  said  capital  stock  should  be 
GiBAUD.  deemed  to  be  personal  estate,  and  pass  by  transfer  in  the  book  or 
books  of  the  «aid  Company  signed  by  the  proprietor  or  proprietors 
thereof,  his,  her,  or  their  executors  or  administrators,  or  his,  her, 
or  their  attorney  thereunto  duly  authorised,  and  not  otherwise,  and 
should  be  transmissible  and  pass  by  will  as  such,  and  in  case  of  no 
will  should  be  distributable  as  intestate's  personal  estate. 

The  West  India  Dock  Company  was  constituted  under  1  &  2 
Will.  IV.  c.  52 ;  and  by  1  Vict.  c.  9,  the  West  India  Dock  Company 
and  the  East  India  Dock  Company  were  6onsolidated.  By  the 
former  of  the  above  Acts,  "  An  Act  to  consolidate  and  amend  the 
several  Acts  for  making  the  West  India  Docks,"  sect.  4,  the  West 
India  Dock  Company  was  constituted  a  corporation,  with  power  to 
purchase  and  hold  lands,  tenements,  and  hereditaments ;  and  by 
section  11  the  banks,  basins,  wharfs,  quays,  warehouses,  erections, 
buildings,  lands,  and  hereditaments,  and  real  and  personal  property 
which,  before  the  passing  of  that  Act,  remained  vested  in  the  said 
[  *186  ]  Company,  or  in  any  of  its  directors  or  ^other  persons  in  trust  for 
the  said  Company,  were  vested  in  the  said  West  India  Dock  Com- 
pany thereby  incorporated,  to  hold  to  them,  their  successors  and 
assigns,  for  the  purposes  of  the  Act. 

By  section  12  it  is  enacted,  that  the  capital  of  the  Company 
should  be  deemed  to  be  personal  estate,  and  pass  by  transfer  in  the 
book  or  books  of  the  said  Company  signed  by  the  proprietor  or 
proprietors  thereof,  his,  her,  or  their  attorney  thereunto  duly 
authorised,  and  not  otherwise. 

By  1  Vict.  c.  9,  s.  2,  it  is  enacted,  that,  after  July  16th,  1888,  all 
the  docks,  hereditaments,  real  and  personal  property  of  the  East 
India  Dock  Company  should  be  absolutely  vested  in  the  West  India 
Dock  Company,  to  hold  to  them,  their  successors  and  assigns,  for 
such  and  the  same  estates,  terms,  and  interests,  as  should  be  then 
existing  therein  respectively,  and  for  the  purpose  of  that  Act,  and 
of  the  above-mentioned  Act  of  1  &  2  Will.  IV. 

By  sect.  6  of  the  same  Act,  it  was  enacted,  that,  from  and  after 
the  16th  day  of  July,  1838,  the  said  East  India  Dock  Company 
should  be  dissolved,  and  thereupon  it  should  be  lawful  for  the 
said  West  India  Dock  Company  to  take  and  thenceforth  use  the 
name  of  "  The  East  and  West  India  Dock  Company "  as  and 
for  their  name  of  incorporation,  and  to  alter  their  common  seal 
and  to  do  all  other  acts  consequent  upon  such  change  of  name 
accordingly. 


VOL.  Lxxv.]    1847.     CH.    1  DE  G.  &  SM.  185—187.  89 

Mr.  Koe  and  Mr.  G.  M.  Crawford  for  the  plaintiff,  submitted  Hiltoii 
the  question  as  one  between  the  next  of  kin  of  the  testator  and  the  qirI'ud. 
Faversham  charity  trustees. 

Mr.  Wiffram  and  Mr.  Piggott,  for  the  trustees  of  the  Faversham 
charities,  [cited  Thompson  v.  Thompson  (i)  and  other  cases] . 

Sir  Francis  Simpkinson,  and  Mr.  Faber,  for  the  next  of  kin,  [  186  ] 
[cited  Finch  v.  Squire  (2)] . 

Mr.  Kenyon  Parker  and  Mr.  Greene,  for  the  defendant,  the  [187] 
other  trustee  and  executor  of  the  testator's  will. 

Mr.  Wray,  for  the  Attorney-General. 

Tee  Vice-Chancbllor  : 

A  trade  can  hardly  be  carried  on  without  some  interest  in  land. 
Even  a  merchant  must  rent  or  own  a  counting-house  or  the  room 
in  which  he  carries  on  his  business.  The  business  of  these  Com- 
panies consists  in  taking  care  of  goods  and  ships.  My  opinion  is, 
that  stock  in  these  corporations  is  not  an  estate  in  hereditaments 
corporeal  or  incorporeal  within  the  meaning  of  those  expressions  in 
the  statute. 


YOUNGHUSBAND  z;.   GI8B0RNE  (8).  iw«. 

(1  De  G.  &  Sm.  209—213;  S.  C.  10  Jur.  834.)  ^^^^J' 

A  charging  order  may  be  made  upon  property  for  a  contingent  payment      March  10. 
to  become  payable  at  a  future  date  if  the  coyenantor  is  then  living.  ^"~ 

Knioht 
This  was  the  petition  of  two  judgment-creditors  of  J.  W.  Astley,  Brucb,  v.-c. 

I  to  whom  an  annuity  was  bequeathed  by  the  testator  in  the  cause),       ^  ^^  ^ 

elaiming  under  a  special  direction  in  the  decree  to  have  their  debts 

paid  out  of  the  annuity.    The  debts  arose  under  the  following 

circumstances : 

By  an  indenture  of  the  10th  of  March,  1840,  J.  W.  Astley,  for 
valuable  consideration,  covenanted  with  one  of  the  petitioners  and 
two  other  covenantees,  who  had  since  died,  to  pay  the  cove- 
nantees 6,000/.  on  March  10th,  1847,  unless  the  covenantor  should 
previously  die. 

Contemporaneously  with  this  deed,  and  as  part  of  the  same 
transaction,  the  covenantor  gave  the  covenantees  a  warrant  of 


(1)66R.E.  109(1  Coll.  381). 
(2)  7  B.  R  337  (10  Ves.  43). 


(3)  Bagnall  v.  Carlton  (1877)  6  Ch.  D. 
371,  47  L.  J.  Ch.  30,  37  L.  T.  481. 
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attorney  to  confess  judgment  in  the  sam  of  10,000^,  sabject  to 
defeazance  if  the  sum  of  6,000{.  should  not  become  payable,  or  upon 
payment  within  three  months  after  it  should  become  payable,  and 
with  a  declaration  that  no  execution  should  issue  until  default 
should  be  made  in  payment  of  the  6,0002.  if  and  when  it  should 
become  payable. 

On  February  6th,  1841,  J.  W.  Astley,  for  valuable  consideration, 
covenanted  with  both  the  petitioners  and  another  person,  since 
deceased,  to  pay  the  covenantees  1,600/.,  on  February  6th,  1848, 
unless  he  should  previously  die,  and  at  the  same  time  executed  a 
warrant  of  attorney  for  securing  the  1,500Z.,  with  a  defeazance  in 
the  event  of  the  sum  being  paid  or  becoming  not  payable. 

Judgments  were  entered  up  upon  both  warrants  of  attorney,  and 
registered. 

In  May,  1842,  J.  W.  Astley  took  the  benefit  of  the  Act  1  &  2 
Viet.  c.  110. 

In  1835,  he  became  entitled  to  an  annuity  or  rent-charge  of  400/. 
per  annum,  under  the  will  of  the  testator  in  the  cause,  dated  the 
17th  June,  1828,  whereby  the  testator  gave  ^certain  real  estates,  to 
trustees,  upon  trust,  to  levy  and  raise  yearly  during  the  life  of 
J.  W.  Astley,  and  pay  to  him  an  annuity  or  yearly  sum  of  4001. 

The  present  suit  was  instituted  by  the  assignees  under  J.  W. 
Astley's  insolvency  against  the  parties  interested  under  the  will, 
for  the  purpose  of  having  the  annuity  secured  to  the  assignees. 
The  cause  was  heard  on  the  7th  of  August,  1844,  when  a  question 
arose  as  to  the  effect  of  the  will  in  preventing  the  annuity  from  passing 
to  the  assignees.     The  arguments  and  decision  are  reported  (i). 

By  the  decree,  the  trustees  were  directed  to  pay  the  annuity  with 
the  arrears  thereof,  from  the  24th  of  December,  1842,  to  the 
plaintiffs,  upon  the  10th  of  November  then  next,  and  the  subse- 
quently accruing  payments  thereof  as  they  should  become  due, 
until  the  further  order  of  the  Court ;  the  trustees  to  be  at  liberty  to 
give  notice  of  the  decree  to  the  judgment-creditors  of  the  insolvent, 
and  the  decree  was  declared  to  be  without  prejudice  to  the  rights  of 
the  several  judgment-creditors  of  the  insolvent  Astley,  to  take  any 
proceedings  they  might  be  advised,  and  liberty  was  given  to  them 
to  make  any  application  in  the  suit. 

Under  this  decree  the  petitioners  now  claimed  to  be  entitled  to  a 
charge  on  the  annuity  of  400J.,  in  priority  to  the  plaintiffs  in  the 
suit,  to  the  extent  of  their  judgment-debts.     ♦     ♦     ♦ 
(1)  66  R.  R.  120  (I  Coll.  401). 
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Mr,  Wigram  and  Mr.  Bacon,  for  the  petitioners.     ♦     *     * 

Jfr.  Anderdon  and  Mr.  HcMett,  for  the  plaintiffs  in  the  suit, 
in  opposition  to  the  petition : 

Three  questions  arise  on  this  petition — 1st,  whether  the  petitioners 
have  any  lien  at  all ;  2ndlj,  whether,  if  they  have,  it  can  be  made 
available;  and,  Srdly,  whether  the  1  &  2  Vict.  c.  110  applies  to  a 
jndgment  entered  on  a  contingent  debt. 

No  present  equitable  charge  could  exist  in  respect  of  a  debt  on 
which  execution  cannot  immediately  issue.  The  18th  section  of 
the  Act  must  be  taken  in  connection  with  *the  11th  section. 
Before  this  Act,  when  a  party  came  to  this  Court  as  a  judgment- 
creditor  for  the  purpose  of  having  the  benefit  of  his  judgment,  he 
must  have  sued  out  execution  upon  the  judgment:  Xeate  v.  The 
Duke  of  Marlborough  (i). 

Mr.  Malinsj  for  the  trustees. 

Mr.  Beales,  for  J.  W.  Astley. 

The  Vice-Chancbllor  directed  that  the  arrears  and  future  pay- 
ments of  the  annuity  should  be  impounded,  and  that  the  petition 
should  stand  over  until  the  10th  March,  1847,  *when  the  amount 
secured  by  the  first  judgment  would  become  payable. 

Mr.  Wigram  and  Mr.  Bacon  now  brought  on  the  petition, 
suggesting  that  a  large  balance  having  on  this  day  become  pay- 
able to  the  petitioners  upon  their  first  judgment,  the  petitioners 
were  entitled  to  the  arrears  of  the  annuity,  and  also  to  all  future 
payments,  until  that  judgment  should  be  satisfied ;  and  before  this 
could  take  place,  the  amount  secured  by  the  second  judgment  would 
become  payable. 

Mr.  Swanston  and  Mr.  Hallett,  for  the  plaintiffs,  did  not 
dispute  the  petitioners'  right  to  the  future  payments  of  the 
annuity,  but  they  again  contended  that  the  arrears  could  not  be 
affected  by  the  judgment-debt. 

Mr.  Malins  appeared  for  the  trustees  of  the  will. 

Mr.  Wigram,  in  reply. 

(1)  45  B.  B.  304  (3  My.  &  Cr.  415). 
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The  Vice-Ghancbllob  : 

It  would  be  giving  to  these  petitioners  a  more  extensive  charge 
than  they  contracted  for,  if  I  were  to  hold  that  sums  payable  pre- 
viously to  the  time  of  the  debt  becoming  actually  due,  were  payable 
to  them.  Having  referred  to  the  Act  1  &  2  Vict.  c.  110,  I  think 
that  the  payments  of  the  annuity,  which  previously  to  this  date 
became  due,  are  not  subject  to  the  judgment,  but  that  from  this 
date  they  are  liable. 


1847. 

Mareh  26,  81. 

Knioht 
Bruob,  V.-C. 

[219] 


[  ^220  ] 


HUNT  V.  SCOTT. 

(1  De  G.  &  Sm.  219—222.) 

A  residuary  devise  and  bequest  was  made  on  trust  to  pay  the  dividends, 
interest,  and  annual  produce  of  the  testator's  real  and  personal  estates  to 
the  separate  use  of  his  daughter  or  daughters  for  life,  and  after  her  or  their 
decease,  to  pay,  transfer,  and  equally  divide  the  whole  of  his  real  and 
personal  estate  among  the  issue  of  his  daughter  or  daughters ;  and  for  want 
of  such  issue  to  pay  certain  legacies,  and  to  sell  the  residue  of  the  real 
and  personal  estate  not  consisting  of  money :  Held,  to  entitle  the  tenant 
for  life  to  the  enjoyment  of  the  personalty  in  specie. 

This  was  a  suit  for  the  appointment  of  a  new  trustee  of  a  will, 
and  to  obtain  the  opinion  of  the  Court  as  to  the  right  of  the  tenant 
for  life  under  the  trusts  of  the  will,  to  the  enjo3rment  of  the  proceeds 
of  the  personalty  in  specie. 

Eichard  Benstead,  the  testator,  by  his  will  dated  December  1st, 
1817,  gave,  devised  and  bequeathed  unto  Thomas  Scott  and  Titus 
Wood,  and  the  survivor  of  them,  his  heirs,  executors,  administrators, 
and  assigns,  all  monies  in  the  testator's  house  and  monies  due 
to  him,  and  securities  for  money  of  every  kind,  and  all  other  his 
personal  estate,  and  all  his  real  estate  whatsoever  and  wheresoever, 
upon  trust,  to  pay  unto  the  testator's  nephew,  Eichard  Benstead, 
an  annuity  of  10/.  (to  be  continued  such  time  only  as  the  annuitant 
should  be  incapable  of  working  at  his  business  or  doing  anything  to 
get  his^  living),  out  of  the  interest,  dividends,  rents,  and  annual 
produce  of  his  real  and  personal  estate,  for  his  absolute  use  and 
benefit,  then  upon  trust  to  *pay  to  or  permit  and  suffer  the  testator's 
wife  to  receive  all  the  residue  of  the  interest,  dividends,  rents,  and 
annual  produce  of  the  testator's  real  and  personal  estate  during  the 
term  of  her  natural  life,  for  her  use,  and  the  bringing  up  of  such 
the  testator's  child  or  children  that  might  be  living  at  the  time  of 
his  decease,  or  born  in  due  time  afterwards,  during  the  term  of  her 
natural  life.    And  the  testator  directed  that  in  case  his  wife  should 
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marry  again,  his  trustees  should  pay  to  his  wife,  after  payment  of        Hunt 
the  annuity  of  lOZ.,  out  of  the  said  interest,  dividends,  rents  and       scott. 
annoal  produce  of  his  said  real  and  personal  estate,  the  sum  of  50L 
per  annum;  and  as  to  the  residue  of  the  interest,  dividends,  rents 
and  annual  produce  of  his  real  and  personal  estate,  the  testator 
directed  that  it  might  be  paid  and  applied  towards  the  bringing  up 
and  educating  of  such  of  the  testator's  child  or  children  that  might 
be  Uving  at  the  time  of  the  second  marriage.     And  the  testator 
directed  that  the  interest,  dividends,  rents  and  annual  produce  of 
his  real  and  personal  estate,  payable  to  his  wife  during  the  term  of 
her  natural  life,  should  be  for  her  separate  use.     The  subsequent 
trust  was  in  the  following  terms :  ''  And  after  the  decease  of  my 
said  wife,  upon  trust,  to  pay  and  apply  the  interest,  dividends,  rents 
and  annual  produce  of  my  said  real  and  personal  estate,  towards 
the  bringing  up  and  educating  such  my  child  or  children  that  may 
be  then  living,  until  he,  she,  or  they  attain  the  age  of  twenty-one 
years :  then  to  pay,  transfer,  and  equally  divide  the  same  between 
them ;  if  boys,  for  their  separate  use  and  benefit  absolutely,  and  if 
bat  one  child  or  boy,  then  to  pay  and  transfer  the  whole  of  my  real 
and  personal  estate  unto  one  child ;  but  in  case  there  shall  be  no 
boy,  then,  upon  trust,  to  pay  the  interest,  dividends  and  annual 
produce  of  my  said  real  and  personal  estate  unto  such  my  daughter 
or  daughters  that  may  be  living,  during  the  term  of  their  natural 
lives,  and  that  the  same  shall  not  be  subject  to  the  control,  dis- 
position, or  engagement  of  any  person  or  persons  with  whom  my 
daughter  *or  daughters  may  happen  to  intermarry  as  the  same  is       [  *22i  ] 
intended  for  her  or  their  sole  and  separate  use  and  benefit ;  and 
after  her  or  their  decease,  upon  trust,  to  pay  and  transfer,  and 
equally  divide  the  whole  of  my  real  and  personal  estate  unto  and 
amongst  the  issue  of  such  of  my  daughter  or  daughters  that  may 
be  living  at  the  decease  of  any  such  my  daughter  or  daughters ; 
but  in  case  there  shall  be  no  such  issue,  then  I  hereby  give  and 
bequeath  the  following  legacies ;  unto  the  said  Thomas  Scott,  the 
farther  sum  of  SOL,  for  his  sole  use  and  benefit.     Unto  the  said 
Titos  Wood,  the  further  sum  of  84i.,  for  his  sole  use  and  benefit. 
Unto  Ann  Benstead,  daughter  of  my  brother  Joseph,  the  sum  of 
30{.,  for  her  sole  use  and  benefit.    And  as  to  all  the  rest  and  residue 
of  my  personal  estate  and  real  estate,  which  does  not  consist  of 
money,  I  direct  the  same  to  be  sold,  and  the  money  arising  there- 
from, together  with  such  other  my  personal  estate  that  consists  of 
money,  to  be  paid  to  and  equally  divided  between  my  nephews — 
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Joseph,  Richard,  Gregory,  Edward,  Shadrach,  and  Meshach  Benstead, 
for  their  sole  and  separate  use  and  benefit,  absolntely." 

The  testator  died  on  the  2nd  of  November,  1842,  leaving  his 
widow  and  an  only  child,  Bosanna  Amelia  Hunt  (who,  with  her 
husband,  were  defendants),  him  surviving.  The  widow  had  since 
died. 

The  suit  was  instituted  on  behalf  of  the  infant  children  of  Mr. 
and  Mrs.  Hunt,  against  the  surviving  executor  of  the  will,  Mr.  and 
Mrs.  Hunt,  and  the  parties  other  than  the  plaintiffs  interested 
after  Mrs.  Hunt's  decease,  to  have  a  new  trustee  appointed,  and 
for  a  declaration  as  to  the  propriety  of  converting  the  testator's 
leasehold  property  into  money. 

Mr.  Wigram  and  Mr.  Osborne,  for  the  plaintiffs. 

Mr.  Lloydy  Mr.   Tennant,  and  Mr.  Bennet,  for  the   several 
defendants. 

All  parties  concurred  in  asking  the  Court  to  decide  the  ^question 
as  to  the  conversion  of  the  leasehold  estate  without  the  usual  class 
inquiries. 

The  Vice-chancellor  said  he  would  read  the  will  and  give  bis 
decision  on  a  future  day. 

Afarrh  81 .       ThB  ViCB-ChaNCBLLOR  : 

The  question  in  this  case  I  underBtand  to  be,  whether,  the 
testator's  wife  being  dead,  his  only  child,  a  daughter,  is  entitled 
for  her  life  to  his  chattel  leasehold  property,  in  its  actual  state ;  or 
whether  it  ought  to  be  sold,  in  order  that  the  purchase-money  may 
be  invested,  she  taking  for  her  life  the  income  to  arise  from  the 
investment.  This  question  (the  testator  having  had  real  estate 
when  he  made  his  will)  has  appeared  to  me  one  of  some  difficulty, 
considering  the  decisions  that  have  taken  place  within  the  last 
fifteen  years,  or,  perhaps,  I  should  rather  say  notwithstanding 
those  decisions.  The  conclusion  at  which  I  have  arrived  is,  that 
Alcock  V.  Sloper(i),  CoUins  v.  Collins  {2),  and  several  subsequent 
cases  having  been  determined  as  they  were,  I  ought  to  say,  that, 
under  this  will,  the  testator's  daughter  is  entitled  to  enjoy  the 
chattel  leasehold  property  for  her  life  in  its  actual  state,  and  that 
it  cannot,  therefore,  be  Bold  during  her  life. 

(1)  39  E.  E.  334  (2  My.  &  K.  699).        and  see  Pickering  v.  Pickering,  48  E.  B. 

(2)  39  B.  E.  337  (2  My.  &  K.  703);      104  (4  My.  &  Cr.  289). 
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The  following  was  the  form  of  the  declaration  :  Hunt 

"All  parties  requesting  that  the  Court  would  declare  the  con-  scott. 
gtraction  and  e£fect  of  the  will  of  Bichard  Benstead,  as  respects  the 
chattel  leasehold  property  of  which  he  died  possessed :  Declare 
that  the  defendant,  Bosanna  Amelia  Hunt,  the  daughter  of  the 
testator  and  wife  of  the  defendant,  is  entitled  to  enjoy  the  lease- 
hold property  in  the  pleadings  mentioned,  for  life,  in  its  actual 
state,  and  that  the  same  cannot  be  sold  during  her  life." 


JONES  V.  LEWIS.  1847. 

(1  De  G.  &  Sm.  245—252 ;  S.  C.  11  Jur.  511.)  April2S. 

A  purchase  was  completed  under  the  powers  of  an  Act  of  Parliament,  KnightJ 
which  authorised  a  corporation  to  purchase  property  compulsorily.  The  1**^^"»  ^•"^* 
vendors  heing  under  disabilities,  the  purchase  money  of  their  property  was  L  246  J 
paid  into  Court,  under  the  provisions*  of  the  Act  whereby  the  Court  was 
authorised  to  order  all  the  reasonable  costs,  charges,  and  expenses  attending 
the  reinvestment  of  the  purchase  monies  in  the  purchase  of  lands,  to  be 
settled  to  the  same  uses  as  the  property  purchased,  together  with  the  costs, 
charges,  and  expenses  of  obtaining  the  proper  orders,  and  of  the  other 
proceedings  for  such  purposes,  to  be  paid  by  the  corporation.  A  contract 
was  entered  into  for  the  investment  of  part  of  the  fund  in  Court  in  the 
purchase  of  certain  propei-ty  free  from  incumbrances.  The  title  on 
investigation  proved  to  be  subject  to  numerous  incumbrances,  and  the 
purchasers*  counsel  advised  that  the  vendors  should  procure  all  the  incum- 
brances to  be  conveyed  to  the  vendors,  so  as  to  shorten  the  conveyance. 
The  draft  reconveyances,  eight  in  number,  were  submitted  to  the  purchasers' 
solicitors  and  settled  by  their  counsel:  Held,  that  the  corporation  could 
not  be  charged  with  the  costs  thereby  incurred,  unless  they  were  incurred 
with  the  express  consent  of  the  corporation. 

By  an  Act  of  Parliament  of  the  6  &  7  Will.  IV.  c.  79,  intituled 
"  An  Act  for  vesting  Lighthouses,  Lights,  and  Seamarks  *on  the  [  ^246  ] 
coast  of  England  in  the  corporation  of  the  Trinity  House  of  Dept- 
ford  Strond,  and  for  making  provisions  respecting  Lighthouses, 
Lights,  Buoys,  Beacons,  and  Seamarks,  and  the  Tolls  and  Duties 
payable  in  respect  thereof,"  power  was  given  to  the  master, 
wardens,  and  assistants  of  the  corporation  to  purchase  the  lands 
whereon  the  several  lighthouses  and  tolls  mentioned  in  the 
schedule  to  the  Act  stood,  amongst  which  were  included  an  island 
or  rock  called  the  Skerries,  and  the  lighthouses  and  buildings 
thereon,  and  the  tolls,  dues,  and  duties  payable  in  respect  thereof ; 
with  clauses  of  the  usual  description,  providing  for  the  payment 
into  the  Bank  and  the  temporary  and  permanent  investment  of 
the  purchase  money  of  property  belonging  to  parties  under  dis- 
abilities. 
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JoNBB  By  the  section  relating  to  the  costs  of  these  proceedings,  it  was 

Lewis.  enacted,  that,  where  by  reason  of  any  disability  or  incapacity  of  the 
person  interested  in  the  before-mentioned  lighthouse,  the  purchase 
money  should  be  required  to  be  paid  into  the  Bank  of  England, 
and  be  subject  to  the  order  and  directions  of  the  Court  of 
Exchequer,  under  the  provisions  therein  contained,  the  said 
Court  might  order  that  all  the  reasonable  costs,  charges,  and 
expenses  attending  such  purchase,  or  which  might  be  incurred  in 
consequence  thereof,  and  also  of  the  investment  of  the  purchase 
monies  in  real  or  Government  securities,  and  likewise  the  re- 
investment of  such  purchase  monies,  or  the  Government  or  real 
securities  purchased  therewith,  in  the  purchase  of  houses,  build- 
ings, lands,  tenements,  and  hereditaments,  together  with  the  costs, 
charges,  and  expenses  of  obtaining  the  proper  orders,  and  of  the 
other  proceedings  for  such  purposes,  and  of  the  payment  of  the 
dividends  and  interest  of  the  said  Government  or  real  securities, 
and  of  the  payment  of  the  principal  of  the  said  purchase  money 
of  the  Government  or  real  securities  purchased  therewith  out  of 
Court,  should  be  paid  by  the  master,  wardens,  and  assistants. 
And  it  was  thereby  enacted,  that  the  said  master,  wardens,  and 
[  *247  ]  assistants  should  *from  time  to  time  pay  such  sums  .of  money  for 
such  purposes  as  the  Court  should  direct,  out  of  the  monies 
applicable  to  the  purposes  of  the  said  Act. 

Certain  shares  in  the  Skerries  lighthouse,  and  the  toll  dues  and 
duties  payable  in  respect  thereof,  belonged  to  one  Morgan  Jones, 
who  declined  treating  for  the  sale  of  his  interest ;  and  the  value  of 
such  shares  was  assessed  by  a  jury  at  141,4752.  5s.  6d. 

Mr.  Morgan  Jones  afterwards  died,  having  made  his  will,  dated 
the  7th  of  December,  1837,  whereby  his  share  in  the  Skerries 
lighthouse  became  vested  in  John  Jones  for  life,  with  remainder 
to  Morgan  Jones  the  younger  for  life,  with  remainders  to  the 
first  and  other  sons  of  Morgan  Jones  in  tail  male,  with  divers 
remainders  over. 

The  conveyance  to  the  corporation  of  the  Trinity  House  was 
perfected  after  Mr.  Morgan  Jones's  decease,  and  his  share  of  the 
purchase  money  was  invested  in  the  purchase  of  141,6602.  10a. 
8/.  per  cent.  Consolidated  Bank  Annuities,  in  the  name  of  the 
Accountant-General,  to  an  account  **  Ex  parte  the  Corporation  of 
the  Trinity  House  of  Deptford  Strond  and  John  Jones."  Mr.  John 
Jones,  the  tenant  for  life,  then  contracted  with  Mr.  Thomas  Howe 
Bnd  others,  subject  to  the  approval  of  the  Court,  by  an  agreement 
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dated  the  6th  of  July,  1843,  for  the  purchase  of  an  estate  for       Jones 
96,000/.,  to  be  paid  out  of  the  fund  in  Court  according  to  the  pro-       lbwis. 
visions  of  the  Act ;  and  the  vendors  agreed,  within  six  weeks  after 
the  approval  of  the  contract  by  the  Court,  to  furnish  an  abstract  of 
title  to  the  property,  and  deduce  a  good  title  to  them,  the  said 
Thomas  Howe  and  the  other  contracting  vendors,  (except  that,  as 
to  a  small  part  of  the  Saltmarsh,  no  other  than  a  title  by  posses- 
sion should  be  required).    The  agreement  contained  other  stipula- 
tions, and  among  them  was  one,  that  the  vendors  should,  as  soon 
as  a  proper  order  should  be  obtained  for  the  completion  of  the 
purchase  and  the  payment  of  the  purchase  money,  execute,  and 
procure  to  be  executed  by  all  other  necessary  parties,  if  any,  a 
proper  conveyance  *and  settlement  of  the  property,  and  the  fee-       [  '248  ] 
simple  and  inheritance  thereof,  free  from  incumbrances,  except  as 
therein  mentioned,  to,  for,  and  upon  such  uses,  trusts,  intents  and 
parpo&es,  and  in  such  manner  as  the  Court  should  direct;  and 
that  such  conveyance  and  settlement  should  be  prepared  by  the 
purchaser,  and  the  expense  thereof  borne  in  manner  prescribed  by 
the  Act,  or  in  such  other  manner  as  that  the  vendors  might  not  in 
any  case  be  liable  to  any  part  thereof.    A  reference  was  directed 
as  to  the  fitness  of  the  proposed  investment,  and  the  Master 
reported  in   favour   of  the    above    contract,   and  afterwards  on 
another  reference  reported  in  favour  of  the  title. 

hi  the  course  of  these  proceedings,  Mr.  John  Jones,  the  first 
tenant  for  life,  died,  and  Morgan  Jones  his  son,  the  next  tenant 
for  life  under  the  will,  instituted  a  suit  by  David  Howell,  his  next 
friend,  against  William  Lewis  and  Thomas  Morgan  and  others,  to 
cany  into  eflfect  the  trusts  of  Mr.  Morgan  Jones's  will.  An  order 
in  the  suit  and  in  the  matter  of  the  Act  was  made  on  the  28th  of 
Jane,  1845,  confirming  the  Master's  report,  approving  the  title ; 
and  a  sum  sufficient  to  pay  the  purchase  money  was  directed  to  be 
raised  oat  of  the  fund  in  Court,  and  it  was  ordered  that  the  money 
to  arise  by  such  sale  should  be  paid  to  the  person  or  persons  to 
whom  the  Master  should  certify  the  same  to  be  due ;  and  it  was 
referred  to  the  taxing  Master  to  tax  the  reasonable  costs,  charges, 
and  expenses  of  the  purchasers  attending  the  purchase  of  the 
estate  comprised  in  the  contract,  or  which  had  been  incurred  in 
consequence  thereof,  together  with  their  costs,  charges,  and 
expenses  of  obtaining  the  proper  orders,  and  of  the  other  pro- 
<^ingB  for  such  purposes,  and  of  completing  the  conveyance 
of  the  estate,  and   attending  thereon,  and  that  the  corporation 

K.R.— VOL.  LXXV.  7 


98  1847.     CH.    1  DE  G.  &  SM.  248—250.  'r-b. 


JoNEB        should  pay  the  said  costs,  and  charges,   and  expenses,  to  the 
Lkwib.       defendants  William  Henry  Lewis  and  Thomas  Morgan,  and  to 

David  Howell  the  infant  plaintiff's  next  friend,  respectively. 
[  *249  ]  Under  this  order  the  taxing  Master  had  taxed  the  costs,  *and 

had  disallowed  certain  costs  relating  to  the   purchase,   to  tbe 
amount  of  253{.  lOf.,  under  the  following  circumstances. 

By  reason  of  there  being  numerous  heavy  and  complicated 
incumbrances,  and  outstanding  estates,  the  purchasers'  counsel  had 
advised  that  releases  should  be  taken  to  the  vendors  by  separate 
deeds,  and  eight  reconveyances  and  releases  were  accordingly  pre- 
pared by  the  vendors'  solicitors,  and  sent  to  the  purchasers'  solicitors, 
by  whom  they  were  submitted  to  counsel  for  approval. 

The  vendors  being  unable  to  pay  off  the  incumbrances  on  the 
estates  except  out  of  the  purchase  money,  the  drafts  required  con- 
siderable alterations,  which  the  purchasers'  counsel  settled,  in  order 
to  adapt  them  to  that  circumstance. 

The  plaintiff  presented  his  petition,  objecting  to  such  disallowance. 

Mr.  Bacon  and  Mr.  Pitman,  in  support  of  the  petition  : 

[As  to]  the  costs  of  perusing  and  settling  the  eight  releases  and 
reconveyances  from  the  different  incumbrancers,  and  the  fees  to 
counsel  thereon.  The  Master  disallowed  them  on  the  suggestion 
of  the  corporation,  who  contended  that  the  proper  course  was  for 
the  vendors  to  perfect  their  title  by  such  deeds  of  release  and 
reconveyance,  and  to  have  then  supplied  an  abstract  of  such  deeds 
in  the  same  manner  as  if  such  deeds  had  been  executed  previous  to 
the  date  of  the  contract.  To  this  objection  the  answer  is,  that  the 
estate  having,  upon  the  completion  of  the  contract,  become  the 
property  of  the  purchaser  in  equity,  the  vendors  (being,  in  effect, 
trustees  for  the  purchaser)  should  not  deal  with  the  legal  estate 
without  the  concurrence  of  the  purchaser ;  and  that,  accordingly,  it 
is  the  practice  of  conveyancers  in  such  cases  for  the  purchaser's 
counsel  to  approve  of  the  drafts  before  the  deeds  are  executed  at  the 
[  *25o  ]  purchaser's  ^expense ;  and  inasmuch  as  it  is  usual  for  the  purchaser's 
solicitor  to  attest  the  execution  of  the  deed  of  conveyance  by  all  the 
conveying  and  confirming  parties,  and  affidavits  of  such  execution 
would  be  required  for  the  satisfaction  of  the  Master,  so  that  he 
might  report  that  the  purchase  deed  had  been  perfected,  on  which 
the  Court  might  order  the  payment  of  the  purchase  money  oat  of 
Court  to  the  purchaser,  there  would  be,  probably,  a  gain  on  the  whole 
upon  the  costs,  as  purchaser's  costs  payable  by  the  corporation. 
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[Some  other  questions  as  to  the  disallowance  of  costs  were  raised,       Jonbr 
which  are  not  included  in  this  report.]  Lbwis. 

The  Vice-chancellor  was  of  opinion  that,  as  to  the  first  class 
of  costs,  consisting  of  charges  relating  to  the  conveyances  to  the 
vendors  and  to  the  completion  of  their  title,  they  were  costs  which 
ought  not  to  have  been  incurred  by  the  purchasers'  solicitors 
without  a  special  bargain  with  the  Trinity  House. 

[Some  further  proceedings  in  Jonts  v.  Lewis  are  reported  on 
appeal  in  2  Mac.  &  G.  168,  in  which  questions  were  raised  as  to 
the  liability  of  the  Trinity  House  to  pay  costs,  but  those  proceed- 
ings have  reference  to  re-investments  of  further  parts  of  the  purchase 
money  paid  into  Court. — 0.  A.  S.] 


BLAGRAVE   v.  BLAGEAVE.  i847. 

(I  De  G.  &  Sm.  252—259 ;  S.  C.  16  L.  J.  Oh.  346 ;  U  Jur.  744.)  ^21,  23.     ' 

A  devise  of  a  park  to  successive  tenants  for  life,  with  remainder  in  tail,        knioht 
contained  a  proviso  that  neither  a  specified  tenant  for  life,  nor  any  other  Bbuoe  V.-C. 
person,  should  mow  any  part  of  the  park;  but  there  was  no  executory         r  252  1 
devise  over  in  the  event  of  this  restriction  being  broken :  Held,  that  the 
restriction  was  one  which  might  be  enforced  by  injunction. 

Undbb  the  will  of  John  Blagrave  of  Calcott,  dated  the  9th  of 
November,  1787,  the  mansion-house  and  park  at  Calcott,  and 
extensive  estates  in  the  counties  of  Berks,  Oxford,  and  Somerset, 
became  vested  in  John  Blagrave  of  Southcot,  and  John  Simeon,  as 
the  trustees  thereof,  upon  certain  trusts,  under  which,  and  by 
reason  of  the  deaths  of  preceding  tenants  for  life,  Colonel  Blagrave 
the  defendant  became  tenant  for  life  without  impeachment  of 
waste,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainders  (after  intermediate  remainders  which  had  failed),  to 
Anthony  Blagrave  for  life,  with  remainders  to  his  first  and  other 
sons  in  strict  settlement. 

From  the  form  of  the  limitations  the  extent  of  the  legal  estate       [  253  ] 
vested  in  the  trustees  was  doubtful,  but  they  were  directed  out  of 
the  rents  to  keep  the  property  let  at  rack-rent  in  good  repair,  and 
had  power  to  renew  leases  for  lives  at  the  existing  rents,  and  at 
such  fines  as  they  should  agree  for. 

The  testator's  will  contained  restrictions  on  the  use  of  the 
mansion-house  and  park,  and  in  particular,  that  neither  the 
testator's  wife  nor  any  other  person  should  mow  any  part  of  his 
park,  or  feed  the  same  with  any  other  cattle  than  cows,  sheep,  and 

7—2 
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Blagrave  deer ;  bat  there  was  no  executory  devise  over  in  the  event  of  the 
Blaokave.    proviso  not  being  complied  with. 

The  testator  gave  the  household  furniture,  silver  plate,  china, 
glass,  and  household  linen,  at  his  mansion-house  of  Calcott,  as 
heir-looms,  to  go  with  the  mansion-house,  and  directed  that  an 
inventory  thereof  should  be  made  by  John  Blagrave  of  Southcot, 
and  John  Simeon,  who  were  appointed  the  executors  of  the  testator *s 
will. 

The  real  estates  were  also  by  the  will  charged  with  annuities,  of 
which  two  only  remained  payable. 

Colonel  Blagrave,  the  tenant  for  life  in  possession  under  the  will, 
had  no  children. 

Of  John  Blagrave  of  Southcot,  and  John  Simeon — John  Simeon 
died  first,  and  upon  the  death  of  John  Blagrave  of  Southcot, 
Colonel  Blagrave  became,  as  his  heir-at-law,  the  surviving  trustee 
of  the  lands  devised  by  the  will,  but  Anthony  Blagrave  became  the 
personal  representative  of  the  testator. 

Anthony  Blagrave,  the  tenant  for  life  in  remainder,  had  a  son, 
John  Henry  Blagrave,  who  had  attained  his  age  of  twenty-one,  and 
was  first  tenant  in  tail  in  esse,  under  the  limitations  of  the  will. 

On  the  26th  of  August,  1842,  Anthony  Blagrave  filed  a  bill 
against  Colonel  Blagrave,  John  Henry  Blagrave,  and  the  two 
annuitants,  alleging  several  acts  of  specially  prohibited  waste  by 
[  *254  ]  Colonel  Blagrave,  in  the  cutting  down  of  'ornamental  and  other 
oak,  ash,  and  elm  trees ;  the  non-repair  and  falling  into  decay  of 
the  buildings,  and  the  mowing  the  grass  in  the  park ;  that  Colonel 
Blagrave  had  thrown  down  boundaries,  had  granted  leases  beyond 
his  powers,  and  also,  that  Colonel  Blagrave  had  otherwise  dealt 
with  the  devised  property  in  a  way  unauthorised  by  the  powers 
given  to  him  by  the  will ;  and  it  was  prayed  that  Colonel  Blagrave 
might  be  removed  from  being  such  sole  trustee ;  that  the  settled 
property  might  be  ascertained  ;  and  for  relief  in  respect  of  the  leases 
improperly  granted ;  that  the  settled  estates  might  be  repaired ;  and 
for  an  inquiry  as  to  the  damage  occasioned  by  mowing  the  park ; 
and  for  a  receiver  and  an  injunction. 

This  suit  led  to  a  negotiation  that  lasted  some  time,  during 
which  preparations  were  made  for  mowing  a  portion  of  the  park. 

On  the  negotiation  being  broken  off,  a  supplemental  bill  was  filed, 
praying  for  an  injunction  to  restrain  Colonel  Blagrave  from  (among 
other  things)  mowing  any  part  of  the  park. 

On  the  29th  of  October,  1846,  J.  H.  Blagrave  filed  a  bill  against 
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Colonel  Blagrave,  Mr.  Anthony  Blagrave,  and  the  two  annuitants,  blaobats 
in  respect  of  the  same,  and  some  other  matters  of  complaint ;  and  blaobavb. 
praying  that  the  extent  and  sitoation  of  the  settled  property  might 
be  ascertained,  and  the  property  distinguished  from  other  lands  of 
Colonel  Blagrave  not  in  settlement ;  for  a  restoration  of  the  fences ; 
for  an  account  of  the  articles  bequeathed  as  heir-looms,  and  what 
had  become  thereof ;  and  for  relief  in  respect  of  the  leases  improperly 
granted ;  and  also  praying  that  he  might  be  decreed  to  repair  the 
buildings,  that  the  damage  occasioned  by  mowing  the  park  might 
be  made  good,  and  that  the  life  estate  of  Colonel  Blagrave  might 
be  made  answerable  for  what  he  should  be  decreed  to  pay  ;  and  for 
a  receiver ;  but  no  injunction  against  mowing  was  prayed  for. 

The  two  suits  were  substantially  for  the  same  objects,  except  that       C  ^^  ] 
the  second  suit  alone  sought  relief  in  respect  of  the  articles  given 
by  the  will  as  heir-looms,  and  that  the  supplemental  bill  in  the  first 
suit  alone  sought  an  injunction  against  mowing. 

Mr.  Russell  and  Mr.  Glasse  appeared  for  the  plaintiff  in 
€ach  suit. 

Mr.  Wigram  and  Mr.  Craig  for  Colonel  Blagrave,  the  principal 
defendant  in  each  suit. 

Mr.  Lloydf  for  the  annuitants,  defendants  in  each  suit,  and 
also  for  J.  H.  Blagrave,  as  defendant  in  the  first  suit,  and  for 
Anthony  Blagrave,  as  defendant  in  the  second  suit. 

[The  Vicb-Chancellob  declined  to  allow  evidence  which  had 
been  taken  in  the  second  suit  to  be  read  in  the  first  suit.] 

The  various  questions  in  the  cause  were  then  discussed,  and  the       [  269  ] 
greater  part  of  them  were  directed  to  stand  over  until  the  result  of 
certain  cases  which  were  settled  for  the  opinion  of  a  court  of  law 
should  be  known. 

On  the  discussion  as  to  that  part  of  the  prayer  of  Anthony 
Blagrave's  supplemental  bill  which  sought  an  injunction  against 
mowing,  it  was  objected,  on  behalf  of  Colonel  Blagrave,  that  the 
restriction  could  not  be  enforced,  being  inconsistent  with  the  nature 
of  the  estate,  and  not  having  validity  given  to  it  by  any  limitation 
OTer;  and,  further,  that  it  would  restrain  and  fetter  the  enjoyment 
of  the  property  in  perpetuity  in  a  manner  unknown  and  contrary  to 
the  policy  of  the  law. 
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BLAOEA.TS         The  Yiob-Ghancbllor,  after  directing  cases  for  the  opinion  of  a 
Blageats.    court  of  law  on  some  of  the  points  raised,  granted,  bat,  as  his  Honour 
said,  with  great  reluctance,  and  in  Anthony  Blagrave's  suit  only, 
the  injunction  sought  by  the  supplemental  bill  against  mowing. 


1847. 

»farek  31. 

April  1. 

Kkioht 
Bkcce,  V.-C. 

[282] 


MANNING  V.  CHAMBEES  (1). 

(1  De  G.  &  Sm.  282—287 ;  S.  C.  16  L.  J.  Ch.  245 ;  11  Jur.  466.) 

Trust  funds  were  settled  by  deed  upon  trust,  to  pay  the  income  to  the 
settlor  for  life,  and,  after  his  death,  to  pay  the  income  of  a  part  thereof  to 
E.  M.  for  life,  or  "until  he  should  become  bankrupt;"  and,  after  his 
decease,  or  **  upon  his  becoming  bankrupt,"  then  in  trust  to  pay  the  income 
of  such  part  to  the  wife  or  widow  of  E.  M.,  for  her  separate  use,  with 
remainder  to  the  child  or  children  of  E.  M.,  with  a  trust  for  accumulation 
in  case  E.  M.  should  have  no  such  children  or  wife,  and  he  should  have  for- 
feited his  life  interest.  E.  M.  was,  at  the  time  of  the  execution  of  the  deed 
of  settlement,  an  uncertificated  bankrupt :  Held,  that  the  income  of  E.  M/s 
share  belonged  to  his  wife,  for  her  separate  use. 

Under  the  same  deed,  a  like  part  of  the  same  trust  funds  were  settled 
upon  trust  for  G.  G.  M.,  his  wife  and  children,  with  similar  conditions  to 
those  expressed  concerning  the  share  of  E.  M. ;  G.  G.  M.  was,  at  the  time 
of  the  execution  of  the  deed  of  settlement,  a  bachelor,  and  an  uncertificated 
bankrupt;  G.  G.  M.*s  share  was  directed  to  be  invested,  the  income  to 
accumulate. 

In  the  year  1842,  John  Manning,  determined  to  make  a  voluntary 
settlement  upon  himself  for  his  life,  and  for  the  benefit  of  his  children 
and  grand-children,  (amongst  the  latter  of  whom  were  Edmund 
Manning  and  Cornelius  Charles  Manning,  the  two  sons  of  John 
Manning  the  younger,  a  deceased  son  of  the  said  John  Manning), 
transferred  two  sums  of  stock,  viz.  5,0002.  3{.  10s,  per  cent,  and 
7,0002.  Bank  stock,  in  the  names  of  himself  and  of  Samuel  Manning, 
his  son. 

By  a  deed-poll  dated  the  14th  of  February,  1842,  John  Manning, 
the  settlor,  and  Samuel  Manning  declared  that  they,  their  executors 
and  administrators,  would  stand  possessed  of  the  said  stock,  in  trust 
to  pay  the  income  thereof  to  John  Manning,  the  settlor  for  life,  and 
after  his  decease,  and  after  setting  apart  certain  funds  for  specified 
purposes,  it  was  declared  that  the  trust  funds  should  be  held,  as  to 
one-ninth  part  or  share  of  the  residue  of  a  moiety  of  the  said  trust 
funds,  **  upon  trust  to  pay  to,  or  otherwise  permit  and  suffer,  the 
said  E.  Manning,  the  eldest  son  of  the  said  J.  Manning,  deceased, 


(1)  Samuel  y,  Samuel  (1879)  12 
Ch.  D.  152,  47  L.  J.  Ch.  71tJ;  West 
V.  Williams  [1898]  1  Ch.  488,  67  L.  J. 


Ch.  213,  78  L.  T.  147 ;  on  appeal  [1899] 
1  Ch.  132,  68  L.  J.  Ch.  127,  79  L.  T. 
575.— C.  A. 
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to  receive  and  take  the  ^dividends,  interest,  and  annual  income     manmino 
thereof,  ior  and  during  the  term  of  his  natural  life,  or  until  he    chambers. 
shall  become  bankrupt,  insolvent,  or  suffer  his  goods  to  be  taken  in       [  '288 
execution,   or    otherwise    attempt    to   mortgage,   sell,   assign,   or 
incumber  his  life  interest  therein :  and  after  his  decease,  or  upon  his 
becoming  bankrupt,  insolvent,  or  suffering  his  goods  to  be  taken  in 
execution,  or  attempting  to  mortgage,  sell,  assign,  or  incumber  his 
said  life  interest,  then  in  trust  to  pay  the  dividends  and  income  of 
the  said  lastly  mentioned  one-ninth  part  or  share  of  and  in  the 
said  lastly  mentioned  residuary  moiety  of  the  said  trust  funds, 
unto  the  wife  or  widow  (if  any)  of  the  said  E.  Manning,  for  her  sole 
and  separate  use  during  her  life,  but  so  that  she  may  not  anticipate, 
mortgage,  sell,  or  charge  her  said  life  interest  therein,  and  so  that 
faer  receipts  alone,  notwithstanding  her  coverture,  may  be  good  dis- 
charges for  the  income  arising  therefrom ;  and  after  the  decease  of 
such  wife  or  widow,  or  upon  her  attempting  to  anticipate,  mortgage 
sell,  or  charge  her  said  life  interest  in  the  said  lastly  mentioned 
one-ninth  part  or  share,  then  upon  trust  to  pay  and  apply  the  divi- 
dends and  interest  arising  therefrom  unto  and  between  all  and 
every  the  child  and  children  of  the  said  E.  Manning,  if  there  shall 
be  any  such,  in  equal  parts,  shares,  and  proportions,  during  the 
residue  of  her  life,  and  if  there  shall  be  no  such  child  or  children,  or 
during  such  period  of  his  life  as  he  shall  have  no  such  children  or 
wife,  and  he  shall  have  forfeited  his  life  interest  as  aforesaid,  upon 
trust  to  accumulate  the  dividends  and  income  of  his  one-ninth  part 
or  share  in  the  said  residuary  moiety  of  the  said  trust  funds  for 
the  benefit  of  his  children  as  hereinafter  mentioned ;  and  upon  the 
decease  of  the  said  E.  Manning  (subject  and  without  prejudice  to 
the  life  estate  and  interest  of  his  widow,  if  any),  in  trust  to  pay, 
divide,  and  transfer  the  capital  of  the  said  lastly  mentioned  one- 
ninth  part  or  share  of  and  in  the  said  lastly  mentioned  residuary 
moiety  of  the  said  trust  funds,  and  all  accumulations  of  the  *divi-       [  *284  ] 
dends  and  interest  thereof,  if  any,  unto,  between,  and  amongst  all 
and  every  the  child  and  children  of  the  said  E.  Manning  "  as  therein 
expressed,  with  limitations  over  to  other  branches  of  the  family  in 
case  of  the  death  of  the  said  E.  Manning  without  leaving  any  child 
who  should  attain  a  vested  interest. 

By  the  same  deed  it  was  declared  that  one  other  ninth  part  or 
share  of  the  residue  of  the  said  moiety  of  the  said  trust  funds 
(after  the  decease  of  the  said  J.  Manning,  the  settlor)  should  be  held 
*'  upon  trust  for  C.  C.  Manning,  the  second  son  of  the  said  John 
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Manwiko  Manning,  deceased,  his  wife  and  children,  for  the  same  or  the  lik^^ 
Chambrrs.  estates  and  interests,  and  subject  to  the  same  or  the  like  conditions, 
and  with  the  same  or  the  like  limitations  over  as  are  hereinbefore 
expressed  and  declared  of  and  concerning  the  one-ninth  part  or 
share  of  the  said  E.  Manning,  of  and  in  the  same  residuary  moiety 
of  said  trust  funds  and  premises,  as  if  the  same  were  here  repeated 
in  words  at  length,  and  made  applicable  to  said  C.  C.  Manning,  his 
wife  and  children." 

S.  Manning  died  in  December,  1842,  and  new  trustees  had  been 
appointed  under  a  power  in  the  settlement,  to  act  in  conjunction 
with  J.  Manning  the  settlor. 

J.  Manning,  the  settlor,  died  on  the  28th  of  February,  1845. 

E.  Manning  and  C.  C.  Manning,  who  had  been  partners  in  trade 
as  drapers,  were  declared  bankrupts,  on  the  11th  of  February, 
1842,  upon  Skjiat  in  bankruptcy  issued  against  them  on  the  9th  of 
February  (both  dates  being  prior  to  the  date  of  the  declaration  of 
trust).  They  obtained  their  certificates  on  the  16th  of  December, 
1842. 

E.  Manning  was  married,  and  had  one  child,  an  infant. 

C.  G.  Manning  was  a  bachelor. 

This  suit  was  instituted  in  April,  1846,  by  cestuis  que  trustent, 
under  settlement  of  the  14th  of  February,  1842,  for  a  declaration 
of  the  rights  of  the  parties  entitled  under  it,  and  to  have  the  trust 
carried  into  effect. 
[  286  ]  E.  Manning  died  in  August,  1846,  and  his  widow  administered  to 

his  estate,  and  the  suit  was  thereupon  revived. 

The  chief  questions  in  the  cause  arose  upon  the  construction  of 
the  limitations  in  favour  of  E.  and  C.  G.  Manning,  having  regard 
to  the  fact  of  their  bankruptcy  having  occurred  before  the  date  of 
the  settlement. 

Mr.  Malins  and  Mr,  J.  T.  Humphi^,  for  the  plaintiffs : 

The  intention  of  the  settlor  was  manifestly  to  benefit  E.  and 
G.  G.  Manning,  and  certainly  to  exclude  their  assignees  in  bank- 
ruptcy ;  and  it  must  be  taken  that  the  testator  did  not  know  of 
their  bankruptcy  when  he  executed  the  deed  of  settlement.  The 
words  on  which  the  question  arises  may,  when  literally  construe(), 
refer  to  the  future  only ;  but  the  Gourt  will,  in  order  to  give  effect 
to  the  intention,  treat  them  as  having  reference  to  the  event  which 
had  occurred  :  Yarnold  v.  Moovhoxise  {\) ^  James  v.  Durant  (2). 

(t)  21  R.  B.  223  (1  Ru88.  &  My.  361).  (2)  50  R  B.  149  (2  Beav.  177). 
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Mr.  Swanston   and  Mr.  J.  H.  Palmer,  for  the  widow  and     Manking 
administratrix  of  E.  Manning,  and  for  G.  C.  Manning :  chambeba. 

By  the  words,  " until  he  shall  become  bankrupt"  and  "  upon  his 
becoming  bankrupt,"  the  settlor  intended  to  provide  against  the 
effect  of  bankruptcy,  and  not  merely  against  the  transition  to  a 
state  of  bankruptcy;  and  although  the  words  ordinarily  would 
imply  a  transition,  they  obviously  here  provide  against  a  status.  It 
must  be  assumed  that  the  settlor  was  ignorant  at  the  time  he 
ex^uted  the  settlement,  that  the  event  of  bankruptcy  had  actually 
taken  place ;  for  it  is  very  improbable  that  the  settlor  would  direct 
trustees  to  pay  income  to  a  party,  who  was  then  an  uncertificated 
bankrupt,  until  he  should  become  bankrupt.  Wilkinson  v.  Adam  (i), 
is  as  to  the  point  under  discussion  coincident  with  the  present  case. 

Mr.  Bacon  and  Mr.  Berkeley,  for  the  assignees  of  E.  Manning        [  286  ] 
and  C.  C.  Manning : 

Messrs.  E.  and  C.  C.  Manning  being  bankrupts  uncertificated  at 
the  date  of  the  settlement,  the  assignees  are  entitled  to  both  shares. 
The  bankrupts  could  not  have  incurred  a  forfeiture  by  an  act 
committed  before  the  execution  of  the  deed. 

In  Bex  V.  Chitty{2)  the  Court  was  called  on  to  put  its  construction 
on  a  clause  of  the  Municipal  Corporation  Act,  similar  in  efifect  to 
the  clause  in  the  present  deed.  By  sect.  52  of  that  Act  (5  &  6 
Will.  JY.  c.  76)  it  is  provided  that,  if  a  person  holding  the  oflfice  of 
major,  alderman,  or  councillor  for  any  borough,  "shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors,"  or  do  any  other  act  therein  specified,  **  then  and 
in  every  such  case  such  person  shall  immediately  thereupon  become 
<iisqualified,  and  shall  cease  to  hold  the  office  of  such  mayor, 
alderman,  or  councillor."  Now  it  appeared  that  Mr.  Chitty  had 
been  elected  to  the  office  of  town-councillor  for  the  borough  of 
Shaftesbury,  being  at  the  time  of  his  election  and  continuing  to  be 
An  uncertificated  bankrupt.  And  upon  the  argument  on  a  rule  nisi 
ior  a  quo  warranto  against  him  in  respect  of  his  being  a  councillor, 
the  Court  of  King's  Bench  held  that  the  writ  would  not  lie,  and  that 
the  52Dd  section  did  not  apply  to  a  town-councillor,  unless  he 
became  bankrupt  whilst  holding  the  office. 

Mr.'Begbie,  Mr.  Borton,  and   Mr.  Rogers,  appeared  for   the 
other  defendants. 

(1)  12  R.  E.  255  (1  V.  &  B.  423).  (2)  5  Ad.  &  El.  609. 
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Mammivo 

r. 
Chambebs. 


[  ♦287  ] 


The  Yice-Chamcbllob,  in  the  coarse  of  the  argument,  referred  to 
cases  of  wills  where  the  testator,  having  had  children  who  had  died, 
and  children  living  at  the  date  of  his  will,  has  used  words  of 
bequest  to  the  children  of  his  children  who  should  die,  using  words 
of  futurity,  in  some  of  ^which  cases  it  had  been  held  that  children  of 
children  of  the  testator  who  had  died  previously  to  the  date  of  the 
will  were  within  the  scope  of  the  bequest.  His  Honour  mentioned 
Tyiherleigh  v.  [Harbin  (i),  Giles  v.  Giles  (2),  Smith  v.  Smith  (.h),  and 
Jarvis  v.  Pond  (4);  and  remarked  that  in  Rex  v.  Chitty  {6),  one 
question  was  not  discussed ;  a  part  of  the  case  having  been 
apparently  taken  for  granted ;  and  moreover  that  there  might  be  an 
arguable  distinction  between  the  words  "  shall  be  *'  in  the  statute,, 
and  the  words  "  shall  become  "  in  the  present  trust  deed. 

The  Vice-Chancbllob  : 

The  clause  to  be  construed  is  this.  (His  Honor  read  it.)  It 
appears  that,  in  point  of  fact,  E.  Manning  was  at  the  time  of  the 
execution  of  the  deed  of  settlement,  an  uncertificated  bankrupt,  the 
fiat  having  issued  five  or  six  days  previously.  But  according  to  the 
true  interpretation  of  the  language  of  this  settlement  the  Court,  I 
think,  is  bound  to  decide  that  the  income  of  Edmund's  one-ninth 
share  belongs  to  his  wife  for  her  separate  use,  from  the  death  of  the 
settlor. 

It  was  reasonable  for  the  assignees  to  appear  and  raise  the  ques- 
tion, and,  notwithiBtanding  that  I  dismiss  them,  I  shall  give  them 
their  costs  out  of  the  trust  fund. 

As  to  the  share  of  C.  G.  Manning,  he  being  a  bachelor,  the  fund 
constituting  his  one-ninth  share  must  be  brought  into  Court, 
and  accumulate  until  further  order,  according  to  the  provisions- 
of  the  deed. 


1847. 
May  6,  7,  8. 

Knight 
Bruob,  V.-C. 

Affirmed  ou 
Appeal. 

1848. 
Feb.  2(i. 

Lortl 

COTTEKllAM. 
L.C. 

[  28.S  J 


LANCASHIEE  v.  LANCASHIRE. 

(1  De  G.  &  Sm.  288—298;  S.  C.  11  Jur.  2024 ;  2  Ph.  657.) 

A  testator  devised  real  estates  to  J.  H.  and  A.  L.,  upon  trust,  imme- 
diately upon  the  happening  of  either  of  two  events,  t.e.  his  niece's  attaining 
twenty-five  or  marrying,  to  settle  the  same,  or  such  part  thereof  as  the 
trustees  should  think  proper,  to  the  use  of  the  niece  for  life,  with  remainder 
to  the  use  of  her  children,  as  she  should  appoint,  and,  in  default  of  appoint- 
ment, to  her  children,  with  remainder  to  the  use  of  A.  L.  and  her  heirs- 


(1)  dSB.  B.  121  (6  Sim.  829). 

(2)  42  R.  E.  205  (8  Sim.  360). 

(3)  42  R.  K.  203  (8  Sim.  353). 


(4)  47  B.  B.  309  (9  Sim.  549). 

(5)  5  Ad.  &  El.  609. 
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abaolately ;  and  as  to  such  parts  as  the  trustees  should  not  think  fit  so  to  La  ho  ash  ire 
settle  (with  respect  to  which  the  testator  gave  them  absolute  discretion), 
upon  trust  to  convey  the  same  to  S.  L.  (who  was  the  testator's  heir-at-law) 
in  fee. 

In  1831,  J.  H.  and  A.  L.  proved  the  testator's  will,  and  accepted  its 
trusts.  J.  H.  shortly  afterwards  desired  to  retire  from  the  trust,  and  a 
deed  was  executed,  but  not  in  conformity  with  the  trusts,  purporting  to 
appoint  J.  O.  a  trustee  in  his  stead,  but  no  conveyance  was  executed  to 
J.  O.  In  1842,  J.  H.,  A.  L.,  and  J.  O.  executed  a  deed,  purporting  to  be 
made  in  exercise  of  the  power  of  appointment  given  by  the  testator's  will  to 
his  trustees,  and  thereby  appointed  the  estate  to  A.  L.  in  fee,  J.  H. 
executing  this  deed,  on  receiving  an  indemnity  from  A.  L.  and  her  solicitor. 

Held,  that  the  direction  to  settle  was  not  a  power  in  the  nature  of  a  trust 
which  would  prevail  if  no  appointment  was  made,  but  was  purely  dis- 
credouary,  and  that  the  effect  of  the  original  trustees  remaining  inactive 
was  to  leave  the  beneficial  interest  to  result  to  S.  L.,  the  heir-at-law,  and 
that  the  deed  of  1842  was  not  a  proper  execution  of  the  power. 

A  trustee  of  a  will  who  had  formally  renounced  that  character  by  a  deed 
which  purported  (but  ineffectually)  to  appoint  a  successor,  being  applied  to 
eleven  years  afterwards  to  join  with  his  original  co-trustee  in  a  deed  pur- 
porting to  be  an  exercise  of  a  discretionary  power  which  could  only  be 
exercised  by  the  two  trustees  of  the  will  for  the  time  being,  refused  to  do  so, 
without  an  indemnity,  but  ultimately,  on  being  indemnified,  executed  the 
deed.  Held,  that  he  could  not  resume  his  position  as  trustee  for  such  a 
purpose,  and  that,  even  if  he  could,  his  execution  of  the  deed  under  the  cir- 
cumstances stated,  could  be  regarded  only  as  a  mere  formal  act,  and  not  as 
an  exercise  of  that  discretion  which  was  essential  to  a  due  execution  of  such 
a  power. 

William  Lancashire,  by  his  will,  dated  the  16th  of  May,  1880, 
after  making  a  specific  devise  of  a  house  and  premises  to  his  sister- 
in-law,  Anne  Lancashire,  gave  all  the  residue  of  his  real  and 
ptrsonal  estate  unto  and  to  the  use  of  John  Hutchinson  and  the 
b&id  Ann  Lancashire,  their  heirs,  executors,  administrators,  and 
ai^igns,  upon  trust  to  convert  his  personal  estate  into  money,  and 
w  stand  possessed  of  such  trust  monies,  and  also  to  stand  seised  of 
tiie  said  residue  of  his  said  real  estate,  upon  trust  to  apply  the 
^hole  or  such  part  of  the  rents,  interest,  and  income  of  the  said 
traat  estate  and  premises,  as  they,  he,  or  she  should  think  proper, 
in  the  support,  maintenance,  and  education  of  the  testator's  niece, 
Sarah  Lancashire,  (being  the  daughter  of  the  testator's  brother, 
John  Lancashire,  by  the  said  Ann  Lancashire),  until  she  should 
attain  the  age  of  twenty-one  years,  or  be  married  with  the  consent 
of  the  trustees  of  that  his  will  for  the  time  being ;  and  immediately 
open  the  happening  of  either  of  the  said  events,  upon  trust  to 
convey,  assign,  and  settle  all  the  said  trust  estates,  monies,  and 
premises,  and  the  accumulations  thereof,  (if  any),  or  such  part  or 
parts  *of  the  same  as  they  should  think  proper,  to  the  use  or  for       [  *289  ] 

the  benefit  of  his  said  niece,  Sarah  Lancashire,  and  her  assigns,  for 
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LAncABHiiufi  her  life,  for  her  separate  use,  and  after  her  decease  to  the  use  or 
Lamoasbirb.  ^0^  ^^6  benefit  of  the  children  of  the  said  Sarah  Lancashire,  as  she 
should  appoint ;  and,  in  default  of  such  appointment,  and  so  far  as 
any  such,  if  made,  should  not  extend,  to  the  use  or  for  the  benefit 
of  the  children  or  child  of  the  said  Sarah  Lancashire  ;  and  if  there 
should  be  no  such  child,  then  to  the  use  or  for  the  benefit  of  the 
said  Ann  Lancashire,  her  heirs,  executors,  administrators,  and 
assigns,  absolutely ;  and  as  to  such  part  or  parts  of  the  said  trust 
estate,  monies,  and  premises,  which  his  said  trustees  should  not 
think  proper  to  settle  as  aforesaid,  and  with  respect  to  which  he 
gave  them  absolute  discretion,  upon  trust  to  convey,  assign,  and 
transfer  the  same  unto  his  said  niece,  Sarah  Lancashire,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely  ;  and  the  testator 
directed,  that  if  the  said  John  Hutchinson  and  Ann  Lancashire,  or 
either  of  them,  should  depart  this  life,  or  decline  to  act  in  or  for 
the  said  trusts,  then  it  should  be  lawful  for  the  then  acting  trustee 
or  trustees  of  his  will,  with  the  consent  of  the  person  or  persons  for 
the  time  being  beneficially  entitled  to  the  said  trust  premises,  by 
any  deed  or  instrument  in  writing  duly  executed,  to  appoint  one  or 
more  person  or  persons  to  act  in  the  room  of  the  trustee  or  trustees 
dying  or  declining  to  act ;  and  that,  upon  the  appointment  of  any 
such  new  trustee  or  trustees,  the  said  trust  estate  and  premises 
should  be  vested  in  the  new  trustee  or  trustees  jointly,  with  the 
surviving  or  continuing  trustee  or  trustees,  or  separately,  as  the 
case  might  require.  And  the  testator  appointed  the  said  John 
Hutchinson  and  Ann  Lancashire  executor  and  executrix  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  12th  of  June, 
1830,  whereby  he  substituted  the  age  of  twenty-five  years  for  the 
age  of  twenty-one  years  fixed  by  his  will,  and  making  some  other 
but  unimportant  dispositions. 
[  290  ]  ^be   testator   died   in   the   month   of  January,  1881,  and  his 

will   was  proved  in  April,  1831,  by  John  Hutchinson  and  Ann 
Lancashire. 

The  testator's  niece,  Sarah  Lancashire,  survived  him,  and  was 
his  heiress-at-law. 

A  few  months  after  the  decease  of  the  testator,  Mr.  John 
Hutchinson,  who  had  proved  the  will,  and  accepted  the  trusts 
thereof,  became  desirous  to  retire  from  the  trusteeship,  and 
thereupon  Mrs.  Ann  Lancashire,  the  continuing  trustee,  executed 
a  deed,  dated  the  10th  of  December,  1831,  purporting  to  appoint 
her  brother  James   Osborne  a  trustee   of  the   will  of    William 
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Lancashire,  in  the  place  of  John  Hutchinson,  but  no  conveyance  LiiiroASHiRG 
or  assignment  of  the  trust  property  was  made.  Lancashire. 

Sarah  Lancashire,  the  niece  and  heiress-at-law  of  the  testator, 
was  not  a  i>art7  to  this  deed.  She  attained  the  age  of  twenty-five 
years,  and  died  in  the  month  of  July,  1842,  intestate  and  unmarried; 
and  in  the  month  of  October  in  the  same  year  Mrs.  Ann  Lancashire 
procured  letters  of  administration  to  her  personal  estate. 

In  August,  1842,  Joseph  Lancashire  claimed  to  be  the  heir-at- 
law  of  Sarah  Lancashire,  and,  as  such,  to  be  entitled  to  the  real 
estates  settled  by  the  will  of  William  Lancashire. 

By  an  indenture,  dated  the  1st  of  November,  1842,  and  made 

between  Ann  Lancashire  and  James  Osborne  of  the  first  part, 

John  Hutchinson  of  the  second  part,  the  Bev.  William  Gantrell 

and  Joseph  Osborne  of  the  third  part,  and  Ann  Lancashire  of  the 

fonrtb  part,  Ann  Lancashire,  James  Osborne,  and  John  Hutchinson 

conveyed  unto  William  Gantrell  and  Joseph  Osborne,  their  heirs, 

executors,  administrators,  and  assigns,  all  the  real  and  personal 

estate  which  had  been  by  the  said  will  of  William  Lancashire 

devised  to  John  Hutchinson  and  Ann  Lancashire,  their  heirs  and 

assigns,  except  such  part  of  the  same  money  and  securities  for 

money,  and  other  personal  estate,  as  at  any  time  or  times  *had       [  *29i } 

been  rightfully    and   effectually    transferred,    assigned,    or   paid 

to  Sarah   Lancashire,   by   the   trustees    or  trustee  of  William 

Lancashire's   will,  during  her  lifetime,   and  also  all  other  the 

hereditaments   and   real  and  personal    estate  ;    and  as  to  such 

money,  securities  for  money  and  personal  estate,  whether  impressed 

with  the  character  of  real  estate*or  not,  which  were  then  subject  to 

the  trusts  of  William  Lancashire's  will,  to  hold,  receive,  and  take 

the  said  real  and  personal  estate  unto  the  said  William  Gantrell 

and  Joseph  Osborne,  their  heirs,  executors,  administrators,  and 

assigns,  for  ever,  according  to  the  nature  and  quality  of  the  said 

estates  respectively,  to  the  use  and  for  the  benefit  of  the  said 

defendant,  Ann  Lancashire,  her  heirs,  executors,  administrators, 

and  assigns,  absolutely  and  for  ever,  according  to  the  nature  and 

quality  of  the  same  estates  respectively. 

Kr.  Hutchinson  made  some  objection  to  executing  this  deed ; 
and  he  did  not  execute  it  until  the  16th  of  December,  1842,  nor 
nntil  a  bond  had  been  executed  by  Mrs.  Ann  Lancashire  and  her 
Jiolicitor,  indemnifying  him  in  respect  of  his  interference  in  the 
trust,  and  specifically  in  respect  of  executing  the  settlement  in 
favour  of  Mrs.  Lancashire. 
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laboashibb  On  investigation,  Joseph  Lancashire  proved  not  to  the  heir-at- 
Lahoashibb.  law  of  Sarah  Lancashire  or  of  William  Lancashire,  and  gave  up 
all  claim. 

Li  November,  1842,  the  plaintiff,  George  Lancashire,  claimed  to 
be  entitled  to  the  residuary  real  estates  of  the  testator,  William 
Lancashire,  comprised  in  his  will,  as  heir-at-law  as  well  of  William 
Lancashire  as  of  Sarah  Lancashire,  and  he  furnished  Mrs.  Lan- 
cashire's solicitor  with  detail  of  evidence  in  his  pedigree ;  but  this 
failed  to  satisfy  Mrs.  Lancashire's  solicitor. 

The  plaintiff  then  instituted  the  present  suit  against  Mrs.  Ann 
Lancashire  and  Messrs.  Hutchinson,  James  Osborne,  William 
Gantrell,  and  Joseph  Osborne,  the  trustees  and  parties  to  the  deed 
of  the  1st  of  November,  1842,  setting  out  in  the  bill  his  pedigree 
(  *292  ]  with  great  particularity,  *and  praying  that  the  deed  of  the  Ist  of 
November,  1842,  should  be  declared  void  and  delivered  up  to  be 
cancelled. 

The  defendants,  Mrs.  Lancashire  and  Mr.  James  Osborne,  by 
their  answer,  put  the  plaintiff  to  the  proof  of  his  pedigree,  but  did 
not  suggest  that  any  other  person  was  the  heir. 

Mr.  Wigram  and  Mr.  E.  Webster,  for  the  plaintiff : 

As  to  the  deed  of  the  1st  of  November,  1842,  it  is  void.  Mr. 
Hutchinson,  who  had  retired  from  the  trust  in  1881,  was  called 
back  to  the  trust,  that  he  might  take  part  in  this  act;  but  the 
attempted  appointment  is  ineffectual,  because  the  power  existed 
only  so  long  as  Sarah  Lancashire  or  her  issue  lived. 

[They  cited  Doe  d.  Annand<Ue  v.  Brazier  (i),  Daviesv.  Thomas  (2), 
Ilarriaon  v.  Foreman  (8),  Skey  v.  Barnes  (4,),  Cunninghame  v.  Thur- 
low  (6),  Keates  v.  Burton  (e),  Ashford  v.  Cafe  (7),  and  other  cases.] 

Mr.  Bacon^  Mr.  Bazalgette,  and  Mr.  Cantrell,  for  the  several 
defendants,  except  Mr.  Hutchinson  : 

(  293  ]  *    *    The  right  to  exercise  the  power  is  not  limited  to  the  lives 

of  the  niece,  Sarah  Lancashire,  and  her  issue,  but  it  was  capable  of 
being  exercised  in  favour  of  Mrs.  Lancashire,  who  was  an  object  of 
the  testator's  bounty,  and  who  had  such  an  interest  in  remainder 
in  the  testator's  estate  as  must  have  effect,  unless  the  trustees 
expressly  excluded    her  or  distinctly  declared  they  declined  to 

(1)  24  R.  B.  284  (5  B.  A  Aid.  64).  (5)  32  B.  R.  242  (1  Buss.  &  Mv. 

(2)  47  B.  B.  399  (2  Y.  &  C.  Ex.  234).  436,  n.). 

(3)  5  B.  B.  28  (5  Ves.  207).  (6)  9  B.  B.  315  (14  Ves.  434). 

(4)  17  B.  B.  91  (3  Mer.  335).  (7)  40  R  B.  201  (7  Sim.  641). 
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execate  the  power  in  her  favour ;  the  contrary  of  which  is  proved  lancashibb 

to  have  been  the  fact.     The  gift  over  to  Sarah  Lancashire  is  not  in  i.amcashirb. 

the  event  of  the  trustees  remaining  inactive  and  doing  nothing,  but 

in  the  event  of  their  settling  part  and  leaving  part  unsettled.     The 

power  is  to  exclude  a  portion  from  the  settlement  which  the  testator 

has  provided,  but  which,  if  no  part  is  so  excluded,  must  prevail  as 

to  ihe  whole:    Boyle  v.  Bishop  of  Peterborough  (i),  Houstotin  v. 

Houstoun  (2),  Bray  v.  Bree  (8),  Butcher  v.  Jackson  (4).    Indeed,  there 

is  authority  for  contending  that  the  power  was  in  the  nature  of  a 

trust :   Wainwright  v.  Waterman  (6),  Prebble  v.  Boghurst  (6). 

Sir  F,  Simpkinson  and  Mr.  Follett  appeared  for  the  defendant 
Hutchinson. 

The  Vicb-Chancbllob  :  May  8. 

In  this  case  it  has  been  contended  for  the  defendants,  or  some  of 

them,  that,  according  to  the  true  construction  of  the  will  in  question, 

an  interest  in  remainder  in  the  disputed  property  was  given  to  the 

defendant,  Mrs.  Lancashire ;  *that,  in  order  to  defeat  or  displace       [  *294  ] 

the  interest  so  given,  an  intention  to  exclude  her,  or  to  make  no 

settlement,  was  necessary  to  be  expressed  by  the  trustees;  that 

mere  silence,  mere  inaction,  upon  the  trustees'  part,  was  to  operate 

in  favour  of  the  daughter's  issue  and  the  mother    against  the 

slaughter ;  and  that,  since  an  intention  to  exclude  the  issue,  or  the 

mother,  or  to  make  no  settlement,  has  never  been  expressed  by  the 

trustees   or  any  trustee  under  the   will,  the  person   whom  Miss 

Lancashire  left  her  heir  ex  parte  paternd  has  and  had  no  title» 

whether  the  settlement  of  1842  was  valid  or  invalid.     This,  how- 

ibvev,  is  not  according  to  my  opinion  of  the  case,  upon  what  I 

consider  the  true  interpretation  of  the  will  and  codicil ;   in  the 

absence  of  any  intention  to  make  a  settlement,  in  a  case  of  mere 

neutrality  on  the  trustees'  part,  the  title  of  Miss  Lancashire  to  the 

inheritance,  as  against  her  issue  and  as  against  Mrs.  Lancashire, 

most  I  think  be  considered  as  subsisting.      I  do  not  say,  nor  is  it 

necessary  that  I  should  say,  whether  I  should  have  thought  so  if 

the  clause  beginning  "  and  as  to  such  part  or  parts  of  the  said  trust 

estate,"  containing  the  words  ''  absolute  discretion,"   and  ending 

(1)  2R.  R  108  (1  Vea.  Jr.  299;  3  (4)  65  R.  B.  625  (14  Sim.  444). 

Br. CO.  243),  (5)  1  Yes.  Sen.  311 ;  and  see  Bnr- 

(2)  33  B.B.  159  (4  Sim.  611).  rough  v.   Philcox,   48   E.    K.   236  (0 

(3)  37  B.  B.  172  (2  CL  &  Fin.  453 ;      My.  &  Cr.  72). 

:j  Sim.  513).  (6)  48  B.  B.  179  (1  Swanst.  309). 
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laxoasuire   with  the  words  '*  assigns  absolutely/'  had  been  omitted  from  the 
Lancashire,  will,  or  differently  worded. 

If,  therefore,  an  intention  to  make  a  settlement  has  never  been 
effectually  expressed,  and  there  is  nothing  more  in  the  case,  I  think 
that  the  property  in  dispute  must  be  considered  as  at  present 
belonging  in  equity  to  the  person  (if  any)  whom  Miss  Lancashire 
left  her  heir,  ex  parte  patemd,  supposing  that  person  to  be  now 
living.  Though,  whether  this  would  have  been  my  opinion  if  Miss 
Lancashire  had  not  been  the  heiress  of  the  testator  at  his  death  it 
is  unnecessary  to  say,  for  she  was  so. 

The  question  then  is,  whether  the  settlement  of  1842,  made  in 
.  favour  of  Mrs.  Lancashire,  in  the  circumstances  in  which  it  was 
[  *295  ]  made,  is  sustainable.  And  for  the  purposes  of  *thi6  question, 
though  I  do  not  decide,  I  assume,  that  the  will  and  codicil  were 
valid  against  the  heir(i),  and  that  a  state  of  circumstances  might 
liave  existed,  in  which,  after  the  death  of  Miss  Lancashire  above 
the  age  of  twenty-five,  and  without  having  married,  a  settlement 
not  previously  determined  on  might  have  been  well  made  by  the 
trustees  in  favour  of  her  mother ;  though  this  latter  point,  under 
the  will  and  codicil  before  me,  I  must,  notwithstanding  Boyle  \. 
The  Bishop  of  Peterborough  (2)  and  the  cases  that  have  followed  it, 
(authorities  which  I  do  not  in  the  least  question),  be  permitted  at 
least  very  much  to  doubt.  But,  as  I  have  said,  I  assume  it  in  the 
defendant's  favour. 

It  has,  however,  been  conceded,  and  I  think  correctly,  that  Mr. 
Hutchinson  did  not  originally  renounce  or  disclaim,  and  that  he 
accepted  the  office  of  trustee  under  the  will.  After  his  acceptance 
he  desired,  in  the  year  1881,  (within  a  year,  I  think,  after  the 
testator's  death)  to  relinquish  and  retire  from  it,  and  Mr.  Osborne, 
the  brother  of  Mrs.  Lancashire,  was  appointed  to  succeed  him  in 
December  of  that  year.  But  the  appointment  was  ineffectual  and 
invalid.  It  was  not  in  conformity  with  the  power  contained  in  the 
w  ill ;  Mr.  Osborne  was  not  therefore  well  authorised  to  act  in  that 
capacity,  but  neither,  I  apprehend,  was  Mrs.  Lancashire  authorised 
to  act  as  trustee  alone, — whether  she  might  have  done  so  if  Mr. 
Hutchinson  had  renounced  and  disclaimed  without  accepting 
the  trusteeship  after  the  testator's  death,  it  is  unnecessary  to 
determine. 

(1)  This  passage  refers  to  statements      which    it    has    not  been    considered 
and  arguments  which  had  been  intro-      useful  to  report 
duced  into  the  case,  with  reference  to         (2)  2  £.  B.  IDS  (1  Yes.  Jr.  299). 
the  validity  of  the  will  itself;    but 
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After  Miss  Lancashire's  death,  she  having  died  in  July,  1842,  Lanoashibb 
onmarried  and  intestate,  but  having  between  the  end  of  the  year  lanoashiub. 
1831,  and  the  end  of  the  year  1886,  attained  *her  majority,  and  [  '^w  ] 
the  power  of  settling  having  remained  during  her  life  unexercised, 
Mrs.  Lancashire  and  Mr.  Osborne  appear  to  have  formed  the  wish 
of  excluding  Miss  Lancashire's  heir  by  exercising  the  power  in  Mrs. 
Lancashire's  favour,  and  to  have  considered  that  with,  but  not 
without,  Mr.  Hutchinson's  concurrence  this  could  be  done.  Accord- 
ingly a  settlement,  dated  the  1st  of  November,  1842,  was  prepared 
and  executed  in  that  month  by  Mrs.  Lancashire  and  Mr.  Osborne, 
which  was  afterwards,  upon  and  not  before  the  16th  of  December 
in  the  same  year,  executed  by  Mr.  Hutchinson,  who  received  a  bond 
from  Mrs.  Lancashire  and  her  solicitor,  dated  on  that  day,  being 
a  bond  of  indemnity  against  Mr.  Hutchinson's  acts  in  respect  of  the 
estate  of  William  Lancashire,  including,  in  so  many  words,  the  act 
of  executing  the  settlement  in  Mrs.  Lancashire's  favour. 

Whether,  in  the  absence  of  all  unfairness,  and  of  all  circum- 
stances of  a  suspicious  nature,  Mr.  Hutchinson  could,   after  his 
retirement  and  the  ineffectual  appointment  of  a  successor,  have 
retnmed  effectually,   after  the  lapse  of  so    many    years,  to  the 
trusteeship  for  any  purpose,  1  doubt,  at  least,  but  need  not  decide. 
I  find  it,  however,  impossible  to  say  that  the  act  of  giving  the 
property  in  question  to  Mrs.  Lancashire,  done,  after  her  daughter's 
<1eath,  under  the  form  and  designation  of  a  settlement  enabled  by 
the  will  of  William  Lancashire,  can  receive  or  derive  force  or 
validity  from  the  concurrence  in  it  of  Mr.  Hutchinson,  circum- 
stanced   as    that    concurrence    was,   one    of    the    accompanying 
circumstances  being  the  bond  of  indemnity  from  Mrs.  Lancashire 
and  her  soUcitor.     I  think  that  it  was  not  such  a  transaction  as  the 
testator  can  be  thought  to  have  intended  to  sanction.     1  think  that 
it  was  not  a  fair  transaction,  and  that  it  must  fall  to  the  ground  ;  a 
conclusion,  in  my  opinion,  wholly  consistent  with  every  authority 
eited  during  the  argument.      If,  therefore.  Miss  Lancashire,  who 
<lied  intestate,  left  an  heir  ex  parte  paternal  that  heir,  or  *some       [  '297  ] 
{lerson  claiming  under  him  or  in  his  right,  must,  I  conceive,  now 
be  entitled  beneficially  to  the  property  in  question,  to  the  exclusion 
of  all  beneficial  claim  of  Mrs.  Lancashire  under  William  Lan- 
cashire's will ;  and  I  think  it  clearly  established  by  the  evidence 
that  MiBs  Lancashire  left  an  heir  ex  parte  paternd. 

The  plaintiff,  who  was  living  when  Miss  Lancashire  died,  asserts 
that  she  left  him  her  heir  ex  paHe  paternd.    If  she  did,  the  suit,  as 
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Lanoashirr   I  have  said,  appears  to  me  well  founded.      But  did  she  so  in  fact  ? 

Lanoasbire.  Now  as  to  this  point,  neither  of  the  defendants  proves  or  alleges 
that  any  other  person  than  ,the  plaintiff  is  or  was  the  heir :  they 
put  him  on  proof  of  his  title  without  asserting  or  suggesting  anv 
other  heir.  That  the  plaintiff  is  clearly  shown  to  be  related  to 
Miss  Lancashire  ex  parte  patemd,  and  so  related  to  her  that  it  was 
without  considerable,  or  without  any  improbability  possible  for 
him  to  be  her  heir  ex  parte  pateiiid  at  her  death,  cannot,  upon  the 
evidence,  be  denied  or  reasonably  questioned.  This,  however,  is 
not  all.  It  is,  I  apprehend,  proved  in  detail  that  Miss  Lancashire 
was  through  her  father  the  grand-daughter  and  heiress,  and  sole 
surviving  issue  of  William  Lancashire  the  elder  ;  that  he  (TVilliam 
Lancashire  the  elder)  had  a  lawful  brother  of  the  whole  blood 
named  John,  who  died  before  Miss  Lancashire  s  birth,  and  had  a 
lawful  son,  named  Thomas,  who  also  died  before  Miss  Lancashire's 
birth,  and  had  two  lawful  sons ;  that,  of  those  two  sons,  one  died 
before  Miss  Lancashire's  birth,  an  infant,  without  having  married, 
and  that  the  other  is  the  plaintiff.  It  is  said,  that  the  non-existence 
of  any  person,  who,  if  existing,  would  stand,  or  have  stood,  as  heir 
on  the  pedigree  before  the  plaintiff,  is  not  proved.  But  if  this  were 
so  (as  according  to  the  impression,  however,  that  the  evidence 
makes  on  me,  it  is  not),  still  it  would  be,  and  is  true,  that  the 
existence  of  any  such  person  is  neither  shown  nor  suggested.  I  am 
of  opinion  that,  upon  the  evidence  before  the  Court  in  a  case  sach 
[  •298  ]  as  this,  to  send  the  question  of  heirship  to  a  jury  *would  be  equiva-" 
lent  to  a  declaration  that  the  Court  of  Chancery,  as  a  court  of' 
equity,  is  incompetent  to  decide  a  disputed  question  of  pedigree,' 
however  simple.  It  is  not  incompetent  to  do  so,  and  I  consider' 
myself  bound  to  say  that  the  plaintiff's  relationship  to  MIbs' 
Lancashire — the  fact  that  he  became  upon  her  death  the  heir  of' 
herself,  of  her  father,  and  of  the  testator,  her  paternal  uncle,  and 
his  consequent  title  to  the  property  in  dispute,  are  sufficiently  and' 
satisfactorily  established  for  every  purpose,  at  least  of  the  present 
suit.  The  claims,  if  any,  of  persons  not  bound  by  the  proceeding! 
in  this  cause  may  hereafter  be  asserted  against  him.  i 

His  costs  of  the  suit  to  this  time  must,  I  conceive,  be  paid  bj 
Mrs.  Lancashire  and  Mr.  Osborne,  including  the  costs  of  the 
genealogical  evidence.  Considering  all  that  took  place  before  tbi 
suit,  I  think  that  Mrs.  Lancashire  and  Mr.  Osborne  might,  ani 
ought  to  have  been  satisfied  as  to  the  pedigree  without  a  suit,  and 
ought  not  to  have  resisted  the  plaintiff's  claim. 
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All  future  costs  must  be  reserved.  Lancashibk 

I  think  that  it  is  not  necessary  to  make  Mr.  Hutchinson  liable  to  lakcashibe. 

any  part  of  the  plaintiff's  costs,  and  that  the  two  new  trustees 

appointed  by  the  settlement  should,  as  well  as  Mr.  Hutchinson, 

Deither  pay  nor  receive  costs  to  this  time. 
I  must  declare  the  invalidity  of  the   settlement.     The  details 

of  the  decree  in   other  respects  cannot,  probably,  be  of  much 

complexity. 

[Mrs.  Lancashire  appealed  from  this  decree,  as  reported  in 
2  Phillips,  657,  but  the  decision  was  affirmed  by  the  Lord 
Chancellor,  whose  judgment  is  reported  as  follows,  at  p.  662 :] 

The  Lord  Chancellor,  after  expressing  a  clear  opinion  that  the         i848. 
direction  in  the  will  as  to  a  settlement,  did  not,  as  had  been  con-    ^  o^ZTv 

*  *  [2  PhiUipe, 

tended  on  the  part  of  the  appellant,  constitute  an  imperative  trust,  662  ] 
but  merely  a  discretionary  power,  proceeded  to  the  following  effect : 
There  beings  therefore,  nothing  on  the  face  of  the  will  to  give 
Mrs.  Lancashire  any  estate,  except  through  the  intervention  of  the 
power,  the  only  question  is,  has  the  power  been  executed  ?  Now 
the  construction  of  instruments  of  this  kind  must  depend,  in  some 
des^ree,  upon  the  circumstances  and  situation  of  the  parties  ;  but  I 
think  it  is  clear  that  in  this  case  the  power  was  introduced  for  the 
benefit  and  protection  of  the  niece,  and  not  for  the  benefit  of  any 
other  person.  The  testator  intended  his  niece  to  have  the  enjoy- 
ment of  the  property ;  but  he  foresaw  that  circumstances  might 
arise,  either  on  her  attaining  twenty-one  or  marrying,  in  which  it 
would  be  more  secure  and  n^ore  for  her  benefit  not  to  give  her  the 
absolute  disposal  of  the  property  in  fee  simple,  and  therefore  he 
says  to  the  trustees,  I  give  this  property  to  my  niece  if  you  do  not 
interfere ;  but  you  may  interpose  your  authority  either  as  to  the 
whole  or  as  to  any  part,  and  instead  of  handing  over  the  property 
to  her  absolutely,  which  you  are  authorised  to  do,  you  *may  settle  [  •663  ] 
it— either  the  whole  or  a  part — by  giving  her  an  estate  for  life,  with 
remainder  after  her  death  to  her  children,  and  in  the  event  of  her 
not  having  children,  then  to  her  mother.  To  be  sure  the  niece 
could  not  have  come,  at  any  period  of  her  life,  and  say,  **  Hand  me 
over  this  property ; "  because  whatever  age  she  might  attain  the 
possibility  of  her  marriage  would  continue  up  to  the  time  of  her 
death.  But  suppose  there  had  been  no  mention  of  marriage  in  the 
^iil,  and  that  the  trustees  had  permitted  her  to  remain  in  the 
uncontrolled  enjoyment  of  the  property  for  fifty  years  after  she 

8—3 
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lakoashirk  attained  twenty-one,  could  the  Goart  have  allowed  them  then  to 
Lancashirk.  keep  the  property  from  her,  or  to  deprive  her  devisee  of  it,  if  she 
had  disposed  of  it  by  will  ?  I  apprehend  not :  because  the  plain 
intention  of  the  testator  woald  have  been  that  their  discretion 
should  be  exercised  when  she  came  to  the  period  of  life  at  which 
she  was  capable  of  entering  into  the  enjoyment  of  the  property. 
Then  is  the  case  altered,  because  there  is  a  second  period  fixed  for 
that  purpose,  which  might  not  come  so  soon,  viz.  her  marriage,  as 
to  which  it  is  equally  clear  that  even  in  that  event  she  was  to  have 
the  property  subject  to  the  interposition  of  the  trustees  for  her 
benefit  ? 

Upon  the  construction  of  the  will,  therefore,  I  am  of  opinion  that 
there  was  no  trust  or  interest  in  Mrs.  Lancashire  independently  of 
the  power:  and  that  the  trustees  not  having  thought  proper  to 
exercise  the  power  during  the  life  of  the  niece,  they  could  not 
exercise  it  afterwards. 

Then  comes  the  last  question,  which  is  equally  clear,  whether,  if 
the  power  had  survived,  and  if,  under  the  existing  circumstances  of 
the  parties,  the  trustees  had  had  the  power  of  taking  from  the  heir 
[  ^664  ]  of  Sarah  that  *  which  the  testator  had  given  to  Sarah,  the  power  has 
in  point  of  fact  been  executed.  It  is  quite  clear  that  it  was  a  power 
to  the  two  trustees  originally  named,  or  to  those  who  might  be  sub- 
stituted  in  their  place.  It  was  to  the  trustees,  in  the  plural,  for  the 
time  being.  At  all  events,  it  was  not  a  power  in  one.  Hutchinson, 
one  of  the  original  trustees,  by  a  deed  of  1831,  recites  his  desire  of 
no  longer  acting  in  the  trust,  and  an  attempt  is  made  to  substitute 
Osborne  in  his  place ;  but  it  is  not  pretended  that  Osborne  was 
duly  appointed,  the  concurrence  of  the  party  beneficially  interested 
being  wanting.  From  that  time  to  1842  it  does  not  appear  that 
Hutchinson  in  any  way  interfered  in  the  trust.  He  had  formally 
withdrawn,  and  no  longer  interfered  with  the  property.  Now  to 
say  that  after  that  he  stood  in  the  situation  in  which  the  testator 
intended  that  the  parties  who  were  to  exercise  the  power  were  to 
stand,  is  falsifying  every  expression  in  the  will.  He  was  not,  at  the 
time  he  was  induced  to  execute  the  deed  of  1842,  a  trustee  in  the 
sense  in  which  the  testator  used  the  word;  for  though  he  had 
originally  accepted  the  trusts,  the  will  gave  him  the  power  of 
retiring  from  them,  and  he  had  long  before  availed  himself  of  that 
power,  and  formally  declared  his  retirement.  I  am  therefore 
clearly  of  opinion,  that  as  the  exercise  of  the  power  required  the 
concurrence  of  two  trustees,  as  Osborne  was  never  duly  appointed  a 
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trustee  at  all,  and  as  Hutchinson  had  long  before  ceased  to  fill  that  Lamcxshire 
character,  there  were,  in  1842,  no  persons  competent  to  exercise  lanoashibb. 
the  power. 

Bat,  assuming  for  the  moment  that,  notwithstanding  the  deed  of 
1831,  Hutchinson  was  competent  to  have  joined  as  trustee  in  the 
deed  of  1842 — has  he  done  so?  has  he  exercised  the  discretion 
which  that  act  would  involve  ?  The  facts  prove  directly  the  reverse. 
They  prove  that  he  continued,  up  to  the  very  last  moment  *to  which  [  *^^^  ] 
the  transactions  refer,  in  the  very  same  state  of  mind  as  when  he 
executed  the  deed  of  1881.  He  had  retired  from  the  trust,  and  he 
still  refused  to  return  to  it;  at  least  he  refused  to  resume  the 
responsibility  incident  to  the  execution  of  it ;  for  it  appears,  from 
the  deed  of  indemnity  to  which  he  was  a  party,  that  the  language 
he  used  was,  I  will  not  interfere  at  all,  unless  you  will  undertake  to 
bear  me  harmless,  whatever  may  be  the  consequences  of  the  act.  It 
comes  in  fact  to  this,  that  Hutchinson  had  not  resumed  his  position 
of  a  trustee,  but  that  he  executed  the  deed  because  he  was  asked, 
sDd  that  he  declined  to  do  more  than  formally  to  be  a  party  to  a 
deed,  which,  if  it  was  not  accompanied  by  the  exercise  of  the  dis- 
cretion which  the  testator  meant  to  repose  in  those  who  should 
execute  the  power,  was  a  breach  of  the  duty,  which,  as  trustee  under 
the  will,  he  ought  to  have  discharged.  His  duty  was  to  exercise  a 
discretion,  not  to  execute  a  mere  formal  deed.  The  facts  clearly 
demonstrate  that  he  was  at  the  time  of  signing  the  deed  of  1842  as 
completely  a  stranger  to  the  trust  as  he  determined  to  be  in  1831. 

This  latter  point  seems  to  have  been  the  ground  on  which  the 
Vice-Chancelix>b  proceeded ;  and,  perhaps,  he  was  quite  right  in 
rating  on  one  ground,  finding  that  to  be  sufficient :  but,  as  I  have 
formed  a  very  clear  opinion  on  all  the  points  in  which  this  decree  is 
impeached,  it  may  be  satisfactory  to  the  parties  to  know  that,  in  my 
view  at  least,  there  is  no  ground,  in  any  one  of  the  arguments 
brought  forward  in  support  of  the  appeal,  upon  which  it  can  be 
maintained. 

Then  as  to  the  costs,  I  am  perfectly  clear  that  the  decree  is  right 
in  that  respect  also.  On  the  will,  independently  of  the  subsequent 
instruments,  there  is  really  *no  question  at  all,  but  that  there  was  [  ^^66  ] 
no  trust  in  favour  of  Mrs.  Lancashire.  And  so,  I  presume,  she  was 
advised :  else,  why  all  that  machinery  to  give  her  another  title  ? 
Even  if  the  case  had  rested  on  the  will  alone,  I  should  not  have 
thought  there  was  doubt  enough  to  protect  her  against  the  costs  of 
the  suit :  but,  as  she  has  taken  upon  herself  to  execute  a  deed  with 
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Lancabhibe   a  view  to  alter  the  relative  situation  of  herself  and  the  other  parties 
Lahcashibb.  iiiterested,  and  as  she  has  rested  her  title  on  her  own  acts,  it  is 

quite  clear  that  she  ought  to  pay  the  costs  of  the  suit,  to  which  will 

now  be  added  the  costs  of  this  appeal. 


1847.  FELTHAM  v.  OLAHK. 

^^'  (1  De  G.  &  Sm.  307—314.) 

Knight  xhe  owner  of  a  vessel  made  a  mortgage  of  it  and  of  the  cargo,  in  London, 

Bbuce,    .-u.  ^  ^^  whilst  the  vessel  was  on  a  whaling  voyage  to  the  South  Seas,  subject 

n  ^^J^'  ?  to  two  prior  mortgages  thereof,  and  the  third  mortgagee  forthwith  gave 

^'        ^  notice  of  his  mortgage  to  the  two  prior  incumbrancers.     The  master  of  tht> 

vessel  afterwards,  putting  into  Sidney,  transhipped  the  oil  taken  in  the 

voyage  to  another  vessel,  consigned  to  consignees  in  London,  who  honoured 

his  bill  of  exchange  on  them  upon  having  a  lien  on  the  consignment.    The 

mortgagor  induced  B.  to  advance  him  1 ,000/.  on  a  mortgage  of  the  cargo  so 

transhipped  and  consigned,  without  notice  of  any  other  charge  thereon, 

except  the  lien  of  the  consignee.    B.  gave  notice  of  his  mortgage  to  the 

consignee.     A.,  as  soon  as  he  knew  of  the  consignment,  (but  subsequent  to 

B.*s  notice),  gave  notice  to  the  consignee  of  the  mortgage  to  him ;  and  aft^ 

such  notice  the  consignee,  after  satisfying  his  own  lien,  paid  over  the 

balance  of  the  proceeds  of  the  oil  to  B. :  Held,  that  A.,  having  done  all  he 

could  do  towards  possession,  was  entitled  to  priority  over  B. 

Messrs.  Fbltham  and  Cooper,  bill  brokers,  agreed,  in  1889,  with 
Mr.  John  Clark,  to  discount  bills  of  exchange  for  him,  in  the  usual 
course  of  business,  upon  receiving  security  from  him  for  balances 
to  become  due  to  them,  an3  Mr.  Clark  accordingly,  on  the  17th  of 
December,  1839,  deposited  the  title-deeds  of  a  house,  No.  62, 
[  •808  ]  Paradise  Street,  *Rotherhithe,  with  them,  with  a  memorandum  of 
deposit  and  agreement  to  mortgage  the  premises  to  them,  for  any 
balance  due  to  them  upon  such  bills  of  exchange  as  they  might 
discount  for  him. 

Between  1839  and  1843,  Messrs.  Feltham  and  Cooper  discounted 
many  bills  for  Mr.  Clark,  and  on  the  27th  of  October,  1843,  a  sum 
of  2382.  9d.  6d.  was  due,  as  the  balance  of  account  from  Mr.  Clark 
to  them. 

In  October,  1848,  Mr.  Clark  was  the  sole  owner  of  a  ship  called 
the  Emmeline,  of  the  port  of  London,  then  being  in  the  South 
Seas,  engaged  in  the  whale  fishery,  subject  to  a  mortgage  thereof 
created  by  an  indenture,  dated  the  6th  of  October,  1842,  to 
Messrs.  Currie,  Baikes  &  Co.,  bankers,  and  also  subject  to  anotlier 
mortgage  created  by  an  indenture,  dated  the  18th  of  January,  1843, 
to  Thomas  Benson. 

By  an  indenture,  dated  the  27th  of  October,  1848,  Mr.  Clark 
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assigned  the  said  ship,  called  the  Emmeline,  then  in  the  South  Faltbam 
Sea  whale  fishery,  and  all  the  blubber-oil  and  head-matter  and  clau. 
other  cargo  then  caught  or  procured,  or  which  might  thereafter  be 
caught,  procured,  or  brought  upon,  out  of,  or  in  the  said  ship,  on 
its  then  present  or  any  then  future  voyages  or  expeditions,  to 
Messrs.  Feltham  and  Cooper,  subject  to  the  said  two  several  mort- 
gages of  the  ship,  and  subject  to  a  proviso  in  the  same  indenture 
of  the  27th  of  October,  1843|  contained  for  re-assignment,  upon 
payment,  by  Clark  to  Feltham  and  Cooper,  of  the  said  sum  of 
2381.  9s.  6c/.,  and  interest,  on  the  20th  of  January  then  next. 

On  the  30th  of  December,  1843,  Messrs.  Feltham  and  Cooper  gave 
notice  to  Messrs.  Currie,  Baikes  &  Co.,  and  also  to  Mr.  Thomas 
Benson,  the  prior  mortgagees,  of  their  mortgage,  and  of  its  material 
contents. 

At  the  time  of  the  date  of  the  mortgage  to  Messrs.  Feltham  and 
Cooper,  the  ship  EmmeUne  had  been  sent  out  on  a  whale-fishing 
voyage,  to  obtain  a  cargo  of  oil  and  head-matter  *and  whalebone,  [  *so9  ] 
and  to  bring  the  same  to  the  port  of  London.  John  Bains,  the 
master  in  charge  of  the  ship  and  its  crew,  during  the  voyage,  and 
before  the  27th  of  October,  1843,  the  date  of  the  execution  of  the 
mortgage  to  Messrs.  Feltham  and  Cooper,  captured  many  whales, 
and  procured  a  large  quantity  of  blubber-oil  and  head-matter. 

The  master,  having  taken  the  ship  into  the  port  of  Sidney,  in 
New  South  Wales,  to  repair  and  refit,  agreed  with  Messrs.  Griffiths, 
Gore  &  Co.,  who  were  correspondents  of  Messrs.  John  Gore  &  Co., 
London,  to  raise  1,661Z.  upon  a  lien  on  the  cargo  of  the  Emineline. 
And  accordingly  Bains  drew  a  bill  of  exchange,  dated  the  16th  of 
December,  1843,  upon  Messrs.  John  Gore  &  Co.,  London,  payable 
to  the  order  of  Messrs.  Griffiths,  Gore  &  Co.,  for  1,6612.,  at  sixty 
days  after  sight,  and  he  transhipped  the  blubber  and  cargo  of  the 
Emmeline  from  that  ship  to  the  Clara,  of  which  one  Crow  was 
the  master,  and  Mr.  Joseph  Fletcher,  of  London,  was  owner,  for 
the  purpose  of  being  consigned  to  Messrs.  John  Gore  &  Co., 
London,  to  be  sold  by  them.  The  bill  of  lading  of  the  transhipped 
cargo  was  made  out  and  given  to  Bains,  who  indorsed  the  same  to 
the  order  of  Messrs.  Griffiths,  Gore  &  Co.  And  the  bill  of  exchange 
and  bill  of  lading  having  been  both  indorsed  by  Messrs.  Griffiths, 
Gore  &  Co.,  and  handed  to  the  Union  Bank  of  Australia,  at 
Sidney,  the  Bank  gave  Bains  cash  for  the  bill,  less  discount  and 
commission. 
Messrs.  John  Gore  &  Co.,  having  been  duly  advised  by  Messrs. 
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Fkltham     Griffiths,  Gore  &  Ck).,  of  the  bill  on  them,  accepted  the  same,  on 
.ClIjuc.       ^^  being  presented  to  them,  on  the  22nd  of  April,  1844,  and  on  the 
14th  of  May  following,  they  duly  paid  the  amount,  and  thereapon 
the  Union  Bank  handed  the  bill  of  lading  to  them. 

Bains,  the  master  of  the  EmmeUne,  by  letter,  authorised  Messrs. 
John  Gore  &  Co.  to  pay  over  the  surplus  of  the  proceeds  of  the  sale 
of  the  transhipped  cargo,  less  expenses,  to  Mr.  John  Clark. 
[  810  ]  Messrs.  John  Gore  &  Co.  had  no  notice  until  after  they  had 

accepted  the  bill  for  1,661Z.,  that  any]  person,  except  Mr.  John 
Clark,  had  any  interest  in  or  lien  on  the  proceeds  of  the  cargo 
consigned  to  them. 

Mr.  John  Clark,  having  been  informed  by  Messrs.  John  Gore  & 
Co.  of  the  transaction,  represented  to  Mr.  Dowers  that  he,  Clark, 
was  entitled  to  the  cargo  of  oil,  subject  only  to  the  lien  of  Messrs. 
John  Gore  &  Co.  for  1,6612.  thereon,  and  induced  Mr.  Dowers  to 
advance  to  him  1,000{.  on  security  of  the  cargo.  Mr.  Dowers 
accordingly  advanced  the  1,000/.  to  Clark,  and,  by  indenture,  dated 
the  11th  of  May,  1844,  Clark  assigned  the  cargo,  subject  to  the  lien 
for  1,661/.  thereon,  to  Mr.  Dowers,  as  security  to  him  for  the  1,000/. 
and  interest.  On  the  18th  of  May,  1844,  Mr.  Dowers  gave  Messrs. 
John  Gore  &  Co.  notice  of  this  mortgage  to  him.  Up  to  and  after 
the  18th  of  May,  1844,  neither  Mr.  Dowers  nor  Messrs.  John  Gore 
&  Co.  had  any  notice  whatever  of  the  mortgage  of  the  27th  of 
October,  1843,  to  Messrs.  Feltham  and  Cooper. 

About  the  24th  of  May,  1844,  Messrs.  Feltham  and  Cooper  had 
some  intimation  that  the  transhipment  above  mentioned  had  been 
made ;  but,  until  that  date,  they  had  believed  that  the  cargo  of  the 
Emmeline  had  been  kept  on  board  that  ship,  and  that  she  had, 
since  1848,  been  employed  in  completing  her  cargo. 

On  the  24th  of  May,  1844,  Messrs.  Feltham  and  Cooper  served  a 
notice  on  Mr.  Fletcher,  the  owner  of  the  Clara,  stating  the  material 
contents  of  the  said  indenture  of  the  27th  of  October,  1843,  and 
that  they  had  been  informed  that  the  cargo  of  the  Clara  had  been 
transhipped  from  the  Enwieline,  and  claiming  the  possession  of 
the  cargo  so  transhipped,  subject  to  the  mortgages  to  Messrs. 
Currie,  Eaikes  &  Co.,  and  to  Mr.  Benson. 

The  Clara  arrived  in  the  London  Docks  in  the  month  of  July, 

1844,  and,  on  the  11th  and  12th  of  that  month,  Messrs.  Feltham  and 

r  'Sii  ]       Cooper,  having  discovered  that  Messrs.  *John  Gore  &  Co.  were 

consignees  of  the  cargo  of  the  Clara,  gave  to  them,  and  to  Crow, 

the  master  of  the  Clara,  notice  of  their  claim  on  the  cargo. 
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On  the  23rd  of  July,  1843,  the  cargo  of  the  Clara  was  being  Fslthav 
discharged  in  the  London  Docks,  and  Messrs.  Feltham  and  Cooper  clabk. 
gave  a  similar  notice  to  the  secretary  of  the  London  Dock  Company. 
On  the  11th  of  September,  1844,  Messrs.  Feltham  and  Cooper 
gave  notice  to  Mr.  Dowers  of  the  deed  of  the  27th  of  October, 
1843,  and  of  their  claim  to  the  proceeds  of  the  cargo  of  oil  in  the 
Clara,  subject  to  the  lien  of  Messrs.  John  Gore  &  Co.,  thereon, 
and  to  the  mortgages  to  Messrs.  Currie,  Baikes  &  Co.,  and 
Mr.  Benson. 

The  oil  realised  2,900Z.  Messrs.  Gore's  claim  thereon  amounted 
to  1,700/.,  and  they  paid  the  balance  of  the  proceeds,  viz.  1,2002., 
to  Mr.  Dowers,  justifying  their  doing  so  on  the  ground  that  Mr. 
Dowers*  notice  to  them  of  his  charge  was  prior  in  point  of  date 
to  Messrs.  Feltham  and  Cooper's  notice  to  them.  Out  of  this  sum  of 
1,200/.  Dowers  paid  500/.  to  Benson,  and  retained  the  balance  in 
part  discharge  of  the  mortgage  for  1,000/.  to  himself. 

Under  the  above  circumstances,  Messrs.  Feltham  and  Cooper  filed 
their  bill  against  Clark,  the  mortgagor,  and  Bains,  the  master  of 
the  Emmeline,  Messrs.  John  Gore  &  Co.,  and  Dowers,  stating  the 
equitable  mortgage  of  the  house  in  Paradise  Street,  and  that  the 
debt  of  238/.  9^.  6d.  and  interest  was  still  due  to  them,  and  that 
the  mortgage  on  the  house  was  an  inadequate  security  ;  and,  after 
praying  the  ordinary  relief  as  equitable  mortgagees  of  the  house, 
they  prayed  the  Court  to  declare  that  they  were  mortgagees  of  the 
cargo  transhipped  into  the  Clara,  and  for  an  account  in  respect 
thereof  from  Messrs.  John  Gore  &  Co.  and  Dowers. 

Messrs.  Currie,  Baikes  &  Co.,  were  not  made  parties  to  the  suit, 
npon  an   allegation,   acquiesced   in    by  the  defendants  *in  their       [  *312  ] 
answers,  that  they  had  and  claimed  no  interest  in  the  cargo  in 
question. 

Benson  was  not  made  a  party  to  the  suit ;  but  the  bill  charged 
that  he  had  been  paid  part  of  the  money  due  to  him  on  his  security, 
and  that  he  had  accepted  500/.  in  satisfaction  of  all  claim  on  the 
carr];o,  and  had  renounced  all  claim  thereto.  The  defendant,  Dowers, 
hi  his  answer,  stated,  that  he  had  paid  500/.  to  Benson  as  mortgagee, 
Wt  did  not  admit  that  Benson's  claim  had  been  thereby  satisfied. 
None  of  the  answers,  however,  formally  objected  to  the  suit  on  the 
groond  that  Benson  was  not  a  party  to  it. 

Mr,  Holt  and  Mr.  Shapter^  for  the  plaintiflfs  : 
The  plaintiffs  took  by  their  mortgage  a  charge  on  the  Bhip  Emmeli7ie 
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KBtTHAu  and  its  cargo  prior  to  Dowers,  and  they  did  all  that  they  could  do 
Olabk.  to  give  effectual  notice  of  their  charge  by  the  notice  which  they 
gave  to  the  two  prior  mortgagees  of  the  Emmeline ;  and  although 
their  notice  to  Messrs.  Gore  &  Co.  and  to  the  owner  of  the  Clara 
was  posterior  in  point  of  date  to  the  notice  given  by  Dowers,  they 
are  not  chargeable  with  negligence ;  because,  as  soon  as  they  were 
informed  that  the  oil  on  which  they  had  a  charge  was  shipped  in 
the  Clara,  they  gave  notice  to  Messrs.  John  Gore  &  Co.,  the  con- 
signees of  the  Clara,  and  all  other  proper  persons.  The  plaintiffs 
are  willing  to  take  a  decree  expressly  subject  to  Benson's  priority. 
The  vessel  being  on  a  distant  voyage,  the  plaintiffs  had  no  power 
of  giving  the  master  notice  of  their  charge. 

They  cited  Dearie  v.  Hall  (j),  Gardner-  v.  Lachlan  (2),  and  Langton 
V.  Horton  (3). 

Mr.  Russell  and  Mr.  Cole,  for  the  defendant  Dowers,  objected 
[  *S18  ]  to  the  bill  for  want  of  parties,  and  submitted  that,  ^although  the 
objection  was  not  in  express  words  taken  by  the  answer,  yet  that  it 
was  competent  for  them  at  the  Bar  to  take  it,  upon  the  suggestion 
in  the  answer  of  Dowers,  that  Benson  was  not  satisfied.  The 
defendant  Dowers*  case  was,  that  Messrs.  John  Gore  &  Go.  had 
paid  the  balance  in  their  hands  to  him  by  the  direction  of  Benson, 
in  consequence  of  a  compromise  with  Benson,  and  that,  in  the 
absence  of  Benson,  the  rights  between  the  parties  could  not  be  fully 
investigated  or  settled.     They  cited  Etty  v.  Bridges  (4). 

Mr.  Gazelee,  for  the  defendants  Messrs.  John  Gore  &  Co. : 

It  is  conceded  that  the  legal  title  is  in  Messrs.  Gore  to  pay  them- 
selves first.  The  surplus  they  paid  to  Dowers,  who  had  given  them 
the  first  notice  of  charge.  They  object  to  be  exposed  to  the  risk  of 
another  suit,  to  which  they  would  be  liable  if  a  decree  in  the  present 
suit  be  made  saving  Benson's  rights. 

The  Vice-Chancellor  : 

The  objection  for  want  of  Benson  as  a  party  to  this  suit,  not 
having  been  taken  by  the  answer,  this  case  falls  properly  within 
the  40th  of  the  Orders  of  August,  1841 ;  by  which  the  Court  is 
empowered  to  make  a  decree  saving  the  rights  of  absent  parties, 
and  I  shall  do  so  here. 

(1)  27  E.  E.  1  (3  Rubs.  1).  (3)  58  R.  R.  185  (1  Hare,  549). 

(2)  42  E.  R.  124  (C  Sim.  407).  (4)  60  E.  E.  240  (2  Y.  &  C.  0.  0. 486). 
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The  only  question  in  this  case  is,  I  think,  whether  the  plaintiffs 
could  have  done  anything  farther  towards  possession  than  they 
have  done. 

They  were  not  bound  to  send  letters  to  meet  the  master  wherever 
the  vessel  might  possibly  be ;  and  it  has  not  been  shown  that  the 
plaintiffs  could  reasonably  have  been  expected  to  do  any  act  which 
they  have  not  done:  Lex  neininem  cogit  ad  vana  seu  inutilia 
ptragenda.  The  consequence  is,  that  the  plaintiffs  have  done 
nothing  to  forfeit  or  lose  their  priority  over  the  defendant  Dowers. 

As  this  is  not  a  case  in  which  Messrs.  Gore  paid  the  balance  in 
their  hands  to  the  defendant  Dowers,  before  they  had  notice  of  the 
plaintiffs'  charge,  it  is  unnecessary  for  me  to  decide  what,  under 
different  circumstances,  would  have  been  the  result.  Messrs.  Gore 
had  notice  of  the  plaintiffs'  prior  title  before  they  transferred  the 
balance  of  the  proceeds  to  Mr.  Dowers,  and  the  plaintiffs*  title  is 
preferable  to  that  of  Dowers. 


Fbltham 
Glabk. 


[314] 


By  the  decree,  the  plaintiffs'  security  was  declared  to  be  prior  to 
Dowers' ;  an  account  was  directed  of  what  was  due  to  the  plaintiffs 
on  their  security  ;  Dowers  was  directed  to  pay  into  Court  288Z.  9«.  6d., 
the  balance  due  to  plaintiffs,  and  secured  by  the  deed  of  the  27th 
of  October,  1848,  within  a  month,  plaintiffs  undertaking  to  abide 
by  what  the  Court  might  order  in  respect  of  the  house  and  premises 
comprised  in  the  equitable  deposit  of  the  17th  of  December,  1889, 
to  them. 

The  decree  was  to  be  without  prejudice  to  the  rights  (if  any)  of 
Benson. 


HEWETT  V.  SNAEE(l). 

(1  De  G.  &  Sm.  333—335.) 

A  testator  bequeaths  specific  chattels  charged  with  the  payment  of  a 
peconiary  legacy  and  of  all  the  testator's  just  debts  and  funeral  and  testa- 
mentary expenses,  and  he  bequeaths  other  specific  and  pecuniary  legacies, 
but  makes  no  residuary  bequest :  Held,  that,  notwithstanding  the  charge, 
the  general  undisposed-of  residue,  was  first  applicable. 

BoBSBT  Snabe,  the  testator  in  the  cause,  by  his  will,  after 
bequeathing  a  legacy  of  50/.,  if  and  when  the  legatee  attained  the 
age  of  21  years,  bequeathed  as  follows  :  *'  I  bequeath  unto  my  dear 


1847. 
Jum  3. 

Knight 
Bruob,  V.-O. 

[333] 


(I)  In  re  Grainger  [1900]  2  Ch.  756, 
^76,  69  L.  J.  Ch-  789,  83  L.  T.  209, 
C.  A.;    rerersed   nom.    Biggins    v. 


Dawson  [1902]   A. 
132,  85  L.  T.  763. 


C.   1,  71  L.  J.  Ch. 
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Hbwrt  ^'ife,  Jane  Snare,  all  my  household  furniture,  plate,  clothes,  linen, 
Snarb.  china,  jewels,  trinkets,  printed  books,  paintings,  and  prints  in  my 
dwelling-house  in  Castle  Street,  Beading,  and  all  my  shares  and 
property  in  the  Beading  Gas  Light  and  Beading  Insurance  Com- 
pany,  and  also  all  book  and  other  debts  owing  to  me  at  the  time  of 
my  decease,  for  her  own  absolute  use  and  benefit,  subject  to  and 
charged  with  the  payment  of  the  said  legacy  of  501.  (if  it  should 
become  payable),  and  also  of  all  my  just  debts  and  funeral  and 
testamentary  expenses."  The  will  then  proceeded  to  devise  and 
bequeath  to  the  testator's  nephew,  his  heirs,  executors,  and  adminis- 
trators, several  specified  freehold  and  leasehold  tenements,  and 
''  all  other  *'  the  testator's  '*  real  and  chattel-real  estate  whatsoever 
and  wheresoever,"  upon  trust  to  pay  the  rents  and  profits  to  the 
testator's  widow  for  her  life,  and  after  her  decease  on  trust  to  sell 
[  ^334  ]  and  "^to  divide  the  proceeds  among  the  testator's  four  nephews  and 
nieces  therein  named,  but  there  was  no  disposition  of  the  general 
residue. 

Mr.  Russell  and  Mr.  Randall,  for  the  plaintiffs  : 

As  the  whole  personal  estate  is,  by  operation  of  law  and  without 
any  express  direction,  charged  with  the  testator's  debts  and  funeral 
and  testamentary  expenses,  the  charge  here  can  have  no  meaning 
except  it  be  construed  as  evidence  of  an  intention  that  the  widow 
should  take  the  articles  specifically  bequeathed  to  her,  subject  at 
all  events  to  the  charge.  If  it  be  construed  as  a  charge  only  in  the 
event  of  the  general  residue  being  insuflScient,  the  words  will  be 
inoperative.  In  Choat  v.  Yeats  (i),  the  testatrix  gave  the  residue 
of  her  funded  property,  after  payment  of  her  just  debts,  legacies, 
funeral  and  testamentary  expenses,  to  the  plaintiff,  who  contended, 
as  the  defendant  will  here,  that  the  general  residue  must  be  first 
applied,  but  the  Court  held  that  the  specific  bequest  of  the  funded 
property  was  primarily  liable.  So  in  Brotme  v.  Grooinhridge  (2), 
the  testator  bequeathed  to  trustees  Exchequer  bills  and  other  specific 
chattels,  upon  trust  thereout,  in  the  first  place,  to  pay  a  pecuniary 
legacy,  and  then  to  pay  his  debts,  funeral  and  testamentary 
expenses,  and  afterwards  certain  legacies,  and  the  Vicb-Chancellob 
hold  that  the  general  residue  was  exonerated. 

(The  Vice-Chancellor  :  In  both  those  cases  there  was  a  residuary 
bequest.     In  the  present  case  the  words  of  this  will  will  not  be 
(1)  20  R.  R.  239  (1  J.  &  W.  102).  (2)  20  R.  R.  326  (4  Madd.  495). 
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inoperative  if  they  are  construed  as  charging  the  property  bequeathed  Hbwbtt 
to  the  widow,  in  preference  to  the  other  specific  legacies,  but  not  in  snarb. 
preference  to  the  undisposed-of  residue.) 

Mr.  Teed  and  Mr.  Shapter,  for  the  widow,  referred  to  Bootle  v. 
BlundeU  (i). 

Mr.  Russell,  in  reply.  [  385  ] 

The  Vicb-Chancellor  was  of  opinion  that  there  was  not  a 
sufficient  indication  of  an  intention  to  exonerate  the  residuary 
estate. 


RICKETTS  V.  BELL.  i8*7. 

(1  De  G.  &  Sm.  335—347 ;  S.  C.  11  Jur.  918.)       «  k"<^  j^. 

Leasees  of  way-leaves  under  a  leas©  granted  by  a  copyhold  tenant  in  fee  S'^p 

of  the  land  entered  into  a  negotiation  for  a  new  lease  with  the  tenant  for  '   i    * 

life  nnder  the  lessor's  will,  which  gave  the  tenant  for  life  power  of  leasing.  L  ^  ^  j 
A  oorreepondence  ensued,  in  the  course  of  which  the  tenant  for  life  offered 
to  grant  a  new  lease  at  a  certain  rent,  which  offer  was  accepted  by  the 
leasees.  The  original  lease  contained  a  clause  usual,  if  not  universal,  in 
the  leases  in  the  neighbourhood,  giving  the  lessees  the  option  of  determining 
the  lease  on  notice.  The  correspondence  respecting  the  new  lease  was  silent 
as  to  the  insertion  of  such  a  clause,  but  one  of  the  earliest  letters  alluded  to 
the  proposed  lease  as  a  renewal  of  the  former :  Held,  1st,  that  the  lessees 
might  have  understood  that  such  a  clause  was  intended  to  be  inserted  in  the 
new  lease  without  putting  a  perverse  or  absurd  construction  on  the  corre- 
spondence, and  that,  whether  such  understanding  was  correct  or  incorrect, 
or  was  confined  or  not  confined  to  the  lessees,  they  ought  not  to  be  ordered 
to  accept  the  lease  without  such  a  clause ;  2udly,  that  the  tenant  for  life 
had  not,  under  the  will  or  otherwise,  power  to  grant  such  a  lease,  and  that 
the  reversioner,  though  able  to  fulfil  the  agreement,  was  not  entitled  to 
demand  a  specific  performance  of  it. 

Quart,  whether,  in  executory  agreements,  there  is  a  presumption  in 
&?our  of  the  insertion  in  the  executed  contract  of  all  such  stipulations  as 
are  customarily  inserted  in  such  contracts  ? 

By  an  indenture  of  lease,  dated  August  19th,  1807,  and  made 
between  Adam  Mansfield  de  Cardonnel  Lawson,  of  the  one  part, 
and  Matthew  Bell,  Robert  Bell,  Henry  Bell,  Thomas  Robson,  and 
John  Watson,  of  the  other  part,  Mr.  Lawson  demised  unto  M.  Bell, 
R.  Bell,  H.  Bell,  T.  Robson,  and  J.  Watson,  their  executors, 
administrators,  and  assigns,  full  and  free  liberty,  power  and 
authority,  by  themselves,  their  agents,  servants  and  workmen,  at 
all  times  thereafter,  during  the  term  of  years  thereby  granted,  to 
enter  into  and  upon  all  or  any  of  the  several  pieces  of  copyhold 
ground  therein  described,  and  then  and  there  to  sink  one  or  two 
(1)  15,E.  R.  93JlT^er.  193,  2;]1). 
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BI0KBTT8  pit  or  pits,  as  occasion  might  require,  for  the  purpose  of  mining 
Bell.  ^i^^  working  the  coals  in  the  township  of  Chirton ;  and  to  make  and 
erect  engines  and  machines,  and  all  other  things  fit  and  proper  for 
the  purpose  of  mining  and  working  the  said  colliery  or  coal  mines, 
with  sufl&cient  and  convenient  heap-room  and  pit-room,  and  also 
full  and  free  liberty  within  the  limits  therein  mentioned  to  make, 
fix,  lay,  and  place  one  main  waggon-way,  and  bye-way,  or  side- 
way,  and  to  have  free  liberty  of  way-leave  and  passage,  for  convey- 
[  •sse  ]  ing  *towards  the  River  Tyne,  with  horses,  carts,  or  other  carriages, 
all  coals,  cinders,  stone,  metals,  and  other  things  which,  during  the 
continuance  of  the  term  thereby  granted,  should  be  won,  wrought, 
or  gotten,  by  the  lessees  out  of  and  from  such  pit  or  pits  so  to  be 
sunk  within  the  limits  aforesaid,  together  with  full  and  free  liberty 
to  make,  lay,  place,  and  fix,  and  use  such  branch  or  branches,  to 
and  from  the  said  pit  or  pits,  main  waggon-way  or  waggon-ways,  as 
should  be  necessary  or  convenient;  and  to  build  and  make  con- 
venient bridges,  mounts,  batteries  and  cuts,  in  or  upon  the  said 
pieces  or  parcels  of  ground,  for  the  purposes  aforesaid  ;  and  also  to 
repair  and  amend  the  said  waggon-way,  bye-way,  or  side-way, 
branch  and  branches,  and  the  said  bridges,  mounts,  batteries,  and 
cuts,  respectively,  from  time  to  time,  as  there  should  be  occasion ; 
and  also  to  bring,  lay,  place,  and  fix  there  all  such  rails,  sleepers, 
deals,  timber,  iron,  stones,  gravel,  and  other  materials  and  things, 
as  should  be  needful  or  useful,  as  well  for  the  making,  laying, 
placing,  and  fixing,  as  for  the  amending  and  repairing  of  the  main- 
way,  and  bye-way,  or  side-way,  branch  and  branches  respectively, 
from  time  to  time,  as  there  should  be  occasion  ;  and  also  to  make 
drains,  trenches,  or  gutters,  where  the  same  should  be  necessary, 
for  draining  and  carrying  away  the  water  from  the  said  pits,  ways, 
and  branches,  and  to  dig  out  and  use  the  ground,  earth,  and  stones, 
within  the  limits  aforesaid,  as  well  for  the  making,  amending,  and 
repairing  the  said  ways  and  branches,  from  time  to  time,  during 
the  term  of  years  thereby  grahted,  as  for  the  making,  amending, 
and  repairing  the  said  mounts,  bridges,  batteries,  and  cuts,  together 
with  full  and  free  liberty  to  bring  and  carry  along  the  said  main 
waggon-way,  bye-way,  and  branches,  or  any  of  them,  all  such  rails, 
sleepers,  timber,  matters,  and  things  as  should  be  necessary  to  be 
used  or  employed  in  and  about  the  making,  amending,  and  repair- 
ing the  said  ways  and  branches,  or  any  of  them,  or  in  and  about 
the  said  collieries  and  coal  mines,  for  the  convenient  using,  manag- 
[  •337  ]       ing,  and  enjoying  or  carrying  on  the  said  collieries,  *coal  mines, 
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ways,  and  branches  respectively ;  and  also  to  do  every  other  act     RioKBrrft 
and  things  in  and  upon  the  said  pieces  or  parcels  of  land,  which        belu 
might  be  necessary,  proper,  and  convenient  for  the  having,  using, 
and  enjoying  the  said  pits,  and  amending,  repairing,  and  altering 
tlie  said  ways,  branches,  bridges,  mounds,  batteries  and  cuts,  or 
any  of  them,  subject  to  the  restrictions  therein  mentioned  as  to  the 
breadth  of  such  ways  or  branches.     Together,  also,  with  full  and 
free  hberty  io  and  for  the  said  lessees  to  ,erect  such  hovels,  sheds, 
or  other  buildings  on  the  said  pieces  or  parcels  of  ground  aforesaid 
as  the  said  lessees  should  have  occasion  for,  or  should  be  necessary 
or  convenient  for  the  engines,  machines,  stones,  implements,  and 
materials  for  the  said  collieries.     And  also,  the  like  power  to  build 
on  the  said  pieces  of  ground,  any  number  of  houses  they  might 
think  proper,  not  exceeding  eight.      To  have  and  to  hold  the  said 
pits,  ways,  and  all  and  singular  the  said  liberties,  powers,  privileges, 
and  premises  thereby  demised,  for  thirty-one  years  from  May  12th 
then  last,  at  the  yearly  rent  of  200Z.,  for  the  yearly  quantity  of 
1.600  tons  of  coal,  intended  to  be  yearly  during  the  said  term  thereby 
j^nranted,  won,  wrought,  and  carried  away,  and  to  be  paid  whether 
such  yearly  quantity  of  1,600  tons  should  be  wrought  and  carried 
away  or  not ;  and  also  such  further  additional  sum  or  sums  of 
money,  as  and  for  satisfaction  for  the  damage  or  spoil  of  ground  to 
be  occasioned  by  such  pit-room,  heap-room,  and  placing  and  fixing 
Bach  waggon-way,  bye- way,  side-way,  and  branches,  as  two  indif- 
ferent persons,  or  their  umpire,  to  be  named  as  therein  mentioned, 
should  settle,  such  further  yearly  sum  or  sums  to  be  paid  on  the 
12th  day  of  May  in  each  year,  after  the  same  should  be  settled. 
And  the  lessees  thereby  covenanted,  among  other  things,  to  allow 
Mr.  Lawson  yearly  to  take  fifty  fothers  of  small  screened  coals, 
without  paying  for  the  same ;  and  also,  during  the  continuance  of 
the  said  term  of  thirty-one  years,  to  uphold,  maintain,  and  keep  in 
pood  repair  all  such  dwelling-houses  as  should  from  time  to  time 
*be  erected  by  the  lessees  on  the  said  demised  premises  ;  and  at       [  *338  } 
the  end  of  the  said  demise  peaceably  to  deliver  up  the  same  ways 
and  buildings,  and  also  to  remove  and  carry  away  at  their  own 
expense,  within  six  calendar  months  after  the  determination  of  the 
^M  term,  all  the  timber,  iron,  metal  and  deals,  used  about  the  said 
ways,  engines,  and  machines ;  and  if  thereunto  requested  by  Mr. 
UwBon,  his  heirs  or  assigns,  to  dig,  fill  up,  throw  down,  and  level 
^11  the  pits,  heaps,  waggon-way,  bye-way,  or  side- way,  and  other 
way  or  ways,  and  all  the  cuts,  ditches,  and  trenches  whatsoever. 
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BioKETTB  then  made,  formed,  or  laid  out,  by  virtue  of  the  lease,  and  put  the 
Bbll.  land  and  ground  in  a  good  ploughable  state  and  condition  ;  and 
there  was  a  proviso,  that,  if  the  lessees,  their  executors,  adminis- 
trators or  assigns,  should  at  any  time  during  the  continuance  of 
that  demise,  cease  and  decline  working  and  carrying  on  the  said 
collieries  and  coal  mines  thereinbefore  mentioned,  and  should  be 
minded  and  desirous  that  the  said  term  of  thirty.-one  years  thereby 
granted  should  cease,  and  of  such  their  mind  or  desire  should  give 
twelve  calendar  months'  notice  in  writing  to  Mr,  Lawson,  his  heirs 
or  assigns,  then  and  on  such  case  happening,  and  upon  such  notice 
being  given  as  aforesaid,  the  said  term  thereby  granted  should 
cease  and  determine  at  the  end  and  expiration  of  such  notice. 

By  another  lease,  dated  April  23rd,  1808,  and  made  between 
the  same  parties,  Mr.  Lawson  demised  unto  the  same  lessees, 
their  executors,  administrators  and  assigns,  full  and  free  liberty, 
license,  power  and  authority,  at  their  own  expense  and  charges, 
to  erect  and  build  upon  the  land  or  ground  of  Mr.  Lawson 
therein  described,  fifty  dwelling-houses,  of  brick  or  stone,  for  the 
use  of  the  pitmen  and  workmen  employed  or  to  be  employed  by  the 
lessees,  in  such  situation  and  of  such  dimensions  as  therein  men- 
tioned ;  and  also  the  ground  and  soil  on  which  such  the  houses 
might  be  built,  together  with  all  ways  necessary  or  convenient  for 

I  •889  ]  the  houses,  for  the  term  of  thirty-one  years  thence  ensuing,  ♦at  the 
certain  yearly  rent  of  401.,  and  at  the  further  yearly  rent  of  20«.  for 
every  additional  house  that  should  be  built  on  the  ground  over  and 
above  the  number  of  forty ;  and  at  the  further  yearly  rent  during 
the  last  ten  years  of  the  term,  of  20/.  over  and  above  the  said  rent 
of  40Z. ;  and  at  a  further  yearly  rent  therein  specified  during  the 
last  ten  years  for  houses  so  to  be  built  above  the  number  of  forty. 
And  the  lessees  covenanted  to  erect  during  the  continuance  of  the 
lease  at  least  forty  houses,  as  therein  mentioned,  and  to  maintain 
and  keep  the  same  in  repair.  But  this  indenture  did  not  contain 
any  proviso,  enabling  or  authorising  the  lessees  to  determine  or  put 
an  end  to  the  term  of  thirty-one  years  thereby  granted. 

Mr.  Lawson,  who  was  seised  to  him  and  his  heirs  for  ever, 
according  to  the  custom  of  the  manor  of  Tynemouth,  of  the  lands 
over  which  the  way-leaves,  easements,  rights  and  privileges  granted 
by  the  above-mentioned  leases  of  the  19th  August,  1807,  and  the 
23rd  April,  1808,  were  to  be  enjoyed,  made  his  will,  dated  May 
22ud,  1819,  having  previously  surrendered  all  his  copyhold  lands 
and  hereditaments  to  the  use  thereof,  and  thereby  gave  and  devised 


TOI-.  Lxxv.l    1847.     CH.     1  DE  G.  &  SM.  839—840.  129 

all   bis  freehold  messuages,  lands,  and  other  hereditaments  in     Rickettb 
Northamberland,  to  the  use  of  trustees,  upon  certain  trusts  since       B^iu 
satisfied  or  determined,  and  subject  thereto,,  to  the  use  and  intent 
that  the  testator's  wife,  since  deceased,  might  receive  a  jointure  of 
5001. ;  and  subject  thereto,  to  the  use  of  the  testator's  eldest  son, 
Mansfield  de  Cardonnel  Lawson,  for  life,  with  remainder  to  the  use 
of  trustees  and  their  heirs  during  his  life,  in  trust  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  testator's 
second  son  for  life,  with  remainder  to  the  same  trustees  and 
tbeir  heirs  during  the  life  of  the  second  son,  in  trust  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  second  son  in  tail  general,  with  other  remainders 
over.     The  will  contained  a  clause,  in  the  usual  form,  empowering 
'tenants  for  life  and  in  tail  in  possession,  to  grant  leases  of  the       [  ^^^^  ] 
freehold  estates  respectively,  for  any  term  not  exceeding  twenty-one 
years,  so  as  that  there  were  reserved  in  every  such  lease  the  best  or 
most  improved  yearly  rent  or  rents,  to  be  incident  to  the  immediate 
reversion  of  the  hereditaments  so  to  be  demised,  that  could  be  reason- 
ably had  or  gotten  for  the  same,  without  taking  any  fine  or  premium ; 
and  so  that  the  lessees  were  not  by  any  clause  or  other  words  made 
dispunishable  for  waste,  or  exempted  from  punishment  for  com- 
mitting waste;  and  the  testator  devised  all  his  copyhold  estates 
unto  and  to  the  use  of  two  trustees,  their  heirs  and  assigns,  upon, 
to,  and  for  such  trusts,  intents,  and  purposes,  and  subject  to  such 
powers,  provisoes,  and  declarations  as  would  correspond  with,  or 
best  or  most  nearly  correspond  with,  the  uses,  trusts,  intents  and 
purposes,  powers  and  declarations  thereinbefore  expressed  concerning 
the  fee-simple  lands  thereby  devised. 

By  a  codicil  to  the  will,  dated  May  22nd,  1820,  the  testator  gave 
to  every  tenant  for  life  or  tenant  in  tail  in  possession  of  the  devised 
estates,  under  the  limitations  contained  in  his  will,  and  to  the 
trustees  or  trustee  for  the  time  being  of  his  will,  during  the  minority 
of  any  such  tenant  for  life  or  tenant  in  tail,  power  to  sink  and  work 
collieries  and  mines  on  the  devised  estates,  or  any  part  thereof,  and 
to  demise  such  collieries  and   mines  for  any  term  not  exceeding 
ninety-nine  years,   either   with   or   without    taking    any  fine   or 
premium  for  such  demise,  so  that  every  such  demise  should  con- 
tain such  stipulations  for  working  the  same  collieries  and  mines  as 
I    were  usual  in  leases  of  collieries  in  the  southern  part  of  the  county 
I    of  Northumberland. 

The  testator  died  in  June,  1820,  and  his  eldest  son,  Mr.  M.  de 
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BicKKTTs     Cardonnel  Lawson,  entered  into  possession  of  the  copyhold  estates, 

Bbll.        ^^  tenant  for  life.    In  1836,  when  the  above-mentioned  leases  were 

approaching  their   termination,  negotiations   took  place   between 

[  ♦341  ]      Mr.  M.  de  C.  Lawson  and  *his  agent  and  the  defendants  and  their 

agent,  respecting  the  grant  of  a  fresh  lease. 

These  negotiations  were  carried  on  by  letters,  one  of  the  earliest 
being  written  to  Mr.  M.  de  Cardonnel  Lawson,  by  the  agent  of  the 
lessees,  in  the  following  terms : 

*'  BuRDON  Main  Colliery,  Sept.  8,  1836. 
"  Sir, — ^Your  lease  for  way-leave,  rents,  &c.  in  yonr  estate  at 
Chirton  will  expire  at  Martinmas,  1837.  We  therefore  beg  to 
intimate  that  we  are  willing  to  enter  into  a  negotiation  for  a 
renewal  of  the  same  for  a  limited  period,  and  will  feel  obliged 
by  your  answer  to  this  application  at  your  earUest  convenience. 

"  I  am,  &c.,  for  self  and  partners, 

"  MiCHL.  ROBSON." 

After  some  correspondence,  not  material  to  be  stated,  the  agent 
of  Mr.  Lawson  addressed  the  following  letter  to  the  lessees'  agent : 

"  Acton  House,  Jan.  9,  1838. 
''  Sir, — Mr.  Lawson  being  unable  to  write,  from  illness,  has 
requested  me  to  inform  you  that  he  has  not  altered  his  mind  as 
regards  the  sum  which  he  formerly  demanded,  through  me,  for  way- 
leaves,  &c.  <&c.  through  his  property  at  Shields,  except  in  this,  that 
he  is  ready  to  grant  a  lease  for  fourteen  years,  provided  he  receives 
750L  from  May,  1838,  and  800Z.  from  May,  1839,  when  the  lease  of 
the  cottages  falls  in.  If  it  is  necessary  after  this  to  have  a  meeting, 
which  I  do  not  think  it  will  be,  I  can  meet  you  in  Newcastle  on 
Saturday  the  3rd  of  February. 

"  Yours  obediently, 

"M.J.Mills." 

To  this  letter  the  lessees*  agent  sent  the  following  answer, 
directed  to  Mr.  Lawson  himself: 

"  WiLLiNOTON,  Jan.  19,  1838. 

"  Sir, — I  duly  received  Mr.  Mills*  letter  of  the  9th  inst.,  and  have 

[  '342  J      since  laid  it  before  the  owners  of  Burden  Main  *Colliery,  who  have 

desired  us  to  say  that,  though  they  consider  the  terms  demanded 

by  you  high,  for  way-leaves,  pits,  and  houses  they  occupy  as  your 

tenants  at  Chirton,  &c.,  they  agree  to  accept  a  lease  from  you,  for 
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fonrteen  years  from  the  12th  of  May  next,  on  the  terms  you  pro-  Riotbttb 
pose,  namely,  750Z.  per  annum  from  the  12th  of  May,  1838,  and  belu 
800Z.  per  annum  from  the  12th  of  May,  1839,  deducting  the  sum  of 
16Z.  13s.  4d.  annually,  which  is  now  paid  you  in  lieu  of  fire-coal  for 
the  mansion-house.  As  the  cause  for  the  payment  has  entirely 
ceased,  the  owners  hope  you  will  see  the  reasonableness  of 
agreeing  to  this  request.  The  favour  of  your  answer  will 
oblige,  &c. 

"  Geo.  Johnson." 
Mr.  Lawson  replied  as  follows  : 

"  Acton  House,  Jan.  24,  1838. 
**  Deab  Sir, — Illness  has  been  the  cause  of  my  not  answering 
yours  of  the  19th  sooner.  I  agree  to  grant  to  the  owners  of 
Bardon  Main  Colliery  a  lease  of  fourteen  years  from  May  next, 
for  the  way-leaves,  &c.  &c.  they  at  present  occupy,  they  paying 
75(M.  per  annum  from  May,  1838,  to  May,  1839,  and  800i.  for  the 
remainder  of  the  lease,  without  any  deduction  as  mentioned  in  your 
letter. 

"  I  remain,  dear  Sir,  yours,  &c., 

"  M.  DB  Cardonnbl  Lawson." 

To  this  the  lessees'  agent  returned  the  following  answer  : 

"  WiLLiNOTON,  Jan.  31,  1888. 
"  SiB, — ^I  am  very  sorry  to  hear  of  your  continued  illness.  I 
have  laid  your  letter  of  the  24th  instant  before  the  lessees  of  the 
Bardon  Main  Colliery,  and  am  directed  to  inform  you  that  they 
agree  to  accept  a  lease  from  you,  for  fourteen  years,  for  the  houses, 
way-leaves,  and  damaged  ground  at  Chirton,  on  the  terms  contained 
in  your  letter. 

"  I  am,  &c., 
"M.  DE  C.  Lawson,  Esq.  "  Geo.  Johnson." 

Mr.  M.  de  C.  Lawson  died  without  issue,  and  the  second  son       [  sra  ] 
having  died,  his  son,  one  of  the  present  plaintiffs,  became  tenant  in 
tail  in  possession ;  and  in  a  suit  in  which  he  was  plaintiff  a  receiver 
was  appointed  of  the  rents  and  profits  of  the  real  estates  of  the 
testator,  A.  M.  de  C.  Lawson. 

No  lease  was  ever  executed  to  the  defendants  pursuant  to  the 
Hgreement  entered  into  with  them  by  M.  de  C.  Lawson ;  but  after 
the  expiration  of  the  several  terms  granted,  and  agreed  to  be 
granted  by  the  original  lease,  they  continued  in  the  possession  of 
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&I0KETT8     the  premises  thereby  agreed  to  be  demised  or  leased,  and  from  time 

Bell.        to  time  paid  the  rent  to  the  trustees  and  the  receiver,  at  the  rate  of 

7B0L  per  annum,  from  the  12th  of  May,  1888,  to  the  12th  of  May, 

1889,  and  at  the  rate  of  8002.  from  the  12th  of  May,  1889,  as 

provided  by  the  agreement  for  a  fresh  lease. 

On  April  29th,  1812,  the  defendants  served  upon  the  receiver  a 
notice  of  their  intention  to  quit  and  deliver  up,  on  the  18th  of  May, 
1848,  the  possession  of  the  dwelling-houses,  lands,  way-leaves,  and 
premises;  and  after  some  further  steps,  the  trustees  and  the 
parties  interested  under  the  will  of  Mr.  A.  de  G.  Lawson  instituted 
the  present  suit,  to  have  the  agreement  for  a  fresh  lease  specifically 
performed.  Evidence  was  adduced  as  to  the  custom  of  inserting  in 
leases  of  way-leaves  a  clause  similar  to  that  contained  in  the 
original  lease,  giving  the  lessees  power  to  determine  the  lease ;  and 
from  such  evidence  it  appeared  that  such  custom  was  almost,  if  not 
quite,  universal  in  the  neighbourhood. 

Mr.  RvsseU  and  Mr.  Stevens,  for  the  plaintiffs,  cited  DoweU  v. 
Detv  (i)  and  Campbell  v.  Leach  (2). 

Mr.  Swanston  and  Mr.  Bates,  for  the  defendants  : 

[  •344  ]  There  *is  no  instance  in  which  a  contract  for  a  lease  entered 

into  with  a  tenant  for  life  having  a  power  of  leasing  has  been 
enforced  at  the  suit  of  the  remainder-man. 

(Thb  Yice-Chancellob  :  It  has  been  enforced  against  him,  and 
is  not  the  principle  the  same  ?) 

But  in  this  case  the  tenant  for  life  had  no  power  to  fulfil  the 
contract;  a  grant  of  a  way-leave,  with  heap- room,  and  liberty  to 
coQimit  waste,  being  clearly  beyond  the  leasing  power  in  the  will, 
or  the  power  of  Mr.  M.  de  C.  Lawson,  who  was  merely  equitable 
tenant  for  life,  and  not  in  possession.  Moreover,  the  power  of 
leasing  in  the  will  could  not  authorise  the  grant  of  an  incorporeal 
hereditament  such  as  a  way-leave ;  for  how  could  the  best  or  any 
rent  be  reserved  upon  such  a  lease?  How  could  there  be  any 
distress?  Co.  Litt.  47  a,  142  a;  Bird  v.  Higginson{z).  Such  a 
lease  being,  therefore,  not  conformable  to  the  power,  would  have 
been  void  to  all  intents  and  purposes :  Bowes  v.  East  London 
Waterworks  Company  (4).    Even  the  present  Mr.  Lawson  could  not 

(1)  67  E.  E.  363  (1  Y.  &  C.  0.  C.  (3)  6  Ad.  &  El.  824. 
345).                                                                   (4)  23  E.  E.  84  (Jac.  324). 

(2)  Ambl.  740. 
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grant  the  lease,  the  jointure-trusts  being  still  subsisting.     But  if  he     RioKirm 
eodd,  that  would  not  be  material,  since  the  contract  must  be  con-        Bniu 
sidered  with  reference  to  the  title  of  the  party  who  entered  into  it. 
There  is  no  instance  in  which  an  agreement  to  exercise  a  power 
has  been  enforced,  where  the  party  entering  into  the  agreement 
had  not  the  power  at  the  time. 

Mr.  Russell,  in  reply : 

The  rent  to  be  reserved  in  a  lease  under  a  power  need  not  be  a 
rent  for  which  there  can  be  a  distress.  He  referred  to  dicta  in 
Dayrell  v.  Hoare  (i). 

The  Vice-Chancellor  : 

In  this  case  it  seems  to  me  doubtful  whether  the  time,  the 
lateness  of  the  period  at  which  the  suit  was  instituted,  is  not  a 
groand  of  objection  to  it,  if  it  is  not  otherwise  ^unsustainable.     I       [  *S4fi  ] 
do  not  determine    that    point,  and  whether   the   letters  of   8th 
September,  1886,  and  27th  April,  1887,  ought  to  be  considered  as 
(letually  part  of  the  agreement  in  question  between  the  Colliery 
Company  represented  by  the  defendants  and  the  deceased  tenant  for 
life  of  the  Chirton  estate,  I  leave  likewise  undecided.     Our  law  also 
may,  or  may  not,  agree  exactly  with  what  Menochius  lays  down 
(L.  8,  Pnes.  48),  when  he  says :  *'  Cum  ambigitur  quid  in  confecto 
contractu  promissum  sit,  prtesumptio  sumitur  promissa  fuisse  ea 
qofle  sclent  consuetudine  et  usu  vel  loci  vel  personam  adhiberi  in 
contractibus."    And,  again, — *'  Dicimus  notarium  prsesumi  rogatum 
adhifaere  clausulas  quse  in  similibus  contractibus  adhiberi  solent." 
And  if  it  does,  the  defendants  may,  or  may  not,  bring  their  case 
withm  these  passages.      They,  however,  contend, — and,  upon  the 
pleadings  and  evidence,  (to  whatever  remarks  the  testimony  of  Mr. 
Johnson,  when  compared  with  the  pleadings,  may  be  considered 
hirly  open,  as  supporting,  or  not  supporting,  the  defendants'  case), 
it  is,  in  my  opinion,  for  every  purpose  of  the  present  cause,  reason- 
able to  infer — that   the  agreement .  (whether  composed,   or   not 
composed,  in  part  of  the  two  letters  that  I  have  specified,  or  either 
of  them)  was   made  in  the  belief  on   the  part  of  the  Colliery 
Company, — with  the  understanding  on   their  part, — that,   as  the 
way-leave  grant  and  way-leave  agreement,  which,  before  and  in 
1837,  they  held  under  Mr.  Lawson,  were  determinable  by  them 
apon  a  twelvemonth's  notice,  so  the  grant  or  demise  for  which  the 

(1)  54  R.  R.  565  (12  Ad.  &  El.  367). 
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EI0KETT6     contract  in  question  was  made  was,  (so  far  at  least  as  the  waj- 
BsLL.        leaves  were  concerned,)  to  be  determinable  in  a  similar  manner. 
Whether  it  ought  to  be  considered  that  Mr.  Lawson  participated  in 
that  understanding,  or  had  that  belief  also,  I  do  not  say  nor 
intimate;   nor  do  I  mean  to  sav  or  intimate   whether  the  con- 
struction of  the  letters  (whatever  they  were)  which  composed  the 
agreement  was  or  is  so.    That  the  belief  or  understanding,  however, 
which  I  thus  think  it  reasonable  to  ascribe  to  the  Colliery  Company, 
[  •846  ]       was  merely  *perverse,  merely  absurd,  or  without  any  colour,  could 
not  be  for  any  useful  purpose  alleged.     But  it  is  my  opinion,  upon 
the  pleadings  and  evidence,  that,  whether  this  belief  or  under- 
standing was  correct  or  incorrect,  was  confined  or  was  not  confined 
to  the  Company,  it  was  not  on  their  part  an  absurd  or  a  perverse 
belief  or  understanding,  or  one  without  any  colour.    In  my  judg- 
ment, fair  and  reasonable  men,  in  the  circumstances  in  which  they 
were  placed,   might,   without    supine    ignorance,    without    gross 
negligence,  have  well  entertained  it,  whether  erroneously  or  not 
erroneously.    If  so,  and  if  (as  I  have  said  that  I  think)  they  ought, 
for  the  purposes  of  the  present  suit  to  be  taken  to  have  entertained 
it,  this  is  not  a  case  in  which  a  decree  for  specific  performance 
ought  to  be  made.     That  is  my  conclusion  upon  a  ground,  however, 
on  which  it  is,  perhaps,  not  necessary  to  decide  the  cause  ;  for,  as 
it  appears  to  me,  there  is  another  on  which  the  defence  is  sustain- 
able.     The  agreement    in   question,    considered,   perhaps,    with 
reference  to  its  subject,  but  considered   certainly  with  reference 
to  its  form,  (independently  of  the  question  whether  the  will  post- 
poned  the  period  at  which  the  power  of  leasing  the  copyholds 
should  commence  to  be  exerciseable  until  a  time  that  had  not 
arrived  when  the  agreement  was  made),  was,  in  my  opinion,  one 
ultra  vires  of  the  deceased  tenant  for  life ;  I  think  that  it  was  one 
authorised  neither  legally  nor  equitably  by  any  legal  or  equitable 
power  of  leasing  vested  in  him ;  and,  looking  at  the  nature  of  the 
title  to  the  Chirton  estate,  and  the  infancy  of  the  present  tenant  in 
tail  (one  of  the  plaintiffs),  notwithstanding  the  possession  and 
enjoyment  under  the  agreement,  which  must,  I  think,  be  taken  to 
have  been  for  some  years  had,  that  the  plaintiffs  are  for  this  reason 
(if  there  were  no  other)  precluded  from  the  relief  that  they  ask. 

I  consider  it  right  to  dismiss  the  bill,  without  prejudice  to  any 

action  that  may  be  brought  against  the  defendants,  or  any  of  them. 

t  •^^  ]  Justice  does  not,  I  think,  require,  in  a  case  such  as  this,  that 

they  should  have  the  whole  of  their  costs.     I  will,  at  the  plaintiffs* 
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option,  give  the  defendants  their  costs  subsequent  to  the  replication     Ricketts 
only  (to  be  taxed),  or  50L  for  costs,  without  taxation.  Bbll. 

If  the  plaintiflFs  elect  the  latter  alternative,  the  form  should, 
I  suppose,  be  to  order  them  to  pay  the  costs  (generally),  not 
exceeding  50Z. 


ARROW  V.  MELLISH  (I).  i847. 

(1  De  G.  &  Sm.  355—356.)  ^uVt 

Bequest  to  testator's  wife,  of  the  use  and  usage  of  all  his  e£Pects  for  her        , 

life,  and  at  her  death  bequest  of  the  same  to  four  nieces  by  name,  to  be  by  brocb^V^C 
them  equally  divided,  share  and  share  alike,  and  at  their  deaths  to  go         r  hrkI    * 
equally,  share  and  share  alike,  to  their  children  :  Held,  to  give  the  respective 
children  their  parent's  share  only. 

John  Moobe  made  his  will,  dated  November  6,  1800,  containing 
the  following  bequest :  "  To  her  my  said  wife,  I  give  and  bequeath 
the  use  and  usage  of  all  my  worldly  goods,  money,  and  other  effects 
which  I  may  die  possessed  of,  to  have  and  to  hold  during  her 
natural  life,  and  at  her  death  I  give  and  bequeath  the  same  to  my 
three  nieces,  viz.,  Elizabeth,  Catherine,  and'  Sarah,  daughters  of 
my  brother  WilUam  Moore,  and  also  to  Mary  Arrow,  daughter  of 
John  Boxbee,  niece  to  my  said  wife,  Mary  Moore,  to  be  by  them 
equally  divided,  share  and  share  alike,  and  at  their  deaths  to  go 
equally,  share  and  share  alike,  to  their  children." 

Neither  of  the  testator's  nieces  had  any  child,  except  Catherine, 
who  had  one  child  only,  and  this  child  died  an  infant  in  the  life- 
time of  the  testator.  Mary  Arrow  had  two  children,  who  survived 
the  testator,  but  had  died  several  years  ago.  One  of  the  defendants, 
named  William  Crick,  had  taken  out  letters  of  administration  to 
them,  and  the  question  was,  whether,  as  their  administrator,  he 
was  entitled  to  the  three  shares  of  the  testator's  nieces  who  died 
without  leaving  any  child,  or  whether,  in  the  events  which  had 
happened,  there  was  an  intestacy  as  to  these  shares,  which  were 
claimed  on  that  ground  by  the  plaintiff  as  representing  the 
testator's  next  of  kin. 

Mr.  Bagsliaxce  and  Mr.  Malins,  for  the  plaintiff,  cited  Taniere 

V.  Pearkes  (2),  Flinn  v.  Jenkins  (3),  and  an  unreported  case  of  Willes 

.  Douglas^  before  the  Master  of  the  EoUs,  in  which  a  testatrix  had 

(1)  In  re  Huichinsan's  Trusts  (1882)  (2)  25  R  K.  229  (2  Sim.  &  St.  383). 

21  Ch.  D.  811.  51  L.  J.  Ch.  924,  47  (3)  66  E.  E.  97  (1  Coll.  365). 

L.  T.  573. 
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Abrow 

V. 

Hellish. 
[  'SSC  ] 


bequeathed  the  remainder  of  her  f  anded  property  at  the  decease  of 
her  sister,  Jane  Somerville,  to  Francis  Willes  and  Francis  Charles 
Johnson,  in  trust,  to  be  equally  divided  between  her  first  cousins, 
Mary  ♦Johnson,  the  wife  of  Charles  Johnson,  Charlotte  Lovell,  the 
wife  of  Peter  Hat»vey  Lovell,  and  Margaret  Lucy  Atty,  the  wife  of 
Bobert  Middleton  Atty ;  and  directed  that  the  interest  arising  there- 
from should  be  received  by  plaintiffs,  and  equally  divided,  share 
and  share  alike,  between  the  said  Mary  Johnson,  Charlotte  Lovell, 
and  Margaret  Lucy  Atty,  separate  and  distinct  from  their  said  hus- 
bands, and  for  their  sole  use,  and  at  their  decease  to  be  divided 
amongst  their  daughters.  One  of  them  had  a  daughter,  and  the 
Master  of  the  Bolls  decided  that  that  daughter  took  an  immediate 
interest  in  one-third  of  the  coitus. 

Mr,   SouthgatCy   for  the   defendant   Crick,    cited   Malcolm   v. 
Martin  (i),  Pearce  v.  Edmeades  (2),  [and  Smith  v.  Sir  eat  field  (3)]. 

Mr.  Chandless  appeared  for  the  trustees. 

The  Vicb-Chancbllor  : 

In  this  case  the  words  *'  their  children "  must  mean  ''  their 
respective  children."  I  have  not  a  doubt  in  my  own  mind  of  the 
intention  of  the  testator.  The  only  question  seems  to  be,  whether 
I  am  bound  by  the  decisions  in  Malcolm  v.  Martin,  Pearce  v. 
Edmeades,  and  Smith  v.  Streatjield,  to  decide  in  favour  of  Mr. 
Crick's  view  of  the  will.  I  think  that  not  one  of  those  cases 
compels  me  to  do  so,  and  I  therefore  decline  doing  so.  I  think 
the  plaintiff  right. 


1847. 
July  19,  29. 

Knight 
Bbucb,  V.-C. 

[367] 


WROUGHTON   v.   C0LQUH0UN(4). 

(1  De  G.  &  Sm.  357—361 ;  S.  C.  11  Jur.  940.) 

Where  a  testator's  effects  are  insufficient  to  satisfy  an  annuity  bequeathed 
by  the  will  and  the  pecuniary  legacies :  Held,  that  the  annuity  ought  to  be 
valued,  and  that  the  annuitant  was  entitled  at  once  to  the  amount  of  the 
valuation,  subject  to  an  abatement  in  proportion  to  the  abatement  of  the 
pecuniary  legacies ;  and  that,  although  the  annuitant  died  before  the  pay- 
ment of  the  annuity  in  full  would  have  equalled  the  abated  amount  of  the 
valuation,  the  other  legatees  would  have  no  claim  to  the  sui'plus  of  that 
amount. 

In  a  suit  instituted  by  a  residuary  legatee,  the  assets  proved  insufficient 


(1)  3  Br.  C.  C.  50. 

(2)  51  E.  R,  369  (3  Y.  &  C.  Ex.  Eq. 
369). 

(3)  15  B.  R.  132  (1  Mer.  358). 


(4)  In  re  Wilkijis,  Wilkiua  v.  Jiother- 
ham  (1884)  27  Ch.  D.  703,  54  L.  J.  Ch. 
188 ;  In  re  Sinclair  [1897]  1  Ch.  921, 
66  L.  J.  Ch.  514. 
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for  til©  payment  of  the  expenses  and  the  general  legacies :   Held,  that  Wbouqhton 
the    plaintiff   was   not  entitled   to    his    costs    as   between  solicitor   and  r. 

client,  except  so  far  as  the  general  estate  had  been  increased  by  the  Colquhouk. 
proceeding. 

Tms  case,  which  is  reported  ante,  p.  19,  now  came  on  again  upon 
farther  directions.  The  suit  was  instituted  by  the  residuary 
legatee  for  the  general  administration  of  the  estate.  It  appeared 
that  the  assets  were  insufficient  for  the  payment  in  full  of  the 
pecuniary  legacies  and  annuity ;  and  the  first  question  discussed 
was  as  to  the  payment  of  the  costs  of  the  plaintiff. 

Mr.  C  P.  Cooper  and  Mr.  Bngga,  for  the  plaintiff : 

The  plaintiff  is  entitled  to  have  his  costs  out  of  the  estate,  to  be 
taxed  as  between  solicitor  and  client,  in  analogy  to  the  rule  which 
has  been  adopted  in  the  case  of  an  administration  bill  filed  by  a 
simple  contract  creditor,  where  the  assets  are  only  sufficient  to  pay 
the  specialty  debts  :  Tootal  v.  Spicer  (i).  The  reason  on  which  that 
rule  is  founded,  viz.  that  the  plaintiff's  proceeding  has  benefited 
other  parties  exclusively,  and  that  he  ought  not  to  be  a  loser  by  it, 
applies  equally  in  this  case,  where  the  plaintiff,  as  it  turns  out, 
will  receive  nothing ;  and  your  Honour  has  in  fact  already  so  decided 
in  Burkitt  v.  Ransom  (2).     *     *     * 

Mr,   RmscU,  Mr.   Wigrani,  Mr.  Kenyon  Parker ,  Mr.  Lloyd,        [858] 
Mr.  Stci'ciis,  Mr.  Toller,  and  Mr.  Chichester,   appeared   for   the 
defendants. 

The  Vice-Cuamcellob  [upon  the  question  of  costs,  said]  : 

I  think  the  costs  must  be  taxed  as  between  party  and  party  only, 
except  BO  far  as  they  have  been  augmented  by  any  proceedings 
taken  with  a  view  to  increase  the  testator's  estate.  If  a  distinct 
authority  had  been  produced,  I  should  have  been  glad  to  follow  it, 
and  to  decide  the  case  on  the  principle  adopted  as  between  simple 
conh-act  and  specialty  creditors,  in  the  case  cited.  But  unless  some 
distinct  authority  existed,  I  should  be  creating  a  new  practice,  and 
not  following  the  old,  in  giving  costs  as  between  solicitor  and  client ; 
that,  if  it  is  to  be  done,  had  better  be  done  elsewhere.  In  the  case 
before  me,  which  has  been  referred  to,  I  must  have  proceeded  on 
the  absence  of  opposition.  In  the  absence  of  opposition  I  must 
have  thought  it,  as  I  should  still  think  it  in  the  abstract,  reasonable 

(1)  4  Sim.  510.     This  is  now  settled      703,  54  L.  J.  Ch.  188. 
W;  see  In  re  Wilkins  (1884)  27  Ch.  D.  (2)  70  B,  R  204  (2  Coll.  536). 
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Wroughton   to  accede  to  the  plaintiff's  application.    But  as  it  is  here  opposed,  I 
GoLQiTHonv.'^  think  it  the  more  reasonable  and  proper,  and  the  better  'coarse, 
[  *369  ]       not  to  take  upon  myself  to  introduce  a  new  practice. 

A  discussion  then  took  place  as  to  the  form  of  the  decree  as 
between  the  defendants  with  respect  to  the  abatement  of  the  annaity 
and  the  pecuniary  legacies  ;  and  the  case  was  ordered  to  stand  over, 
that  precedents  of  such  decrees  might  be  referred  to. 

June  29.  The  case  came  on  on  this  day  to  be  spoken  to  on  the  question  of 

abatement. 

Mr.  Wigram,  for  the  annuitant,  referred  to  an  unreported  case 
of  Cmr  V.  Inglehy  (i). 

Mr.  Toller,  for  the  residuary  legatee,  referred  to  [May  v. 
Bennett  {2),  Attoimey-General  v.  Poulden{s),  Foster  v.  Smith  (4)^ 
Phillips  V.  Phillips  (5),  Cujnt  v.  Jackson  (6),  and  other  cases],  and 
contended  that  the  proper  decree  would  be,  to  direct  the  annuity 
to  be  valued,  then  to  make  a  proportional  abatement  in  the  amount 
of  the  valuation,  and  to  invest  the  abated  amount,  and  pay  the 
dividends  and  a  competent  part  of  the  capital  to  make  up  the  whole 
annuity,  from  time  to  time  to  the  annuitant,  giving  the  remaining 
principal  (if  any)  of  the  fund,  after  paying  the  pecuniary  legatees 
in  full,  to  the  residuary  legatee  at  the  death  of  the  annuitant. 

Mr.  Russell  referred  to  another  case  of  Long  v.  Hughes  (7), 
[  •360  J  in  which  the  annuity  had  been  valued  in  'consequence  of  the 
deficiency  of  the  assets,  and  a  proportional  abatement  having 
been  made,  the  reduced  fund  was  set  apart:  and  the  annuitant 
having  died,  the  whole  fund  was  transferred  to  the  annuitant's 
personal  representatives. 

Mr.  Monro,  the  Registrar,  concurred  with  Mr.  liusscU  in 
representing  this  as  the  usual  course  in  such  a  case. 

The  Vice-Chancellor  : 

This  will  contains  a  general  gift  of  an  annuity,  general  gifts  of 
legacies,  and  a  gift  of  the  residue ;  and  the  entire  estate  is  insuffi- 
cient to  pay  the  annuity  of  260/.,  and  the  pecuniary  legacies  of 

(1)  Seo  next  page.  (6)  28  R.  E.  735  (13  Price,  721, 733). 

(2)  25  R.  E.  72  (1  Ru88.  370).  (7)  Cited  by  counsel  from  MSS.  and 

(3)  64  R.  R.  414  (3  Hare,  555).  supposed  by  him  to  be  unreported, 

(4)  60  R.  R.  121  (2  Y.  &  C.  C.  G.  193).  but  actuaUy  noted  in  31  R  R.  121 ; 

(5)  64  R.  R.  296  (3  Hare,  281).  see  post,  p.  142. 
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1,000/.  and  500Z.    I  understand  the  course  of  the  Court,  as  repre-  WBouaHTON 

Stinted  by  Mr,  Monro  and  by  Mr,  Russell  from  a  MS.  case,  to  be  colquhouk. 

this, — to  give  the  annuitant  the  whole  value  of  the  annuity,  though 

he  may  die  the  next  day.     If  the  question  were  a  new  one,  I  might 

have  been  disposed  to  deal  thus  with  it :  to  apply  the  fund  set  apart 

as  long  as  it  would  last  in  payment  of  the  annuity  in  full,  but  not 

to  give  the  annuitant,  in  any  event,  more  than  the  testator  intended 

for  her,  and  to  give  the  surplus  (if  any)  to  the  other  legatees.     I 

understand,  however,  the  course  to  be  settled ;  and  that  it  is  to 

p;ive  the  annuitant  the  benefit  of  the  chance  of  dying  before  the 

payment  of  the  annuity  in  full  has  exhausted  the  fund  set  apart  at 

its  reduced  value.     Nothing  could  try  the  question  better  than  the 

case  mentioned  by  Mr.  Russell,  where  the  annuitant  had  died,  and 

her  representatives  were  allowed  the  full  value  of  the  annuity. 

«  ♦  «  «  « 

In  pursuance  of  the  above  decree  the  Master  proceeded  to  set       [  36i  ] 
a  value  on  the  annuity,  and,  according  to  the  value  so  set  upon  it, 
the  assets  would  have  been  sufficient  to  pay  the  amount  in  full,  as 
well  as  the  pecuniary  legacies. 

Exceptions  to  the  report  were  taken  by  the  annuitant,  and  were 
heard  on  April  14th,  1848,  when  the  Master  was  directed  to  review 
his  report.  The  matter  was  subsequently  settled  by  arrangement 
between  the  parties. 

The  reporters  are  enabled,  by  the  kindness  of  Mr.  Russell  and 
Mr.  Wigram,  to  supply  the  following  particulars  of  the  two  unre- 
ported cases  referred  to  in  the  above  argument. 


CAKE   r.   INGLEBY(l).  i82t. 

(1  De  G,  &  Sm.  362—364.)  ^  J^ 

Where  a  testator  bequeathed  to  his  widow  two  annuities,  one  payable  to  July  31. 

her  80  long  as  she  should  continue  his  widow,  provided  she  should  not  per-  

manently  quit  England  before  her  daughter's  marriage,  and  the  other  pay-  -RoW*  Court. 

able  to  her  generally  for  life,  and  the  assets  were  insufficient  to  pay  the  "Loid 

annuities  and  legacies  in  full,  the  Coitrt  ordered  the  annuities  to  be  valued  ^^S"^^*' 

and  to  abate  proportion  ably  with  the  legacies ;  and  directed  the  amount  of  *   * 

the  apportionment,  in  respect  of  the  former  of  the  annuities,  to  be  laid  out  ^        '' 
in  thepurchafie  of  a  Government  annuity,  and  the  amount  of  the  apportion- 
ment of  the  latter  of  the  annuities  to  be  paid  out  to  the  annuitant. 

The  testator,  John   Ingleby,  by  his  will,  dated    February  11, 
1822,  gave  and  bequeathed  to  his  wife,  Eupheme  Ingleby,  one  of 

(1)  Not  followed,  Inre  Sinclair  [1897]  1  Ch.  921,  66  L.  J.  Ch.  o]i. 
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Oarr  the  defendants,  an  annuity  or  yearly  sum  of  400Z.  during  her  life, 
INQLEBT.  ^  C&S6  slie  should  80  loug  continue  his  widow ;  the  said  annuity 
to  be  paid  by  equal  half-yearly  payments,  without  any  deduction 
or  abatement  whatsoever  on  account  of  taxes  or  otherwise,  and  the 
first  half-yearly  payment  of  the  said  annuity  to  be  made  at  tbe 
expiration  of  six  calendar  months  from  the  day  of  his  death  ;  and 
the  said  testator  thereby  directed  that  the  provision  thereby  made 
or  intended  for  his  said  wife  should  be  accepted  by  her  as  and  for 
her  jointure,  and  in  lieu  and  full  satisfaction  of  all  dower  and  thirds 
or  free  bench.  And  the  testator  directed  that  the  executors  or 
administrators  of  his  said  wife  should  be  entitled  to  receive  and 
be  paid  a  proportion  of  her  annuity,  according  to  the  time  which 
should  have  elapsed  from  the  last  half-yearly  payment  thereof 
preceding  her  death,  up  to  the  time  of  her  decease,  in  case  she 
should  die  without  having  married  again,  and  in  case  she  should 
not  have  committed  or  occasioned  any  forfeiture  of  her  said  annuity 
under  the  domiciliary  restrictions  thereinafter  contained.  And  the 
said  testator,  after  stating  that  it  was  his  earnest  wish  and  express 
desire  that  his  daughter  therein  named  should  constantly  have  the 
benefit  of  the  advice,  protection,  and  society  of  his  said  wife  during 
their  joint  lives,  or  until  the  marriage  of  his  daughter,  and  that 
she  should  enjoy  those  advantages  without  quitting  England, 
thereby  directed,  that,  in  case  his  said  wife  should,  at  any  time 
before  the  marriage  of  his  said  daughter,  permanently  quit  England, 
or  should  take  up  her  habitual  and  general  residence  in  any  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  except 
England,  then,  and  in  such  case,  and  from  and  immediately  after 
such  domiciliation  out  of  England,  the  annuity  therein  before 
bequeathed  to  his  said  wife  should  cease  and  determine  to  all 
intents  and  purposes  whatsoever,  as  if  the  same  had  not  been  given 
by  his  will,  or  as  if  his  said  wife  were  naturally  dead ;  but  this 
restriction  was  not  meant  to  prohibit  occasional  temporary  visits 
out  of  England,  made  bond  fide  as  such.  By  a  codicil  to  the  will, 
dated  the  21st  day  of  February,  1823,  the  testator  revoked  a  legacy 
of  500Z.  given  by  his  will  to  his  sister,  Mary  Ingleby,  and  gave  and 
bequeathed  unto  Archibald  Corbett  and  the  plaintiff  the  sum  of 
3,000Z.,  upon  trusts  for  the  benefit  of  his  sister  and  her  children, 
in  manner  therein  particularly  mentioned  ;  and  he  hereby  ratified 
and  confirmed  his  said  will  in  all  respects,  save  only  as  thereby 
expressly  revoked.  By  another  codicil,  dated  September  5, 1825, 
he  bequeathed  to  his  wife,  Eupheme  Ingleby,  the  sum  of  1,500/. 
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for  her  use  and  benefit  daring  her  life ;  *and  he  thereby  directed        Carb 
his  executors  to  pay  the  same  oat  of  his  personal  estate,  and  after     inolbbt. 
her  decease  to  revert  to  his  daughter,  Ellen  Ingleby.     By  a  farther      L  *363  ] 
codicil  to  his  will,  bearing  date  September  27, 1825,  the  testator, 
amongst  other  legacies  therein  mentioned,  bequeathed  to  his  wife 
the  farther  sum  of  200/.  per  annum  during  her  natural  life. 

The  following  was  the  decree,  on  further  directions,  so  far  as 
relates  to  the  annuities  : 

''  And  it  is  ordered,  that  what  the  said  Master  shall  find  to  be  the 
clear  residue  of  the  said  testator's  personal  estate  not  specifically 
bequeathed,  after  the  several  deductions  throughout  hereinbefore 
directed,  be  apportioned  between  the  said  defendant,  Eupheme 
Ingleby,  and  the  said  Mary  Ingleby  in  the  manner  hereinafter 
directed. 

And  it  appearing  that  the  personal  estate  of  the  testator  is  in- 
sufficient to  pay  the  several  legacies  of  8,000Z.  and  1,500/.,  and  the 
annuities  of  400/.  and  200/.,  given  by  his  will  and  codicil,  to  the  full 
amount  thereof,  his  Honour  doth  declare  that  the  said  legacies 
and  annuities  ought  to  abate  proportionably ;  and  it  is  ordered 
that  the  said  Master  do  ascertain  and  settle  the  abatements  and 
apportionments. 

And  it  is  ordered,  that  the  said  Master  do  ascertain  the  separate 
value  of  the  said  annuities  as  at  the  death  of  the  said  testator,  and 
compute  interest  at  four  per  cent,  per  annum  on  such  value  from 
the  death  of  the  testator  down  to  the  time  to  which  interest  should 
be  computed  on  the  said  legacies ;  and  he  is  to  compute  interest  on 
the  said  legacies  at  the  same  rate. 

And  it  is  ordered,  that  the  payments  appearing  by  the  report 
to  have  been  made  to  the  defendant,  Eupheme  Ingleby,  on  account 
of  the  annuities  and  the  interest  of  the  said  legacy  of  1,500/., 
1^  deducted  from  what  the  said  Master  shall  find  to  be  the 
amount  of  the  apportionment  in  respect  of  the  said  annuities  and 
of  the  interest  thereon,  and  of  the  interest  on  the  said  legacy 
o!  1,500/. 

And  it  is  ordered,  that  what  the  said  Master  shall  certify  to  be 
the  amount  of  the  apportionment  in  respect  of  the  said  annuity  of 
400/.,  be  laid  out  by  the  plaintiff  and  defendants,  Eupheme  Ingleby 
and  Archibald  Corbett,  out  of  such  residue,  in  their  names,  in  the 
parchase  of  a  Government  annuity  for  the  life  of  the  said  defendant, 
Eupheme  Ingleby,  payable  half-yearly.     And  it  *i8  ordered  that       [  '364  ] 
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they  do  receive  and  pay  such  annuity  to  her  so  long  as  she  shall 
continue  the  testator's  widow,  provided  she  shall  not,  at  any 
time  before  the  marriage  of  the  said  infant  defendant,  Ellen 
Ingleby,  permanently  quit  England  or  take  up  her  habitual  and 
general  residence  in  any  part  of  Great  Britain  and  Ireland  except 
England. 

And  it  is  ordered,  that  what  the  Master  shall  find  to  be  the 
amount  of  the  apportionment  in  respect  of  the  said  annuity  of  200/., 
and  of  the  interest  thereon,  and  of  the  interest  on  the  said  annuity 
of  400Z.,  and  on  the  1,5002.  legacy,  after  making  such  deductions  as 
aforesaid,  be  paid  by  the  said  plaintiff  and  the  defendants,  Eupheme 
Ingleby  and  Archibald  Corbett,  to  the  said  defendant,  Eupheme 
Ingleby." 


1824. 
Dec.  I. 

1829. 
lifh,  26. 

1831. 
Dec.  9. 

RoUe  Court. 

Lord 

Lakgdalb, 

M.R. 

[364] 


1829. 
Ftb.  26. 


LONG  r.   HTiaHES. 

(1  De  G.  &  Sm.  364—365  ;  S.  C.  31  R  E.  121 ;  7  L.  J.  (O.  S.)  CL  103.) 

Form  of  decree  where  an  annuity  abates  by  reason  of  deficiency  of  assets. 
Amount  of  abated  valuation  ordered  to  be  paid  to  representatives  of 
deceased  annuitants. 

In  this  case  the  testatrix,  Sarah  Evans,  by  her  will,  dated  the 
3rd  of  April,  1822,  after  giving  several  pecuniary  legacies,  be- 
queathed unto  William  Messiter  and  his  assigns,  during  his  life, 
an  annuity  of  30Z.,  and  unto  Mr.  James  Draper  and  his  assigns, 
during  his  life,  an  annuity  of  20Z.,  and  bequeathed  several  other 
annuities  in  the  same  form,  all  which  said  thereinbefore  mentioned 
annuities  she  directed  should  be  paid  to  the  respective  annuitants 
thereof  by  equal  half-yearly  payments,  without  deduction  for  taxes 
or  otherwise ;  and  that  the  first  half-yearly  payment  of  the  said 
annuities  respectively  should  be  made  at  the  end  of  six  months 
next  after  her  decease. 

On  the  cause  coming  on  to  be  heard  on  this  day  for  further 
directions  on  the  Master's  report, — 

It  was  ordered,  that  the  other  legacies  bequeathed  by  the  said 
testatrix  were  not  entitled  to  any  preference  over  the  annuities 
bequeathed  by  her,  and  that  the  said  other  legacies  and  the  said 
annuities  ought  to  abate  proportionably :  and  for  the  purpose  of 
such  proportional  abatement,  it  was  ordered  that  it  should  be 
referred  to  the  Master  to  ascertain  the  value  of  the  said  annuities 
respectively,  as  at  the  death  of  the  testatrix ;  and  in  so  doing  he 
was  to  have  regard  to  the  circumstance  that  the  said  annuities  were 
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given  free  from  legacy  duty ;  and  he  was  to  compute  interest,  at  the        Long 
rat«  of  41.  *per  cent,  per  annum  on  such  estimated  value  of  the  said      huohbs. 
annuities  respectively,  from  the  death  of  the  testatrix  down  to  the       [  '366  J 
time  to  which  interest  should  be  computed  on  the  legacies.    And  it 
was  ordered,  that  it  should  be  referred  to  the  Master  to  compute 
subsequent  interest  t)n  the  legacies  bequeathed  by  the  will  of  the 
said  testatrix  from  the  foot  of  his  said  report. 

The  cause  coming  on  again  on  this  day  for  further  directions,—  issi. 

It  was  ordered,  that  the  Master  should  apportion  the  remainder  — L* 
of  the  said  several  sums  of  2,674^.  1^.  Sd.  and  851.  ISs.  lid.  cash, 
and  the  said  residue  of  the  said  balance,  after  payment  of  costs, 
as  among  the  annuitants  and  legatees  rateably  ;  and  in  so  doing, 
the  Master  was  to  take  the  annuities  at  the  value  mentioned  in  his 
report,  dated  the  12th  of  August,  1829,  and  to  add  to  the  appor- 
tionment of  each  annuitant  the  legacy-duty  that  would  be  payable 
in  respect  of  the  sum  so  apportioned. 

And  it  was  ordered,  that  the  Master  should  compute  interest  at 
the  rate  of  41.  per  cent,  per  annum  on  the  balance  remaining  due 
on  such  estimated  value  of  the  annuities  respectively,  and  on  the 
balance  remaining  due  in  respect  of  the  legacies  from  the  foot  of 
his  last  report. 

And  if  the  said  Master,  in  making  such  apportionment,  should 
find  that  any  of  the  annuitants  or  legatees  had  not  received  the 
sams  apportioned  to  them  by  his  said  report,  he  was  to  add  the 
same  to  the  sums  to  be  apportioned  to  them  respectively. 

And  it  was  ordered,  that  what  should  be  so  apportioned  to  the 
said  legatees  and  annuitants  respectively,  should  be  paid  by  the  said 
Aceoantant-General,  out  of  the  funds  therein  mentioned,  to  the 
several  persons  to  whom  the  said  Master  should  report  the  same 
to  be  due,  or  to  their  respective  legal  personal  representatives,  in  case 
any  of  them  were  or  should  be  dead  before  the  same  was  paid,  except 
in  respect  of  certain  pecuniary  legacies  therein  mentioned. 
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1847. 
June  2. 

Knight 
Bruce,  V.-C. 

[897] 


[898] 


CLIVE  V.  BEAUMONT. 

(1  De  G.  &  Sm.  397-404.) 

A  proposal  by  a  purchaser  to  take  the  remainder  of  a  lease  was  answered 
by  a  letter,  which,  after  acceding  to  the  proposal,  added,  **  We  hope  to  giye 
you  possession  at  half -quarter  day  :  "  Held,  that  the  addition  did  not  intro- 
duce a  new  term,  but  that  the  acceptance  was  unoinditional. 

It  is  not  sufficient  for  a  party,  who  intends  to  rely  upon  a  waiver  of  title, 
to  allege  upon  his  pleading  the  facts  constituting  the  waiver ;  he  must  show 
how  he  means  to  use  the  facts,  by  alleging  that  the  title  has  been  waived 
thereby. 

This  was  a  suit  for  the  specific  performance  of  an  agreement  for 
the  sale,  to  the  defendant,  of  a  leasehold  house  in  Grafton  Street, 
Berkeley  Square,  belonging  to  the  plaintiff.  The  agreement  relied 
upon  was  to  be  collected  from  the  following  negotiations  and 
correspondence : 

The  plaintiff,  who  was  the  executor  of  Edward  Bolton  Clive,  the 
original  lessee,  in  the  month  of  August,  1845,  gave  directions  to 
Messrs.  Snell,  house-agents,  to  sell  the  house,  with  the  furniture 
and  fixtures. 

On  the  20th  of  October,  1845,  the  defendant  inquired  of  the 
agents  as  to  the  terms ;  and  they  thereupon  informed  him  that  the 
terms  asked  were  2601.  a  year  rent,  and  1,0002.  for  the  furniture 
and  fixtures. 

The  defendant,  on  the  20th  of  October,  viewed  and  inspected 
the  premises ;  and  on  the  27th  of  October,  1845,  he  sent  to  Messrs. 
Snell  the  following  letter,  dated  the  27th  of  October,  1845  : 

"  Gentlemen, — I  am  willing  to  take  the  remainder  of  Mr.  Olive's 
term  of  No.  18,  Grafton  Street,  at  the  same  rent,  and  will  purchase 
the  fixtures  and  furniture,  to  the  amount  of  lOOL,  by  valuation,  in 
the  usual  way,  the  furniture  to  be  selected  by  myself. 

"  I  am.  Gentlemen,  yours,  &c., 

**  Henry  Beaumont." 

To  this  letter,  Messrs.  Snell  returned  the  following  answer,  dated 
the  80th  of  October,  1845  : 

"Sir, — We  are  instructed  by  our  principal,  the  Eev.  Archer 
Clive,  to  accept  the  terms  proposed  by  you,  in  your  letter  of  the 
27th  ult.,  for  his  bouse,  No.  18,  Grafton  Street.  We  hope  to  give 
you  possession  by  the  half-quarter  day. 

"  We  are,  Sir,  your  obedient  servants, 

"  W.  AND  E.  Snell." 
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On  the  9th  of  December,  1845,  Messrs.  Snell  transmitted  to  the  Clivb 
defendant,  who  was  himself  a  solicitor,  the  lease  of  the  premises,  beaumont. 
which  was  dated  the  13th  of  November,  1830,  and  was  made 
between  one  William  Michael  ToUner  of  the  one  part,  and  Edward 
Bolton  Clive  of  the  other  part,  whereby  Mr.  ToUner  demised  unto 
the  late  Mr.  Clive,  his  executors,  administrators,  and  assigns,  the 
premises  in  question,  for  twenty-one  years,  from  the  25th  of 
December,  1831,  determinable  at  the  end  of  the  first  seven  or  four- 
teen years  of  the  term,  at  the  option  of  Mr.  Clive,  his  executors, 
administrators,  or  assigns,  at  the  clear  rent  of  2502.  per  annum. 

After  receiving  the  lease,  the  defendant  wrote  to  Messrs.  Snell  the 
following  letter,  dated  the  17th  of  December,  1845 : 

"  Gentlemen, — I  have  been  confined  to  my  bed  for  the  last  week, 
or  should  have  written  to  you  to  complete  the  arrangement  as  to 
Grafton  Street.  Please  to  let  me  know  the  name  of  Mr.  Clive's 
solicitor,  and  I  will  forward  him  the  draft  assignment.  I  hope  to 
be  able  to  take  possession  a  day  or  two  after  Christmas. 

**  I  am,  &c., 

"  Henry  Beaumont." 

On  the  27th  of  December,  Messrs.  Whitmore  &  Co.  (the  plaintiff's 
solicitors)  received,  from  the  defendant,  the  draft  of  an  assignment 
from  the  plaintiff  to  the  defendant,  accompanied  *by  the  following       [  •sog  ] 
letter  from  the  defendant  to  Messrs.  Whitmore  &  Co.,  dated  the 
26th  of  December,  1845  : 

"Eev.  A.  Clive  and  self. 
"  Deab  Sibs, — I  beg  to  forward,  for  your  perusal,  on  behalf  of 
your  client,  Mr.  Clive,  the  draft  of  the  assignment,  from  him  to  me, 
of  a  lease  of  No.  18,  Grafton  Street.  Some  of  the  covenants  appear 
to  have  been  departed  from,  but  I  suppose  a  waiver  can  easily  be 
obtained  from  the  landlord  in  respect  of  these. 

**  I  am,  &c., 

"Henry  Beaumont." 

On  the  27th  of  December,  the  defendant  wrote  to  Messrs.  Snell 
the  following  letter : 

"  Gentlemen, — I  shall  be  prepared  to  take  possession  of  No.  18, 
Grafton  Street  on  Monday  next,  and  will  be  there  at  eleven  o'clock 
on  that  morning  for  the  purpose,  if  convenient  to  you. 

**  I  remain,  &c., 

"Henry  Beaumont." 
r.r. — vol.  lxxv.  10 
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Clivx  a  clerk  of  Messrs.  Snell,  named  Jay,  accordingly  attended  on  the 

Bbaumont.    Monday  mentioned  in  the  last  letter,  and,  in  the  course  of  conv^- 

sation,  requested  the  defendant  to  give  a  cheque  for  the  furniture 

and  fixtures,  but  the  defendant  declined  so  to  do  unless  a  deduction 

was  made  on  account  of  repairs. 

The  bill,  after  stating  to  the  foregoing  effect,  alleged,  that,  amon<; 
other  pretences,  the  defendant  pretended  that  the  plaintiff  had 
agreed  to  put  the  house  into  repair.  The  bill  charged  the  contrary 
to  be  true,  and  stated  various  conversations  to  show  that  the  defen- 
dant agreed  to  take  the  house  as  it  stood,  and  himself  to  perform 
[  **oo  ]  all  necessary  repairs.  *The  other  points  raised  by  the  charging 
part  of  the  bill  were,  the  fact  of  the  agency  of  Messrs.  Snell,  and  a 
denial  of  an  alleged  pretence  of  the  defendant  that  the  contract  was 
conditional,  upon  the  defendant  being  able  to  procure  from  the 
landlord  an  extension  of  the  term.  The  bill  also  charged,  that  the 
defendant  had,  on  several  occasions,  treated  and  considered  the 
agreement  as  a  binding  agreement;  and,  in  proof  thereof,  that 
the  defendant,  on  the  SOth  of  January,  1846,  sent  to  the  plaintiff *s 
solicitors  a  letter,  saying,  *'  I  shall  be  glad  to  know  whether  you 
will  undertake  to  appear  for  Mr.  Glive  to  the  proceedings  I  shall 
immediately  institute  for  enforcing  the  contract  between  us."  The 
bill  also  charged,  that  the  defendant  considered  himself  bound, 
under  the  agreement,  to  take  an  assignment  of  the  premises  as 
from  Christmas,  1845  ;  and,  in  proof  thereof,  the  bill  charged  that 
the  defendant  had,  in  the  letter  of  December  17th,  1845,  expressed 
his  hope  to  be  able  to  take  possession  at  Christmas,  but  the  pro- 
duction of  the  landlord's  title  was  not  stated  or  charged  to  have 
been  demanded  or  waived,  nor  was  there  any  statement  or  charge 
on  that  subject  in  the  bill. 

The  case  set  up  by  the  defendant's  answer  was,  that  there  was 
no  positive  and  absolute  agreement;  that,  when  the  defendant 
entered  into  the  negotiation,  he  was  unacquainted  with  the 
stipulations  contained  in  the  lease,  and  particularly  with  certain 
stipulations  as  to  repairs,  and  a  prohibition  against  any  auction 
taking  place  on  the  premises ;  that  the  former  of  them  had  not 
been  performed  at  the  time  of  the  commencement  of  the  negotia- 
tion, and  that  the  latter  had  been  violated  by  a  public  sale  of  the 
furniture  after  that  period ;  that,  on  the  production  of  the  lease,  the 
defendant  became  aware  of  those  breaches  of  the  covenants  therein, 
and  required  a  waiver  to  be  obtained  from  the  landlord  before  he 
consented  to  take  the  house,  but  which  had  never  been  obtained ; 
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also,  that  the  defendant  had  frequently  ^pressed  Messrs.  Whitmore        Cliyb 
A  Co.  for  a  communication  or  reply  on  the  subject  of  his  letter  of    bsauuomt. 
the  26th  of  jbecember,  1845,  but  received  no  answer  from  them       [  *40i  ] 
until  the  Ist  of  January,  1846,  when  a  message  was  left  at  the 
defendant's  chambers,  to  the  effect  that  Messrs.  Whitmore  &  Go. 
understood  that  defendant  had  made  an  arrangement  for  William 
^[ichael  Tollner  to  be  made  a  party  to  the  assignment,  in  order  to 
obviate  the  difficulty  as  to  the  breaches  of  the  covenants  of  E«  B. 
Clive  in  the  lease ;  and  that,  in  reply  to  such  message,  the  defendant, 
on  the  same  day,  wrote  to  Messrs.  Whitmore  &  Go.  as  follows : 

"  In  reply  to  the  message  left  here  to-day,  I  beg  to  inform  you 
that  I  have  not  made  any  arrangement  with  Mr.  Tollner  for  making 
him  a  party  to  the  assignment ;  if  you  have,  there  is  no  objection 
on  my  part  to  his  being  so." 

That,  subsequently  to  the  date  of  the  last-mentioned  letter,  the 
defendant  called  several  times  on  Messrs.  Whitmore  &  Go.,  urging 
them  to  return  the  draft  assignment,  that  the  same  might  be 
engrossed  and  executed;  but  that  Messrs.  Whitmore  &  Go.,  in 
answer  to  such  applications,  stated  that  they  were  unable  to  get 
Mr.  Tollner  to  come  to  any  arrangement  as  to  the  breaches  of 
covenant.  That,  about  the  middle  of  January,  1846,  Messrs. 
Wliitmore  &  Go.  produced  to  th&  defendant  a  list  of  dilapidations, 
which  they  stated  they  had  received  from  Mr.  Tollner,  but  that 
Messrs.  Whitmore  &  Go.  did  not  then  allege  or  insinuate  that  the 
defendant  had  undertaken  to  do  such  repairs.  That  afterwards,  in 
the  latter  part  of  January,  1846,  the  defendant  saw  Mr.  Whitmore, 
vho  then,  for  the  first  time,  alleged  that  the  defendant  had  under- 
taken to  do  the  repairs;  whereupon  the  defendant  immediately 
denied  that  he  had  ever  undertaken  to  do  the  repairs,  but  said,  that 
if  a  copy  of  the  *notice  were  furnished  to  him,  he  would  consider  [  •402  ] 
what  part  of  the  repairs  he  should  be  willing  to  take  off  the 
plaintiff's  hands ;  whereupon  Mr.  Whitmore  promised  to  furnish 
iiim  with  a  copy  of  such  notice  of  dilapidations.  That,  on  the 
30th  of  January,  1846,  Messrs.  Whitmore  &  Go.  wrote  and  sent  to 
the  defendant  the  following  letter : 

**  Glive  to  yourself. 

'*  Deab  Sib, — Messrs.  Snell  state  that  they  are  prepared  to  give 

you  positive  evidence  that  it  was  fully  and  distinctly  stated  to  you, 

after  your  offer  for  the  house  in  Grafton  Street  was  first  made,  but 

before  you  confirmed  it,  in  the  presence  of  Mr.  Jay  and  one  of  the 

10—2 
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Cliyb       Messrs.  Snell,  that  Mr.  Clive  would  not  pay  for  any  repairs  to  the 

Bbaum OKT.    house.    Under  these  circumstances,  we  can  only  say  that  we  cannot, 

on  the  part  of  Mr.  Clive,  consent  to  your  having  the  house  on  any 

other  terms. 

"  We  are,  dear  Sir,  yours  obediently, 

"  Whitmore  &  Co." 

^Vhareunto  the  defendant  wrote  and  sent,  on  the  same  80th  of 

January,  1846,  the  following  answer,  dated  the  30th  of  January, 

1846: 

"  Clive  and  self. 

"  Dear  Sirs, — Messrs.  Snell's  statement  is  very  extraordinary. 

I  have  already  fully  explained  the  matter  to  you.    I  will  not  enter 

into  any  further  discussion  now.    I  should  be  glad  to  know  whether 

you  would  undertake  to  appear  for  Mr.  Clive  to  the  proceedings  I 

shall  immediately  institute  for  enforcing  the  contract  between  us. 

**  Henry  Beaumont." 

Mr.  Walpole  and  Mr.  Rnsch  supported  the  bill. 

Mr.  Wiffram  and  Mr.  Piggottj  for  the  defendant  : 
[  •403  ]  There*  is  no  conclusive  agreement.     The  defendant  oflFered,  it  is 

true,  to  take  the  house ;  but  the  plaintiff's  agents,  in  their  answer 
to  this  offer,  said,  they  hoped  to  give  possession  at  half-quarter  day. 
They  thus  introduced  into  the  negotiation  a  new  term,  to  which 
the  defendant  has  never  acceded.  Their  acceptance  having  been 
only  conditional,  and  the  condition  having  never  been  accepted, 
there  is  no  complete  contract. 

Mr.  Walpole,  in  reply,  was  stopped  by  the  Court. 

The  Vice-Chancellor  : 

The  letter  of  the  30th  of  October  is  thus — "  We  are  instructed  by 
our  principal,  the  Rev.  Archer  Clive,  to  accept  the  terms  proposed 
by  you,  in  your  letter  of  the  27th  ultimo,"  (which,  it  seems  agreed 
on  all  hands,  must  mean  the  27th  instant),  "  for  his  house.  No.  18, 
Grafton  Street."  Now,  if  the  letter  had  ended  here,  there  certainly 
would  have  been  a  complete  agreement,  at  least  in  my  opinion; 
because,  as  I  conceive,  the  terms  mentioned  in  the  letter  referred  to 
were  terms  sufficient  to  constitute  an  agreement.  Then  comes  this 
expression — "  We  hope  to  give  you  possession  by  the  half-quarter 
day.**  I  am  of  opinion  that  these  words  were  not  intended  to 
operate,  and  did  not  operate,  as  a  qualification  of  the  contract  or  a 
qualification  of  the  acceptance;  but  that  if  they  had  operated  as  a 
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qualification  of  the  contract  or  a  qualification  of  the  acceptance, 
the  circumstances  which  afterwards  occurred  were  more  than  suffi- 
cient to  do  away  with  any  possible  effect  that  could  be  supposed  to 
arise  from  it.     Let  there  be  a  decree  for  a  specific  performance. 

Mr.  Wigram: 
In  the  usual  terms  ? 

Thb  Yice-Changellor  : 

Yes.  It  will  not  be  necessary  *or  right  now  to  make  any  inquiry 
as  to  the  furniture  or  fixtures. 

The  decree  declared  that  the  agreement  ought  to  be  specifically 
performed,  if  a  good  title  could  be  made,  and  directed  a  reference 
to  the  Master  to  inquire  and  state  to  the  Court  whether  a  good  title 
could  be  made  ;  and  if  the  Master  should  be  of  opinion  that  a  good 
title  could  be  made,  it  was  ordered  that  he  should  inquire  and  state 
to  the  Court  when  it  was  first  shown  that  such  good  title  could  be 
made. 


Cliyx 

V. 

Bbaumont. 


[•404] 


BISHOP  V.  CAPPEL. 

(1  De  G.  &  Sm.  411—414;  S.  C.  11  Jur.  939.) 

Residuary  bequest  to  a  brother  of  the  testator  for  life,  and  after  his  death 
to  his  wife,  and  at  her  death  to  go  to  such  of  the  testator's  relations  as  sur- 
viTed  them ;  Held,  to  give  the  whole  to  the  only  one  of  the  brothers  of  the 
testator  who  survived  the  tenants  for  life,  to  the  exclusion  of  the  children 
and  representatives  of  brothers  of  the  testator  who  survived  him,  but  died 
in  the  lifetime  of  the  second  tenant  for  life. 

William  Bishop,  by  a  codicil  to  his  will,  and  indorsed  thereon, 
dated  October  27th,  1822,  bequeathed  as  follows:  ''It  is  my  will 
and  desire  that  the  moiety  or  half  part  of  the  rest  and  residue  of  my 
personal  estate,  left  as  within  to  my  brother  George  Bishop,  one  of 
my  executors,  shall  not  be  left  to  him  and  his  heirs  for  ever,  but  for 
the  term  of  his  natural  life ;  and,  after  his  decease,  to  go  to  Mrs. 
Sarah  Bishop,  his  wife ;  and,  at  her  decease,  to  go  to  such  of  my 
relations  as  shall  survive  them,  share  and  share  alike." 

The  testator  died  on  the  28th  of  April,  1880,  leaving  three 
brothers  and  two  sisters  him  surviving,  of  whom  the  ^plaintiff 
Vezey  Bishop,  alone  survived  Sarah  Bishop,  who  survived  her 
husband,  and  died  on  the  14th  of  November,  1843.  The  question 
was,  whether  the  whole  moiety  belonged  to  the  plaintiff,  or  whether 
the  children  of  the  deceased  brothers  and  sister  should  participate. 


1847. 
Jwn^  29. 

Knight 
Bbuob,  V.-O. 

[411] 
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Mr,  Russell  and  Mr.  John  Batly,  for  the  plaintiff: 

The  meaning  of  the  expression  '*  relations  '*  is  now  settled  to  be 
the  persons  who,  at  the  death  of  the  testator,  would  be  entitled  to 
his  personal  estate  under  the  Statute  of  Distributions ;  and  the 
bequest  is  to  such  of  this  class  as  should  survive  the  tenants  for  life; 
hence  the  plaintiff,  being  then  the  only  survivor  of  the  class,  is 
entitled  to  the  whole.  This  is,  in  fact,  the  decision  in  Spink  v. 
[  418  ]  Letois  (1).  *  *  The  ground  of  that  decision  was,  that  the  testator 
must  have  meant  some  class  of  persons  of  whom  it  was  not  certain 
that  all  would  be  alive  when  the  gift  was  to  take  effect.  Here,  also, 
the  testator  intended  a  class,  of  whom  it  was  doubtful  whether  all 
would  survive  the  tenants  for  life. 

(Th£  Vice-chancellor  :  Then,  if  the  plaintiff  had  died  before  the 
surviving  tenant  for  life,  would  there  have  been  an  intestacy?) 

That  is  the  result  of  the  words,  and  the  same  observation  applies 
equally  to  Spink  v.  Lewis  (i),  but  the  Court  did  not  then,  on  that 
account,  depart  from  the  most  obvious  import  of  the  words  of  the 
bequest. 

Mr.  Swanston  and  Mr.  Hubback,  for  children  of  a  deceased 
brother : 

According  to  the  plaintiff's  construction,  there  would  be  an 
intestacy.  The  words  employed  by  the  testator,  in  Spink  v.  Lewis, 
were  technical  expressions,  having  a  definite  meaning.  But  there 
are  many  cases  in  which  the  Court  has  come  to  the  conclusion  that 
the  testator  did  not  mean  his  next  of  kin  at  the  time  of  his  death, 
although  that  was  primd  facie  the  natural  import  of  the  words: 
Jones  V.  Colbeck(2),  Clapton  v.  Buhner  (z),  Butler  v.  Bushnell{4), 
Briden  v.  Hewlett  (5). 

[  **i*  ]  Sir  F.  Simpkinsaii  and  Mr.  Chichester^  for  other  parties,  *cited 

Marsh  v.  Marsh  (6),  Miller  v.  Eaton  (7),  and  Booth  v.  Vicars  (8). 

Mr.  Bacon  and  Mr.  Bates  appeared  for  other  parties  beneficially 
interested;  and 

Mr.  Anderdon  and  Mr.  R.  Moore,  for  the  trustees. 

(1)  3  Br.  C.  C.  355.  (5)  39  E.  E.  146  (2  Jly.  &  K  90). 

(2)  6  E.  E.  207  (8  Ves.  38).  (6)  1  Br.  C.  C.  294. 

(3)  51  E.  E.  287  (10  Sim.  426;  5  (7)  14  E.  E.  259  (Coop.  272). 
My.  &  Cr.  108).  (8)  66  E.  E.  1  (1  CoU.  6). 

(4)  41  E.  E.  54  (3  My.  &  K.  232). 
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The  Yice-Chancbllor  :  Bishop 

V, 

I  think  it  very  doubtful  which  of  three  constructions  of  which  Cappbl. 
the  codicil  is  susceptible  is  the  correct  one.  The  case  of  Spink  v. 
Lewis,  however,  is  so  nearly  in  point,  that  it  will  be  safer  and 
better  to  decide  in  favour  of  the  interpretation  which  will  give 
the  whole  to  Yezey  Bishop.  Lord  Thurlow  is,  in  that  case, 
reported  to  have  said :  *'  It  was  plain  the  testator  meant,  by 
next  of  kin,  some  class  of  persons  of  whom  it  was  doubtful 
whether  they  would  live  ten  years,  and  it  was  meant  that  they 
should  pass  through  that  chance.  The  question  was,  whether  he 
'was  at  liberty  to  take  notice  that,  at  that  time,  he  had  but  one 
brother.  If  he  had  had  several  brothers,  and  nephews,  sons  of 
brothers,  there  would  not  have  been  a  doubt  that  the  division 
must  have  been  among  such  of  them  as  survived  at  the  end  of 
the  ten  years."  What  I  have  stated,  therefore,  must  be  considered 
to  be  my  final  opinion,  unless  I  mention  the  case  again  before 
Tuesday  next. 

His  Honour  did  not  mention  the  case  again. 


GILLAN  V.  MORRISON.  i847. 

(1  De  G.  &  Sm.  421-425 ;  S.  C.  11  Jur.  861.)  Jtine22. 

By  the  terms  of  the  resolutions  on  the  formation  of  a  Company,  the       ^^^®£^^ 
object  of  which  was  to  purchase  land  and  found  a  colony,  certain  trustees   ***^^*»    •' 
had  the  control  of  an  expedition  to  explore  the  district,  and  it  was  resolved         L  ^^M 
that  the  expense  of  the  expedition  should  not  exceed  a  certain  sum,  and 
that  the  subscribers  were  not  to  be  liable  beyond  a  fixed  amount.     On  the 
airiTal  in  the  oountiy  of  the  persons  proceeding  on  the  expedition,  they 
were  seized  and  thrown  into  prison,  and  owing  to  this  the  project  failed, 
and  the  loss  greatly  exceeded  the  limit  fixed  by  the  resolutions :  'Held,  that 
the  trustees  could  not  call  on  the  subscribers  for  contribution  beyond  the 
fixed  amount. 

This  was  a  suit  instituted  by  a  trustee  of  a  Company  to  enforce 
contribution  from  the  subscribers,  under  the  following  circumstances : 

In  January,  1841,  a  meeting  was  held,  with  a  view  to  the  forma- 
tion of  a  settlement  in  Central  America,  in  a  district  called  Blue 
Fields,  or  Segovia,  within  the  dominions  of  the  King  of  the  Mosquito 
nation,  from  whom  one  of  the  projectors,  Mr.  Bell,  produced  to  the 
meeting  a  grant,  dated  the  Slst  of  May,  1821,  of  all  the  lands, 
erections,  and  mines  within  the  following  limits,  viz.  all  the  sea- 
coast  from  the  southern  part  of  Blue  Fields  Lagoon  to  the  southern 
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entrance  of  the  Pearl  Key  Lagoon,  and  making  the  Spanish  territory 
the  western  boundary. 

This  grant  was  made  to  one  Peter  le  Lacheur,  who  had  conveyed 
one  moiety  of  the  lands  comprised  in  the  grant  to  Mr.  Bell,  and 
agreed  to  convey  the  other  moiety  to  his  co-adventurers. 

Certain  resolutions  were  passed  at  the  meeting,  and  were  signed 
by  the  chairman.  Appended  to  them  were  two  memoranda  of 
agreement,  one  signed  by  Mr.  Bell,  whereby  he  declared  that  he 
would,  when  called  upon  by  the  trustees  of  the  British  Segovia 
Company,  named  in  the  tenth  resolution,  execute  articles  in  con- 
formity with  the  second  resolution;  the  other  signed  by  the  plaintiff' 
and  the  defendants,  who  thereby  agreed  to  become  provisional  pro- 
prietors in  the  joint-stock  of  the  Company,  according  to  the  number 
of  shares  affixed  to  their  respective  names. 

By  the  second  resolution,  the  Company  agreed  to  purchase  con- 
ditionally 500,000  acres  of  land,  comprised  in  the  above-mentioned 
grant,  and  to  pay  to  Mr.  Bell,  by  way  of  deposit,  6,000i.,  within 
four  months  after  the  return  to  England  of  an  expedition  to  be 
dispatched  for  the  purpose  of  exploring  the  country. 
[  422  ]  The  third  resolution  provided  that  articles  founded  on  the  terms 

of  the  second  resolution  should  be  prepared  and  signed  on  behalf 
of  the  trustees  on  behalf  of  the  Company,  and  by  Mr.  Bell. 
Then  followed  these  resolutions : 

Fourthly.  That  in  order  to  raise  a  sufficient  sum  of  money  to 
defray  the  expense  of  an  expedition  to  Blue  Fields,  or  Segovia,  to 
explore  the  territory,  its  rivers  and  lagoons,  and  to  obtain  ample 
and  accurate  reports  upon  the  climate,  soil,  productions,  and  other 
characteristics  of  the  territory,  so  as  toi  enable  a  judgment  to  be 
formed  of  its  eligibility  for  a  settlement,  there  be  allotted  240  shares, 
of  25Z.  each,  in  the  capital  stock  of  the  Company;  upon  which  shares 
two  calls  of  2L  lOs.  each  per  share  to  be  paid  thereon;  the  first 
instalment  to  be  paid  immediately  upon  the  shareholder  subscribing 
these  resolutions  or  signifying  his  written  assent  thereto,  and  the 
second  instalment  to  be  paid  within  four  months  thereafter. 

Fifthly.  That  the  expense  of  the  expedition  shall  not  exceed  the 
sum  of  l,200i.  (unless  under  the  circumstances  mentioned  in  the 
next  succeeding  article) ;  and  that  no  person  subscribing  these 
resolutions  shall  be  liable  for  any  sum  of  money  beyond  the 
instalments  paid  upon  his  shares. 

Sixthly.  That  if  it  should  be  found  by  the  trustees  that  the  sum 
of  1,200Z.  is  not  sufficient  to  defray  the  costs  of  the  proposed  expedi- 
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tion,  they  are  hereby  empowered  to  allot  sixty  additional  shares ;       gillan 
upon  which  the  two  calls  of  2Z.  10«.  per  share  are  to  be  paid  in  the    ^obkison 
manner  above  provided  ;  and  that  such  additional  shares  are  to  be 
sabject  in  all  respects  to  the  same  conditions  as  the  other  shares. 

Seventhly,  That  within  one  month  after  the  arrival  of  the  expedi- 
tion in  England,  or  after  receipt  of  reports  from  the  parties  engaged 
therein,  which  may  be  considered  satisfactory  by  the  trustees,  a 
meeting  of  the  shareholders  shall  be  held  in  London,  at  which  the 
reports  shall  be  submitted ;  and  if  a  resolution  be  adopted  by  two- 
thirds  in  number  of  *the  sharehblders  then  present,  approving  the  [  •423  ] 
provisional  agreement  entered  into  between  the  trustees  of  the  Com- 
pany and  George  Bell,  and  assenting  to  the  constitution  of  the 
Company  founded  thereupon,  each  shareholder  shall  be  entitled  to 
demand  a  certificate  or  acknowledgment  for  twenty  shares  in  the 
capital  stock  of  the  Company,  and  the  sum  of  50{.  already  paid  by 
him  shall  go  in  part  of  the  instalments  or  calls  payable  upon  such 
shares. 

Eighthly.  That  each  shareholder  subscribing  these  resolutions, 
or  assenting  thereto,  shall  also  be  entitled  to  a  free  grant  of  2,000 
acres  of  land  in  the  territory  of  Blue  Fields,  or  Segovia,  out  of  the 
100,000  acres  of  land  specifically  reserved  to  Mr.  Bell  in  the  agree- 
ment, to  be  held  under  such  conditions  as  the  meeting,  provided 
for  by  the  previous  resolution,  shall  determine. 

Ninthly.  That  any  shareholder  who  does  not  pay  the  second 
instalment  of  2Z.  lOs.  per  share  at  the  period  fixed  by  the  preceding 
resolation,  shall  forfeit  the  first  instalment  already  paid  by  him, 
together  with  all  claim  or  title  to  the  free  grant  of  land. 

Tenthly.  That  the  following  persons  be,  and  they  are  hereby 
appointed,  trustees  of  the  Company,  viz. 

(Here  followed  their  names  and  descriptions) : 
Who  are  hereby  authorised  to  direct  the  fitting  out  of  the  expedition, 
and  to  nominate  the  parties  who  are  to  conduct  the  same,  and  to 
have  the  control  and  management  of  the  fund  raised  by  the  calls 
or  instalments  upon  the  shares. 

In  pursuance  of  these  resolutions,  the  trustees,  for  the  purpose 
of  the  expedition,  chartered  a  ship,  which  left  London  in  March, 
1841,  and  touched  at  Cape  Gracios  a  Dios,  where  Mr.  Bell,  who 
was  one  of  those  who  sailed  on  the  expedition,  obtained  from  the 
King  of  the  Mosquito  nation  a  confirmation  of  the  grant  made  to 
Le  Lacheur. 

On  arriving  at   the  intended  settlement,  the  members  of  the 
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GiLLAK      expedition  were  seized  and  thrown  into  prison  at  Acoyapa,  *by  th& 

MoBRiBON.    Government  of  New  Grenada,  and  Mr.  Bell  died  in  prison  there. 

[  *424  ]  The  expedition  having  failed,  and  the  outlay  of  the  trustees 

having,  owing  to  the  unforeseen  events  attending  the  expedition » 

greatly  exceeded  the  proposed  limit,  the  plaintiff,  by  his  bill,  sought 

contribution  from  the  subscribers. 

Of  the  plaintiff's  co-trustees,  one  had  become  bankrupt,  another 
was  out  of  the  jurisdiction,  and  the  remaining  one  had  never  acted. 

Mr.  RusseU,  Mr.  Wigrain,  and  Mr.  Fabei\  for  the  plaintiff^ 
contended  that  the  expenses  contemplated  by  the  parties,  on 
signing  the  resolutions,  were  such  as  then  might  probably  be 
expected  to  be  incurred ;  but  that  the  loss  which  the  trustees  had 
sustained,  owing  to  the  unlawful  and  violent  procedure  of  the 
Government  of  New  Grenada,  was  never  intended  to  be  compre- 
hended within  the  limit  prescribed  by  the  resolutions.  This  loss, 
was  left,  therefore,  untouched  by  stipulation,  and  must,  like  any 
other  unprovided  for  by  express  contract,  fall  rateably  on  those  who 
engaged  in  the  adventure,  and  who  would  have  shared  the  profits, 
if  the  result  had  been  different. 

Mr.  Baron  and  Mr.  Lloyd,  who  appeared  for  a  shareholder  ; 
and 

Mr.  Lovat  and  Mr.  Camis,  for  other  shareholders,  were  not 
called  upon. 

Mr.  Blunt  appeared  for  the  assignees  of  the  bankrupt  trustee. 

The  Vice-Chancellor  : 

In  this  case  it  is  impossible,  with  propriety,  to  forget  that  the 
[  *435  ]  Eole  plaintiff  is  one  of  the  acting  trustees ;  and  I  collect  *that,. 
according  to  the  contract  between  the  persons  engaged  in  the 
undertaking,  the.  trustees,  or  such  of  them  as  might  act,  were  to 
have  the  entire  conduct  of  the  undertaking,  and  had  it,  in  fact, 
without  any  interference  on  the  part  of  the  other  shareholders. 
The  persons  from  whom  contribution  is  sought  are  shareholders, 
and  not  trustees.  I  am  of  opinion  that,  according  to  the  true 
construction  of  the  contract,  the  trustees,  choosing  to  undertake 
the  expedition,  and  to  have  the  conduct  of  it,  undertook,  as  between 
themselves  and  the  shareholders,  the  whole  risk  of  the  expedition,, 
exceeding  1,600/.,  the  amount  fixed  by  the  resolutions.    They  may 
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noi  have  thought  of  the  risk,  or  may  have  been  willing  to  incur  it.      Gillak 
I  do  not  know  how  that  may  be,  but  it  is  the  intention  to  be    mobbison 
collected  from  the  document  signed  by  the  parties,  and  I  have 
nothing  else  to  proceed  upon.     (His  Honour  read  the  fourth,  fifth, 
and  sixth  resolutions,  and  said) — My  construction  of  these  clauses, 
in  connection  with  the  rest,  is  what  I  have  said. 

It  is,  however,  argued,  that  the  loss  was  occasioned  by  misfortune, 
and  does  not,  therefore,  necessarily  come  within  the  meaning  of 
the  term  ''expenses.'*  I  am  sorry  to  be  unable  to  accede  to  that 
argument.  It  appears  to  me  that  the  trustees  must  be  considered 
to  have  undertaken,  as  between  themselves  and  the  shareholders, 
that  all  expenses  beyond  those  limited  by  the  resolutions  should  be 
borne  by  them.  I  do  not  think,  therefore,  that  this  suit  can  succeed 
to  any  extent  beyond  that  limit.  If,  however,  the  whole  of  the 
prescribed  sum  has  not  been  raised,  my  present  impression  is,  that 
to  that  extent  the  contribution  may  be  claimed. 


NOKES  V.   LORD   KILMOREY.  i847. 

(1  De  G.  &  Sm.  444—459.)  ^ulyb^lJ. 

In  a  suit  by  a  vendor  for  specific  performance  against  a  purchaser,  if  the   ^  S^p 

contract  stipulated  that  the  possession  should  be  given  at  a  specified  day,  it  /^    '* 

is  competent  for  the  purchaser  to  insist  that  both  time  and  a  vacant  posses-        '-        -* 
sion  are  of  the  essence  of  his  contract;  and  the  Court  will  receive,  as 
evidence  that  such  was  the  purchaser's  object,  statements  made  by  the 
agent  of  the  purchaser  at  the  time  of  signing  the  contract. 

Where  a  purchaser  has  consented  to  enlarge  the  time  for  completion,  and 
where  a  vacant  possession  was  of  the  essence  of  the  contract,  it  is  com- 
petent for  him  to  object  to  complete  at  the  expiration  of  such  enlarged  time 
if  the  possession  is  not  then  vacant,  and  if  he  has  done  no  act  towards 
completion  of  the  contract  after  he  had  notice  that  vacant  possession  could 
not  be  given  at  the  day. 

But  where  a  purchaser  had  by  his  acts  waived  the  time  of  completion  in 
the  first  instance,  and  had  gone  on  for  some  time  inducing  the  vendor  to 
incur  expenses  to  perfect  his  title,  and  suddenly,  upon  the  discovery  that 
vacant  possession  could  not  be  given  according  to  stipulation,  declined  to 
complete,  the  Court,  although  it  dismissed  a  bill  filed  against  such  a 
purchaser  for  a  specific  performance,  dismissed  it  without  costs. 

This  was  a  suit  to  enforce  specific  performance  of  a  contract  by 
the  defendant  for  the  purchase  of  lands  at  Twickenham,  part  of 
Pope*8  Villa  estate. 

The  contract  for  purchase  was  as  follows  : 

''Articles  of  agreement  made  and  entered  into  this  23rd  day  of 
December,  1844,  between  James  Wright  Nokes,  of  Park  Place, 
Knightsbridge,  in  the  county  of  Middlesex,  Esquire,  of  the  one 
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NoKEs  part,  and  Charles  Appleyard,  of  Lincoln's  Inn,  in  the  county  of 
EiLMORET.  Middlesex,  gentleman,  agent  for  the  Bight  Honourable  Francis 
Jack  Needham,  Earl  of  Eilmorey,  of  Shavington,  in  the  county  of 
Salop,  of  the  other  part :  Witnesseth,  that  the  said  James  Wright 
Nokes  hath  contracted  and  agreed  to  sell  to  the  said  Francis  Jack 
Needham,  Earl  of  Kilmorey,  and  the  said  Francis  Jack  Needham, 

[  *446  ]  Earl  of  Eilmorey,  hath  contracted  to  purchase  *from  the  said 
James  Wright  Nokes  the  fee  simple  and  inheritance  of  and  in  the 
freehold,  and  in  the  copyhold  hereditaments  holden  of  the  manor 
of  Isleworth  Lyon,  hereinafter  mentioned,  and  respectively  situate 
at  or  near  Twickenham,  in  the  county  of  Middlesex ;  that  is  to  say, 
the  two  messuages  and  dwelling-houses  in  the  possession  of  Thomas 
Washington  and  David  Grole,  as  tenants  to  the  said  James  Wright 
Nokes,  with  all  the  ground  in  front  of  and  belonging  to  the  said 
two  messuages  or  dwelling-houses  respectively ;  and  all  that  field 
in  the  possession  of  the  said  Thomas  Washington,  as  tenant  to  the 
said  James  Wright  Nokes,  situate  and  lying  behind  the  said  two 
messuages  and  dwelling-houses  above  mentioned,  and  bounded  on 
each  side  thereof  by  land  the  property  of  Earl  Waldegrave,  and 
containing  six  acres,  or  thereabouts ;  and  also  all  that  field  called 
the  Upper  South  Field,  in  the  possession  of  Benjamin  Gastledine, 
as  tenant  to  the  said  James  Wright  Nokes,  adjoining  to  land  the 
property  of  the  said  Earl  Waldegrave,  and  fronting  to  the  higher 
road  from  Twickenham  to  Hampton  Court,  and  containing  about 
seventeen  acres ;  and  all  that  field  called  the  Lower  South  Field,  in 
the  possession  of  the  said  Benjamin  Castledine,  as  tenant  to  the 
said  James  Wright  Nokes,  adjoining  to  the  said  field  called  the 
Upper  South  Field,  situate  on  the  lower  road  from  Twickenham  to 
Teddington,  and  containing  about  Lve  acres ;  and,  also,  all  that 
field  called  Summit  Meadow,  in  the  possession  of  the  said  Benjamin 
Castledine,  as  tenant  to  the  said  James  Wright  Nokes,  and  situate 
between  the  river  Thames  and  the  said  lower  road  from  Twickenham 
to  Teddington,  and  containing  about  eight  acres,  together  with  all 
the  timber,  and  other  trees,  wood,  and  underwood  standing  and 
growing  on  all  the  said  before-mentioned  premises  respectively,  at 
or  for  the  price  or  sum  of  7,000Z. ;  and  that  the  said  James  Wright 
Nokes  shall  and  will,  within  the  space  of  one  month  from  the  date 
hereof,  at  his  own  expense,  cause  and  procure  to  be  made  and 

[  *ii6  ]  delivered  to  *tlie  said  Francis  Jack  Needham,  Earl  of  Kilmorey, 
his  agent  or  attorney,  a  full,  complete,  and  perfect  abstract,  in  the 
usual  manner,  of  the  title  of  him,  the  said  James  Wright  Nokes, 
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thereto;  and,  also,  that  the  said  James  Wright  Nokes,  or  his  Nokbs 
heirs,  and  all  other  necessary  parties,  shall  and  will,  on  or  kilhobey. 
before  the  24th  day  of  Jane  next,  execute  a  full  and  proper  con- 
veyance for  conveying  and  assuring  the  fee-simple  and  inheritance 
of  the  hereditaments  hereinbefore  described  or  referred  to,  to  be 
prepared  in  the  usual  and  proper  form,  and  tendered  to  them 
for  that  purpose,  by  the  said  Francis  Jack  Needham,  Earl  of 
Kilmorey;  and,  alsoy^'that  he,  the  said  James  Wright  Nokes,  and 
all  other  persons  having  any  estate  therein,  shall,  at  the  next 
general  court  to  be  holden  for  the  manor  of  Isleworth  Lyon  after 
the  said  Francis  Jack  Needham,  Earl  of  Kilmorey,  shall  have 
accepted  the  title  of  the  said  James  Wright  Mokes  to  the  inherit- 
ance in  possession  in  fee-simple,  according  to  the  custom  of  the 
said  manor,  of  the  said  copyhold  premises,  duly  surrender  the 
same,  according  to  the  custom  of  the  said  manor,  to  the  use  of  the 
said  Francis  Jack  Needham,  Earl  of  Kilmorey,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct :  And  it  is  hereby  agreed, 
that,  on  such  surrender  being  made,  and  on  such  respective 
executions  of  such  respective  deeds  as  aforesaid,  the  said  Francis 
fack  Needham,  Earl  of  Kilmorey,  shall  pay  to  the  said  James 
Wright  Nokes  the  said  sum  of  7,0002. ;  and  that  the  said  James 
Wright  Nokes  shall  deliver  the  possession  of  all  the  premises  to 
the  said  Francis  Jack  Needham,  Earl  of  Kilmorey,  on  or  before 
the  said  24th  day  of  June  next ;  and  that  the  said  James  Wright 
Nokes  shall  not  in  the  meantime  cut  down  any  trees,  or  commit 
any  other  waste  upon  the  said  premises,  or  grant  any  lease  or 
leasee  thereof,  without  the  privity  and  consent  of  the  said  Francis 
Jack  Needham,  Earl  of  Kilmorey." 

The  contract  also  contained  various  usual  stipulations  *as  to       [  *447  ] 
evidence  of  title  and  identity  of  parcels,  and  a  statement  that  the 
freehold  and  copyhold  parts  were  then  intermixed,  and  the  precise 
boundaries  of  each  could  not  be  then  ascertained. 

Mr.  Nokes,  who  was  the  sole  plaintifiF,  acted  himself,  without  any 
solicitor  on  his  behalf,  in  respect  of  the  above  contract ;  but  his 
competency  so  to  act  was  not  questioned  in  the  cause. 

The  solicitor  and  agent  of  Lord  Kilmorey,  who  was  the  sole 
defendant,  on  entering  into  the  contract,  informed  the  plaintiff 
that  the  defendant  was  desirous  of  having  the  purchase  completed 
as  soon  as  possible  ;  and  that  it  was  necessary,  for  the  purposes  of 
the  defendant's  purchase,  that  he  should  have  the  unoccupied 
possession  of  the  premises  given  up  to  him  on  the  completion  of 
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NoKBs  the  purchase ;  to  which  the  plaintiff  replied,  that  there  were  three 
KiLMOBET.  tenants  under  terms  to  the  plaintiff  to  quit  at  the  end  of  six 
months*  notice,  and  that  he  could  not  complete  the  purchase  and 
dehver  the  possession  over  until  the  24th  of  June,  1845,  and  he 
\^ould  give  all  the  tenants  notice  to  quit  on  that  day.  It  was  not 
questioned  that  Lord  Kilmorey's  object  in  purchasing  was  to  live  on 
the  land,  and  that  the  plaintiff  was  aware  of  that  being  his  object. 

The  abstract  of  the  title  was  not  delivered  to  the  defendant's 
solicitor  unti  the  6th  of  April,  1845,  and  it  then  appeared  that  the 
premises  were  on  mortgage  to  Mr.  Hooke  ;  and  some  of  the  title- 
deeds  were  produced  for  examination  on  the  21st  of  May,  1845,  but 
others  remained  to  be  produced ;  and  on  the  18th  of  June,  1845, 
Mr.  Hooke's  solicitor  wrote  from  Worcester  to  the  defendant's 
solicitor  in  London,  that  the  remaining  deeds  might  be  inspected 
at  any  time. 

The  24th  of  June,  1845,  having  arrived,  the  defendant  did  not 
insist  on  completing  on  that  day,  or  decline  completion,  in  con- 
sequence of  the  title  not  having  been  then  perfected. 
£  448  ]  On  the  4th  of  July,  1845,  a  clerk  of  the  defendant's   solicitor 

went  to  Worcester,  and  examined  the  remaining  title-deeds. 

The  abstract  of  title  was  then,  for  the  first  time,  laid  before 
counsel  for  the  defendant.  Immediately  afterwards,  the  abstracts 
of  further  deeds  (being  various  incumbrances)  were  required,  but 
were  not  delivered,  until  the  9th  of  October,  1845,  by  the  mort- 
gagee's solicitor  to  the  solicitor  for  the  defendant. 

In  August,  1845,  the  defendant's  solicitor  complained  to  the 
plaintiff  that  the  defendant  had  been  delayed  in  his  building  by 
the  plaintiff's  default,  but  intimated  that  the  defendant  would 
leave  England  for  the  winter,  and  would  consent  to  wait  for  the 
completion  of  his  purchase  until  his  return  to  England  in  the 
spring  of  1846,  but  not  later. 

In  November,  1845,  the  plaintiff,  for  the  first  time,  employed  a 
solicitor  on  his  behalf  in  the  transaction. 

In  January,  1846,  the  defendant's  solicitor  was  induced  to  and 
did  prepare  the  draft  of  the  conveyance,  which  was  approved  of  by 
the  plaintiff's  solicitor  on  the  8rd  of  March,  1846,  and,  it  having 
also  been  approved  of  by  the  mortgagee's  solicitor,  it  was  ingrossed 
and  sent,  on  the  21st  of  March,  to  the  plaintiff's  solicitor  but  it 
was  not  forwarded  to  the  mortgagee's  solicitor  until  the  31st  of 
March,  1846. 

A  draft  surrender  of  such  of  the  property  purchased  as  was 
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copyhold,  having  been  prepared  by  the  defendant's  solicitor,  was       Nokbs 
sent,  on  the  17th  of  March,  to  the  plaintiff's  solicitor ;  but  nothing    kilmorbt. 
further  was  done  as  to  this  draft. 

Early  in  March  it  had  been  agreed  that  the  purchase  should  be 
completed  on  or  about  the  25th  of  March. 

On  the  defendant's  solicitor  applying,  on  the  25th  of  March, 
for  an  appointment  to  complete  the  purchase,  a  new  delay  was 
suggested,  as  being  necessary,  in  order  that  a  purchase  of  other 
parts  of  the  plaintiff's  property  might  be  completed  at  the  same 
time. 

On  the  81st  of  March,  the  defendant's  solicitor  ascertained  ^that       [  *U9  ] 
two  of  the  tenants  had  not  received  effectual  notices  to  quit,  and 
that  they  would  not  quit. 

In  consequence  of  these  circumstances,  the  defendant's  solicitor, 
on  the  Ist  of  April,  1846,  peremptorily  declined  to  complete  the 
contract. 

The  details  of  these  transactions  being  fully  entered  into  in  his 
Honour's  judgment,  it  is  not  necessary  to  state  the  circumstances 
more  fully. 

Mr.  Wigram  and  Mi\  Parsons,  for  the  plaintiff,  cited  HaUey  v. 
Orant  (1). 

3/r.  Russell  and  Mr.  Calvert,  for  the  defendant. 

Cau\  adr,  rnlt. 

Tab  Vicb-Chancbllor  :  Jniyii, 

This  is  a  case,  rendered  by  its  particular  circumstances  one,  as  it 
appears  to  me,  of  difficulty ;  and  I  would  have  longer  deferred  my 
judgment,  if  I  had  not  become  convinced  that  I  could  not  usefully, 
for  either  of  the  parties,  give  it  more  attention  or  consideration 
than  I  have  done. 

Whatever  may  be  thought  of  the  nature  of  the  controversy  on 
either  side,  it  cannot,  I  think,  be  denied  that  the  defendant's 
answer  sufficiently  apprised  the  plaintiff  both  of  the  grounds  of  the 
defence  and  of  the  evidence  by  which  it  might  be  expected  to  be 
supported  ;  an  observation,  if  ever  immaterial,  not  so,  I  think,  here. 

The  contract  between  the  parties  (dated  the  23rd  of  December, 
1844),  contains  a  stipulation  for  delivery  of  ''the  possession"  of  the 
property  in  question  to  the  purchaser  on  or  before  the  24th  of  June, 
(1)  9E,E.  143(13Ve8.  76). 
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KoKBB       1845,  when  the  purchase  was  to  be  completed ;  and  I  must/ 1  con- 
KiLMOREY.    ceive,  consider  as  true  the  statement  contained  in  the  deposition  of 

[  *i50  ]  Mr.  Appleyard  *to  the  third  interrogatory,  in  which  that  witness 
expresses  himself  thus :  "  On  the  23rd  of  December,  1844, 1  was 
solicitor  or  agent  for  the  defendant,  and  I  am  such  his  solicitor  at 
the  present  time.  On  the  28rd  day  of  December,  1844, 1  entered 
into  a  contract  with  the  plaintiff  for  the  sale  of  certain  premises  at 
Twickenham,  in  the  county  of  Middlesex,  to  the  defendant,  and  I 
entered  into  such  contract  and  signed  as  agent  for  and  on  behalf  of 
the  defendant.  The  plaintiff  did  not  employ  any  solicitor,  with 
reference  to  such  contract,  at  the  time  of  the  making  thereof ;  but 
he  acted  therein  on  his  own  behalf.  On  the  occasion  of  my  entering 
into  the  contract  hereinbefore  mentioned,  I  informed  the  plaintiff 
that  defendant  was  desirous  of  having  the  purchase  completed  as 
soon  as  possible,  and  that  it  was  necessary,  for  the  purposes  of  the 
defendant's  purchase,  that  he  should  have  the  unoccupied  possession 
of  the  premises  given  up  to  him  on  the  completion  of  the  purchase 
of  the  same.  The  plaintiff  then  informed  me  that  the  then  tenants 
of  the  said  premises,  of  whom  there  were  three,  were  under  terms 
to  him,  the  plaintiff,  to  quit  at  six  months'  notice,  and  he  could  not 
complete  the  said  purchase  and  deliver  the  possession  to  the  defen- 
dant before  the  24th  day  of  June  then  next ;  and  that  he  would  give 
all  the  tenants  notice  to  quit  on  that  day.  In  consequence  of  this 
communication,  the  date  of  the  24th  of  June,  1845,  was  accordingly 
inserted  in  the  contract  for  sale.  In  my  said  communication  with 
the  said  plaintiff,  I  informed  him  that  the  object  of  the  defendant 
in  purchasing  the  property  was  to  build  thereon." 

At  this  time  the  property  was,  to  the  defendant's  knowledge, 
occupied  severally  by  three  tenants,  Mr.  Ashe,  Mr.  Washington, 
and  Mr.  Gastledine.  The  three,  or  at  least  the  two  former,  (as  to 
whose  tenancies  alone  the  difficulty  between  the  parties  has  arisen), 
held  (it  must,  I  think,  be  considered)  as  tenants  from  year  to  year; 
but,  in  strictness,  probably  rather  as  tenants  to  Mr.  Hooke,  who 

[  *45i  ]  appears  to  "^have  been  in  receipt  of  their  rents  as  a  mortgagee  in 
possession,  than  to  the  plaintiff. 

It  does  not,  I  think,  appear  that  when  the  contract  was  made, 
either  the  defendant  or  Mr.  Appleyard  was  aware  of  Mr.  Hooke's 
position  or  title. 

It  is  to  be  collected,  that,  on  the  24th  of  December,  1844,  the 
plaintiff  served  notices  to  quit  on  Mr.  Ashe  and  Mr.  Washington, 
which  would,  I  suppose,  have  been  sufficient  if  Mr.  Hooke's  title 
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and  position  had  not  been  sach  as  they  were ;  but  which  appear  to       Nokss 
have  been,  by  Mr.  Hooke  and  the  plaintiff,  after  the  year  1844,  and    kilmobit. 
by  Mr.  Ashe  at  least,  if  not  by  him  and  Mr.  Washington,  in  or  after 
that  year,  considered,  and,  according  to  my  impression,  correctly 
considered,  as  insufficient. 

If,  however,  the  notices  were  not  insufficient,  it  is,  1  think,  a  just 
inference  from  the  facts  appearing  that  they  were  waived.  It  so 
happened  that  Mr.  Ashe  and  Mr.  Washington  did  remain  occupying 
tenants  up  to  the  time  when  the  suit  was  commenced,  and  after- 
wards. And  it  must,  I  conceive,  upon  the  whole  of  the  evidence, 
be  taken,  that,  at  the  time  of  filing  the  bill,  (which  was  on  the  18th 
of  April,  1846),  they  were  occupying  tenants  from  year  to  year; 
that  neither  of  them  was  at  that  time  under  any  notice,  or  at  least 
under  any  valid  or  sufficient  notice,  to  quit ;  and  that  there  is  no 
reason  for  believing  that  either  of  them  quitted,  or  was  willing  or 
compellable  to  quit,  until  some  time  not  earlier  than  December, 
1816,  certainly. 

To  return  to  the  year  1845.  When  Midsummer  arrived  matters 
were  not  in  a  state  rendering  the  completion  of  the  purchase  at  that 
time  possible.  This  was  not  attributable  to  the  defendant ;  but  he 
did  not  reject  or  claim  to  reject  it  on  that  ground.  Some  progress 
— ^if  progress  is  a  right  word — was  made  towards  completion,  at 
least  after  the  verbal  communication  of  August,  mentioned  by 
Mr.  Appleyard  in  his  evidence,  upon  the  fourth  interrogatory, 
where  he  deposes  thus :  "  I  did,  in  January,  1845,  communicate  to 
*  plaintiff  with  respect  to  his  delivery  to  me  of  his  abstract  of  title  [  *462  ] 
of  premises  in  the  pleadings  in  this  cause  mentioned,  in  which 
eommonication  I  informed  the  plaintiff  that  I  believed  the  defendant 
was  by  former  purchases  already  in  possession  of  part  of  the  title 
of  the  aforesaid  premises,  and  that  I  should  therefore  only  require 
the  plaintiff  to  furnish  so  much  of  the  title  to  the  said  premises  as 
the  defendant  was  not  then  already  in  possession  of.  I  made  this  com- 
munication in  order  to  save  expense  to  the  plaintiff.  I  had,  pre- 
viously to  this  communication,  frequently  applied  to  the  plaintiff  for 
his  abstract  of  title  to  the  said  premises.  On  or  about  the  28rd  of  Feb- 
ruary, 1845, 1  did,  at  the  request  of  the  plaintiff,  apply  by  letter  to  Mr. 
Laslett,  of  Worcester,  the  solicitor  of  Mr.  Hooke,  the  mortgagee  of  the 
premises  in  question,  for  a  list  of  the  title-deeds  in  his  (Mr.  Laslett's) 
hands,  that  I  might  inform  him  of  the  particular  deeds  of  which  I 
should  require  him  to  give  me  an  abstract  on  the  plaintiff's  account; 
and,  on  the  28th  of  February,  1845,  Mr.  Laslett  sent  me  the  list  of 
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N0KB8  deeds  so  reqaired ;  and,  upon  my  perasing  the  list,  I  foand  that  the 
KiLMOBKT.  deeds  therein  set  oat  (with  the  exception  of  one  or  two  of  them) 
were  not  in  the  abstract  then  already  in  the  defendant's  possession  ; 
and  I  therefore  requested  the  plainti£f,  by  letter,  to  direct  Mr.  Laslett 
to  send  me  the  full  abstract  of  title  to  the  said  premises ;  and,  on 
the  26th  of  March,  1845, 1  received  from  Mr.  Laslett  an  abstract  of 
title  to  the  premises,  but  which  abstract  was  not  in  a  complete  state. 
Immediately,  upon  the  receipt  of  such  abstract  of  title,  I  perused 
the  same,  and,  about  the  5th  of  April,  1845,  I  applied,  by  letter, 
to  Mr.  Laslett  to  send  up  the  title-deeds  to  his  agent  in  London 
for  my  examination  with  the  abstract.  About  the  28th  of  April, 
1845,  I  received  a  letter  from  Mr.  Laslett,  informing  me  that 
he  would  arrange  for  the  deeds  to  be  in  London  the  latter 
end  of  the  then  week,  or  the  beginning  of  the  week  then  next 
following.      Mr.   Laslett  did    not    bring    up    or    send  the  said 

[  *463  ]  *title-deeds  to  London  until  about  the  21st  of  May,  1845 ;  and, 
about  the  last-mentioned  day,  the  examination  of  the  title-deeds 
with  the  abstract  of  title  was  commenced,  in  the  presence  of 
William  Laslett ;  and  such  examination  was  completed  about  the 
24th  of  May,  1845.  In  the  course  of  such  examination  it  was 
discovered  that  Mr.  Laslett  had  omitted  to  bring  up  some  of  the 
title-deeds,  but  which  Mr.  Laslett  stated  to  be  in  the  possession 
of  the  mortgagee,  and  for  the  production  of  which  Mr.  Laslett 
undertook  to  arrange  on  his  return  to  Worcester.  About  the 
18th  of  June,  1845,  Mr.  Laslett  wrote  and  informed  me  that  the 
remaining  deeds  might  be  inspected;  and  about  the  4th  of  July, 
1845,  I  sent  one  of  my  clerks  to  Worcester,  who  there  examined 
the  remainder  of  the  deeds.  The  abstracts  of  title,  which  were 
long,  and,  in  my  opinion,  difl&cult,  were  then  directly  laid  before 
a  conveyancer  for  his  opinion,  who  proceeded  to  peruse  such 
abstract,  and  about  the  22nd  of  August,  1845,  in  consequence 
of  an  intimation  from  the  said  counsel,  I  wrote  to  the  plain ti£f, 
informing  him  that  counsel  desired  to  have  abstracts  of  all  the 
deeds,  with  reference  to  the  incumbrances  upon  the  premises,  and 
desiring  him  to  let  me  have  the  abstracts  as  soon  as  he  could, 
because  I  was  very  anxious  to  get  the  purchase  completed  as  soon 
as  possible.  Notwithstanding  this  letter,  as  also  my  repeatedly 
pressing  the  plainti£f  for  the  abstracts,*  the  abstracts  of  title  were 
not  delivered  till  about  the  9th  of  October,  1845.  Under  these 
circumstances  an  arrangement,  in  the  month  of  August,  1845,  took 
place,  with  reference  to  the  postponement  of  the  completion  of  the 
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contract,  and  in  the  same  month  I  reminded  the  plaintiff  that  it       Nokk 
had  been  impossible  to  complete  the  parchase  within  the   time    kilmobet. 
stipulated  by  the  contract,  in  consequence  of  the  delays  in  the 
delivery  of  the  abstracts  of  title  and  the  production  of  the  title- 
deeds  ;  and  that  the  defendant  had  been  thereby  delayed  in  his 
intentions  of  building  on  the  premises ;  and  I  informed  the  plain- 
tiff he  was  going  abroad  *for  the  winter,  and  would  consent  to  wait      [  '^^^  3 
for  the  completion  of  his  purchase  until  his  return  to  England  in 
the  spring  of  1846,  but  not  later.     To  this  arrangement  the  plaintiff 
consented." 

The  plaintiff,  at  that  time,  had  not  a  solicitor  in  the  matter. 
Whatever  may  have  been  the  case  as  to  him,  I  may  here  say,  that 
I  do  not  see  any  ground  for  imputing  delay  or  inactivity  to  the 
defendant  or  his  solicitor  at  any  stage  of  the  business,  either  in  or 
after  the  year  1845. 

That  year  rolled  on,  and  ended ;  another  spring  came,  and  still 
the  purchase  was,  without  any  fault  on  the  defendant's  part,  not 
completed,  and  still  the  contract  was  alive.  Matters,  however,  had, 
by  little  and  little,  so  far  advanced  in  the  course  of  the  fourteen  or 
fifteen  months  which  had  passed  since  1844,  that  there  were  indica- 
tions upon  which  the  plaintiff,  if  he  did  not  rely,  might,  perhaps, 
williout  much  rashness,  have  almost  relied  as  promising  him  pdace 
and  speedy  payment :  *'  Nescius  aura  fallacis.'*  Towards  the  close 
of  March,  1846,  there  arose  a  cloud  out  of  Lincoln's  Inn,  like  a 
man's  hand.  A  letter,  dated  the  30th  of  that  month,  from  the 
defendant's  solicitor  to  the  plaintiff's  solicitor,  was  thus :  ''  I  think 
tiiat  it  would  be  better  that  you  should  at  once  demand  possession 
of  the  premises  from  Messrs.  Grole  and  Washington,  and  arrange 
a  day  this  week  with  Mr.  Laslett  for  the  completion  of  the  purchase." 

And  now  it  seems  material  to  go  back  for  a  while  to  an  earlier 
period  of  the  month,  and  to  read,  from  Mr.  Appleyard's  evidence 
upon  the  fifth  and  sixth  interrogatories,  what  he  there  states  to 
have  taken  plSrce  in  March  and  April.  He  expresses  himself  to 
the  following  effect :  "  A  meeting  took  place  about  the  7th  day  of 
March,  1846,  between  myself  and  Mr.  Dolman,  the  plaintiff's 
solicitor,  on  which  occasion  it  was  agreed  that  the  purchase  should 
be  completed  on  or  about  the  25th  of  March,  1846.  Several  letters 
passed  between  myself  and  Mr.  Dolman,  with  reference  *to  the  [  *455  ] 
completion  of  the  contract;  among  them  was  a  letter  from  me, 
dated  the  24th  of  March,  1846,  to  Mr.  Dolman,  in  which  it  was 
stated  that  the  unoccupied  possession  of  the  premises  would  be 
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NoKBs       required.    I  wrote  that  letter,  in  conseqaence  of  my  having  heard 

KiLMOBBY.    iTom  the  defendant,  who  was  then  returned  to  England  and  residing 

at  Twickenham,  that  there  might  be  some  difficulty  with  one  of  the 

tenants  of  the  premises  as  to  his  giving  up  possession  of  the  land, 

then  in  his  occupation,  at  the  time  of  completion  of  the  purchase. 

"I  had  a  communication  with  the  plaintiff 's  solicitor  on  the 
25th  day  of  March,  1846,  and  requested  an  appointment  to  be 
made  for  the  completion  of  the  purchase,  when  the  plaintiff's 
solicitor  informed  me  that  he  could  not  give  me  an  appointment 
for  that  purpose,  in  consequence  (as  he  stated)  of  some  circum- 
stances creating  a  delay  with  a  purchaser  of  another  part  of  the 
plaintiff's  property,  whose  purchase  it  had  been  agreed  should  be 
completed  at  the  same  time  as  that  of  the  defendant,  in  order  that 
tlie  entire  mortgage-money  of  the  said  Mr.  Hooke  might  all  be  paid 
off  at  one  time. 

''  On  the  29th  of  March,  1846,  I  had  a  communication  with  the 
plaintiff's  solicitor,  and  I  then  informed  him  that  it  was  necessary 
to  the  defendant  that  the  said  purchase  should  be  completed 
immediately. 

"  I  wrote  and  sent  a  letter,  dated  the  1st  of  April,  1846,  marked  2, 
in  which  the  completion  of  the  contract  was  absolutely  abandoned, 
to  Mr.  Dolman.  Under  the  circumstances  following,  on  the  80th  of 
March,  1846, 1  wrote  to  Mr.  Laslett,  stating  that  the  defendant's 
purchase-money  was  ready,  and  that  I  should  be  glad  of  an  appoint- 
ment to  complete,  and  requesting  Mr.  Laslett  to  get  the  possession 
of  the  premises  for  the  defendant  immediately.  I  then  went  down 
to  Twickenham  to  see  the  defendant,  who  was  impatient  to  complete 
the  purchase,  and  stated  to  him  the  difficulty  which  I  experienced 
[  *466  ]  in  obtaining  an  appointment  *to  complete  the  said  purchase.  I 
then  ascertained  that  two  of  the  tenants  of  the  premises  had  not 
received  due  notice  to  quit,  and  would  not  go  out,  and  that  the 
purchase  could  not,  therefore,  be  completed  for  some  time  to  come ; 
whereupon  the  defendant  instructed  me  to  write  the  letter  of  the 
Ist  of  April,  1846.  A  communication  did  take  place  between  myself 
and  the  plaintiff  and  his  solicitor  on  the  3rd  of  April,  1846  ;  in  con- 
sequence of  my  said  letter  of  the  1st  of  April,  1846,  the  said  plain- 
tiff's said  solicitor  then  requested  me  to  write  to  the  defendant  to 
induce  him  to  alter  his  determination  of  abandoning  the  contract 
for  purchase.  I  then  reminded  the  plaintiff's  solicitor  that  the 
agreement  between  the  plaintiff  and  defendant  was,  that  the  tenants 
of  the  premises  should  be  got  out,  and  that  the  defendant  should 
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have  the  entire  posBession  upon  the  completion  of  the  purchase.  Nokbs 
The  plaintiff's  solicitor  admitted  this,  and  then  requested  me  to  kiliiobst. 
inform  the  defendant  that  the  tenants  could  be  got  out  directly  if 
the  defendant  would  withdraw  the  notice  and  complete  the  contract. 
A  communication  took  place  between  myself  and  the  plaintiff  on  the 
6th  of  April,  1846,  when  the  plaintiff  called  upon  me,  at  my  office, 
to  inquire  if  there  were  any  means  of  inducing  the  defendant  to 
consent  to  complete  his  contract,  when  I  reminded  the  plaintiff  of 
his  agreement  with  the  defendant  to  give  the  defendant  the  unoccu- 
pied possession  of  the  premises  on  the  completion  of  the  purchase, 
and  that  I  had  discovered  that  the  plaintiff  had  not  given  due  and 
proper  notice  to  the  tenants,  two  of  whom  would  not  give  up  pos- 
session of  the  premises.  I  then  asked  the  plaintiff  whether  he 
could  by  any  possibility  get  such  tenants  out.  He  stated  that  he 
conld  not :  that  he  had  been  to  them,  and  that  they  would  not 
consent  to  go  out ;  and  that  he  could  not  therefore  perform  that 
part  of  his  agreement  with  the  defendant ;  and  that  the  plaintiff 
could  not  tell  within  what  time  he  could  give  possession  to  the 
defendant,  because  he  did  not  know  when  the  periods  of  tenancy 
commenced.  At  a  subsequent  *part  of  this  interview,  the  solicitor  [  ♦467  ] 
of  the  plaintiff  came  into  the  room,  and  I  then  informed  him  that 
the  defendant  was  determined  not  to  complete  the  contract,  because 
the  unoccupied  possession  of  the  premises  could  not  be  given  to 
him.  The  plaintiff's  solicitor  then,  to  the  best  of  my  recollection, 
replied,  that,  although  that  might  be  the  agreement,  the  words  of 
the  contract  were  not,  in  his  opinion,  sufficient  to  warrant  that  sort 
of  possession  being  given ;  and  that  he  should  file  a  bill  against  the 
defendant  to  try  the  question.  The  plaintiff  has  not,  as  1  believe, 
at  any  time  since  the  month  of  December,  1844,  had  the  power  of 
completing  the  contract  mentioned  in  the  said  pleadings,  by  reason 
of  his  not  being  able  to  give  up  the  unoccupied  possession  of  the 
premises  to  the  defendant ;  whereas  the  defendant  has,  ever  since 
the  month  of  December,  1844,  and  up  to  the  1st  of  April,  1846, 
been  willing  and  anxious  to  fulfil  the  contract ;  and,  as  I  believe,  to 
occupy  the  said  premises  and  build  a  residence  upon  the  same,  or 
part  thereof;  and  the  defendant  only  declined  to  complete  the 
contract  for  the  above  reasons." 

On  the  18th  of  April,  as  I  have  said,  the  bill  was  filed  ;  and  the 
question  is,  whether  the  defendant  was,  in  the  view  of  a  court  of 
^tiity,  entitled  to  break  off  the  matter,  as  he  did,  after  all  that  had 
^en  place 
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NoKSB  Now,  assaming  the  defendant  to  have  wished  to  build,  and  that 

KiLMOBET.  without  delay,  on  some  part  of  the  property,  the  evidence  has 
failed  to  satisfy  me  that  he  proposed  or  meant  to  do  so  on  that 
smaller  portion  of  it,  (separated  from  the  land  in  Castledine*s 
occupation,  and  not  abutting  upon  it,  at  least  so  I  collected),  which 
was  held  partly  by  Mr.  Ashe,  and  as  to  the  rest  by  Mr.  Washington ; 
and  I  am  not  persuaded  that  it  was  a  matter  of  importance  to  the 
defendant  that  either  Mr.  Ashe  or  Mr.  Washington  should  quit  his 
holding  in  1845  or  1846.  Still  it  cannot,  I  think,  be  denied  that 
the  defendant  had  a  right  to  stipulate,  and  to  stipulate  effectually, 
[  •^se  ]  if  expressly  and  distinctly,  that,  whether  for  a  good  ♦or  a  weak 
reason,  time  and  a  vacant  possession  should  be  of  the  essence  of 
the  contract.  And  upon  the  pleadings  and  evidence,  I  conceive, 
that  Lord  Eilmorey,  being  here  a  defendant  in  a  suit  for  specific 
performance,  has  relevantly  alleged,  and  has  sufficiently  for  the 
purposes  of  the  cause  proved,  that  in  effect  he  did  so  stipulate — I  do 
not  say  in  the  written  contract ;  nor  do  I  say  how  the  case  would 
have  stood  had  Lord  Eilmorey  been  a  plaintiff  instead  of  a  defen- 
dant; Lord  Eilmorey  having,  in  1845,  consented  to  enlarge  the 
time  to  the  spring  of  1846,  it  is  very  possible  that  the  mere  delay 
which  took  place  as  to  the  title  and  conveyance — the  mere  state  in 
which  the  title  and  the  progress  towards  the  conveyance  were — 
would  not  have  justified  or  supported  him  in  breaking  off  as  he  did. 
But  it  was  found,  that,  as  far  as  Mr.  Ashe's  tenancy  and  that  of 
Mr.  Washington  were  concerned,  there  could  not  be  vacant  posses- 
sion  before  Christmas,  1846.  I  think  that,  taking  this  objection  in 
time,  he  had  a  right  to  take  it  as  a  fatal  objection  to  the  completion 
of  the  purchase.  Did  he  take  it  in  time?  My  impression  is  that 
he  did.  He  might,  by  himself  or  his  solicitor,  with  actual  or  con- 
structive notice  (I  mean,  of  course,  notice  as  between  the  plaintiff 
and  defendant,  not  notice  merely  as  between  the  defendant  and  the 
tenants)  of  the  true  state  of  the  circumstances  in  which  the  holding 
of  Mr.  Ashe  and  that  of  Mr.  Washington  stood,  have  so  acted  as  to 
preclude  himself,  on  the  ground  of  waiver  or  otherwise,  from  the 
defence  made  in  this  suit.  But,  upon  the  whole  of  the  evidence 
together,  (and  I  have  read  every  part  of  it),  I  do  not  find  any  suffi- 
cient reason  for  believing  or  supposing  such  a  state  of  things.  I 
think  it  not  proved,  and  that  there  are  not  grounds  for  judicial 
inference,  that  actual  or  constructive  notice  (I  mean,  of  course,  as 
between  the  plaintiff  and  defendant)  of  the  fact  that  Mr.  Ashe  and 
Mr.  Washington  were  neither  willing  nor  compellable  to  quit  at  or 
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before  Lady  Day,  1846,  reached  the  defendant  or  his  solicitor  at  a       Kokss 
time  such  as  to  render  any  of  the  acts  of  either  of  *them  a  waiver  of    kilmorit. 
the  right,  or  inconsistent  with  a  fair  exercise  of  the  right,  to  insist       [  *^^9  ] 
on  the  circumstances  of  the  holding  of  either  tenant  as  creating  a 
bar  to  the  performance  of  the  contract ;  and  my  impression  con- 
sequently is,  that  I  ought  not  to  give  relief  upon  this  bill  in  the 
particular  circumstances  of  the  case.     But  though  I  dismiss  it,  I  do 
not  do  so  very  willingly ;  nor  can  I  give  the  defendant  the  costs. 


BANNER  V.  JACKSON.  i847. 

(1  De  G.  &  Sm.  472-^77.)  Julyli,  20. 

An  attorney  held  bound  to  discoyer  when  and  to  whom  he  parted  with       Knioht 
documents  of  title  of  his  client,  and  in  whose  possession  the  same  were.  RUOb,  v.-u, 

[472] 

This  case  came  on  upon  exceptions  to  the  Master's  report,  allowing 
exceptions  to  the  answer  of  one  of  the  defendants,  named  George 
Harris  Gardner,  who  was  the  attorney  of  another  defendant,  named 
John  Jackson. 

The  plaintiffs  sought  by  their  bill  the  delivery  up  by  the  defen- 
dants of  the  documents  of  title  of  certain  customary  lands  (held  of 
the  manor  of  Ambleside)  which  had  been  devised  to  the  plaintiffs, 
but  which  the  defendant  Jackson  claimed,  adversely  to  them  and 
to  their  testator.  Judgment  had  been  given  in  favour  of  the 
plaintiffs'  testator,  in  an  action  of  ejectment  against  the  defendant 
Jackson. 

The  bill  inquired  whether  the  defendants,  or  either,  and  which  of 
them,  had  not  lately,  or  ever,  and  when  last,  in  their,  or  one,  and 
which  of  their  possession,  custody,  or  power,  any,  or  one,  and  which 
of  the  title-deeds,  evidences,  or  muniments  of  title  of  or  relating  to 
the  customary  premises,  or  any  and  what  part  or  parts  thereof  ; 
and  whether  they,  or  either  and  which  of  them,  had  not  ever,  and 
when,  seen,  and  in  whose  possession,  custody,  or  power,  and  on 
what  occasion  or  occasions,  and  under  what  circumstances  and 
where,  any,  or  one,  and  which  of  such  title-deeds,  evidences,  and 
muniments  of  title ;  and  whether  the  defendants,  *or  either  and  [  *47S  ] 
which  of  them,  had  not  any  and  what  reason  to  know,  believe,  or 
suspect  where,  or  iu  whose  possession,  custody,  or  power,  the  same, 
or  any,  or  one,  and  which  of  the  title-deeds,  evidences,  and  muni- 
ments of  title  then  were  or  was;  and  prayed  that  the  defen- 
dants might  set  forth  a  full  and  true  list  or  schedule  of  all  such 
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Bannkb  title-deeds,  evidences,  and  muniments  of  title  as  were  not  then,  but 
Jaokbon.  formerly,  or  ever  were  in  their  or  either,  and  which  of  their  posses- 
sion, custody,  or  power,  and  when  the  same,  and  each  and  every  of 
them,  were  last  in  their  or  either,  and  which  of  their  possession, 
custody,  or  power ;  and  why,  and  to  whom,  and  on  what  occasion, 
and  for  what  purpose,  the  defendants,  or  either  and  which  of  them, 
parted  with  the  same,  or  any,  or  one,  and  which  of  them,  and 
where  the  same,  and  each  and  every  of  them,  then  were,  or  were 
for  any  and  what  reason  believed  or  suspected  by  the  defendants, 
or  either  and  which  of  them,  to  be,  and  what  had  become  thereof, 
or  was  for  any  and  what  reason  believed  or  suspected  to  be  by  the 
defendants,  or  either  and  which  of  them,  to  have  become  thereof  ; 
and  what  were  their  contents. 

The  answer  of  the  defendant  Gardner  to  these  interrogatories 
was,  that,  as  to  certain  of  the  documents  mentioned  in  the  bill,  and 
which  the  answer  specified,  the  defendant  sent  and  delivered  them 
up  to  an  agent  of  the  plaintiffs,  therein  mentioned;  but  the 
defendant  said,  that  he  had  lately  in  his  custody  and  possession, 
as  the  attorney- at-law  and  solicitor  of  the  defendant  Jackson,  divers 
title-deeds,  evidences,  and  muniments  of  title  of  or  relating  to  the 
customary  premises  mentioned  in  the  bill ;  and  that  he,  by  the 
authority  of  Jackson,  on  the  8th  day  of  August,  1846,  parted  with 
the  possession  of  all  the  deeds,  evidences,  and  muniments  so 
deposited  wi£h  him,  except  those  thereinbefore  mentioned  to  have 
been  delivered  to  the  defendant's  agent ;  and  that  none  of  the  deeds, 
evidences,  and  muniments  of  title  relating  to  the  said  customary 
[  '474  ]  premises  were,  *or  was  then,  or  since  the  respective  times  when  the 
defendant  parted  with  the  possession  thereof  as  aforesaid,  or  either 
of  them,  been  in  the  possession,  custody,  or  power  of  the  defendant ; 
nor  had  the  defendant  seen  the  same,  or  any  of  them ;  and  that 
the  defendant  parted  with  the  possession  of  all  the  deeds,  evidences, 
and  muniments  of  or  relating  to  the  customary  hereditaments  as 
were  delivered  to  him  by  John  Jackson  as  aforesaid,  save  the  four 
several  deeds  and  writings  thereinbefore  stated  to  have  been  given 
up  by  the  defendant  to  the  plaintiffs  as  aforesaid,  on  or  about  the 
8th  day  of  August,  1846,  and  prior  to  the  trial  of  the  action  at  law 
thereinbefore  in  that  behalf  mentioned,  and  under  the  authority  of 
John  Jackson,  and  had  not  since  had,  nor  then  had,  the  same  or 
any  of  them  in  his  possession,  custody,  or  power  ;  and  he  insisted, 
that,  having  received  the  same  as  the  solicitor  of  John  Jackson, 
and  having  parted  with  the  same  under  the  authority  of  John 
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Jackson,  in  that  behalf  as  aforesaid,  he  was  not  bound  to  set  forth      bannbk 

whether  he  had  or  had  not  any  reason  to  know  or  believe,  or     jackson. 

suspect  where,  or  in  whose  possession,  custody,  or  power,  the  same, 

or  any,  or  one,  or  which  of  the  same  title-deeds,  evidences,  and 

mnniments  of  title  then  were  or  was ;  nor  to  set  forth  a  full  and 

trae  or  any  list  or  schedule  of  all  such  title-deeds,  evidences,  and 

muniments  of  title  as  were  not  then,  but  formerly,  or  ever  were, 

in  his  possession,  custody,  or  power,  or,  save  aforesaid,  when  the 

same,  and  each  and  every  of  them,  were  last  in  his  possession  ;  or 

why,  or  to  whom,  or  on  what  occasion,  he  parted  with  the  same  or 

any  of  them  ;  or  where  the  same,  and  each  and  every  of  them,  then 

were,  or  were  for  any  and  what  reason  believed  or  suspected  to  be, 

or  what  had  become  thereof,  or  what  was  for  any  and  what  reason 

believed  or  suspected  by  the  defendant  to  have  become  thereof ;  or 

what  were  their  contents.    And  the  defendant  said  that  he  had  not 

then,  nor  had  he  ever,  in  his  possession,  custody,  or  power,  any 

other  title-deeds,  evidences  or  evidence,  muniments  *of  title  or       [  •*76  ] 

muniment  of  title,  of  or  belonging  to  the  customary  premises  ;  and 

the  defendant  said,  that  he  acted  in  the  several  matters  in  the  bill 

thereinbefore  in  that  behalf  mentioned  as  the  attorney  and  solicitor 

of  John  Jackson,  and  that  he  had  no  knowledge  of  the  same,  or 

any  of  them,  other  than  such  as  was  acquired  by  him  of  the  same 

as  the  attorney  and  solicitor  of  John  Jackson ;  and  the  defendant 

claimed  the  benefit  of  such  objection,  as  if  he  had  taken  advantage 

of  the  same  by  way  of  plea  or  demurrer  to  the  discovery  and  relief 

sought  and  prayed  against  him  by  the  plaintiffs  in  the  bill ;  and 

the  defendant  said,  that  John  Jackson  was  a  defendant  to  the  bill, 

and  was  resident,  as  the  defendant  believed,  within  the  jurisdiction 

of  the  Court,  and  that  such  residence  of  John  Jackson  was  well 

known  to  the  plaintiflfs  and  their  solicitor,  or  some  of  them ;  and 

that  John  Jackson  had  not,  as  yet,  been  served  with  any  process 

in  the  suit. 

Mr.  Thomas  Parker,  sen.,  in  support  of  the  exceptions  to  the 
report,  contended,  that  the  matters  inquired  after  by  the  inter- 
rogatory, and  as  to  which  it  was  not  answered,  were  privileged 
transactions  between  the  defendant  and  his  client. 

Mr,  Eddis,  for  the  plaintiflfs,  contended,  that,  at  all  events,  the 
defendant  was  bound  to  set  forth  when  and  to  whom  he  had  parted 
with  the  documents.     That  was  not  a  transaction  between  him  and 
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Banneb  his  client,  nor  had  ever  been  held  to  fall  within  the  protection 
JA0K80N.  extended  to  professional  communications.  In  Stanhope  v.  Knott  (i), 
it  was  held,  that  it  was  not  sufficient  for  a  defendant  to  plead  that 
he  knew  nothing  of  the  documents  of  which  a  discovery  was  sought, 
[  *476  ]  except  as  counsel,  without  divesting  himself  of  *them,  and  dis- 
closing to  whom  he  had  delivered  them.  (He  also  cited  Kington  v. 
Gale  (2).) 

The  Vice-Chancellor  : 

In  Jones  v.  Pugh  (s),  Lord  Lyndhurst  held,  that  an  attorney  who 
was  a  defendant  could  not  be  compelled  to  disclose  the  names  of 
his  clients,  as  a  trustee  for  whom  he  had  taken  a  mortgage.  One 
of  the  questions  in  the  present  case  is,  whether,  if  a  client  tells  his 
attorney  to  send  his  title-deeds  to  a  third  person,  the  attorney  must 
disclose  to  whom  he  delivered  them.  The  very  object  of  the  client 
may  be  to  keep  that  fact  from  the  knowledge  of  his  adversary. 

Mr.  Eddia  : 

Another  circumstance  to  be  adverted  to  is,  that  the  plaintiffs 
have  established  their  title  to  the  land  at  law,  and,  therefore,  the 
defendant  held  the  documents  as  their  trustee.  In  the  cases  cited 
the  client  had  a  legal  title. 

The  Yice-Chancellor  said  he  would  look  into  the  pleadings,  and 
give  his  decision  in  a  few  days. 

July  20.  On  this  day,  his  Honour  said,  that  the  substantial  question  was, 

whether,  as  relief  was  sought  against  the  defendant  Gardner  as 
well  as  against  the  defendant  Jackson,  personally  and  directly,  the 
former  could  decline  to  answer,  on  the  ground  of  professional  con- 
fidence. Looking  at  the  whole  of  the  record,  it  |tppeared  to  his 
Honour  a  point  of  much  nicety  and  difficulty.  His  inclination  was 
against  the  plaintiff,  from  the  view  he  had  always  taken  of  the 
importance  of  limiting,  as  far  as  possible,  the  power  of  compelling 

[  •477  ]  a  solicitor  to  disclose  facts  which  become  known  *to  him  in  that 
character.  But  the  cases  of  Stanhope  v.  Knott,  and  Kington  v.  GcUe, 
seemed  to  govern  the  present ;  and,  on  those  authorities  alone,  his 
Honour  thought  the  defendant  must  answer  to  whom,  and  on  what 
occasion,  and  for  what  purpose,  he  parted  with  the  documents,  and 

(1)  19  R.  R.  67  (2  Swanst.  221,  n.).  (3)  65  E.  B.  347  (1  Ph.  103). 

(2)  Bep.  temp.  Eiuch,  259. 
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where  the  same  were.     The  exceptions  to  the  Master's  report  must      Bannu 
be  overruled;  but,  as  they  were  fairly  taken,  the  deposit  must  be     jaokibon. 
returned.     The  plaintiffs'  costs  to  be  costs  in  the  cause,  and  the 
defendant  to  have  six  weeks  to  answer. 

The  defendant  Gardner  afterwards  put  in  a  further  answer, 
stating,  that  on  August  8,  1846,  he  had,  with  the  authority  of  the 
defendant  Jackson,  and  as  his  solicitor,  deposited  the  title-deeds  of 
the  property  with  Messrs.  Wakefield,  Crewdson,  &  Co.,  bankers,  at 
Kendal,  to  secure  the  repayment  of  any  overdrawing  of  his  account. 
The  plaintiffs  applied  to  the  bankers,  and  obtained  the  deeds ;  and 
the  suit  was  then,  by  consent,  dismissed,  without  costs,  except  those 
of  the  motion  to  dismiss,  which  were  paid  by  the  plaintiffs. . 


GORDON  V.  ATKINSON  (l).  iw7. 

'  JttZy  16, 19. 

(1  De  G.  &  Sm.  478—484.)  1 — 

A  bequest  of  personal  estate,  to  trustees  upon  trust  to  assign  the  same  to   sn^l^y^n 
four  persons,  '*  and  to  each  of  their  respective  heirs,  executors,  adminis-  '    * 

trators,  and  assigns :  "  Held  to  create  a  tenancy  in  common.  '-        -* 

Thomas  Wright,  by  his  will,  dated  the  8th  of  November,  1886, 
devised  his  freehold  and  copyhold  estates  to  his  wife,  Mary  Harwood 
Wright,  and  three  other  trustees,  their  heirs,  sequels  in  right,  and 
assigns,  apon  trast  [for  sale  as  therein  mentioned  and  subject  to 
certain  trusts  thereby  declared,  which  failed],  the  testator  declared  [  479  ] 
that  the  said  trustees  should  stand  possessed  of  the  same  t^ust- 
fands,  upon  trusts  thus  expressed :  "  Upon  trust,  to  pay,  assign,  and 
transfer  the  same  trust  monies,  stocks,  funds,  and  securities  unto 
my  nephew,  Stephen  Kelso,  my  son,  John  Robert  Kelso,  my 
nephew,  William  Clarke  Wright,  and  to  my  nephew,  Thomas 
Wright  Mathews,  and  to  each  of  their  respective  heirs,  executors, 
administrators,  and  assigns."  The  testator  appointed  his  said  wife, 
and  the  other  three  trustees,  executors  of  his  will. 

Stephen  Kelso,  one  of  the  residuary  legatees  in  the  will  named, 
died  on  the  19th  of  March,  1889. 

The  testator,  by  a  codicil  to  his  will,  dated  tlie  28rd  of  October, 
1839,  after  giving  certain  pecuniary  legacies  and  annuities,  declared, 
that,  in  consequence  of  the  death  of  his  nephew,  Stephen  Kelso,  he 

(1)  Distinguished,  In  re  Atkinson  [1892]  3  Ch.  52,  61  L.  J.  Oh.  504,  66  L.  T. 
717. 
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OoRDoy  thereby  revoked  all  former  grants  and  legacies  or  otherwise,  made 
Atkinson,  to  Stephen  Kelso,  in  the  will,  as  one  of  the  testator's  residuary 
legatees,  and  as  one  of  the  executors  named  therein,  and  nominated, 
and  appointed  in  his  place,  the  testator's  nephew,  Thomas  Wright 
Mathews,  to  be  an  executor  of  the  will,  jointly  with  the  executors 
named  therein ;  and  he  also  declared,  that,  in  consequence  of  an 
annuity  granted  to  Charlotte,  the  wife  of  William  Clarke  Wright, 
and  also  of  a  legacy  to  his  children,  he,  the  said  testator,  thereby 
revoked  all  legacies  and  other  grants,  made  to  him,  the  testator's 
said  nephew,  as  residuary  legatee  or  otherwise,  in  his  said  will ; 
and  the  testator  thereby  nominated  Shallett  John  Dale  an  executor 
and  trustee  to  his  said  will,  jointly  with  all  his  other  executors,  in 
the  will  named. 
[  MSO  ]  The  testator  died  on  the  18th  of  March,  1840,  leaving  *William 

Clarke  Wright  his  heir-at-law,  and  also  customary  heir,  him 
surviving. 

John  Eobert  Kelso  and  Thomas  Wright  Mathews  survived  the 
testator. 

The  will  and  codicil  were,  shortly  after  the  testator's  death, 
proved  by  his  widow,  and  Thomas  Atkinson,  Henry  Dale,  Thomas 
Wright  Mathews,  and  Shallett  John  Dale. 

No  part  of  the  testator's  freehold  or  copyhold  estates  were  sold  or 
converted  into  money. 

The  bill  in  this  cause  was  filed  by  the  testator's  widow  (who  had 
married  again,  and  had  retired  from  being  a  trustee  of  the  will),  by 
her  next  friend,  against  the  trustees  of  the  testator's  will,  the 
testator's  heir-at-law  and  his  next  of  kin,  and  claimants  under 
them,  and  the  widow's  second  husband,  and  the  trustees  of  their 
marriage  settlement ;  and,  also,  against  John  Robert  Kelso  and 
Thomas  Wright  Mathews.  It  sought  the  usual  accounts,  and  a 
declaration  of  the  rights  of  the  parties. 

The  case  now  came  on  upon  further  directions. 

Mr.  Russell,  Mr.  Bacon,  and  Mr.  Heathfield,  for  the  plaintiff: 

[  481  ]  *     *     The  residuary    bequest  created   a  tenancy  in  common 

between  the  residuary  legatees.  The  gift  as  to  the  four  persons  by 
name,  ''and  to  their  respective  heirs,  executors,  administrators, and 
assigns  ;  "  from  which  the  intention  of  the  testator  is  apparent  that 
the  share  of  each  should  not  survive,  but  should  go  to  his  own 
representatives.  There  is,  therefore,  an  intestacy  as  to  those 
shares. 
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Mr.  Wigram  and  Mr.  Robertson,  for  the  defendant,  Kelso,  one      Gobdon 
of  the  surviving  residuary  legatees :  Atkinson. 

*  *  If  the  gift  did  not  create  a  joint-tenancy  in  toto,  it  made 
the  four  joint-tenants  for  life,  with  several  interests  in  remainder  to 
their  respective  personal  representatives.  This,  beyond  doubt, 
would  have  been  the  construcfcion  of  such  a  limitation  as  the 
present,  of  real  estate :  Barker  v.  Chyles  (i) ;  Humphrey  v.  Tayleur  (2) ; 
Doe  d.  LitUewood  v.  Green  (s) ;  and  if  the  difference,  that  here  the 
gift  is  of  personalty,  *creates  no  distinction,  which  it  does  not,  [  •*82  ] 
Doe  d.  LitUewood  v.  Green  governs  this  case. 

Though  this  will  was  executed  anterior  to  the  Wills  Act,  the 
codicil  was  executed  after  the  commencement  of  the  operation  of 
that  Act ;  and  sect.  84  brings  the  will  within  its  provisions ;  now, 
according  to  sect.  24,  the  will  must  be  construed  as  speaking  at  the 
death  of  the  testator ;  and  must,  by  sect.  25,  operate  so  as  to  pass 
such  parts  of  the  residue  as  otherwise  would  have  lapsed. 

Mr.  James  Parker,  Mr.  Walpole,  and   Mr.   Malins,  for   the 
defendant,  W.  C.  Wright,  the  heir-at-law,  were  not  called  on. 

Mr.  K.  S.  Parker,  Mr.  W.  Hislop  Clarke,  and  Mr.  J.  A.  Cooke, 
appeared  for  the  other  parties. 

The  Vige-Chanoellob  thought  it  unnecessary  to  refer  to  the 
provisions  of  the  Wills  Act  in  the  consideration  of  the  case.  His 
Honour  said  that  the  argument,  that  the  residuary  bequest  created 
a  joint-tenancy,  was  ingenious ;  bat  he  considered  that  the  gift,  by 
the  will,  of  the  residue,  was  to  the  four  as  tenants  in  common ;  and 
that,  first,  by  the  death  of  one  residuary  legatee,  and  next  by  the 
codicil  which  took  from  another  residuary  legatee,  a  living  person, 
bis  share,  without  giving  it  to  any  one  else,  there  had  arisen  an 
intestacy  as  to  two-fourth  parts. 

[The  remainder  of  the  judgment  deals  with  a  point  which  no 
longer  requires  a  report.] 

(1)  2P.  Wms.  280.  (3)4    M.    &    W,    229.      See    also 

(2)  Amb.  136.  Litt.  Ten.  8.  296. 
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1847.  LANGHAM    v.    GREAT    NORTHERN    RAILWAY 

•""if  COMPANY. 

June  8.  (1  De  G.  &  Sm.  486—505  ;  S.  C.  16  L.  J.  Ch.  437 ;  11  Jup.  839.) 

^^jQg,|,  Notice  given  to  a  landowner  by  a  Railway  Company  of  their  intention  to 

Bruce,  V.-C.  summon  a  jury,  does  not  render  it  inequitable  for  them  to  proceed  in  the 

£  486  J  meantime  under  the  8  Vict.  c.  18,  s.  85,  to  obtain  possession. 

Nor  is  it  a  sufficient  ground  to  restrain  the  Company  from  changing 
the  aspect  of  the  property,  that  the  jury  may  be  thereby  prevented 
from  accurately  awarding  compensation  with  reference  to  its  original 
state. 

A  nomination  by  the  justices,  under  8  Vict.  c.  18,  s.  85,  of  the  surveyor 
employed  by  the  Company,  who  has  already  in  the  course  of  his  employ 
ment  valued  the  land,  does  not  necessarily  invalidate  a  bond  under  the 
section. 

The  approval  of  sureties  in  a  bond  under  the  same  section  may  be  given 
by  the  justices,  on  an  ex  parte  application  of  the  Company. 

But  if  such  a  bond  be  made  to  landowners  jointly,  they  being  tenants  in 
common  of  the  land,  it  is  not  a  sufficient  compliance  with  the  Act. 

Semblff  that  the  condition  of  the  bond  must  be  for  payment  absolutely, 
and  not  on  demand. 

After  service  of  auhpcena  and  the  appearance  of  a  defendant,  a  motion  for 
an  injunction  cannot  be  made  ex  parte, 

William  Lanoham  by  his  will,  dated  January  15,  1880,  after 
charging  all  his  lands  and  hereditaments  with  rent-charges  in 
favour  of  his  widow  and  daughter,  devised  certain  messuages, 
lands,  and  hereditaments  at  Holloway,  unto  his  four  sons,  William 
Langham,  since  deceased,  James  George  Langham,  John  Mackie 
Langham,  and  Samuel  Frederick  Langham,  their  heirs  and  assigns, 
equally  to  be  divided  among  them  as  tenants  in  common. 

The  testator  died  June  26,  1888. 

His  son,  William  Langham,  died  November  28,  1840,  having,  by 
his  will  and  a  codicil,  devised  his  share  to  William  Mansfield  and 
George  Wagstaff,  and  their  heirs,  upon  trust  for  his  wife  for  life, 
with  remainder  in  trust  for  his  children  in  fee  as  tenants  in  common, 
and  with  power  of  sale. 
I  ^37  ]  j;\^Q  three  surviving  sons  of  the  first  testator,  and  the  devisees  in 

trust  of  the  second,  were  the  plaintiffs. 

By  the  Great  Northern  Railway  Act,  1846,  with  which  is  incor- 
porated the  Lands  Glauses  Consolidation  Act,  1845,  the  Great 
Northern  Railway  Company  were  empowered  to  construct  their 
railway  upon  a  portion  of  the  land  devised  by  the  above-men- 
tioned will. 

On  the  30th  January,  1847,  the  Company's  solicitors  addressed 
to  the  plaintiffs,  James  George  Langham,  John  Mackie  Langham, 
Samuel  Frederick  Langham,  and  to  four  other  persons,  named 


VOL.  ucxv.]    1847.     CH.     1  DE  G.  4  SM,  487—488.  176 

Thomas  Ingleby,  Richard  Porter,  James  Tyler,  William  Grover,  lanoham 
and  to  all  and  every  person  and  persons  whom  it  might  concern,  a  gbbat 
notice  "  that  the  line  of  the  railway  would  pass  through  the  plain-  r^j^^**"*^ 
tiffs'  messuages,  lands,  and  hereditaments  therein  referred  to,  as 
distinguished  by  the  numbers  504,  586,  589,  515,  515  a,  and  589, 
and  containing  altogether  4a.  1r.  1p.,  and  that  it  was  the  intention 
of  the  Company  to  take  and  use  the  same  messuages,  lands,  and 
hereditaments,  and  that  it  was  the  intention  of  the  Company  to 
contract  for,  and  that  they  were  then  willing  to  treat  and  agree  for 
the  purchase  thereof,  and  of  all  subsisting  leases,  terms,  estates, 
and  interests  therein,  and  required  the  delivery  to  the  Company,  or 
their  agents,  of  a  schedule  of  all  the  plaintiffs'  title-deeds  to  the 
property,  and  a  statement  in  whose  custody  the  same  were."  In 
consequence  of  this  notice  the  plaintiffs  employed  a  valuer,  who 
surveyed  the  lands  mentioned  in  the  notice,  and  valued  them  at 
7,9602.  IBs.,  and  communicated  to  Mr.  George  Smith,  the  Com- 
pany's surveyor,  the  result,  and  the  willingness  of  the  three  first- 
mentioned  plaintiffs  to  sell  to  the  Company  their  property  at  or 
about  that  price. 

The  Company,  by  their  agent,  Mr.  Smith,  offered  the  sum  of 
d,300{.,  and  no  more,  for  the  entirety  of  the  messuages,  lands,  and 
hereditaments  of  the  plaintiffs,  and  refused  to  pay  any  higher  price 
for  snch  property.  The  secretary  of  the  Company  thereupon  signed 
and  delivered  *to  the  plaintiffs,  on  the  12th  April,  1847,  a  printed  [  •^ss  ] 
notice,  dated  the  9th  day  of  April,  and  addressed  to  all  the  plain- 
tiffs, two  of  them,  William  Mansfield  and  George  Wagstaff,  being 
therein  described  as  devisees  in  trust  of  William  Langham,  the 
younger,  deceased. 

The  notice  stated  that  the  Company  required  to  purchase  and 
take,  for  the  purposes  of  their  railway,  the  property  therein 
described,  and  that  the  Company  were  then  willing  to  treat  and 
agree  for  the  purchase  thereof,  and  of  all  subsisting  leases,  terms, 
estates,  and  interests  therein,  and  as  to  the  compensation  to  be 
made  to  all  parties  for  the  damage  that  might  be  sustained  by 
them  by  reason  of  the  execution  of  the  works  of  the  railway,  and 
called  for  the  particulars  of  plaintiffs'  estates  and  interests  in 
the  property,  and  the  amount  of  the  same,  which  the  plaintiffs 
were  willing  to  receive  for  the  property,  and  a  schedule  of  plaintiffs' 
title-deeds,  and  a  statement  in  whose  custody  such  title-deeds  were, 
following  the  same  or  nearly  the  same  terms  or  expressions  as  had 
been  used  in  the  notice  dated  the  80th  day  of  January,  1847. 
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lakoham         The  notice  of  April,  1847,  was  the  first  that  had  been  sent  to,  or 
Qrbat       received  by,  or  on  the  part  of  plaintiffs,  William  Mansfield  and 
Ba^^ay  Co.  Creorge  Wagstaff,  or  either  of  them,  from  or  on  the  part  of  the 
Company,  of  their  intention  to  take  the  lands. 

The  plaintiffs,  William  Mansfield  and  George  Wagstaff,  on  the 
1^4 th  April,  1847,  sent  to  the  Company's  solicitors  an  answer,  of 
which  the  material  part  was  as  follows : 

"  We  beg  to  inform  you,  that,  as  devisees  in  trust  under  the  will 
of  the  late  William  Langham,  (the  son  of  the  late  William  Langham, 
the  original  owner  of  the  property,)  we  claim  to  be  entitled  to  one 
undivided  fourth  part,  share,  and  interest  of  and  in  the  freehold 
property  in  question;  and  Messrs.  Farebrother,  Clark,  and  Lye 
having  reported  to  us  that  the  value  of  the  entirety  of  the  property, 
[  •489  ]  exclusive  of  ♦fixtures  to  be  taken  at  a  valuation,  and  also  exclusive 
of  surveyors'  and  law  charges,  amounts  to  the  sum  of  8,693L,  we 
are  willing  to  receive  the  sum  of  2,173Z.  5«.,  being  one-fourth  part 
of  the  sum  of  8,693!.,  in  satisfaction  and  compensation  for  such 
undivided  one-fourth  share  and  interest  in  the  property." 

The  Company  having  refused  to  purchase  the  other  three-fourth 
parts  of  the  lands  at  the  price  demanded,  the  other  three  plaintiffs 
sent  to  the  Company's  solicitors  a  letter  dated  30th  April,  1847, 
stating,  that  with  respect  to  the  notice  of  the  9th  April,  they 
claimed  to  be,  and  were  the  owners  of,  three  undivided  fourth 
parts  of  the  freehold  property  in  question,  as  devisees  in  fee ;  and 
that,  as  they  were  informed  that  the  plaintiffs,  Messrs.  Wagstaff 
and  Mansfield,  were  advised  that  their  one-fourth  part  was  worth 
2,173{.  5^.,  the  plaintiff,  S.  F.  Langham,  in  the  name  of  Messrs. 
Langham,  claimed,  and  were  willing  to  receive,  6,519/.  158.  in 
satisfaction  and  compensation  for  their  three  undivided  fourth 
parts  of  the  property. 

The  Company  declined  to  purchase  the  property  in  question,  or 
either  of  the  undivided  parts  therein,  at  the  price  at  which  the 
same  was  valued. 

On  the  28th  May,  1847,  the  Company  delivered  to  plaintiffs 
another  printed  notice,  which  was  headed — **  Notice  of  Intention 
to  summon  a  Jury  " — and  was  signed  by  the  secretary  to  the 
Company.  It  was  dated  the  27th  of  May,  and  was  addressed  to 
all  the  plaintiffs,  and  purported  to  give  them  notice  of  the  intention 
of  the  Company,  at  the  expiration  of  ten  days,  or  as  soon  after  as 
might  be,  to  issue  their  warrant  to  the  Sheriff  of  the  county  of 
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Middlesex,  requiring  him  to  summon  a  jury,  for  the  purpose  of     Lanoham 
assessing  the  sum  of  money  to  be  paid  for  the  purchase  of  the       qrkat 
plaintiffs'  property,  and  for  assessing  the  money  to  be  paid  as  com-  r^jJJ^"^ 
pensation  for  severance  and  other  injury;  and  the  notice  then 
''proceeded   to  offer  8,800/.   for  the  purchase  of  the    plaintiffs*       [  *490  ] 
interest  in  the  property. 

On  June  8th  the  plaintiffs  gave  notice  to  the  Company's  solicitors 
that  they  required  the  question  of  compensation  to  be  tried  by  a 
special  jury. 

No  intimation  having  been  given  of  the  Company  having  issued 
a  warrant  for  summoning  a  jury,  the  plaintiffs,  on  June  22,  wrote  - 
to  the  Company's  solicitors,  asking  when  it  was  their  intention  to 
issue  the  warrant  to  the  sheriff. 

On  tlie  24th  of  June  the  Company's  solicitors  sent  an  answer, 
expressing  their  intention  to  summon  a  jury  within  a  few  days, 
but  saying  that  they  could  not  state  the  precise  time  at  which 
the  jury  would  be  held. 

The  plaintiffs  stated,  by  their  bill  and  affidavit,  that,  relying 
upon  the  intimation  of  the  Company's  solicitors  of  their  intention 
to  summon  a  jury,  the  plaintiffs  allowed  Hilary  Term  to  pass 
without  applying  for  a  mandamus  to  compel  the  Company  to  pro- 
ceed with  the  jury  process,  which  the  plaintiffs  would  otherwise 
have  certainly  done. 

On  the  15th  of  July  the  Company  delivered  to  the  plaintiff, 
Samuel  Frederick  Langham,  a  bond  under  the  seal  of  the  Com- 
pany, and  under  the  hands  and  seals  of  Robert  Baxter  and  Philip 
Bose,  two  of  their  solicitors,  dated  the  14th  day  of  July,  1847. 

The  bond  expressed  that  the  Company,  and  Robert  Baxter  and       [  491  ] 
Philip  Rose,  were  held  firmly  bound  to  plaintiffs,  ♦James  George       r  *^^  ] 
Langham,  Samuel  Frederick  Langham,  and  John  Mackie  Lang- 
ham,  and  William  Mansfield  and  George  Wagstaff,  in  the  penal 
Bum  of  S,BOOZ.  of  lawful  money,  to  be  paid  to  James  George - 
Langham,  Samuel  Frederick  Langham,  John  Mackie  Langham, 
William  Mansfield,  and  George  Wagstaff,  or  their  certain  attorney, 
executors,  administrators,  or  assigns,  for  which  payment  well  and 
truly  to  be  made  by  the  Company,  the  Company,  Robert  Baxter 
and    Philip   Rose,    thereby  bound  themselves,   their  successors, 
heirs,  executors,  and  administrators,  and  each  of  them,  jointly 
and  severally,  firmly  by  such  bond. 

The  condition  of  the  bond  was,  so  far  as  is  material,  as 
follows : 

R.B. — ^VOL.  LXXV.  12 
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Lahoham  "And  whereas  Charles  Salisbury  Butler  and  William  Hurst 
GucAT  Aspitel,  two  of  her  Majesty's  justices  of  the  peace  for  the  county 
^iLWAT^Co  ^*  Middlesex,  by  writing  under  their  hands,  bearing  date  the  18th 
day  of  July  instant,  at  the  request  of  the  said  Company  did 
nominate  and  appoint  George  Smith,  of  Mercers'  Hall,  in  the 
city  of  London,  an  cLble  practical  surveyor,  to  determine  the 
value  of  the  said  lands,  or  of  the  interest  therein,  which  the 
said  James  George  Langham,  John  Mackie  Langham,  Samuel 
Frederick  Langham,  William  Mansfield,  and  George  Wagstaff 
were  entitled  to,  or  enabled  to  sell  and  convey,  and  other  com- 
•  pensation  to  be  paid  to  the  said  James  George  Langham,  John 
Mackie  Langham,  Samuel  Frederick  Langham,  William  Mans- 
field, and  George  Wagstaff,  as  aforesaid;  and  the  said  George 
Smith  having  had  regard  not  only  to  the  value  of  the  said  lands, 
but  also  to  the  damage  (if  any)  which  would  be  sustained  by 
reason  of  severing  of  the  said  lands  from  other  lands,  or  other- 
wise injuriously  affecting  such  other  lands  by  the  exercise  of  the 
powers  of  the  said  Act,  or  any  of  them,  or  any  Act  incorporated 
[*493]  ^therewith,  has  valued,  estimated,  and  determined  such  purchase- 
money  and  compensation  at  the  sum  of  8,800{.,  and  has  annexed 
to  his  valuation  a  declaration  in  writing,  subscribed  by  him,  of 
the  correctness  thereof:  and  whereas  the  said  Company  have 
paid  the  said  sum  of  8,800{.  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery,  to  the  credit  of  James  George  Langham,  John 
Mackie  Langham,  Samuel  Frederick  Langham,  William  Mansfield, 
and  George  Wagstaff,  subject  to  the  control  and  disposition  of  the 
said  Court ;  and  the  said  Company  have,  in  further  pursuance  of 
the  provisions  of  the  recited  Act,  entered  into  the  above-written 
bond  or  obligation,  in  which  Robert  Baxter  and  Philip  Eose,  being 
two  suflScient  sureties  approved  by  the  justices,  have  also  entered,, 
subject  to  the  condition  hereinafter  contained,  for  the  purpose  of 
delivering  or  tendering  these  presents  to  the  said  James  George 
Langham,  John  Mackie  Langham,  Samuel  Frederick  Langham, 
William  Mansfield,  and  George  Wagstaff,  previously  to  such  entry, 
according  to  the  provisions  of  the  said  recited  Act.  Now,  the 
condition  of  the  above-written  bond  or  obligation  is,  that  if  the 
above-bounden  Great  Northern  Railway  Company,  Robert  Baxter, 
and  Philip  Rose,  or  any  of  them,  do  and  shall  on  demand  well  and 
truly  pay,  or  cause  to  be  paid,  to  the  said  James  George  Langham, 
John  Mackie  Langham,   Samuel  Frederick    Langham,   William 
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Mansfield,   and    George  Wag8taff(i),   heirs,   executors,    adminis-     Langham 
trators,  or  assigns,''  or  do  and   shall  on   demand  deposit  in  the       grbat 
Bank  of  England,  under  the  provisions  of  the  hereinbefore-recited    NoBTHBMr 
Act,   called    the   '  Lands   Clauses  Consolidation  Act,   1845,'   the 
amount  of  all  such  purchase-money , or  compensation  as  shall  in 
the  manner  provided  in  and  by  the  said  Lands  Clauses  Consoli- 
dation Act,  1845,  be  determined  to  be  payable  by  the  said  Com- 
pany in  respect  of  the  lands  so  intended  to  be  entered   upon 
by  the  said  Company,  *together  with  interest  thereon,  after  the      [  *^^^  ] 
rate  of  5Z.  per  cent,  per  annum,  from  the  time  of  entering  on  such 
lands  until  such  purchase  or  compensation-money  shall  be  paid  or 
deposited  as  aforesaid,  then  the  above  bond  or  obligation  shall  \)e 
void ;  but,  otherwise,  shall  remain  in  full  force  and  virtue." 

There  was  indorsed  on  the  bond  a  copy  of  a  receipt,  dated 
the  14th  of  July,  and  purporting  to  be  signed  on  behalf  of  the 
Governor  and  Company  of  the  Bank  of  England,  by  their  cashier, 
stating  that  the  Great  Northern  Bailway  Company  had  paid  into 
the  Bank  the  sum  of  3,800Z.,  which  had  been  placed  to  the  credit 
of  the  Accountant- General  of  the  Court  of  Chancery,  ex  parte  the 
Great  Northern  Bailway  Company,  the  account  of  James  George 
Langfaam,  Samuel  Frederick  Langham,  John  Mackie  Langham, 
William  Mansfield,  and  George  Wagstaff,  devisees  in  trust  under 
the  will  of  William  Langham,  deceased. 

The  plaintiffs  thereupon  instituted  the  present  suit  against  the 
Company,  their  secretary,  and  the  cestuis  que  -trustent,  under  Mr, 
William  Langham's,  jun.,  will,  and  by  their  bill  disputed  the 
validity  of  the  bond,  *  *  and  prayed  an  injunction  to  restrain  [  497  ] 
the  Company  from  committing  any  waste,  spoil,  or  destruction 
in,  over,  or  upon  the  messuages,  lands,  and  hereditaments,  or 
any  part  thereof,  which  would,  could,  or  might  interfere  with  or 
prevent  a  jury,  summoned  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  from  determining  and 
settling,  as  contemplated  by  such  Act,  the  amount  to  be  paid  to 
plaintiffs  respectively  for  their  messuages,  lands,  and  heredita- 
ments, and  plaintiffs'  respective  estates,  rights  and  interests 
therein. 

,  Mr,  Bacan  and  Mr,  Pole  now  moved,  on  behalf  of  the  plain- 
tiffs, for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 

«  «  «  4t  ♦ 

(1)  The  word  **  their  "  was,  by  a  clerical  error,  omitted. 
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The  Vice-Chancellob  only  desired  to  hear  the  defendants*  counsel 
upon  the  question  as  to  the  sufficiency  of  the  bond.  His  Honour  did 
not  think  that  the  other  parts  of  the  case  afforded  any  judicial 
grounds  for  the  interference  of  the  Court.  His  Honour,  however, 
intimated,  in  the  course  of  the  argument,  that,  but  for  the  authority 
of  Bridges  v.  Wilts,  Somerset,  and  Weyinoutli  Railway  Company  (i), 
he  should  probably  have  thought  that  the  proceedings  as  to  the 
approval  of  the  sureties  ought  not  to  have  been  ex  parte. 

Mr.  Wigram  and  Mr.  Denison,  for  the  defendants.     *     *     * 

The  Viob-Chancbllob  : 

These  proceedings  having  been  ex  paHe,  it  was  incumbent  upon 
the  Company  to  be  strictly  regular  and  correct  in  their  proceedings. 
It  strikes  me  that  this  bond  is  not  strictly  correct  and  regular. 

Supposing  that  the  treaty,  so  far  as  there  was  a  treaty,  had  not 
proceeded  by  all  the  tenants  in  common  acting  together,  as  carrying 
on  one  treaty,  I  should  have  felt  much  less  difficulty*  upon  this 
point  than  I  do.  The  difficulty  arises  from  the  manner  in  which 
the  parties  themselves  have  acted  together  and  sued. 

Still,  though  they  did  act  together,  that  did  not,  I  apprehend, 
give  a  license  to  the  Bailway  Company  to  deal  with  the  purchase- 
money,  which  would  have  to  be  paid  for  each  several  share,  or  with 
the  several  rights  of  each,  in  an  irregular  manner. 

But,  assuming  that  the  manner  in  which  they  conducted  them- 
selves in  the  treaty,  acting  by  one  solicitor,  would  have  justified  or 
rendered  excusable,  at  least  for  the  present  purpose,  one  bond  given 
to  all  jointly,  it  is  a  different  question,  whether  the  money,  that  has 
been  paid  into  the  Bank,  ^should  have  been  paid  in,  as  it  has  been, 
in  one  sum  to  the  joint  account  of  all ;  and  a  different  question  also, 
whether  the  condition  of  the  bond  should  be  in  these  words,  "  that 
they  do  and  shall  on  demand  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  "  parties,  treating  them  jointly,  "  or  do  and  shall 
on  demand  deposit  in  the  Bank  of  England,  under  the  powers  of 
the  Act,  the  amount  of  such  purchase-money  or  compensation."  It 
strikes  me  that  this  was  irregular,  and  that  the  manner  in  which 
the  owners  of  the  land  have  acted  together,  does  not  preclude  them 
wholly  from  taking  this  objection.  Neither  have  they  misrepre- 
sented their  title  in  any  way,  as  I  understand  the  matter.  Nor  is 
it  to  be  inferred  that  the  Bailway  Company  were  ignorant  of  it,  for 

(1)  4  Bail.  Cafi.  623. 
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in  the  first  notice  three  gentlemen  named  Langham  are  mentioned     Lanoham 
alone,  and  then  in  a  subsequent  notice  there  are  added  the  names       orkat 
of  the  deviseea  of  another  gentleman  named  Langham.     I  think  J?^*^^"^^ 
that  the  payment  into  Court  and  the  bond  are  irregular,  notwith- 
standing all  that  has  taken  place,  and  notwithstanding  the  form  of 
the  suit,  and  independently  of  the  observation  that  I  am  about  to 
make,  founded  on  the  words  "  on  demand,"  which  occur,  I  think, 
twice. 

With  regard  to  the  use  of  those  words,  I  would  rather  not  give, 
at  present,  a  conclusive  opinion  upon  the  point :  but  the  present 
inclination  of  my  judgment  upon  the  subject  is,  that  their  intro- 
duction is  improper,  and  that  it  may  tend,  as  has  been  suggested, 
to  create  a  difficulty  which  was  not  intended.  I  rather  think  that 
it  ought  to  be  taken  as  the  intention  of  the  Act,  that  that  which  was 
directed  to  be  done,  should  be  done  at  the  first  moment,  without 
any  demand.  I  incline  to  that  view  of  the  case,  and  if  it  be  correct, 
the  bond  is  wrong  also  in  that  respect  (i). 

There  is  also  a  slight  omission  in  the  bond,  which  probably  would 
not  be  noticeable  but  for  the  peculiar  state  of  *the  title.  It  is  [  *^^^  ] 
merely  a  slip  of  the  pen,  and  it  occurs  in  the  condition.  ''  Now  the 
condition  of  the  above-written  bond  is  such,  that  if  the  above- 
bounden  Robert  Baxter  and  Philip  Hose,  or  any  of  them,  do  or  shall 
on  demand  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
J.  G.  Langhatn,  J.  M.  Langham,  S.  F.  Langham,  William  Mans- 
field, and  George  Wagstafif,  heirs,  executors,  administrators,  or 
assigns" — omitting  the  word  "their"  before  the  word  "heirs."  If 
they  were  clearly  joint  tenants,  if  there  were  no  doubt  or  difficulty 
about  the  title,  I  should  be  disposed  to  treat  (and  I  rather  think 
there  is  authority  for  treating)  the  omission  of  that  word  as  imma- 
terial. I  am  not  satisfied  that,  in  this  particular  case,  the  omission, 
which  is  merely  accidental,  is  immaterial.  But  I  do  not  decide  the 
case  upon  that  point,  I  do  not  give  any  opinion  upon  the  insuffi- 
ciency of  the  bond  in  that  particular.  I  doubt  whether  the  bill  is 
properly  framed ;  that  is,  whether,  inasmuch  as  the  plaintiffs  claim 
as  tenants  in  common,  there  is  not  a  misjoinder.  However,  I  do 
not  apprehend  that  at  this  stage  of  the  case,  there  not  being 
any  plea  or  demurrer,  the  Court  is  bound  to  take  notice  of  those 
objections. 

I  wish  now  to  be  informed  whether  the  Company,  having  under- 

(1)  See  Pwjnder  v.  Great  Northern  Railway  ComjKiny,  reported  on  appeal 
in  2  Ph.  330. 
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stood  the  way  in  which  I  view  this  case,  are  disposed  to  make  any 
offer,  in  order  to  prevent  the  necessity  for  granting  an  injunction. 

After  some  discussion,  the  counsel  for  the  defendants  entered 
into  the  following  undertaking :  "  The  Company  undertake  not  to 
interfere  further  with  the  property  until  Tuesday,  and,  if  the 
warrant  is  not  lodged  with  the  sheriff  by  Tuesday,  not  to  interfere 
further  with  the  property  till  it  is  lodged ;  and  also  undertake  to 
prosecute  the  warrant  with  due  diligence."  Upon  this  undertaking 
being  given,  the  Yige-Ghancbllor  forbore  to  make  any  order  upon 
the  motion. 


1847. 
[518] 


BURNHAM  V.  BENNETT. 

(1  De  G.  &  Sm.  513—518 ;  S.  C.  2  Coll.  254 ;  9  Jur.  888.) 
[See  70  E.  R.  201  (2  Coll.  254).] 


1847. 
Nov.  9,  20. 

Enioht 
Bbucb,  V.-C. 

On  Appeal. 

1848. 

MayZ, 

Lord 

COTTBMHAM, 

L.C. 
[586  ] 


BANKS  V.  WHITTALL. 

(1  De  G.  &  Sm.  536—542  ;  S.  C.  17  L.  J.  Ch.  14,  352.) 

A  mortgagee  of  leaseholds  for  1,1 50^  enters  into  a  parol  agreement  with 
the  mortgagor  to  concur  in  a  new  first  mortgage  for  750/.,  to  be  paid  to  the 
original  mortgagee  in  reduction  of  her  debt,  so  that  the  new  mortgage 
should  be  the  first  charge,  but  upon  an  express  understanding  that  the 
mortgagor  should  execute  to  her  a  second  new  mortgage  for  the  balance. 
The  new  first  mortgage  was  executed  accordingly,  and  it  recited,  that  the 
original  mortgagee  had  agreed  to  accept  750/.,  and  to  release  the  premises 
from  the  monies  secured  by  the  original  mortgage,  and  to  make  other 
arrangements  with  the  mortgagor  for  payment  of  the  residue  of  the  1,150/. ; 
and  the  deed  witnessed,  that,  in  pursuance  of  such  agreement,  and  in  con- 
sidemtion  of  750/.  paid  to  the  original  mortgagee,  she  and  the  mortgagor 
assigned  the  mortgage  premises  to  the  new  mortgagee  for  750/.,  discharged 
from  the  original  mortgage.  Afterwards,  the  750/.  was  paid  off  by  another 
person,  to  whom  the  mortgagor  applied  for  that  purpose,  on  an  agi'eement 
for  an  assignment ;  but  all  parties  had  notice  of  the  agreement  with  the 
original  mortgagee.  On  the  original  mortgagee  filing  a  bill  to  be  declared 
first  encumbrancer,  or  to  redeem :  Held,  that  she  might  adduce  parol 
evidence  of  the  agreement  with  her,  and  was  entitled  to  redeem  on  pay- 
ment of  the  750/.  and  interest,  but  had  not  a  lien  prior  to  that  of  the  person 
who  had  last  advanced  that  sum. 

In  the  year  1840  Mr.  Banks  borrowed  of  Miss  Ledsam  1,150Z., 
and  by  an  indenture,  dated  the  19th  of  October,  1844,  he  assigned 
certain  leasehold  premises  to  her,  for  the  then  residue  of  a  term  of 
99  years,  subject  to  a  proviso  for  redemption  on  payment  of  the 
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said  sam,  with  interest  at  the  rate  of  51.  per  cent,  per  annum,  as       bahkb 
therein  mentioned.  Whittall. 

Miss  Ledsam,  in  1846,  desired  Mr.  Banks  to  pay  the  1,1502.  and 
interest,  or  some  part  thereof,  to  her ;  and  Mr.  Whittall  agreed  to 
advance  to  Mr.  Banks  750/.,  upon  Miss  Ledsam  giving  him  priority 
to  her  security  for  that  sum. 

In  consideration  of  her  receiving  the  750/.,  and  upon  an  express 
verbal  agreement  between  her  brother,  as  her  agent,  and  Mr. 
Banks,  that  Mr.  Banks  should  give  her  a  second  *mortgage  for  [  *»>37  J 
400/.,  the  balance  which  would  remain  due  to  her  after  receiving 
the  750/.,  Miss  Ledsam,  through  her  brother,  consented  to  this 
arrangement;  and,  accordingly,  an  indenture,  dated  the  25th  of 
July,  1846,  and  made  between  Miss  Ledsam  of  the  first  part,  Mr. 
Banks  of  the  second  part,  and  Mr.  Whittall  of  the  third  part,  was 
executed  by  them;  by  which  it  was  recited,  that  the  1,150/.  remained 
due  on  the  security  to  Miss  Ledsam,  and  that  she  had  agreed  to 
accept  the  sum  of  750/.  in  cash,  and,  upon  payment  thereof,  to 
release  the  premises  from  the  monies  secured  by  the  mortgage,  and 
to  make  other  arrangements  with  Mr.  Banks  for  payment  of  the 
residue  of  the  sum  of  1,150/.  The  operative  part  expressed,  that, 
in  consideration  of  750/.  to  Miss  Ledsam  paid  by  Mr.  Whittall,  Miss 
Ledsam  assigned,  and  Mr.  Banks  granted  and  confirmed,  the  mort- 
gaged premises  unto  Mr.  Whittall,  for  the  residue  of  the  term  of 
99  years,  discharged  from  the  mortgage  security  to  Miss .  Ledsam 
and  from  the  condition  therein  contained,  but  subject  to  a  new 
proviso  for  redemption. 

No  new  security  was  given  to  Miss  Ledsam  at  the  time  of  her 
executing  the  assignment  to  Mr.  Whittall ;  but  Mr.  Banks,  in  the 
presence  of  Mr.  Whittall,  promised,  that,  in  a  day  or  two  afterwards, 
be  and  Miss  Ledsam's  brother  and  agent  would  give  tio  Mr.  Stubbs, 
who  was  the  solicitor  in  all  these  transactions,  instructions  for  a 
new  mortgage  security  to  Miss  Ledsam.  Mr.  Banks  afterwards 
refused  to  give  Miss  Ledsam  any  such  security. 

On  the  18th  of  January,  1847,  Mr.  Banks  applied  to  Mr.  Smith, 
a  solicitor,  to  lend  him  750/.,  and  to  pay  ofif  Mr.  Whittall. 
Mr.  Smith  applied  at  the  offices  of  Mr.  Stubbs,  the  solicitor  who 
had  prepared  the  deeds  of  the  19th  of  October,  1844,  and  oi  the 
25th  of  July,  1846,  as  to  the  particulars  and  value  of  the  mort- 
gaged premises ;  and  Mr.  Smith  was  then  informed  of  the  nature 
of  the  transaction  between  Mr.  Banks  and  Mr.  Ledsam,  and  he  was 
cautioned  against  making  any  advances  to  Banks. 
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Banks  Notwithstanding  this  information,  Mr.  Smith  agreed  to  advance 

Whittall.    to  ^^«  Banks  money  sufficient  to  pay  off  Mr.  Whittall. 
[638]  On  the  19th  of  January,  1847,  Mr.   Smith  and  Mr.  Banks, 

without  any  previous  intimation  on  the  subject,  went  to  the 
residence  of  Mr.  Whittall,  and  Mr.  Smith  tendered  to  Mr.  Whittall 
the  750/.  secured  to  him,  with  all  interest  due,  and  six  months' 
interest  in  advance,  and  required  the  immediate  delivery  of  the 
title-deeds  on  mortgage  to  him.  Upon  an  intimation  by  Mr.  Smith, 
that  he  would  incur  considerable  responsibility  if  he  refused  to 
comply,  Mr.  Whittall,  who  was  advanced  in  years,  and  of  a  timid 
disposition,  received  the  money  and  gave  up  the  title-deeds  to 
Mr.  Smith,  and  signed  a  memorandum,  purporting  to  be  a  receipt 
for  the  750Z.  and  interest,  and  an  agreement  to  reassign  the 
premises,  which  Mr.  Smith  indorsed  upon  the  deed  of  the  25th 
of  July,  1846,  for  that  purpose. 

Two  days  afterwards,  Mr.  Banks  and  two  clerks  of  Mr.  Smith 
called  on  Mr.  Whittall,  and  tendered  to  him  an  indenture,  purport- 
ing to  be  made  between  Mr.  Banks  of  the  first  part,  Mr.  Whittall  of 
the  second  part,  and  Mr.  Smith  of  the  third  part,  being  a  transfer 
of  Mr.  Whittall's  mortgage  to  Mr.  Smith,  for  Mr.  Whittall's 
execution,  it  having  been  previously  executed  by  Mr.  Banks. 

Mr.  Whittall  refused  to  execute  this  deed  without  the  sanction  of 
Mr.  Stubbs,  who  was  his  solicitor,  as  well  as  the  solicitor  in  the 
former  transactions  between  Miss  Ledsam  and  Mr.  Banks. 

Mr.  Stubbs,  as  Mr.  Whittall's  solicitor,  advised  him  not  to 
execute  the  deed,  on  the  ground  that  Miss  Ledsam  had  an  equit- 
able lien  on  the  mortgaged  premises  for  the  difference  between 
750Z.  advanced  by  Mr.  Whittall,  and  the  1,150/.  and  interest  secured 
by  the  deed  of  the  19th  of  October,  1844,  to  her. 

Under  these  circumstances  Mr.  Banks  and  Mr.  Smith  filed  a  bill 

[  *589  ]      against  Mr.  Whittall,  to  enforce  an  assignment  of  *the  mortgaged 

premises  by  Mr.  Whittall   to  Mr.   Smith.     Mr.  Whittall,  by  his 

answer,  after  stating  the  above  circumstances,  objected  that  Miss 

Ledsam  was  a  necessary  party  to  the  suit. 

The  cause  was  set  down,  upon  this  objection,  for  want  of  parties, 
and  was  argued  on  the  4th  of  May,  1847,  when  his  Honour  ordered 
the  objection  to  stand  over  until  the  hearing  of  the  cause,  without 
prejudice  to  either  party. 

On  the  15th  of  May,  1847,  Miss  Ledsam  filed  her  bill  against 
Mr.  Banks,  Mr.  Smith,  and  Mr.  Whittall,  charging  that  the 
execution  by  her  of  the  deed  of  mortgage  to  Mr.  Whittall  was 
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in  part  performance  of  the  verbal  agreement  between  I\er  and  Banks 
Mr.  Banks,  and  that  she  had  a  lien  on  the  premises  for  the  balance  whittall. 
of  the  money  which  had  been  secured  to  her ;  and  that,  under  the 
circumstances,  the  payment  to  Whittall  let  in  her  lien  as  a  first 
charge  on  the  premises;  and  praying  a  declaration  accordingly, 
or,  at  least,  that  she  might  be  at  liberty  to  redeem  Mr.  Smith,  and 
to  add  her  own  debt  to  the  money  to  be  paid  to  him,  and  for  a 
foreclosure  decree  against  Mr.  Banks. 

Mr.  Smith  and  Mr.  Banks,  by  their  answer,  claimed  the  benefit 
of  the  Statute  of  Frauds  against  Miss  Ledsam. 

Evidence  was  gone  into  in  both  causes ;  and  Mr.  Whittall,  the 
sole  defendant  in  the  first  cause,  obtained  an  order  that  the  parties 
in  each  cause  might  be  at  liberty  to  read  the  evidence  in  both 
causes. 

Both  causes  came  on  together  by  order. 

Mr.  Bacon  and  Mr.  Amphlett,  for  Mr.  Banks  and  Mr.  Smith, 
the  plaintiffs  in  the  first  cause,  and  two  of  the  defendants  in 
the  second  cause : 

The  two  causes  are  distinct.  Mr.  Smith,  having  paid  off  Mr. 
Whittall,  has  a  right  to  be  placed  in  Mr.  Whittall's  position  as  to 
security.  The  mortgage  to  Mr.  Whittall  must  be  taken  to  represent 
the  transaction  truly,  and  by  that  deed  Miss  Ledsam  entirely  dis- 
charged the  premises  from  all  claim  by  her.  If  it  were  ^meiant  L  *^^^  I 
that  any  debt  should  remain  due  to  Miss  Ledsam,  that  was  a 
personal  debt,  for  recovery  of  which  she  has,  under  these  trans- 
actions, Mr.  Banks'  personal  security  only ;  and,  in  the  absence  of 
any  written  agreement,  she  cannot  enforce  a  claim  to  have  any 
security  against  the  land.  This  would  be  to  do  what  it  was  the 
intention  of  the  Statute  of  Frauds  to  prevent. 

Mr.  Russell  and  Mr.  T wells,  for  Miss  Ledsam,  the  plaintiff  in 
the  second  and  a  defendant  to  the  first  suit : 

The  parol  agreement  to  give  the  second  charge  to  Miss  Ledsam 
is  distinctly  proved  by  four  witnesses.  In  consideration  of  that 
agreement.  Miss  Ledsam  performed  her  part  of  the  agreement,  by 
executing  the  mortgage  to  Mr.  Whittall. 

The  mortgage  to  Mr.  Whittall  recites,  that  Miss  Ledsam  had 
agreed  to  make  other  arrangements  with  Mr.  Banks  for  payment  of 
the  balance  due  to  her.  If  a  deed  states  "  other  considerations,"  it 
is  competent  for  a  party  to  go  into  parol  evidence  to  show  what 
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Ranks  those  cpnsiderations  are.  Such  considerations  being  stated  in  this 
Whittall.  case,  Miss  Ledsam  is  entitled  to  go  into  parol  evidence,  and  it 
sustains  her  lien.  Under  the  circumstances,  the  payment  by 
Mr.  Smith  must  be  taken  to  be  payment  by  Mr.  Banks,  and  to 
let  in  Miss  Ledsam  as  having  the  first  lien,  although  it  may  be 
that  Mr.  Smith  is  an  incumbrancer,  subject  to  Miss  Ledsam's 
charge. 

Mr.  Craipf  for  Mr.  Whittall,  submitted  to  act  as  the  Court 
should  direct. 

Thb  Vicb-Chancbllor  : 

The  decree  must  be  in  both  causes. 

As  to  the  first  suit  of  Banks  v.  WhittaU^  the  plaintiffs  having 
elected  to  construct  their  case  so  as  to  exclude  Miss  Ledsam,  I 
cannot  make  her  liable  to  the  costs  of  that  suit,  to  which  she  is 
a  stranger. 
[  54]  ]  As  between  the  plaintiffs  in  the  first  suit,  Smith  and  Banks, 

whom  in  it  I  must  treat  as  being  one  in  interest,  and  the  defen- 
dant Whittall,  he  is  entitled  to  his  costs  to  this  time  from  them, 
and  I  have  no  means  of  making  any  other  person  liable  to  pay 
them.  The  plaintiffs  must,  therefore,  pay  these  costs  to  this  time, 
in  the  first  suit,  subject  to  the  qualification,  that,  as  to  such 
evidence  as  has  been  gone  into  by  Mr.  Whittall  on  matters  not  in 
issue  in  that  suit,  I  cannot  give  him  costs ;  and  he  must  pay  the 
plaintiffs'  costs,  so  far  as  they  are  increased  by  such  evidence,  and 
these  costs  must  be  set  off  and  deducted. 

As  to  the  costs  of  the  suit  of  Ledsam  v.  Banks,  Miss  Ledsam  must 
pay  Mr.  Whittall's  costs,  and  add  them  to  her  own.  There  must 
be  no  costs  as  between  her  and  Mr.  Smith,  and  there  must  be  no 
costs  as  between  her  and  Mr.  Banks,  except  such  as  will  be  included 
in  her  costs  of  suit,  for  which  I  shall  provide. 

As  to  the  charges  on  the  estate,  I  am  of  opinion,  that  Miss  Ledsam 
has  established  an  equitable  lien  as  an  incumbrancer  for  4002.,  the 
balance  remaining  due  to  her  after  the  payment  of  the  750/.  to  her, 
with  interest.  That,  however,  appears  to  me  a  charge  second  to 
Mr.  Whittairs  security,  to  which  Mr.  Smith  is  entitled ;  and  I  am 
of  opinion,  that,  whatever  may  be  the  strictly  technical  view  of  the 
case,  it  would  be  too  hard  to  treat  the  charge  of  750/.  as  extin- 
guished, so  as  to  give  Miss  Ledsam  priority  to  Mr.  Smith,  whose 
money  it  was  that  paid  off  Mr.  Whittall. 
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Miss  Ledsam  is  to  be  at  liberty  to  redeem  Mr.  Smith,  and  there- 
npon  there  must  be  an  assignment  by  Mr.  Whittall  to  her ;  bat  I  do 
not  think  there  need  be  any  assignment  by  Banks  and  Smith,  or 
either  of  them,  as  she  will  have  the  legal  estate. 

If  Miss  Ledsam  does  not  pay  Mr.  Smith,  she  will  be  foreclosed. 
If  Miss  Ledsam  does  pay  off  Mr.  Smith,  then  Mr.  Banks  mast 
redeem  her,  and  she  will  then  have  what  she  shall  have  paid 
Smith — her  own  debt  and  costs,  and  the  costs  *8he  will  have  paid 
to  the  defendant  Whittall.  If  Banks  does  not  pay  all  those,  he 
will  be  foreclosed. 

Let  the  defendant  Whittall  assign  the  legal  estate  without 
prejudice;  and  thereupon  let  the  bill  be  dismissed  against  him. 

Mr.  Smith  to  have  no  costs  to  this  time ;  I  have  some  doubt 
whether  he  should  be  allowed  the  costs  of  taking  the  accounts  in 
the  Master's  office. 

His  Honour  intimated  that  he  would  mention  the  case  again 
on  a  subsequent  day. 


Banks 

V, 

Whittall. 


[  •sia  ] 


His  Honour  said,  his  further  consideration  of  the  case  had 
confirmed  his  previous  judgment ;  he  was  satisfied,  that,  when 
Mr.  Whittall  received  his  mortgage-money  and  interest,  it  ought 
not  to  be  assumed  that  he  had  agreed  to  do  anything,  and  that  he 
was  under  no  obligation  to  do  what  he  did. 

His  Honour's  impression  was,  that  Mr.  Whittall  was  not 
compellable  to  assign  the  premises  without  the  consent  of  Miss 
Ledsam. 


Mv,  20. 


Mr.  Banks  and  Mr.  Smith  appealed  from  the  decision  of  the 
Vice-Chancellor  Knight  Bruce,  and  the  causes  were  re-argued 
before  the  Lord  Chancellor.  His  Lordship  dismissed  the  appeal, 
with  costs. 


1848. 
Mays. 

Lord 

OOTTSNHAM, 

L.C. 

L  17  L.  J.  Ch. 
352] 


Be  The  NOKTH  of  ENGLAND  BANKING  COMPANY, 
AND  Re  The  JOINT-STOCK  COMPANIES  WIND- 
ING-UP ACT,  1848. 

(1  DeG.  &Sm.  545—549.) 

This  was  one  of  the  first  petitions  under  the  11  &  12  Vict.  c.  45, 
having  the  short  title  of  "  The  Joint-stock  Companies  Winding-up 


1848. 
Nov,  17. 

Knight 
Bbuob,  V.-O. 

[545] 
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[b.r. 


Re  The 
North  or 
Enolakd 

BikMKINO  Co. 


Act,  1848."    In  the  course  of  the  proceedings  under  the  petition 
several  important  cases  arose  for  decision,  namely  : 

Beayeley's  Case,  p.  188.  Hawthorn's  Case,  p.  202. 

Fenwick's  Case,  p.  198.  Thomas's  Case,  p.  206. 

Anoas's  Case,  p.  196.  Chartres'  Case,  p.  208. 

Armstrong's  Case,  p.  199.        I 


1848. 
Dec,  2, 

Kntght 
BBUcifi,  V.-C. 

On  Appeal. 

1849. 

Jan.W, 

Lord 

COTTENHAU, 

L.C. 

[660] 


REAVELEY'S  Case. 

(1  De  G.  &  Sm.  550—556;  S.  C.  12  Jur.  1065 ;  on  appeal,  1  Hall  &  Tw.  118 ; 
18  L.  J.  Ch.  110 ;  13  Jur.  158.) 

Shares  in  a  Banking  Company  were  purchased  for  an  infant  without  dis- 
closing his  infancy,  the  vendor  signing  a  certificate,  required  by  the  Com- 
pany's rules,  that  the  purchaser  was  of  age.  On  the  discovery  of  the 
infancy,  the  infant's  father  covenanted  with  the  public  officer,  and  two 
directors  of  the  Company,  that  the  infant  should  perform  the  agreements 
contained  in  the  Company's  deed  of  settlement,  and  to  indemnify  the  Com- 
pany: Held,  that  the  father's  name  was  properly  placed  on  the  list  of 
contributories,  under  the  Winding-up  Act,  1848. 

Between  1887  and  1844,  sixty  shares  in  the  North  of  England 
Banking  Company  were  purchased  in  the  name  of  one  Thomas 
Reaveley  the  younger,  with  monies  given  for  the  purpose  by  his 
grandmother.  On  the  transfer  of  the  shares  to  him,  in  pursuance 
of  the  provisions  of  the  Company *s  deed  of  settlement,  the  retiring 
shareholder  signed  a  notice  of  transfer  to  the  directors,  certifying, 
as  was  usual  and  requisite,  that  Thomas  Beaveley  the  younger  was  of 
the  full  age  of  twenty-one  years.  The  usual  deeds  of  transfer  were 
thereupon  executed  by  the  retiring  shareholder  of  the  first  part, 
Thomas  Beaveley  the  younger  of  the  second  part,  and  two 
managing  directors  of  the  Company  of  the  third  part,  in  which 
Thomas  Beaveley  the  younger  covenanted  with  the  two  directors  to 
pay  all  calls  and  liabilities,  and  perform  all  obligations  in  respect  of 
the  shares,  and  also  to  execute  all  deeds  of  covenant  to  abide  by 
the  rules  of  the  Company  to  be  prepared  for  the  purpose. 

The  usual  certificates,  that  Thomas  Beaveley  the  younger  was  the 
owner  of  these  shares,  were  thereupon  issued,  and  given  to  him. 

It  having  been  discovered  that  Thomas  Beaveley,  junior,  was  a 
minor,  a  deed  was  executed  on  the  22nd  of  March,  1842,  by  his 
father,  Thomas  Beaveley  the  elder,  of  the  first  part,  one  of  the 
registered  public  officers  of  the  Company  of  the  second  part,  and 
two  managing  directors  of  the  Company  of  the  third  part ;  whereby, 
after  reciting  that  the  said  Thomas  Beaveley  the  elder  had  pur- 
chased divers  shares  in  the  Company  for  and  on  account  of  his  son. 
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Thomas  Beaveley  the  younger,  and  that  the  same  shares  had  been      Be  ihi: 
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transferred  to  Thomas  Beaveley  the  younger,  with  the  consent  of  the  England 
managing  directors  of  the  Company,  upon  a  declaration  that  Thomas  ^^»*^ino  Co. 
Beaveley  the  younger,  as  such  *purchaser,  was  of  the  full  age  of  cask. 
twenty-one  years;  and  the  fa«t  that  Thomas  Beaveley  the  younger  [  •651  ] 
was,  at  the  respective  times  when  the  shares  were  so  transferred  to 
him  in  the  books  of  the  said  Banking  Company,  and  at  the  time  he 
executed  the  deed  of  transfer  and  entered  into  the  covenant  set  forth 
therein,  and  then  continued,  a  minor  ;  and  that  such  purchase  and 
transfer  were  entered  into  and  executed  in  ignorance,  by  the  said 
Thomas  Beaveley  the  elder,  of  the  regulations  of  the  Banking  Com- 
pany ;  and  that  he  had,  at  the  request  of  the  directors  of  the  Banking 
Company,  agreed  to  enter  into  covenants  to  indemnify  the  Banking 
Company  against  all  losses  by  reason  of  the  said  Thomas  Beaveley 
the  younger  not  being  of  the  age  of  twenty-one  years ;  and  that  the 
said  Thomas  Beaveley  the  elder  had  received,  as  the  guardian  of 
the  said  Thomas  Beaveley  the  younger,  various  dividends ;  and 
that  it  had  been  agreed  that  he  should  continue  to  receive,  as  such 
guardian,  the  dividends  thereafter  to  grow  due  in  respect  of  the 
said  shares,  on  his  entering  into  the  covenant  thereinafter  con- 
tained :  the  said  Thomas  Beaveley  the  elder  covenanted  with  the 
parties  thereto  of  the  second  and  third  parts,  that  Thomas  Beaveley 
the  younger  should,  at  all  times,  as  well  in  respect  of  the  said 
shares  thereinbefore  referred  to,  as  in  respect  of  any  other  shares 
of  which  he,  whilst  under  the  age  of  twenty-one  years,  should,  with 
the  approbation  of  the  board  of  directors  of  the  said  Banking  Com- 
pany, become  the  proprietor,  pay  all  instalments  that  might  be 
duly  required  thereon,  and  observe  and  perform,  and  in  all  other 
respects  keep,  all  the  covenants,  agreements,  and  provisions  con- 
tained or  referred  to  in  the  then  present  or  any  other  deed  of 
constitution  of  the  Banking  Company,  and  all  other  regulations 
affecting  holders  of  shares  in  the  Company,  so  far  as  the  same 
ought,  on  the  part  of  Thomas  Beaveley  the  younger,  to  be  kept ;  and 
also  that  Thomas  Beaveley  the  younger  should,  upon  his  attaining 
his  age  of  t wen ty^ne  years,  execute  *the  deeds  of  constitution  of  the  [  *'>52  ] 
Banking  Company ;  and  the  said  Thomas  Beaveley  the  elder  also 
covenanted  to  indemnify  all  the  members  of  the  Banking  Company 
against  all  losses,  costs,  damages,  and  expenses,  by  reason  of  Thomas 
Beaveley  the  younger  being  under  the  age  of  twenty-one  years. 

Thomas  Beaveley  the  elder  received  all  the  dividends  payable  in 
respect  of  the  sixty-six  shares  until  the  Company  stopped  payment. 
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giving  the  Company  receipts,  signed  "  For  Thomas  Reaveley,  junior 
— Thomas  Reaveley." 

The  official  manager  inserted  the  name  of  Thomas  Beaveley 
the  elder,  as  a  '^  contributory  "  to  the  Company,  in  the  list  made 
up  by  him  in  pursuance  of  the  direction  contained  in  sect.  91  of 
the  Winding-up  Act. 

After  argument  before  him,  the  Master  settled  the  list  of 
contributories,  retaining  the  name  of  Thomas  Beaveley  the  elder 
on  the  list  T^^ithout  limitation,  and  gave  the  following  written 
memorandum  of  the  grounds  of  his  decision : 


''  For  the  purpose  of  coming  to  a  right  conclusion  on  this  and 
the  numerous  other  disputed  cases,  it  is  necessary  to  put  a  con- 
struction on  the  term  '  contributory '  in  sect.  8  (i)  of  the  Act ;  or 
rather  to  put  a  construction  on  the  interpretation  which  the  clause 
gives  of  the  term  *  contributory.' 

"  The  interpretation  contains  several  descriptions : 

"  First,  every  member  of  a  Company. 

"  Secondly,  every  person  liable  to  contribute  to  the  payment  of 
any  of  the  debts,  liabilities,  or  losses  of  a  Company ;  as  real  or 
personal  representative  or  devisee. 

"  Thirdly,  every  person  liable  to  contribute,  &c. ;  as  a  former 
member  of  a  Company. 

"  Fourthly,  every  person  liable  to  contribute,  &c. ;  as  real  or  per- 
sonal representative  or  devisee  of  a  membei  of  a  Company  deceased. 
[  553  ]  **  Fifthly,  every  person  liable  to  contribute  to  the  payment  of 

&c.,  *  or  otherwise  howsoever.'  It  is  contended  that  the  words 
'otherwise  howsoever'  only  mean  persons  tjmdem  generis  with 
the  persons  previously  described ;  and  I  presume  the  case  of  Rex  v. 
Whitnash  (2)  would  be  considered  an  authority  establishing  that 
rule  of  construction.  I  doubt  the  application  of  that  rule  of  con- 
struction to  an  interpretation  clause ;  be  that  as  it  may,  the  rule 
of  construction  established  by  the  case  referred  to  must  depend 
upon  the  object  and  scope  of  the  enactment. 

'^  The  object  and  scope  of  this  Act  are  much  grater  than  merely 
to  make  the  four  first  classes  contributories.  It  was  known  to  the 
Legislature  that  many  other  persons  were  liable  to  contribute  to  the 
payment  of  debts,  &c.  of  a  Company ;  and  that,  under  such  varying 
circumstances,  it  was  impossible  to  describe  them  by  any  known 
term,  or  to  enumerate  them.  Therefore  the  words  'otherwise 
(1)  Vide  post,  p.  192,  n.  (1).  (2)  7  B.  &  0.  596. 


TOL.  Lxxv.]    1848.    CH.     1  DE  G.  &  SM.  568—554.  191 

howsoever '  were  used  emphatically,  to  bring  such  persons  within       Be  The 
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the  operation  of  the  Act.    The  word  *  contributory,'  throughout  the     England 

Act,  must  be  construed  by  reference  to  the  interpretation.     The  ^^^^^ino  Co. 

very  expression  of  the  Act,  *  winding-up,'  strongly  confirms  this        casb, 

more  extended  construction  of  the  word  '  contributory ; '  and  see 

*  fincdly  wind  up  and  settle,'  in  the  8th  section. 

''This  construction  of  the  Act  will  be  applicable  to  each  case 
which  the  official  manager  claims  to  bring  within  it. 

''  He  claims  to  put  Thomas  Reaveley  the  father  upon  the  list  of 
contributories.     I  think  he  has  a  right  to  do  so. 

"  The  deed  of  covenant  of  March,  1842,  renders  the  father,  I  think, 
liable  to  contribute,  within  the  before-mentioned  5th  class  of  persons. 

''  I  consider  him  a  contributory,  though  a  trustee  for  his  infant 
son ;  by  agreement,  (under  seal),  he  puts  himself  in  the  place  of 
bis  son,  80  far  as  regards  any  liability  incurred  ^during  the  son's  [  *564  ] 
minority ;  he  covenants  to  pay  all  instalments  in  respect  of  calls 
duly  made.  Calls  ordered  by  this  Court  are,  I  think,  within  the 
covenant  to  pay  such  instalments. 

''  I  propose  to  put  Thomas  Beaveley  the  father  upon  the  list  of 
contributories.  -J.W.Farrbr. 

"8th  December,  1848." 

Mr.  Beaveley,  having  obtained  the  Master's  certificate  of  the 
above  decision,  gave  a  notice  of  motion  under  s.  99  of  the  Act, 
entitled  in  the  matter  of  the  Act  and  of  the  Company,  that  the 
Court  would  be  moved,  before  his  Honour  the  Vice-Chancellor  Sir 
James  Lewis  Knight  Bruce,  "  that  the  said  decision  of  the  Master 
might  be  reversed,  and  that  his  name  might  be  struck  out  of,  and 
excluded  from,  the  list  of  contributories  of  the  Company." 

Mr.  Russell  and  Mr.  Mmiisty,  for  the  motion : 
The  son's  name  alone  is  on  the  register  of  shareholders.     The 
directors  have  accepted  the  son's  name,  and  the  Company  cannot 
now  have  the  father  also. 

The  Winding-up  Act,  1848,  s.  39,  clearly  contemplates  minors  as 
shareholders. 

The  father  may  be  liable,  under  the  ordinary  remedies,  for  any 
damage  the  Company  may  sustain,  if  the  son  does  not  fulfil  the 
obligations  of  a  shareholder  of  the  Company  ;  but  these  remedies 
can  arise  only  after  the  damage  shall  have  occurred ;  and  it  may 
be,  that  the  son,  who  alone  is  entitled  to  the  profits,  will  fulfil  all 
the  obligations  in  respect  of  his  shares. 


192  1848.    CH.     1  DE  G.  &  SM.  554—556,  [b.r. 

Be  The  The  father  does  not  come  within  the  definition  of  "  member,"  or 

Kh^and     "contributory,"  contained  in  sect.  3  (i). 
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^Cm.  ^  against  the  Company;  it  merely  gives  a  mode  of  arranging  the 
[  566  ]  equities  between  the  members ;  but  the  Act  has  not  imposed  new 
or  original  obligations  on  persons  to  which  they  were  not  previously 
liable.  A  right  to  share  in  the  profits  is  the  condition  of  the  appli- 
cation of  the  provisions  contained  in  the  Act.  Now,  if  the  covenant 
of  the  father  renders  him  liable  to  have  his  name  inserted  as  a  con- 
tributory, there  is  no  reason  why  the  name  of  every  debtor  to  the 
Company  should  not  be  inserted  in  this  list.  Another  test  of  the 
father's  liability  to  be  on  the  list  is  this — whether,  before  the  passing 
of  this  Act,  a  bill  could  have  been  filed  against  the  father  as  a 
member  of  the  Company.     If  not,  this  Act  will  not  extend  to  him. 

All  the  provisions  of  the  Act  proceed  upon  the  principle,  that  a 
contributory  is  a  person  having  a  share,  or  representing  a  share- 
holder, in  the  Company ;  and  they  tend  to  support  the  argument, 
that  the  Act  was  not  intended  to  include  within  its  operation 
persons  not  previously  liable  as  partners. 

His  Honour  inquired  whether  there  was  any  liability  to  the 
Company  in  respect  of  these  sixty-six  shares  to  which  the  father 
had  not  subjected  himself? 

Mr,  J.  RuHsell : 
I  •ese  ]  The  father  is  only  liable  upon  his  covenant  ♦to  indemnify  the 

Company  against  the  consequences  that  may  result  to  them  from 
the  non-payment  by  the  son.  At  this  moment  there  is  no  actual 
liability  existing  of  any  kind  in  any  one. 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  HeacUam,  for  the  respondents, 
the  official  managers,  were  not  called  upon  by  the  Court. 

(1)  By  the  Winding-up  Act,  1848,  winding  up  the  affairs  thereof  under 

6.  3,  after  providing,  this  Act. 

"That   the   following    words    and  ''The    word    'contributory'    shall 

expressions  in  this  Act  shall  have  the  include  every  member  of  a  Company, 

meanings    hereby    assigned  to    them  and  also  every  other  pei-son  liable  to 

respectively,  so  far  as  such  meanings  contribute  to  the  payment  of  any  of 

are  not  excluded  by  the  context,  or  by  the  debts,  liabilities,  or  losses  thereof, 

the  nature  of  the  subject-matter ;  it  is  whether  as  heir,  devisee,  executor,  or 

provided  as  follows :  administrator  of  a  deceased  member, 

*'The  word  'member*  shall  mean  or  as  a  former  member  of  the  same, 
an}'  person  entitled  to  a  share  of  the  or  as  heir,  devisee,  executor,  or  ad- 
assets  or  accruing  profits  of  any  such  ministrator  of  a  former  member  of 
Company  at  the  time  of  presenting  the  the  same,  deceased,  or  otherwise  how- 
petition  for  dissolving  the  same,  or  soever." 
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The  Vicb-Chancellor  : 

Independently  of  the  great  respect  due  to  the  opinion  of  Mr. 
Farrer,  there  is  so  much  good  sense  and  fairness  in  the  conclusion 
to  which  he  has  come  in  this  respect,  that  it  would  be  with  the 
greatest  regret  that  I  should  find  myself  placed  under  the  necessity 
of  differing  from  him :  but  I  do  not  find  myself  placed  under  that 
necessity. 

How  this  case  would  have  stood  if  the  minor  had  attained 
majority — how  the  case  would  have  stood  if  the  Company  had  not 
been  actually  dissolved,  or  how  the  case  would  have  stood  if  its 
affairs  had  not  been  directed  to  be  wound  up  under  the  provisions 
of  the  Act  of  Parliament  that  has  been  so  often  mentioned,  it  is 
unnecessary  to  say.  I  have  to  deal  with  the  case  as  it  actually 
stands  before  me ;  and  looking  at  the  contents  of  this  deed,  not 
only  as  far  as  its  operative  part  is  concerned,  but  also  as  far  as  its 
recitals  are  concerned,  I  am  of  opinion  that  the  Master  has  come 
to  a  sound  conclusion  in  inserting  the  name  of  Mr.  Beaveley  the 
elder  in  the  list  of  contributories  to  the  Company,  as  a  contributory, 
without  qualification,  in  respect  of  sixty-six  shares.  I  must, 
therefore,  refuse  this  motion,  and  I  refuse  it  with  costs. 

[An  appeal  from  this  decision,  reported  in  1  Hall  &  Twells,  118, 
was,  on  the  11th  January,  1849,  dismissed  with  costs  by  the  Lord 
ChanceiiLor,  who  said  that  he  was  quite  satisfied  with  the  decision 
of  the  Master  and  of  the  Yice-Chancellor  Enioht  Bruce,  and  he 
must  refuse  this  motion,  with  costs.] 
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FENWICK'S  Case. 

(1  De  G.  &  Sm.  557—560 ;  S.  C.  18  L.  J.  Ch.  112.) 

A  father  purchased  shares  in  a  joint-stock  Bank,  for  two  infant  sons,  in 
the  name  of  their  uncle  as  a  trustee,  and  the  uncle's  name  was  so  entered 
on  the  share  register  of  the  Company.  By  an  agreement  afterwards  entered 
into,  the  uncle  admitted  that  the  father  was  entitled  to  the  profits  of  the 
shares  till  the  minors  became  of  age,  and  it  was  agreed,  that  then  the  omcle 
should  assign  the  shares  to  the  two  minors,  and  the  father  agreed  to 
indemnify  the  imcle  in  respect  of  the  shares.  The  uncle  received  the  divi- 
dends, and  paid  them  to  the  father :  Held,  that  the  father's  name  ought  not 
to  be  inserted  on  the  list  of  contributories,  under  the  Winding-up  Act,  1848. 

A  man  may  be  liable  to  the  creditors  of  a  Company  without  being  liable 
to  have  his  name  inserted  in  the  list  of  contributories. 

In  the  year  1842,  Mr.  Bichard  Fenwick  purchased  195  shares  in 
the  North  of  England  Joint-stock  Banking  Company,  in  the  name 
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of  his  brother,  Mr.  John  Fenwick,  as  a  trustee  for  John  Bichard 
Fenwick  and  George  Fenwick,  two  sons  of  Mr.  Richard  Fenwick, 
who  were  minors. 

Mr.  John  Fenwick's  name  was  entered  in  the  share  register  of 
the  Company,  as  trustee  for  John  Bichard  Fenwick  and  George 
Fenwick,  the  minors. 

In  September,  1848,  Mr.  Bichard  Fenwick  and  Mr.  John 
Fenwick  entered  into  the  following  agreement : 

''It  is  this  day  mutually  declared  and  agreed  between  us  the 
undersigned  Bichard  Fenwick  and  John  Fenwick,  that  the  under- 
mentioned shares,  namely,  (the  shares  were  specified,  and  included 
the  196  in  the  North  of  England  Joint-stock  Bank,)  are  held  by 
the  said  John  Fenwick  in  trust  for  John  Bichard  Fenwick  and 
George  Fenwick  (sons  of  the  said  Bichard  Fenwick),  and  that  the 
said  Bichard  Fenwick  is  entitled  to  the  dividends,  profits,  and 
emoluments  arising  from  the  said  shares,  until  his  said  sons,  John 
Bichard  and  George,  shall  attain  their  respective  ages  of  twenty- 
one  years ;  and  the  said  John  Fenwick  further  declares,  that  on 
the  said  John  Bichard  Fenwick  and  George  Fenwick  attaining 
their  majority,  or  at  the  request  of  the  said  Bichard  Fenwick,  the 
said  John  Fenwick  shall  and  will  transfer  the  said  shares  so  held 
by  him  in  trust  as  aforesaid  unto  the  said  John  Bichard  Fenwick 
and  George  Fenwick,  their  executors,  administrators,  or  assigns,  or 
to  such  other  person  or  persons  as  they,  or  any  of  them,  may 
appoint.  And  the  said  Bichard  Fenwick,  his  heirs,  executors,  and 
administrators,  doth  hereby  agree  to  *hold  the  said  John  Fenwick, 
his  heirs,  executors,  administrators,  and  assigns,  harmless  and 
indemnified  against  all  losses,  damages,  failures,  and  expenses, 
which  may  from  henceforth  arise,  for  or  by  reason  or  on  account 
of  the  said  shares  so  held  by  him  the  said  John  Fenwick,  his 
executors,  administrators,  and  assigns,  in  trust  for  the  said  John 
Bichard  Fenwick  and  George  Fenwick,  their  heirs,  executors, 
administrators,  and  assigns.  Dated  this  6th  day  of  September, 
1843." 

The  name  of  Mr.  John  Fenwick  continued,  until  February,  1848, 
to  be  on  the  share  register  as  the  sole  owner  of  these  195  shares, 
as  trustee,  until  the  month  of  February,  1848,  and  he  acted  and 
was  treated  as  to  such  shares  as  the  sole  owner ;  but  on  receipt 
of  the  dividends  from  time  to  time,  he  paid  them  over  to  the 
credit  of  an  account  of  Mr.  Bichard  Fenwick  with  the  Banking 
Company. 
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Mr.  John  Fenwick  paid  three  calls  made  upon  the  shareholders      Re  Thk 
by  the  directors  with  money  which  Mr.  Richard  Fenwick  raised  out     bnqi^d 
of  the  property  of  the  infants.  Bahkiho  Co. 

After  the  Bank  had  stopped  payment,  and  advances  by  way  of        casb. 
loan  were  required  by  the  directors  from   the  shareholders,  Mr. 
John  Fenwick  declined  to  make  any  advance,  alleging  that  he  was 
only  a  trustee. 

Mr.  Bichard  Fenwick  had  never  been  recognised  by  the  Company 
as  having  any  interest  whatever  in  the  Company. 

The  12th  article  of  the  deed  of  settlement  of  the  Company  pro- 
vided as  follows :  ''  The  person  in  whose  name  any  shares  shall 
stand  in  the  shareholders'  register,  shall,  to  all  intents  and  purposes 
whatsoever,  within  the  meaning  of  the  deed  of  settlement,  be 
deemed  at  law  and  in  equity  the  absolute,  sole,  and  beneficial 
holder  and  owner  of  such  shares ;  and  shall,  as  such,  be  the  only 
person  known  to  or  recognised  by  the  Company  in  all  votes, 
transfers,  notices,  payments,  receipts,  and  other  matters  relating 
to  the  same  shares ;  and  the  Company  shall  in  no  case  be  bound 
to  notice,  or  be  affected  with  express  notice  of,  any  trust  or  equitable 
*charge  imposed  on  any  shares,  or  with  any  gift  thereof  by  way  [  *669  ] 
of  legacy,  until  the  legatee  shall  have  become  a  shareholder  as 
hereinafter  mentioned." 

John  Bichard  Fenwick,  one  of  the  sons,  attained  his  age  of 
twenty-one  years  in  September,  1848.  The  official  managers  had 
placed  the  name  of  Mr.  Richard  Fenwick  upon  the  list  of  con- 
tributories  ;  but  the  Master  struck  his  name  out,  retaining  the  name 
of  John  Fenwick  upon  the  list. 

Mr.  Bacon,  Mr.  LUyyd,  and  Mr.  HeacUam  now  moved,  on  the 
part  of  the  official  managers,  that  the  name  of  Mr.  Richard 
Fenwick  might  be  placed  on  the  list : 

Bichard,  by  the  terms  of  the  agreement,  became,  at  least  until 
both  sons  became  of  age  and  should  claim  the  shares,  the  beneficial 
owner  of  those  shares ;  and  receiving,  as  of  right,  the  dividends, 
he  was  liable  to  the  creditors  of  the  Company ;  and  being  such,  he 
became  liable  to  have  his  name  inserted  in  the  list  of  contributories. 

The  8rd  section  of  the  Act  (i)  defines  a  contributory  to  be  any 
person  liable  to  contribute  to  the  payment  of  any  of  the  debts  and 
liabilities  of  the  Company,  and  it  cannot  be  denied  that  Mr.  Bichard 
Fenwick  is  so  liable.    *    *    * 

(1)  Vide  anU,  p.  192,  n.  (1). 
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Mr.  Lee  and  Mr.  E.  S.  WiUiams^  for  Mr.  Biohard  Fenwick, 
were  not  called  on  by  the  Court. 

Thb  Vigb-Changbllob  : 

A  man  may  be  liable  to  the  creditors  of  the  Company,  who  may 
not  be  liable  inter  socios. 

In  this  case  Mr.  Bichard  Fenwick  may  or  may  not  be  liable  to 
indemnify  Mr.  John  Fenwick ;  he  may  or  may  not  be  liable  to  all 
the  creditors  of  the  Company :  but  these  are  not  questions  before 
me.  The  present  question  is,  whether  Mr.  B.  Fenwick  is  a  person 
whose  name,  for  the  purposes  of  this  Act,  ought  to  be  inserted  in 
the  list  of  contributories.  I  am  of  opinion  that  his  name  ought  not 
to  be  in  the  list.    I  must  refuse  the  motion,  with  costs. 


i8«.  Al^GAS'S  Case. 

Jan,  16. 
(1  De  G.  &  SnL  660—563 ;  S.  C.  18  Jur.  76.) 

Kktost 
Bkuob.  V.-C.  ^  married  woman  became,  by  such  description,  a  registered  shareholdar 

r  560  1    '  ^  ^  joint-stock  Banking  Company,  having  purchased  the  shares  with  money 

arising  from  her  separate  estate. 

The  husband  occasionally  received  the  dividends  on  the  shares,  but 
always  signed  the  receipts  as  his  wife's  agent.  Though  not  a  r^gistezed 
shareholder,  he  attended  some  meetings,  and  once  held  the  proxy  of  an 
absent  shareholder,  which,  according  to  the  deed  of  settlement,  a  share- 
holder alone  could  do,  and  he  took  part  in  the  proceedings.  Previously  to 
the  dissolution  of  the  Company,  his  name  had  been  substituted,  without  his 
consent,  for  that  of  his  wife,  in  the  share  register :  Held,  that  he  was  not  a 
contributory  under  the  Act,  and  his  name  was,  upon  motion,  ordered  to  be 
struck  out  of  the  list. 

SemhUy  that  liability  to  creditors  of  the  Company  is  not  of  itself  sufficient 
to  make  a  person  a  "  contributory  "  within  the  Act 

Mbs.  Mart  Anoas,  the  wife  of  Mr.  John  Lindsay  Angas,  became, 
by  such  description,  with  her  husband's  knowledge,  the  registered 
proprietor  of  shares  in  the  North  of  England  Joint-stock  Banking 
Company.  The  shares  were  purchased  with  monies  arising  from 
the  separate  estate  of  Mrs.  Angas ;  but  it  was  not  proved  that  the 
directors  had  notice  of  this  circumstance. 

The  dividends  were  very  frequently  received  by  Mr.  Angas,  who 
occasionally  signed  the  receipts  thus :  ''  For  Mary  Angas,  John  L. 
Anoas  ; "  and  at  other  times,  ''  John  L.  Anoas,  per  proc.  Mary 
Angas ;  "  but  he  never  signed  any  receipt  for  dividends  in  his  own 
name  alone. 

In  the  returns  of  the  list  of  shareholders  made  to  the  Stamp 
[  ♦661  ]      Office,  the  name  of  Mrs.  Angas  was  inserted  until  *April,  1847.    In 
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the  list  then  prepared  and  retomed,  the  name  of  Mrs.  Angas  was      Be  the 
omitted,   and  that  of  Mr.  Angas  was  substituted,  without  the     ekolakd 
concurrence  or  knowledge  of  either  of  them.  banking  oo. 

All  notices  in  respect  of  the  shares  were  addressed  to  Mrs.  Angas,        casb. 
and  not  to  Mr.  Angas,  until  1847. 

In  1847  a  claim  for  calls  in  respect  of  the  shares  held  by  Mrs. 
Ang^s  was  made  on  Mr.  Angas,  which  he  refused  to  pay.  Shortly 
afterwards,  a  Mr.  Ness  proceeded  by  scire  facias  against  Mr.  and 
Mrs.  Angas,  in  the  Court  of  Exchequer,  to  recover  8,000Z.  debt,  and 
282.  68.  6d.  costs,  recovered  by  Mr.  Ness  in  an  action  against  one  of 
the  public  officers  of  the  Company.  Mr.  and  Mrs.  Angas  appeared 
and  pleaded  to  the  scire  facias,  but  the  matter  proceeded  no  farther. 
In  May,  1847,  Mr.  Ness  issued  a  writ  of  scire  facias  against  Mr. 
Angas  alone,  to  recover  the  amount  of  the  judgment  and  costs ;  and 
he  obtained  a  verdict,  at  the  Summer  Assizes,  1847,  for  Northum- 
berland, for  the  amount,  subject  to  various  points  of  law  reserved  at 
the  trial.  These  points  were  still  pending  in  the  Court  of  Exchequer, 
upon  a  rule  nisi  granted  to  the  defendant  to  enter  a  nonsuit. 

Mr.  Angas  had  no  shares  in  his  own  name  ;  but  it  was  in  evidence 
that  he  attended  the  meetings  of  shareholders,  and  took  part  in  the 
proceedings  at  one  such  meeting;  at  which  meeting  he  held  a 
proxy  for  an  absent  shareholder,  but  he  never  held  a  proxy  for  his 
wife.  The  Master  had  settled  the  list  of  contributories,  including 
the  names  of  Mrs.  Angas  and  of  Mr.  Angas  without  limitation. 

Mr.  Russell  and  Mr.  TVrreU  now  moved  that  the  decision  of  the 
Master  might  be  reversed,  and  that  the  name  of  Mr.  Angas 
might  be  struck  out  of  the  list : 

Mrs.  Angas's  name  ought  not  to  be  on  the  list.  The  Company 
knew  that  Mrs.  Angas  was  a  married  woman,  and  *they  admitted  [  *662  ] 
her  without  any  notice  to  Mr.  Angas  of  any  claim  upon  or  liability 
in  him  in  respect  of  these  shares.  Mr.  Angas  never  acted  except 
as  agent  of  Mrs.  Angas.  The  Company  cannot  claim  contribution 
from  Mr.  Angas.  It  is  a  very  different  question,  whether  Mr.  Angas 
is  liable  to  the  creditors  of  the  Company. 

Mr.  Bac(m,  Mr.  Lloyd,  and  Mr.  Headlam,  for  the  official 

managers  of  the  Company : 

Mr.  Angas's  assent  to  Mrs.  Angas  purchasing  the  shares,  which 

she  could  not  by  law  do  except  as  his  agent,  made  him  a  partner. 

The  Company  knew  that  Mrs.  Angas,  as  a  married  woman,  could 
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not  bind  herself,  and  bad  a  right  to  infer  that  she  could  hold  the 
shares  only  as  agent  for  her  husband.  Under  these  circumstances, 
the  Court  will  attribute  the  shares  of  Mrs.  Angas  to  the  ownership 
of  Mr.  Angas. 

By  clause  51  of  the  deed  of  settlement,  it  is  provided,  that 
shareholders  may  vote  by  proxy,  but  such  proxies  must  be  held 
by  shareholders  only ;  and  though  it  may  be  contended  that,  when 
Mr.  Angas  took  part  in  the  proceedings  at  a  meeting  of  share- 
holders, he  acted  only  under  his  proxy,  yet  Mr.  Angas  must  be 
taken  to  have  known  the  regulations  of  the  Company's  deed ;  and, 
in  his  acting  under  a  proxy,  it  was  assumed  by  him  and  the  body 
of  shareholders  that  he  was  himself  a  shareholder. 

The  Yioe-Chanoellor  : 

In  this  case  the  lady  had  a  husband  living  at  the  time  when  she 
bought  the  shares,  which  the  Company  knew.  They  accepted  her 
as  a  shareholder  in  respect  of  these  shares,  without  any  participa- 
tion on  the  part  of  her  husband,  and  the  dividends  were  afterwards 
received  by  him,  not  in  his  own  right  nor  in  right  of  his  wife,  but, 
in  every  instance,  as  his  wife's  agent. 

It  is  not  to  be  inferred,  from  the  evidence  adduced,  that  the  Com- 
pany ever  considered  they  had  any  rights  in  respect  *of  the  shares 
except  as  regarded  the  wife ;  and,  as  between  the  Company  and  the 
husband,  he  ought  not  to  be  held  liable. 

The  question  of  the  husband's  liability,  or  absence  of  liability,  to 
the  creditors  of  the  partnership,  is  not  before  me  under  this  Act. 
He  may  or  may  not  be  personally  liable  to  all  of  them.  The  ques- 
tion is  as  to  the  rights  of  these  persons  inte^-  se.  I  must  direct  the 
name  of  Mr.  Angas  to  be  struck  out  of  the  list ;  but,  as  I  differ 
from  the  Master,  whose  judgment  is  of  great  weight,  I  cannot  give 
any  costs  upon  this  motion  (i). 


(1)  This  case  was  brouglit  by  appeal 
before  the  Lobd  Chancellor,  who 
directed  the  matter  to  stand  oyer  till 
the  result  of  the  proceedings  at  law 
was  known.  The  case  has  since  been 
argued  before  the  Court  of  Exchequer 


on  the  points  reserved,  and  the  rule  to 
enter  a  nonsuit  was  made  absolute ; 
the  Court  holding,  that  Mr.  Angas 
was  not  liable :  Ness  y.  Angcu,  Exdi., 
May  8,  1849,  [3  Ex.  806]. 
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AEMSTRONG'S  Ca8e(1).  i849. 

(1  De  G.  &  Sm.  565—371  ;  S.  C.  13  Jur.  75.)  Ja^S. 

By  the  deed  of  settlement  of  a  Banking  Company,  executors  of  deceased       ^^'®2^« 
shareholders  had  the  option  of  becoming  shareholders  on  giving  certain      ^^^^    **  * 
notice,  or  of  selling  the  shares ;  and,  until  the  option  was  exercised,  the        ^        J 
dividends  might  be  retained  by  the  Company,  as  a  guarantee  fund.    In 
default  of  any  person  executing  the  deed  in  respect  of  such  shares,  after  six 
months'  notice,  the  shares  were  liable  to  forfeiture.    A  shareholder  in  the 
Company  bequeathed  his  shares  to  his  executor,  in  trust  to  convert  them 
into  money.    The  executor  sold  some  of  the  shares,  but  did  not  give  the 
proper  notice  to  make  himself  a  shareholder  as  to  the  rest,  and  was,  never- 
theless, permitted  to  receive  the  dividends  on  them  for  five  years,  signing 
the  receipts  as  executor  only :  Held,  that  he  was  not  a  contributory  without 
qualification. 

James  Hbdlet,  being  possessed  of  eleven  shares  in  the  North  of 
England  Joint-stock  Bank,  by  his  will  gave  the  residue  of  his 
personal  estate,  including  these  shares,  to  William  Armstrong, 
(whom  he  appointed  trustee  and  executor  of  his  will),  upon  trust, 
with  all  convenient  speed,  after  his  decease,  to  sell  and  convert  the 
same  into  money,  and,  after  payment  of  debts,  to  invest  the  residue 
in  Government  or  real  securities,  and  to  pay  the  produce  thereof 
to  the  testator's  sister,  for  her  separate  use  for  life,  with  trusts  over 
for  her  children  and  the  children  of  other  persons  named. 

The  testator  died  in  May,  1844,  and  Mr.  Armstrong  proved  the  [  566  ] 
will  and  took  on  himself  the  trusts.  He  received  three  dividends 
on  the  shares  which  had  belonged  to  the  testator,  as  they  became 
payable,  signing  receipts  for  them  in  his  name,  with  the  addition 
of  "  Executor  of  James  Hedley.**  In  December,  1845,  he  transferred 
five  of  the  shares  to  a  Mr.  Bramwell. 

The  clauses  of  the  deed  of  settlement  applicable  to  this  case  were 
the  following : 

"  No.  10.  It  shall  not  be  lawful  for  two  or  more  individuals  to 
subscribe  for  or  hold  jointly,  except  as  trustees,  executors,  or 
administrators,  any  shares  in  this  Company ;  and  in  no  case  shall 
any  share  be  divided  into  fractional  parts. 

"No.  12.  This  clause  is  fully  set  out  in  Femvick'a  case,  aiite, 
p.  195. 

"  No.  14.  Each  shareholder  shall  be  entitled  to  and  interested  in 
the  profits,  and  be  subject  and  liable  to  the  losses  of  the  Company, 
in  proportion  to  his  shares. 

"  No.  28.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  shareholder, 

(1)  City  of  Glasgow  Bank,  Buchan^a  case  (1879)  4  App.  Cas.  594. 
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Re  The      or  the  assignee  of  any  bankrupt  or  insolvent  debtor,  possessed  of 
England     shares,  shall  not  be  a  member  of  the  Company  in  respect  of  such 
Bankino  Co.  glares  as  shall  be  vested  in  him  in  any  of  the  aforesaid  capacities 
BTBONQ's     respectively,  but  such  assignee  of  a  bankrupt  or  insolvent  debtor 
^^^^'       shall  sell  and  dispose  of  such  shares  in  manner  and  subject  to  the 
provisions  hereinbefore  expressed  and  contained  with  respect  to 
the  sale  and  transfer  of  shares ;  and  any  such  husband,  executor, 
administrator,  or  legatee,  as  aforesaid,  shall  be  at  liberty  either  to 
sell  and  dispose  of  the  shares  so  vested  in  him,  in  like  manner 
and  subject  as  aforesaid,  or,  at  his  option,  to  become  a  member 
of  the  Company  in  respect  of  such  shares,  on  complying  with  the 
provisions  of  these  presents,  as  next  hereafter  expressed  in  that 
behalf. 
[  667  ]  "  No.  29.    The  husband   of  any   female   shareholder,  or    the 

executor,  administrator,  or  legatee  of  a  deceased  shareholder, 
who  shall  be  desirous  of  becoming  a  member  of  the  Company  in 
respect  of  the  shares  vested  in  him  in  any  of  such  capacities 
respectively,  shall  give  notice  in  writing  at  the  banking-house  of 
the  Company,  in  Newcastle-upon-Tyne,  of  such  his  desire ;  in  which 
notice  shall  be  expressed  the  name  and  place  of  abode  of  the  person 
giving  the  same,  and  the  name  of  the  shareholder  in  whose  place 
or  right  he  claims,  and  the  number  of  shares  in  respect  whereof  he 
is  desirous  of  becoming  a  member  ;  whereupon,  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settlement,  he  shall 
be  admitted  and  become  a  member  of  the  Company  in  respect  of 
such  shares,  and  have  the  same  transferred  into  his  name  accord- 
ingly, and  shall  be  personally  charged  with  the  duties  and  liabilities 
incident  to  the  ownership  of  the  same. 

"  No.  80.  The  husband  of  any  female  shareholder,  or  the  executor, 
administrator,  or  legatee  of  any  deceased  shareholder,  who  shall 
not,  under  the  provision  lastly  hereinbefore  contained,  elect  to 
become  a  member  of  the  Company  in  respect  of  the  shares 
vested  in  him  in  any  such  capacity,  and  also  the  assignee  of 
every  bankrupt  or  insolvent  debtor  possessing  shares,  shall  be 
entitled  to  receive  any  dividend  which  shall  have  become  due 
on  the  shares  so  vested  in  him  in  any  such  capacity  as  afore- 
said, before  his  title  to  the  same  shares  accrued ;  but  no  dividends 
which  shall  become  due  on  the  same  shares  after  his  title  shall 
have  accrued,  shall  be  payable  to  or  demandable  by  him,  but  shall, 
till  some  person  shall  have  become  a  member  of  the  Company  in 
respect  of  the  said  shares,  remain  in  suspense,  and  shall  not  be 
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paid  till  the  transfer  thereof  shall  be  completed,  and  the  new  holder       Re  Tbb 
thereof  shall  claim  the  same ;  and  every  transfer  shall  carry  with     England 
it  the  profits  and  interest,  and  share  of  capital  and  surplus  or  Banking  Co. 
guarantee  fund,  in  respect  of  the  shares  transferred,  so  as  to  close     strong's 
all  the  right  and  interest  of  the  *party  or  parties  making  such        ^^■• 
transfer^  in  respect  of  such  transferred  shares. 

"No.  31.  In  case  any  person  in  whom  any  shares  shall  by 
original  subscription,  purchase,  marriage,  bequest,  representation, 
or  other  mode  of  acquisition,  become  vested,  and  who  shall  not  have 
execnted  the  deed  of  settlement,  shall,  for  six  calendar  months  after 
notice  in  writing  for  that  purpose,  neglect  or  refuse  to  execute  the 
same,  it  shall  be  lawful  for  the  directors  to  declare  the  shares  so 
vested  in  such  person  so  neglecting  or  refusing,  and  all  benefit  and 
advantage  whatsoever  incident  thereto,  to  be  forfeited  to  the  other 
shareholders,  and  the  same  shall  be  forfeited  accordingly." 

It  had  not  been  the  practice  of  the  Company,  or  directors  of  the 
Bank,  to  enforce  the  rules  requiring  notice  to  be  given  by  executors 
of  their  intention  to  become  shareholders,  the  usual  course  having 
been  for  the  Company  to  be  satisfied  with  the  production  and 
registration  in  their  books  of  the  probate  of  the  will  of  the  deceased 
shareholder,  or  letters  of  administration  to  his  estate,  together  with 
such  evidence  as  might  be  sufficient  to  satisfy  the  Company  of  the 
identity  of  the  person  filling  the  office  of  executor  or  administrator, 
and  thereupon  to  pay  the  dividends  to  him. 

The  official  manager,  in  making  out  the  list  of  contributories, 
inserted  the  name  of  Mr.  Armstrong  as  a  contributory  for  six  shares, 
without  qualification. 

It  was  in  evidence  before  the  Master,  that  a  Mr.  Ness  had 
obtained  judgment  against  the  Company  for  S,OOOZ.,  and  was 
proceeding  by  scire  facias  to  enforce  the  judgment  against  Mr. 
Armstrong  ;  and  it  appeared,  that,  upon  such  proceeding,  the 
question  was  pending  before  the  Court  of  Exchequer,  whether 
Mr.  Armstrong  was  a  member  liable  generally  to  a  creditor  of  the 
Company,  or  whether  he  was  a  member  liable  only  as  executor. 

The  Master  retained  the  name  of  Mr.  Armstrong  in  the  list,        [  ^^^  ] 
without  qualification. 

Mr.  Russell  and  Mr.  Piggott  moved,  on  behalf  of  Mr.  Arm- 
strong, that  the  decision  of  the  Master  might  be  revised,  and 
that  Mr.  Armstrong's  name  might  be  struck  out  of  the  list  of 
the  contributories  of  the  Company.     *     ♦    ♦ 
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[  •671  ] 


Mr.  Beacon,  Mr.  Lloyd,   and  Mr.  Headlam,  for  the  official 
manager,  in  support  of  the  Master's  decision.     *     ♦    ♦ 

Thb  Yice-Ghancellor  : 

Mr.  Armstrong  has  done  many  acts  as  an  executor,  and  none  aa 
in  his  own  right.  I  consider  the  question  to  be,  not  whether  Mr. 
Armstrong  is  personally  and  individually  liable  to  the  creditors  of 
the  partnership  Company.  That  question  is  not  before  me  in  any 
manner,  nor  will  it  be  affected  by  what  the  Master  has  done,  or  by 
what  is  to  be  done  by  me.  Mr.  Armstrong  may  be  liable  personally 
and  individually  to  creditors,  or  he  may  be  liable  only  as  executor : 
as  to  that  I  decide  nothing.  The  question  before  me  is,  what  is 
Mr.  Armstrong's  position,  as  between  himself  and  the  Company? 
I  think  the  evidence  not  sufficient  to  show  that  he  was,  or  has 
become,  liable,  otherwise  than  as  executor.  It  seems  to  have  been 
assumed  that  it  was  for  the  benefit  of  the  Company  that  he  should 
be  individually  retained,  rather  than  as  executor.  How  that  may 
be,  I  do  not  know.  Looking  at  the  provisions  of  the  deed,  looking 
at  the  whole  course  of  proceedings,  and  at  the  manner  in  which  the 
receipts  were  signed,  I  cannot  think  him  personally  Uable. 

I  agree  that  the  parties  intending  to  waive  the  formalities  of  the 
deed  of  settlement,  might  have  waived  them  ;  but  it  *is  not  proved 
that  they  intended  to  waive  them.  I  think  it  should  be  referred 
back  to  the  Master,  to  review  his  decision  (i). 


1849. 
Jan,  16. 

Knioht 
Bkucb,  V.-C. 

On  Appeal 
Jan.  30. 

Lord 
COTTBMHAV, 

L.C. 

[671] 


HAWTHOEN'S  Case. 


(1  De  G.  &  Sm.  571—578  ;  S.  C.  13  Jur.  77 ;  affd.  1  De  G.  M.  &  G.  49 ;  S.  C. 
1  H.  &  T.  225 ;  18  L.  J.  Ch.  179 ;  13  Jur.  158.) 

A.,  a  shareholder  in  a  joint- stock  Banking  Company,  established  under 
the  7  Geo.  lY.  c.  46,  effectually  assigned  his  shares  in  the  Company  within 
three  years  prior  to  the  winding-up  of  such  Company,  under  11  &  12  Vict, 
c.  45.  It  appeared  that  there  was  at  least  one  other  former  shareholder  in 
the  same  situation :  Held,  that  A.  had  been  properly  included  in  the  list  of 
contributories,  and  that  it  was  no  objection  that  his  name  had  been  placed 
on  the  list  upon  notice  given  by  a  continuing  shareholder. 

On  the  2nd  of  January,  1847,  Mr.  Robert  Hawthorn,  then  the 
holder  of  eighteen  shares  in  the  North  of  England  Joint-stock  Bank- 
ing Company,  effectually  transferred  them  to  John  Cowens,  and 


(1)  An  appeal  from  this  decision  to 
the  LoBD  Chancsllob  has  been  heard 
and  ordered  to  stand  over  until  the 
result  of  the  proceedings  at  law  is 
known.    [No  report  of  this  appeal  can 


be  found.  The  proceedings  at  law 
{Ness  V.  Armstrong)  are  reported  4 
Ex.  21,  the  Court  holding  that  Mr. 
Armstrong  was  not  a  member  of  the 
Company.] 
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thenceforth  Bobert  Hawthorn's  name  was  not  returned  to  the  Stamp      Re  The 

^«.  KOBTH  OF 

Umce.  bkolahd 

The  oflScial  managers,  one  of  whom  was  a  continuing  shareholder  ^^^^^  Co. 

£[a.wt&obn'b 
in  the  Company,  summoned  Mr.  Hawthorn  to  show  cause  why  his        casb. 

name  should  not  be  on  the  list,  under  the  81st  section  of  the  Act, 

which  provides  that  it  shall  be  lawful  for  any  person  whose  name 

shall  stand  upon  the  list  of  contributors  to  summon  any  person 

whose  name  shall  not  be  upon  such  list,  and  who  shall  not  have 

been  previously  specially  excluded  therefrom,  to  appear  before  the 

Master  at  a  day  and  time  to  be  therein  specified,  to  show  cause  why 

his  name  should  not  be  included  in,  or  should  be  specially  excluded 

from,  the  list ;    and  that,  upon  the  return  of  such  summons,  or  at 

any  future  time,  to  be  fixed  by  the  Master,  he  shall  consider  the 

liability  or  alleged  liability,  or  right  of  the  party  so  summoned,  to 

be  inserted  in  such  list,  and  shall,  by  writing  under  his  hand,  declare 

whether  such  party  should  or  should  not  be  included  in,  or  excluded 

from,  the  list. 

The  Master,  after  hearing  the  parties,  settled  the  list  of  contribu-       [  572  ] 
tories,  including  the  name  of  Mr.  Bobert  Hawthorn  as  a  contributory 
in  respect  of  eighteen  shares,  and,  as  such,  liable  to  debts,  liabilities, 
and  losses  of  the  Company  up  to  the  1st  of  January,  1847. 

It  appeared  that  there  was  at  least  one  other  former  shareholder, 
who  had  ceased  to  hold  shares  at  a  period  anterior  to  January,  1847. 
The  name  of  this  other  shareholder  was  William  Hawthorn. 

Mr.  RusseU  and  Mr.  Bates  now  moved,  on  behalf  of  Mr.  Robert 
Hawthorn,  that  his  name  might  be  struck  out  of  the  list  of 
contributories,  [and  cited  7  Geo.  lY.  c.  46,  s.  18,  and  contended  that] 
Mr.  Bobert  Hawthorn  ought  not  to  be  placed  on  the  list  of  con-  [  674  j 
tributories  until  the  funds  of  the  Company,  and  all  the  means  of  all 
the  present  shareholders,  are  exhausted. 

[And  that]  Mr.  Hawthorn  ought  not  to  be  on  the  list ;  because,  [  576  ] 
if  he  is  liable  as  a  contributory  at  all,  it  is  in  a  way  not  provided 
for  by  the  Act.  To  ascertain  Mr.  Hawthorn's  liability,  or  to  charge 
him  with  any  liability,  it  is  necessary  to  make  a  rest,  and  determine 
what  were  the  liabilities  subsisting  on  the  1st  of  January,  1847, 
when  Mr.  Hawthorn  ceased  to  be  a  shareholder ;  and  inasmuch  as 
the  Act  provides  no  machinery  for  doing  this,  there  is  no  object  for 
which  his  name  should  be  on  the  list. 

Mr.  Bacon^  Mr.  Lloyd,  and  Mr.  Headlam,  for  the  official 
manager,  were  not  called  on  by  the  Court. 


04  1849.    CH.     1  DE  G.  &  SM,  575—576.  [r.r. 

Be  The       Thb  Yicb-Chancellob  : 
North  OF  ,.      .        x         i. 

Enolakd         It  appears  to  me,  that,  opon  the  present  apphcation,  I  ought  not 

,  , '  to  consider  as  material  the  difference,  if  there  is  any  solid  difference, 

LA  w  X  MO  bIi  8 

Cask.  between  the  certificate  which  the  Master  has  delivered  out,  at 
JotlU.  i^j.  Hawthorn's  request,  and  the  authenticated  list,  approved  and 
settled  by  the  Master,  which  is  before  me.  It  seems  to  me,  that, 
for  all  present  purposes,  I  ought  to  consider  the  certificate  as  good 
for  nothing,  so  far  as  it  differs,  if  it  substantially  differs,  from 
the  list  (i). 

The  next  consideration  is  this,  whether,  as  Mr.  Hawthorn  was 
brought  before  the  Master,  under  the  81st  section  of  the  Act  of 
1848,  by  Mr.  Eobson,  who  is  at  present  a  shareholder  in  the  Company, 
Mr.  Hawthorn  is  improperly  in  the  Master's  list,  on  the  assumption, 
that,  as  between  Mr.  Robson  and  Mr.  Hawthorn,  Mr.  Robson  is 
solely  liable.  I  think  that  it  is  not  necessary  to  give  any  opinion 
[  ♦676  ]  upon  the  question,  ♦whether,  as  between  these  two,  Mr.  Eobson  is 
solely  liable.  I  am,  however,  of  opinion,  that  Mr.  Hawthorn  is  not 
improperly  on  the  list,  merely  by  reason  that  it  was  Mr.  Robson 
who  was  the  means  of  bringing  him  there,  under  the  81st  section. 

The  main  question  is,  whether  this  gentleman,  Mr.  Hawthorn,  is 
a  contributory  within  the  definition  of  that  word  in  the  3rd  section 
of  the  Act  of  1848,  which  says,  that  the  word  "  contributory  "  shall 
include  every  member  of  a  Company,  and  also  every  other  person 
liable  to  contribute  to  the  payment  of  any  of  the  debts,  liabilities,  or 
losses  thereof,  whether  as  heir,  devisee,  executor,  or  administrator 
of  a  deceased  member,  or  as  a  former  member  of  the  same  Company, 
or  otherwise  howsoever. 

The  arguments  that  have  been  addressed  to  me  have  avoided 
the  consideration  of  the  position,  as  between  themselves,  of  the 
various  persons  who  are  in  Mr.  Robert  Hawthorn's  situation.  It 
is  possible  that  there  are  many  such ;  it  is  clear  that  there  is  one, 
namely,  Mr.  William  Hawthorn  :  and  one  raises  the  question. 
Now,  as  between  William  Hawthorn  and  Mr.  Robert  Hawthorn, 
and  also  as  between  him  and  other  persons  in  the  same  position, 
there  must  be  a  liability  to  contribute,  because  a  case  may  arise  of 
a  deficiency  on  the  part  of  the  persons  liable  before  them,  capable 
of  leading  to  the  necessity  of  proceeding  against  one  of  those. 
Clearly,  therefore,  as  between  them,  there  must  be  contribution, 
or  a  right  of  contribution,  or  a  power  of  enforcing  contribution, 
and  therefore  liability.  Now,  what  the  Master  has  done,  is  not,  as 
(1)  See  the  Winding-up  Act,  1848,  s.  99. 
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I  understand  it,  to  decide  the  order  and  coarse  of  liability  between  Be  Thk 
the  several  persons  who  may  be  liable :  that  arrangement  is  to  take  England 
place  hereafter  ;  for  by  the  88rd  section  it  is  enacted,  "  that,  at  any  Banking  Co. 
time  before  the  whole  of  the  assets  of  such  Company  shall  have  oasb. 
been  collected  or  converted,  and  if  the  assets  remaining  to  be  col- 
lected or  converted  shall  not  be  capable  of  being  immediately 
realised,  although  such  assets  may  not  appear  to  be  ^sufficient,  [  *577  ] 
and  also  after  the  assets  of  the  Company  shall  have  been  wholly 
exhausted,  it  shall  be  lawful  for  the  Master,  from  time  to  time,  to 
make  calls  on  the  contributories,  or  on  such  individual  contribu- 
tories,  or  classes  of  contributories,  as  he  may  think  proper,  but  so 
far  only  as  such  contributories,  respectively,  shall  be  liable,  at  law 
or  in  equity,  to  pay  the  same,  as  well  for  raising  such  amount  as 
may  be  necessary  to  pay  the  debts  or  liabilities  of  such  Company, 
or  any  part  thereof,  or  the  costs,  charges,  and  expenses  of  winding 
up  the  same,  as  also  for  the  purpose  of  adjusting  and  settling  the 
respective  claims  of  contributories  upon  each  other,  or  upon  the 
Company,  whether  such  claims  shall  have  arisen  since  or  before 
the  date  of  the  petition  for  dissolution  and  winding  up,  or  for 
winding  up,  as  the  case  may  be ;  and  the  amount  to  be  raised  by 
means  of  such  calls,  and  also  the  residue  of  assets  and  estate  of  the 
Company,  after  the  payment  of  all  debts  and  liabilities,  costs, 
charges,  and  expenses,  shall  be  paid  and  distributed  by  the  official 
manager,  under  the  directions  of  the  Master,  so  and  in  such  manner 
as  shall,  as  far  as  possible,  satisfy  all  such  claims,  and  shall  finally 
wind  up  and  settle  the  affairs  of  the  Company." 

Now,  the  Master  having  found  Bobert  Hawthorn  liable  to  all 
losses,  if  any,  up  to  the  1st  of  January,  1847,  inclusive,  I  am  of 
opinion  that  there  may  be  and  are  a  sense  in  which,  and  a  purpose 
for  which,  that  proposition  is  true.  I  am  of  opinion  that  the  pro- 
position does  not  involve  the  decision  of  par  jus  between  all  the 
persons  bound  by  it ;  but  the  order  in  which  the  liability  is  to  be 
enforced,  is  a  matter  to  be  decided  hereafter,  according  to  the  rights 
of  the  parties.  I  think  it  better  not  to  add  to  the  order  refusing 
the  motion,  a  declaration  that  it  is  without  prejudice  to  any  ques- 
tion as  to  the  order  of  liability :  these  words  are  unnecessary,  and 
may  be  dangerous ;  but  it  must  be  understood,  that  the  circum- 
stance of  Mr.  Hawthorn  being  in  the  list,  does  not  import  at  all 
that  there  may  not  be  other  persons  ♦in  the  list,  who,  as  between  [  •578  1 
him  and  them,  may  be  solely  liable.  I  shall  not,  however,  give 
costs  against  Mr.  Hawthorn. 
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Jan,  30. 

r  1  De  G.  M. 
&  G.  53  ] 


[•54] 


[Mr.  Hawthorn  appealed  from  the  decision  as  reported  in 
1  De  6.  M.  &  G.  49,  bat  the  appeal  was  dismissed,  with  costs, 
by  the  Lord  Chakgellob,  who  said,  p.  58 :] 

The  Act  defines  the  word  "  contributory,"  that  it  shall  include 
"  every  member  of  a  Company,  and  also  every  other  person  liable 
to  contribute  to  the  payment  of  any  of  the  debts,  liabilities,  or 
losses  thereof,  whether  as  heir,  devisee,  executor,  or  administrator 
of  a  deceased  member,  or  as  a  former  member  of  the  same,  or  as 
heir,  devisee,  executor,  or  administrator  of  a  former  member  of  the 
same,  deceased,  or  otherwise  howsoever."  The  official  manager  is 
bound  to  make  out  a  list  of  contributories,  which  list  is  to  be 
settled  by  the  Master,  who  is  also  to  determine  the  amount  to  be 
raised,  for  paying  debts  or  liabilities.  Then  under  the  84th  section, 
the  Master  is  to  apportion  the  amount  to  be  raised  among  the 
several  contributories  of  the  Company  appearing  upon  the  list,  or 
such  of  them  as  ought  to  contribute  thereto,  according  to  their 
respective  liabilities.  Thus  every  person  who,  in  any  event,  may 
be  liable,  is  to  be  included  in  the  list,  without  determining  in  what 
order ;  the  only  requisite  being,  that  they  are  persons  who  may  be 
called  on  to  contribute.  In  the  present  case,  there  is  a  party  who 
was,  prior  to  the  2nd  January,  1847,  a  shareholder,  and,  therefore, 
liable.  Whether  he  may  be  now  liable  in  an  equal  degree  with  the 
present  shareholders,  is  not  found  by  the  Master ;  but  only  that  he 
is  a  party  liable.  When  the  Master  has  found  all  who  are  liable, 
he  is  then  to  determine  in  what  proportion  *they  are  to  contri- 
bute. The  84th  section  shows,  that  the  list  consists  of  all  who  are 
liable  to  contribute,  not  of  any  particular  class  of  contributories 
only.  Mr.  Hawthorn's  name  is  on  the  list,  and  how  put  there 
is  immaterial,  if  he  is  liable  to  be  called  on.  This  is  all  that 
the  Master  has  done;  and  all  that  the  Master  has  decided  is 
correct,  namely,  that  Mr.  Hawthorn  is  a  party  liable.  The 
application  must  be  refused  with  costs. 


1849. 
March  15. 

Knight 
Bruce,  V.-C. 

[  1  De  G.  & 

Sm.  579  ] 


THOMAS'S  Case. 

(1  De  G.  &  Sm.  679—680;  S.  C.  18  L.  J.  Ch.  249 ;  13  Jiu-.  274.) 

A  testator  was  a  shareholder  in  a  joint-stock  Banking  Company,  which 
was  established  under  the  provisions  of  the  7  GFeo.  lY.  c.  46 ;  and,  according 
to  the  deed  of  settlement  of  which,  personal  representatiyes  of  deceased 
shaieholders  might  become  shareholders,  on  giying  certain  notices.  The 
executrix  never  gave  the  prescribed  notices,  but  repudiated  all  interest  in 
the  concerns  of  the  Company.    By  her  affidavit,  in  the  course  of  the 
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proceedings  under  the  Winding-up  Act,  1 848»  she  deposed  that  the  testator's        ^  xhb 

assets  were  under  20/.,  and  had  been  all  exhausted  in  pa3nnent  of  debts:      North  of 

Held,  that  her  name  had  been  properly  placed  upon  the  list  of  contributories,      England 

^^.,4_:_  Banking  Co. 

as  executrix. 

Thomas's 

John  Nbsb  was,  at  the  time  of  his  death,  the  holder  of  forty-eight  ^^^ 
shares  in  the  North  of  England  Joint-stock  Banking  Company, 
having  executed  the  deed  of  settlement  of  the  Company  in  respect 
of  forty  of  such  shares,  and  the  remaining  eight  having  been 
subsequently  allotted  to  and  accepted  by  him.  He  received  the 
dividends  on  all  the  forty-eight  shares  as  they  became  payable. 

In  January,  1847,  he  made  his  will,  which  was  proved  in  April, 
1847,  by  Miss  Thomas,  the  executrix. 

Miss  Thomas  never  claimed,  either  as  executrix  or  otherwise,  to 
become  a  shareholder  or  member  of  the  Company,  nor  did  she  ever 
receive  any  dividends,  but  always  repudiated  the  profits,  liabilities, 
and  engagements  of  the  Company. 

According  to  her  affidavit,  in  the  Master's  office,  the  testator's 
personal  estate  did  not  amount  to  202.,  and  had  been  altogether 
exhausted  in  the  payment  of  his  debts. 

The  official  manager  inserted  the  name  of  Miss  Thomas  in  the 
list  of  contributories,  as  executrix  of  John  Ness,  and  gave  her  notice 
thereof ;  but  in  such  notice  he  omitted  to  state  that  her  name  had 
been  inserted  with  such  qualification. 

The  Master,  in  settling  the  list,  retained  the  name  of  Miss 
Thomas  therein,  as  executrix  of  John  Ness. 

Mr.  Russell  and  Mr.  Stevens,  for  Miss  Thomas,  in  support  of  a 
motion  that  her  name  might  be  struck  out  of  the  list  of 
contributories  of  the  Company: 

The  constitution  of  this  Company,  and  the  liabilities  in  respect 
of  it,  are  regulated  by  the  deed  of  settlement,  according  to  which 
the  name  of  Miss  Thomas  ought  not  to  be  on  the  list.  Mr.  *Ness,  [  *^80  ] 
by  his  death,  ceased  to  be  a  shareholder  in  the  Company ;  and  the 
deed  of  settlement,  clause  No.  28  (i),  provides  that  some  preliminary 
steps  must  be  taken  before  his  interest  could  be  taken  up,  either  by 
his  personal  representative  or  by  a  purchaser.  The  executrix  here 
has  repudiated  all  interest,  and  has  never  fulfilled  the  requisite 
preliminary  conditions  for  constituting  her  a  contributory,  within 
the  meaning  of  the  Act. 

Besides,  it  is  sworn  that  all  the  assets  of  the  testator  have  been 

(1)  Vide  ante,  p.  199. 
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administered,  and  there  is  nothing  in  respect  of  which  Miss 
Thomas,  in  her  representative  character,  can  be  a  contributory. 

If  it  be  contended  that  there  may  be  assets,  the  answer  is,  that 
testator's  estate  cannot  be  administered  under  the  provisions  of 
the  Act,  but  that  any  claim  against  that  estate  must  be  enforced  by 
the  ordinary  forms  of  procedure. 

They  also  objected,  that  the  notice  served  on  Miss  Thomas, 
whereby  her  name  was  proposed  by  the  official  manager  to  be  placed 
on  the  list  of  contributories,  did  not  state  in  what  character  her 
name  was  proposed  to  be  so  placed,  and  that  this  was  expressly 
required  by  sect.  78  of  the  Act ;  but  they  afterwards  waived  this 
objection. 

The  Yige-Ghancellob  abstained  from  giving  any  opinion  upon 
the  objection  which  had  been  waived ;  but  it  having  been  waived, 
his  Honour  thought  and  decided,  that  Miss  Thomas's  name  was 
properly  retained  on  the  list,  in  her  representative  character. 


1849. 
Jan.  17. 

Knight 
Bbuob,  V.-C. 

[681] 


CHAKTRE8'  Case. 

(1  De  G.  &  Sm.  581—582.) 

Where  a  shareholder  in  a  Company  had  taken  all  the  proper  steps  within 
her  power  to  assign  her  share,  hut  the  directors  omitted  to  assent  to,  or 
dissent  from,  the  sale,  for  a  period  exceeding  two  months,  and  until  the 
Company  stopped  payment:  Held,  that,  nevertheless,  the  name  of  such 
shareholder  had  been  properly  placed  upon  the  list  of  contributories  without 
qualification. 

Miss  Howe  Ghabtres  had  been  prior  to,  and  was  in  the  year 
1847,  a  shareholder  in  the  North  of  England  Joint-stock  Banking 
Company  in  respect  of  six  shares.  In  January,  1847,  she  sold  those 
shares  to  one  William  Henry  Stafford  (who  had  been  previously  a 
shareholder  in  the  same  Company)  at  the  price  of  22.  10«.  per  share. 

On  the  3rd  of  January,  1847,  Miss  Chartres,  in  conformity  with 
the  provisions  of  the  Company's  deed  of  settlement,  offered  the 
shares  at  that  price  to  the  directors. 

By  another  notice  shortly  afterwards,  containing  such  particulars 
as  were  required  by  the  provisions  of  the  deed  of  settlement,  and  in 
the  form  prescribed  by  the  directors,  and  duly  signed  by  her,  she 
gave  notice  that  she  had  sold  the  shares  to  Mr.  Stafford,  and 
required  the  consent  of  the  directors  to  the  sale. 

Two  boards  of  the  directors  were  subsequently  held,  and  no 
answer  was  given  to  either  notice.    An  agent  for  Miss  Chartres 
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then  inquired  of  one  of  the  managing  directors  of  the  Company,       Re  Tue 
why  no  answer  had  been  given  to  her  notice  ;  and  the  director  in     England 
reply  stated,  that  there  had  not  been  time  to  discuss  the  matter  of  Nanking  Co. 
transfers,  and  a  promise  was  made  that  the  consent  of  the  directors        case. 
to  the  transfer  should  pass  the  next  board. 

Some  inquiries  were  made  as  to  Mr.  Stafford,  and  on  the  6th  of 
March,  1847,  when  the  Bank  stopped  payment,  Miss  Ghartres'  name 
remained  on  the  list  as  a  shareholder. 

The  Master,  in  settling  the  list  of  contributories,  retained  upon  it 
the  name  of  Miss  Ghartres  without  qualification. 

3/r.  Russell,  in  support  of  a  motion  that  the  name  of  Miss 
Ghartres  might  be  struck  out  of  the  list  : 

By  the  *terms  of  the  deed  of  settlement  of  the  Gompany,  the  [  *'>^2  ] 
directors  had  the  option  of  purchasing  these  shares.  Miss  Ghartres 
properly  gave  them  that  option.  She  then  gave  them  notice  of  her 
having  sold  the  shares,  and  required  their  consent  to  the  sale.  The 
directors  were  bound  to  take  one  of  two  courses — either  to  have 
bought,  or  to  have  sanctioned  the  transfer  of  the  shares :  they  did 
neither;  this  was  gross  negligence,  amounting  to  evidence  of 
fraudulent  intention  on  their  part,  for  which  this  lady  ought  not  to 
suffer. 

Mr,   Bacon,  Mr.   Lloyd,  and   Mr.   Headlam,   for  the  official 
manager,  were  not  called  on  by  the  Gourt. 

The  VicE-GHANOEiiLOB  said,  a  fraudulent  intention  was  not 
alleged.  It  was  said  the  negligence  was  so  great  as  of  itself  to 
amount  to  evidence  of  fraudulent  intention,  but  it  did  not  appear  to 
him  to  be  so. 

There  might  have  been  some  degree  of  inattention ;  the  matter 
might  not  have  been  considered  and  disposed  of  as  soon  as  it  might 
have  been — a  circumstance  probably  to  be  accounted  for  by  the 
difficulties  of  the  Gompany ;  the  case  might  have  some  hardship 
about  it,  but  there  had  not  been  enough  to  discharge  this  lady. 

The  motion  was  dismissed,  but  without  costs. 
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[  685  ] 


Ex  PARTE  WALKER  and  Ex  parte  TROUTBECK,  and  In 
THE  Matter  op  The  MARTLEBONE  JOINT-STOCK 
BANKING  COMPANY. 

(1  De  G.  &Sm.  58o— 588;  affd.  IH.  &  T.  100—104;  S.  C.  13  Jur.  157.) 

It  is  not  a  Bufficient  objectioii  to  a  petition  for  winding  up  the  a£Fair8  of  a 
Company,  under  11  &  12  Yict.  c.  45,  that  there  are  no  debts  due  from  the 
Company,  or  that  the  petitioner  is  one  of  the  directors  against  whom  a  suit 
in  Chancery  is  pending,  seeking  to  make  them  personally  liable  to  the 
shareholdera  for  the  losses  of  the  Company. 

These  were  two  petitions,  praying  that  the  affairs  of  the  Maryle- 
bone  Joint-stock  Banking  Company  might  be  wound  up,  under 
the  11  &  12  Vict.  c.  45. 

The  Company  was  constituted  by  a  deed  of  settlement,  of  the  Slst 
of  August,  1880. 

One  of  the  petitions  was  that  of  Edmund  Walker,  one  of  the 
directors,  who,  by  his  affidavit,  deposed  that  he  was  one  of  the 
persons  parties  to  the  deed  of  settlement,  and  was  the  registered 
proprietor  and  holder  of  150  shares  in  the  Company. 

In  exercise  of  the  powers  given  by  the  deed  of  settlement,  the 
directors  of  the  Company  had  taken  premises  in  Cavendish  Square, 
and  in  Bucklersbury  and  Finsbury,  and  also  at  Beading,  and  they 
there  commenced  and  carried  on  the  business  of  bankers.  On  the 
25th  of  October,  1836,  the  petitioner,  Edmund  Walker,  was  elected 
one  of  the  directors. 

In  the  year  1841  the  affairs  of  the  Company  became  embarrassed 
and  difficulties  arose  in  obtaining  from  the  shareholders  the  con- 
tributions which  became  necessary  to  meet  the  liabilities  of  the 
Company  and  to  pay  its  debts. 

In  1842  a  bill  was  filed  by  certain  shareholders,  on  behalf  of 
themselves  and  all  other  shareholders  in  the  Company,  against  the 
petitioner,  Edmund  Walker,  and  other  directors,  praying  (among 
other  things)  that  an  account  might  be  taken  of  all  sums  of  money 
received  by  the  directors,  or  by  their  order,  or  for  their  use  or 
benefit,  on  account  of  the  Company,  or  which,  but  for  their  wilful 
default  or  neglect,  might  have  been  or  ought  to  have  been  so 
received ;  and  an  account  of  all  sums  of  money  properly  expended 
by  the  directors,  or  any  or  either  of  them,  or  by  any  person  or 
[  ♦sse  J  persons  by  their  or  any  or  either  of  their  direction  or  authority,  *in 
respect  or  on  account  of  the  Company ;  and  an  account  of  all  bills 
discounted,  and  of  all  advances  of  money  by  the  Company,  on 
which  any  losses  had  been  sustained  by  the  Company,  with  all  the 
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particulars  relating  thereto;  and,  in  particular,  of  all  such  bills  Ex  parte 
discounted  for  and  advances  made  to  the  respective  directors  of  the  W^^"*"* 
Company,  and  to  their  or  any  or  either  of  their  relations  and 
friends,  and  on  what,  if  any,  security  or  securities ;  and  that  the 
Master  might  inquire  and  state  what  loss  or  losses  had  been  sus- 
tained by  the  Company  in  respect  or  by  reason  of  such  last-men- 
tioned bills  discounted  and  advances ;  and  that  the  Master  might 
take  an  account  of  all  losses  sustained  by  the  Company  since  the 
5th  September,  1836 ;  and  that  the  Master  might  inquire  into  and 
state  the  particulars  of  such  losses,  and  all  special  circumstances 
relating  thereto ;  and  that  the  directors  who  were  defendants  to 
the  bill  might  be  declared  personally  liable  to  make  good  all  that 
might  be  found  due  to,  and  the  losses  sustained  by,  the  Company, 
in  taking  the  accounts  and  making  the  inquiries  aforesaid  ;  and  that 
what  should  be  so  found  due  from  the  defendants  might  be  ordered 
to  be  paid  and  applied  for  the  benefit  of  the  shareholders,  in  such 
manner  as  the  Court  should  think  fit ;  and  that,  in  the  meantime, 
the  defendants,  the  directors  of  the  Company,  might  be  restrained 
by  injunction  from  suing  for  at  law  or  otherwise,  and  from  col- 
lecting, and  from  taking  any  proceedings  at  law  or  otherwise  in 
order  to  collect,  receive,  or  get  in  the  assets  of  the  Company ;  and 
for  a  receiver.  But  the  bill,  as  amended  after  a  demurrer  had  been 
allowed,  did  not  pray  for  a  dissolution  of  the  Company,  nor  did  it 
seek  to  compel  the  general  body  of  shareholders  to  contribute  to  the 
payment  of  the  debts,  liabilities,  and  losses  of  the  Company. 

The  petitioner,  Edmund  Walker,  had  put  his  answer  to  the  bill, 
but  the  suit  had  not  come  to  a  hearing. 

The  petitioner's  affidavit  stated,  that  all  the  several  business  [587] 
premises  and  offices  of  the  Company  had,  for  several  years,  been 
disposed  of  or  given  up,  and  there  was  now  no  office  of  the  Com- 
|)any,  nor  any  o&cer  or  servant  remaining  in  their  employ ;  and 
that  the  petitioner  had  been  called  upon  by  creditors  of  the  Com- 
l)any  to  pay,  and  had  actually  paid,  divers  large  sums  of  money, 
in  respect  of  the  debts  and  liabilities  of  the  Company,  far  exceeding 
the  petitioner's  just  contribution  in  proportion  to  the  number  of 
shares  held  by  him  in  the  Company. 

The  other  petition  was  that  of  shareholders,  also  praying  that 
the  affairs  of  the  Company  might  be  wound  up  ;  but  the  discussion 
took  place  upon  the  petition  of  Mr.  Walker. 

Mr.  Bacon,  Mi\  Lloyd,  and  M7\  Hetherington,  supported  the 
petition. 

14—2 
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Bx  parte  Mi\  Cole,  for  one  of  the  directors,  who  was  served  with  the 

petition,  consented. 

Mr.  Glasse,  for  the  plaintiffs  in  the  suit,  who  had  not  been 
served  with  the  petition : 

The  petition  makes  no  case  for  the  application  of  the  Act,  for  it 
does  not  state,  nor  is  it  the  fact,  that  there  are  any  unpaid  creditors^ 
or  that  the  Company  cannot  go  on. 

Moreover,  it  is  not  competent  for  this  petitioner,  during  the 
pendency  of  a  suit — instituted  for  the  purpose  of  making  him  and 
the  other  directors  personally  liable — to  interrupt  the  shareholders' 
relief  under  their  bill,  by  having  the  affairs  of  the  Company  wound 
up  by  a  different  proceeding.  It  would  be  impracticable,  indeed, 
to  adjust  the  affairs  of  the  Company  without  ascertaining  the  extent 
to  which  the  petitioner  and  the  other  directors  are  liable  to  make 
good  personally  the  losses  which  have  been  sustained;  and  this 
can  only  be  effectually  investigated,  ascertained,  and  determined 
in  the  suit. 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court. 

[  588  ]  The  Yiob-Chancellob  said,  that  the  pendency  of  a  suit  against 

a  party  would  not  invalidate  a  fiat  in  bankruptcy  issued  against 
him  on  his  own  petition.  Nor,  having  regard  to  the  provisions  of 
the  Act,  including  the  5Bth  section,  which  provides  that  the  pro- 
ceedings under  the  Act  shall  not  affect  pending  suits,  did  hi& 
Honour  think  that  either  of  the  grounds  relied  upon  formed  & 
sufficient  objection  to  the  prayer  of  the  petition. 

One  order  for  winding  up  the  Company  was  made  on  both  peti- 
tions, and  was  afterwards  affirmed  on  appeal  [as  reported  in 
1  Hall  &  Tw.  100,  by  the  Lord  Chancellor,  who  said  :] 

[  1 H.  &  T.  I  do  not  see  that  there  is  any  ground  for  doubt  on  the  con- 
-*  struction  of  the  Act  of  Parliament.  First  of  all,  the  objection  is, 
tliat  the  Company,  with  respect  to  which  the  application  is  made,, 
does  not  appear  to  have  any  persons  claiming  as  creditors.  That 
is  not  at  all  essential  to  the  jurisdiction  given  under  this  Act  of 
Parliament,  which  is  not  confined  to  Companies  which  have  creditors,, 
or  merely  to  pay  debts ;  but  it  is  for  the  purpose  of  enabling  those, 
who  have  entered  into  these  speculations,  to  escape  from  them  as 
far  as  possible.     The  description  is,  ''  If  any  Company  shall  have 
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been  dissolved,  or  shall  have  ceased  to  carry  on  business  "  (i).    Here      Ex  parte 

is  a  Company  which  has  not  been  dissolved,  except  so  far  as  they 

have  dissolved  themselves;   but  they  have  ceased  to  carry  on 

business.     They  have  not  only  ceased  to  carry  on  business,  but 

a  suit  is  depending  for  the  purpose  of  winding  up  the  affairs  of  the 

Company,  and  realising  what  are  supposed  to  be  the  assets  of  the 

Company,  by  establishing  claims  against  individuals ;  but  the  Act 

says  (section  58),  that,  notwithstanding  the  pendency  of  such  a 

suit,  it  shall  nevertheless  be  competent  for  the  Court  to  exercise 

the  Jurisdiction  given  to  it  by  this  Act.     Therefore,  as  far  as  the 

description  of  the  Company  goes,  it  falls  directly  within  the  seventh 

head  of  a  Company  which  has  ceased  to  carry  on  business,  or  which 

is  carrying  it  on  only  for  the  purpose  of  winding  up.     Here,  it  is 

not  carrying  on  business  for  the  purpose  of  winding  up ;  but  there 

is  an  actual  cessation  of  business,  and  an  actual  pending  application 

to  a  court  of  equity  for  the  purpose  of  winding  up. 

It  is,  therefore,  a  case,  in  which  those  who  constitute  the 
Company  show  that  they  are  not  in  a  condition  to  go  on  with  the 
undertaking — a  fact  evidenced  by  one  of  the  acts  *of  these  sub-  [  *103  ] 
sisting  partners.  That  is  exactly  the  case  which  the  Act  contem- 
plates. It  was  never  intended  to  apply  to  those  persons  who 
associated  themselves  together  and  were  going  on  with  their 
business,  and  to  enable  any  dissatisfied  member  to  come  to  the 
Court  and  say,  ''  You  shall  no  longer  go  on ;  let  us  wind  up.*' 
Bat  when  such  evidence  is  afforded  that  the  Company  cannot  carry 
on  the  business,  and  that  the  difSculties  are  found  to  be  insuperable 
in  disentangling  the  parties  from  the  concern  in  which  they  so 
engaged,  you  then  find  the  description  of  persons  for  whom  the  Act 
was  intended;  and  this  Company,  as  it  appears  to  me,  comes 
distinctly  within  the  provisions  of  the  seventh  head  of  the  fifth 
section. 

With  regard  to  Mr.  Walker,  assuming  all  that  is  stated,  that  he 
is  a  party  against  whom  claims  are  made,  for  the  purpose  of 
making  him  individually  contribute  a  sum  of  money  towards  the 
claims  of  the  other  members  of  the  Company,  what  is  there  that 
disqualifies  him  from  applying  to  the  Court  ?  It  does  not  interfere 
with  the  claims  against  him.  It  is  true,  the  Court  will  probably 
not  be  able  to  come  to  a  final  decision  under  that  reference,  until 
in  some  way  or  other,  that  suit  is  disposed  of ;  nor  will  the  amount 
of  assets  be  ascertained,  till  it  is  settled  whether  the  individuals, 
(I)  11  &  12  Vict  c.  45,  8.  5,  art  7. 
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Ex  parte  BOught  to  be  affected  by  that  suit,  are  or  are  not  liable  to  their 
co-adventurers.  Those  who  prosecute  that  suit  are  quite  competent 
to  go  on  with  it.  They  undertook  it,  and  have  prosecuted  it, 
looking  to  their  own  purposes  in  carrying  it  on.  If  they  succeed, 
the  funds  will  be  not  only  for  the  purpose  of  paying  the  expenses  of 
the  suit,  but  for  division  among  the  contributories.  This  proceeding 
does  not  interfere  with  that.  The  clause,  which  contains  a  pro- 
vision that  the  pendency  of  a  suit  shall  not  interfere  with  the 
jurisdiction  under  the  Act,  must  have  contemplated  every  description 
of  suit,  unless  the  circumstances  shall  appear  to  be  such  as  to 

[  *104  ]  make  it  inexpedient  *to  make  an  order  for  winding  up  the  affairs 
until  the  suit  is  determined.  I  cannot  think  that  is  necessary 
here.  That  suit,  so  far  as  it  seeks  to  affect'  individual  members 
with  personal  hability,  remains  in  full  operation.  With  regard  to 
the  other  portion  of  it,  namely,  the  winding  up,  it  is  much  more 
speedily  and  effectually  obtained  by  an  order  under  this  Act,  than 
it  would  be  by  any  decree ;  so  that  I  consider  that  suit,  so  far  as  it 
is  essential  to  the  winding  up,  not  at  all  interfered  with :  but,  as  to 
the  greater  portion  of  the  relief  sought  by  it,  a  much  more  speedy 
remedy  is  afforded,  under  the  Act,  than  there  would  be  by  making 
the  suit  to  go  on,  to  the  extent,  at  least,  of  asking  a  decree  lor  a 
general  winding  up. 

Now,  with  regard  to  the  other  point,  whether  I  should  make  a 
preliminary  inquiry  as  to  the  expediency  of  interfering  on  this 
matter  under  the  powers  of  the  Act ;  unless  it  is  laid  down  thai 
that  sort  of  preliminary  inquiry  is  always  to  precede  the  exercise 
of  the  juriE  diction  under  this  Act,  I  do  not  see  any  ground  for  it 
here,  or  any  special  case.  No  doubt  there  may  be  circumstances 
brought  before  the  Court,  which  the  Court  might  think  require 
investigation  before  it  would  come  to  a  conclusion;  but  when  I 
find  the  Company  actually  among  themselves  agree  that  they  cannot 
go  on,  I  think  that  is  enough  to  show  that  it  is  expedient  that  they 
should  be  dissolved,  and  that  the  distribution  should  take  place, 
and  that  is  all  that  the  order  provides  for.  It  only  provides  for  an 
effectual,  expeditious,  and  comparatively  cheap  mode  of  effecting 
that  which  all  parties  agree  must  be  carried  into  effect  between 
themselves.  Therefore,  without  adverting  to  what  may  be  the 
proper  order  in  other  cases,  I  do  not  see  any  ground  on  which  I 
can  require  any  further  information  to  justify  the  order  which  the 
Vice-chancellor  has  made ;  and  I  think  that  it  must  be  affirmed 
with  costs. 
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Ex     PAKTE     8PACKMAN,     and     In    the    Matter     of       i849. 
The     AGKICTJLTTJKI8T     CATTLE     INSUEANCE      "^"ll^- 
COMPANY.  „,f«»H'.c. 

(1  Do  G.  &  Sm.  599—604.)  [  1  De  G.  & 

Sm.  699  1 
A  registered  company  for  the  insuiance  of  agricultural  cattle,  held,  not 

&o  clearly  a  trading  or  commercial  Company  aer  to  be  within  the  operation  of 
the  Winding-up  Act,  1848. 

[SsE  the  report  of  this  case  on  appeal  before  Lord  Gottenham,  L.  C, 
to  be  taken  from  1  Mac.  &  G.  170.] 


He  BKIGHTON,  LEWES,  and  TONBEIDGE- WELLS  i84h. 

DIRECT  RAILWAY  COMPANY.  ^''—' 

(IDeG.&Sm.  604-606.)  BHUciTc 

An  order  under  the  Winding-up  Act,  1848,  made  in  the  case  of  a  pro-         [  604  ] 
Tisionally  registered  Bail  way  Company.    If  no  office  of  the  Company  can  be 
found,  the  Court  may  make  the  winding-up  order,  on  the  petition  having 
been  advertised  according  to  the  Act,  and  upon  a  consent  on  the  part  of 
some  member  of  the  Company. 

This  was  the  petition  of  a  "  contributory  "  to  the  above  Company, 
to  have  its  aflfairs  wound  up,  under  the  Winding-up  Act,  1848.  The 
Company  >Yas  formed  in  October,  1845,  *for  the  purpose  of  con-  [  *Q0o  ] 
structing  a  railway  from  Tonbridge- Wells  to  Brighton,  and  taking 
the  necessary  steps  for  obtaining  an  Act  of  Parliament  to  enable 
them  to  carry  the  project  into  execution,  subject  to  the  stipulations 
of  a  subscribers'  agreement  and  subscription  contract,  which  were 
of  the  ordinary  description  in  similar  cases.  The  Company  was 
provisionally  registered.  The  debts  and  liabilities  of  the  Company 
were  stated  at  3,800/.,  and  the  assets  at  700/.  only.  The  affidavit 
stated  that  no  office  of  the  Company  could  be  found. 

Mr.  JVigram  and  Mr,  Ijogie  supported  the  petition. 


Mr.  Wigram : 

The  affidavit  states,  that  no  office  could  be  found  at  which  the 
l)etition  could  be  served,  nor  any  officer  of  the  Company.  Under 
the  10th  section  of  the  Winding-up  Act,  1848,  it  would,  under  such 
circumstances,  be  competent  to  the  petitioner  to  serve  any  member 
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[b.r. 


Ke  Brigh- 
ton, Lewes, 

AND  TON- 
RltlDOE- 

Wblls 

biKECT 

Railway  Co. 

[  ♦«06  ] 


^iih  *the  petition.    It  will,  therefore,  be  sufficient  if  a  consent  brief 
on  behalf  of  some  member  is  produced  to  the  registrar. 

The  Yicb-Ghangellob  thought  this  sufficient,  and  permitted  the 
order  to  be  drawn  up  on  the  production  of  such  a  brief,  the  proper 
advertisement,  and  an  affidavit  that  the  party  appearing  by  counsel 
and  consenting  was  a  member  of  the  Company. 


1847. 

JV-i»r.  5,  «,  8, 

18. 


Knioht 
Bruce,  V.-C. 

\  €01*  ] 


SHACKLETON   v.   SUTCLIFFE. 

(1  De  G.  &  Sm.  009—623;  S.  C.  12  Jur.  199.) 

The  owner  of  land,  situated  on  an  acclivity,  conveyed,  by  a  deed  of  1816, 
a  portion  of  lower  land,  with  liberty  to  enter  on  upper  lands,  and  fetch 
water  from  a  spring,  and  to  cut  open,  cleanse,  and  cover  in,  such  gutters 
and  drains  as  might  be  necessary  for  the  purpose  of  conducting  the  spring 
to  the  conveyed  land ;  and  also,  with  liberty  to  pass  and  repass,  for  ingress 
and  egress,  on  the  upper  land  around  or  adjoining  the  conveyed  land,  and  to 
put  any  ladders  against  the  cottages  then  intended  to  be  built  upon  the 
conveyed  land. 

By  another  deed  of  1820,  other  part  of  the  lower  land  was  conveyed,  with 
liberty  to  take  water  from  specified  spiings  in  the  higher  land,  and  to  make 
such  reservoirs  in  a  particular  field,  part  thereof,  as  might  be  necessary  for 
taking  up  water  for  family  use  and  other  necessary  purposes,  and  with 
liberty  to  pass  for  ingress  and  egress  in  the  upper  land  surrounding  or 
adjoining  the  conveyed  land. 

By  other  deeds  of  1824,  other  portions  of  the  lower  land  were  released, 
with  all  watercourses,  particularly  as  the  same  ran  to  an  inn  on  the 
conveyed  land,  from  the  upper  land. 

By  other  deeds  of  1825,  further  portions  of  the  lower  land  were  released, 
with  liberty  to  fetch  water  for  family  and  domestic  uses,  at  a  well  on  the 
higher  land. 

By  other  deeds  of  1834,  other  part  of  the  lower  land  was  released,  with 
liberty  to  the  relessee  to  make  a  covered  goit,  or  water-course,  across  the 
bottom  part  of  a  field,  part  of  the  upper  land,  and  to  open  and  repair  the 
same  when  necessary. 

Several  years  afterwards,  the  upper  land  was  sold,  according*  to  a  par- 
ticular, describing  it  as  fit  for  building,  and  subject  to  conditions  of  sale, 
providing,  that,  if  any  mistake  were  made,  in  the  description  of  the 
premises,  or  if  any  other  error  should  appear  in  the  particulars,  such  error 
or  omission  should  not  annul  the  sale,  but  compensation  should  be  given  or 
taken.  The  existence  of  the  easements  was  not  stated  in  the  particulars -or 
conditions : 

Held,  First,  that  the  circumstances  of  the  purchaser  living  in  the  neigh- 
bourhood, being  acquainted  with  the  property,  and  passing  constantly  some 
of  the  wells  on  the  lower  land,  supplied  from  the  upper  land,  did  not  a£Fect 
him  with  notice  of  the  existence  of  the  easements. 

Secondly,  that  the  existence  of  the  easements,  granted  by  any  one  of  the 
deeds  of  1816,  1820,  and  1834,  aloue  constituted  a  material  defect  in  the 
title  to  the  upper  land. 

Thirdly,  that  the  existence  of  the  easements,  granted  by  the  deeds  of  1824 
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and  1825,  would  have  been  alone  sufficient  to  render  the  title  subject  to  SiiAOKf.BTOir 
such  serious  doubt,  that  a  purchaser  could  not  be  compelled  to  accept  it.  r. 

Fourthly,  that,  under  the  circumstances,  and  inasmuch  as  the  whole    Sotolipfk. 
purchased  land  did  not  exceed  thirty  acres,  the  purchaser  could  not  be  com- 
peUed  to  take  the  title,  with  compensation  as  to  the  lands  pse judicially 
affected,  which  admeasured  about  four  acres  and  a  half. 

The  plaintiffs  were  devisees  in  trust  of  the  will  of  Edmund 
Wadsworth,  and  under  the  trusts  of  the  will  had  power  to  sell  a 
certain  farm  and  lands,  called  Higher  Murgatshaw,  near  Halifax. 

In  execution  of  the  trusts,  they  put  up  the  farm  and  lands  for 
dale  by  public  auction,  pursuant  to  a  certain  particular  of  sale, 
which  described  the  property  as  eligible  for  building  purposes,  and 
subject  to  certain  conditions,  among  which  were  the  following : 

7th.  "  That  the  vendors  shall,  within  six  weeks  from  the  day  of 
dale,  make  out,  at  their  own  expense,  an  abstract  of  their  title  to 
the  premises,  according  to  the  tenure  thereof  stated  in  the  parti- 
-culars  on  the  other  side;  such  abstract  to  be  delivered  to  the 
purchaser,  or  his  or  her  solicitor,  on  *application  for  the  same,  [  '610  ] 
^t  the  office  of  Messrs.  Sutcliffe,  solicitors ;  and  such  purchaser 
shvMy  within  one  month  after  such  abstract  shall  have  been 
-delivered  to  him,  or  his  or  her  solicitor,  give  notice  to  the  vendors 
or  their  solicitors,  whether  the  title  is  satisfactory  or  not;  and,  in 
•case  he  or  she  shall  declare  himself  or  herself  dissatisfied  therewith, 
the  vendor's  agent  or  solicitor  shall  be  at  liberty  to  return  the  deposit 
money,  and  re-sell  the  premises,  or  compel  an  execution  of  the  con- 
tract, as  the  vendors  may  think  fit ;  and  in  case  the  purchaser  does 
not  give  such  notice  of  his  or  her  being  dissatisfied  with  the  title, 
within  one  month,  as  aforesaid,  the  purchaser  shall  be  considered 
as  having  accepted  the  title  as  developed  by  the  abstract." 

14th.  "That,  if  any  mistake  be  made  in  the  description  of  the 
premises,  or,  if  any  outpayment  (other  than  Parliamentary  or 
parochial  taxes),  to  which  the  premises  may  be  subject,  shall  be 
omitted  to  be  mentioned  and  specified  at  the  sale,  or  if  any  other 
•error  whatsoever  shall  appear  in  the  particulars  of  the  estate,  such 
-error  or  omission  shall  not  annul  the  sale,  but  compensation  or 
equivalent  shall  be  given  or  taken,  as  the  case  may  require." 

The  16th  condition  provided,  that,  if  the  purchaser  should 
neglect  or  fail  to  comply  with  the  above  conditions,  or  any  of  them, 
in  any  respect,  his  or  her  deposit  monies  should  be  actually  forfeited 
to  the  vendor,  who  was  to  be  at  liberty  to  resell  the  premises,  either 
by  public  auction  or  private  contract,  and  the  deficiency  (if  any)  in 
price,  arising  from  such  second  sale,  together  with  all  expenses 
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8HA0KLST0K  attending  the  same,  were  to  be  made  good  by  the  purchaser  making^ 

SuTOLiFrE.    such  default. 

The  defendant  was  declared  the  purchaser  at  the  sale ;  but,  on 
investigating  the  title,  he  declined  to  complete  his  purchase,  on  the 
ground  that  the  lands  were  subject  to  certain  water  rights  and  other 
easements,  in  favour  of  the  owners  of  lands  lying  below  those  pur> 
chased,  granted  by  various  deeds ;  and  the  present  suit  was  instituted 
to  enforce  a  specific  performance. 
[  611  ]  One  of  the  deeds  was  dated  February  20th,  1816,  and  made 

between  John  Wadsworth,  a  former  owner  of  the  property  now 
sold,  of  the  one  part,  and  Koger  Varley,  of  the  other  part,  whereby 
John  Wadsworth,  in  consideration  of  91.,  conveyed  to  Varley,  his 
heirs  and  assigns,  a  piece  or  parcel  of  land  or  ground,  then  set  out 
for  building,  situate  in  certain  closes  or  fields  forming  part  of  the 
property  now  in  question,  and  called  Lower  Hey  and  Brigg  Field, 
parcel  of  an  estate  called  the  Shaw,  in  Stansfield  aforesaid,  belong- 
ing to  the  said  John  Wadsworth,  containing  in  the  whole,  by 
admeasurement,  180  superficial  square  yards  of  land  or  ground, 
together  with  the  appurtenances,  (particularly,  full  and  free  liberty,, 
power,  and  authority  to  and  for  the  said  Roger  Varley,  his  heira 
and  assigns,  to  fetch  and  carry  water  from  a  certain  spring  or  rise 
of  water,  in  the  said  close  of  ground,  called  the  Lower  Hey,  beloqg- 
ing  to  the  said  John  Wadsworth ;  and  to  cut,  open,  dig,  cleanse, 
and  cover  in  such  gutters  and  drains  as  might  be  necessary  for  the 
purpose  of  conducting  the  said  spring  or  rise  of  water  towards  the 
said  piece  or  parcel  of  land ;)  and  also  full  and  free  liberty,  power,, 
and  authority  to  and  for  the  said  Boger  Varley,  his  heirs  and  assigns, 
tenants,  servants,  and  workmen,  to  pass  and  repass  for  ingress, 
egress,  and  regress,  on  foot,  in  the  lands  and  grounds  of  the  said 
John  Wadsworth,  around  or  adjoining  the  said  piece  of  land ;  and 
to  put  any  ladder  or  ladders  to  or  against  the  cottages  or  dwelling- 
houses  forthwith  intended  to  be  erected  upon  the  said  piece  of  land, 
(excepting,  nevertheless,  and  always  reserving  thereout,  unto  the 
said  John  WadsvVorth,  his  heirs  and  assigns,  owners  and  occupiers 
of  the  said  estate  called  the  Shaw,  full  and  free  liberty,  power,  and 
authority  to  take  and  carry  away  all  such  ashes  and  necessary  dung; 
as  should  arise,  be  bred,  or  made  at  the  buildings  intended  to  be 
erected  as  aforesaid,  and  premises,  at  his  and  their  free  will  and 
pleasure,  without  making  or  allowing  any  recompense  for  the  same, 
[  •612  ]  *other  than  providing  ground  for  the  necessary  houses  and  midden- 
steads  ;  but  reserving  and  excepting  to  Varley,  his  heirs  and  assigns^ 
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all  such  manare,  compost,  dung,  and  tillage  as  might  be  bred  or  Shacklbton 
made  by  keeping  horses,  cows,  cattle,  and  pigs,  to  eat  hay,  corn,  or    sotoliffb. 
fodder  upon  the  said  premises) ;  to  hold  to  Yarley,  his  heirs  and 
assigns,  for  ever. 

Another  of  the  deeds  was  of  the  same  date,*  and  was  made 
between  John  Wadsworth,  of  the  one  part,  and  Henry  Sutcliflfe, 
of  the  other  part,  being  a  conveyance  of  a  piece  of  land  to  Sutcliffe, 
in  precisely  the  same  terms  as  the  last,  with  the  same  powers, 
expressed  in  the  same  language. 

On  the  two  plots  of  ground  comprised  in  these  deeds,  there  had 
been  built  five  houses,  which  were  supplied  with  water  from  a  spring 
situate  in  part  of  one  of  the  closes  of  land,  called  Longfield,  which 
were  the  subject  of  the  purchase,  and  the  inhabitants  of  those  houses 
claimed  and  exercised  the  rights  granted  by  the  above  indentures. 

Another  of  the  deeds  was  an  indenture  of  feofifment,  dated  the 
3rd  of  November,  1820,  and  made  between  the  said  John  Wadsworth 
and  Edmund  Wadsworth,  the  plaintiff's  testator  of  the  one  part, 
and  one  John  Walton,  of  the  other  part,  whereby  the  two  Wadsworths 
conveyed  to  John  Walton,  his  heirs  and  assigns,  230  superficial 
square  yards  of  land,  therein  particularly  described,  and  part  of 
two  closes,  called  Brigg  Field  and  Hilly  Field,  together  with  all  ways, 
paths,  passages,  rights,  liberties,  privileges,  advantages,  and  appur- 
tenances, to  the  same  piece  or  parcel  of  land  or  ground  belonging 
or  in  any  wise  appertaining  ;  particularly,  full  and  free  liberty, 
power  and  authority  to  and  for  the  said  John  Walton,  his  heirs 
and  assigns,  to  take  up  water  from  certain  springs  or  rises  of  water 
in  the  said  two  closes  of  land,  called  the  Brigg  Field  and  Hilly  Field 
aforesaid,  and  to  make  such  reservoir  or  lodge  therein,  as  might  be 
necessary  for  taking  up  water  or  drawing  therefrom  for  family  use 
and  other  necessary  purposes,  at  the  buildings  to  be  erected  upon 
said  plot,  *piece,  or  parcel  of  land  or  ground;  and  likewise,  full  [•613] 
and  free  liberty,  power,  and  authority,  to  and  for  said  John  Walton, 
his  heirs,  assigns,  tenants,  servants,  and  workmen,  to  pass  and 
repass,  for  ingress,  egress,  and  regress,  on  foot,  in  the  lands  and 
grounds  of  them  the  said  John  Wadsworth  and  Edmund  Wadsworth, 
around  or  adjoining  said  plot,  piece,  or  parcel  of  land. 

Walton  had  built  a  dye-house  and  three  cottages  on  the  ground 
conveyed  to  him  by  the  last-mentioned  feoffment,  and  another 
cottage  had  been  afterwards  built  thereon,  but  he  had  not  as  yet 
made  such  reservoir  as  was  mentioned  in  the  feoffment. 

Others  of  the  deeds  bore  date  May  3rd  and  4th,  1824,  and  were 
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shagklkton  made  between  John  Wadsworth  and  Edmund  Wadsworth,  the 
suTOLiFi-  E.  testator,  of  the  one  part,  and  William  Midgley  of  the  other  part, 
whereby  John  Wadsworth  and  Edmund  Wadsworth,  in  consideration 
of  800Z.,  conveyed  to  William  Midgley,  his  heirs  and  assigns,  all 
that  messuage,  dwelling-house,  or  tenement,  then  occupied  as  a 
public-house,  with  the  brewhouse,  necessary  house,  yards,  gardens, 
and  appurtenants  thereunto  belonging,  called  or  commonly  known 
by  the  name  of  the  **  New  Delight " ;  together  with  all  houses,  out- 
houses, edifices,  buildings,  folds,  yards,  backsides,  fronts,  front- 
steads,  ways,  paths,  passages,  waters,  water-courses,  (particularly 
as  the  same  then  ran  to  the  said  messuage  or  dwelling-house  and 
premises  from  the  lands  of  the  said  estate  called  Murgatshaw),  ease- 
ments, liberties,  privileges,  hereditaments,  and  appurtenancea  what- 
soever, to  the  said  messuage,  dwelling-house,  or  tenement  and 
premises  belonging  or  in  anywise  appertaining,  to  hold  to  the  said 
William  Midgley,  his  heirs  and  assigns,  for  ever. 

Others  of  the  deeds  bore  date  August  25th  and  26th,  1825,  and 
were  made  between  John  Wadsworth  and  Edmund  Wadsworth,  the 
testator,  of  the  one  part,  and  Thomas  Horsfall,  of  the  other  part, 
whereby  John  Wadsworth  and  Edmund  Wadsworth,  in  consideration 
[  •eu  ]  of  9Z.  14«.  Id.,  conveyed  *to  the  said  Thomas  Horsfall,  his  heirs 
and  assigns,  a  parcel  of  land,  parcel  of  the  estate  called  Murgatshaw, 
with  the  liberty  and  privilege  for  the  said  Thomas  Horsfall,  his 
heirs  and  assigns,  as  owners  and  occupiers  of  the  messuages, 
dwelling-houses,  and  buildings  to  be  erected  upon  the  said  plot  of 
ground,  from  time  to  time,  and  at  all  times  thereafter,  to  fetch  and 
take  up  at  pleasure  water  for  family  and  domestic  uses,  at  the  well 
or  syke  of  water  on  the  south  side  of  and  adjoining  Shaw  Lane 
aforesaid,  and  at  or  near  the  messuage  there  called  Murgatshaw. 

The  only  other  deeds  on  which  the  objections  were  founded, 
were  indentures  of  lease  and  release,  dated  respectively  the  11th 
and  12th  days  of  July,  1834,  the  latter  made  between  John 
Wadsworth,  of  the  first  part,  Edmund  Wadsworth,  of  the  second 
part,  George  Saltonstall,  of  the  third  part,  and  John  Sutcliffe,  of 
the  fourth  part,  whereby  John  and  Edmund  Wadsworth  conveyed 
to  George  Saltonstall,  his  heirs  and  assigns,  a  close  called  Hilly 
Field,  and  also  the  liberty  and  privilege  for  the  said  George 
Saltonstall,  his  appointees,  heirs,  and  assigns,  at  any  time  or  times 
thereafter,  when  he  or  they  should  think  proper,  to  cut,  dig,  or 
make  a  covered  goit  or  water-course,  in,  through,  over,  or  across 
the  bottom  part  of  a  close  called  Jammy  Field,  belonging  to  the  said 
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messuage  called  Margatshaw,  and  at  all  times  thereafter  to  open,  shacklbton 
cleanse,   and    repair   the   same  when    necessary,   doing  as  little    sotcuffs. 
damage  thereby  as  might  be,  and  making  full  satisfaction  for  such 
damage  or  injury  as  should  unavoidably  happen,  and  all  other  the 
hereditaments  and  appurtenances  to  the  same  premises,  or  any 
part  thereof,  respectively  belonging  or  appertaining. 

The  tenant  occupying  the  farm  deposed,  that  the  defendant 
called  upon  the  witness  on  the  morning  of  the  sale,  and  requested 
the  witness  to  go  with  him  upon  the  lands ;  and  that  the  witness 
went  with  him  into  several  closes,  called  the  Bedlams  and  the  New 
Field,  and  thence  into  a  lane  called  Shaw  Lane,  and  that  the 
defendant  examined  the  fields  and  the  building  of  the  witness's 
house ;  that  the  ^witness  knew  the  defendant's  residence,  called  [  *615  ] 
Slater  Jug,  where  he  had  resided  thirty  years  last  past,  and 
upwards.  That  such  residence  was  about  three  quarters  of  a  mile 
distant  from  the  farm,  which  was  very  visible  to  any  person 
standing  in  the  fold  or  yard  at  Slater  Jug ;  that  the  defendant,  for 
many  years  before  he  entered  into  the  contract,  had  been  in  the 
habit  of  occasionally  passing  and  repassing  on  the  road  leading  by 
the  estate,  and  the  cottages,  dye-house,  and  ''  New  Delight  Inn  " ;  and 
that  the  wells  supplied  from  the  upper  lands  were  easily  to  be  seen 
by  a  person  passing  on  the  road,  except  one  well,  the  channel 
whereto  might  be  seen. 

The  auctioneer  deposed,  that  he  had  known  the  defendant 
twenty-five  years,  and  that  the  defendant  was,  in  the  witness's 
judgment  and  belief,  well  and  intimately  acquainted  with  the 
estate,  and  all  the  privileges  and  easements  relating  thereto,  and 
also  to  any  water-courses,  springs,  or  wells  of  water  connected 
therewith ;  and  the  witness  said,  that  his  belief  of  the  defendant 
being  so  was  founded  on  the  fact,  that  the  defendant  had  resided 
above  twenty  years  at  Slater  Jug,  within  one  mile,  and  within 
sight  of  the  estate,  and  because  he  was  a  large  owner  of  farms 
ill  the  immediate  neighbourhood,  and  personally  looked  after  and 
frequently  inspected  the  same. 

Another  witness  deposed,  that  the  defendant  was  in  the  habit  of 
passing  along  Shaw  Lane,  and  frequenting  the  "  New  Delight  Inn  " 
occasionally,  and  was,  as  the  witness  believed,  acquainted  with  the 
well  at  which  the  inhabitants  of  Horsfall's  and  Oliver's  Cottages 
took  up  water ;  with  another  of  the  wells  called  Pearl  Well ;  with 
the  watering- trough  in  Brigg  Field,  and  with  the  trough  in  the 
fold  of  the  "  New  Delight." 
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Shacklbtok  Upon  the  question,  whether  the  rights  complained  of  were  injurious 
'suTOLiFFK.  to  the  estate  or  not,  the  evidence  was  of  a  very  conflicting  character, 
the  defendant's  witnesses  deposing  that  the  land  could  not  be 
profitably,  or  at  all,  sold  for  building  purposes,  and  would  be  much 
[  *6i6  ]  depreciated  in  lvalue,  on  account  of  being  subject  to  such  rights. 
One  of  the  witnesses  said,  that,  from  his  experience  in  law-suits 
relating  to  water-courses,  he  was  satisfied  that  no  person  could 
commence  building  on  the  property  without  being  subject  to 
vexatious  and  expensive  litigation,  on  account  of  the  rights  in 
question. 

Other  witnesses  deposed,  that,  assuming  the  farm  to  be  subject 
to  the  rights  of  persons  to  take  water  therefrom,  and  to  open, 
cleanse,  and  scour  the  channels  conveying  the  water,  the  land 
could  not  be  sold  to  advantage  for  building  purposes  for  want  of 
having  a  certain  supply  of  water  to  the  house ;  and  that,  upon  the 
same  assumption,  it  would  be  very  much  depreciated  in  value  for 
building  or  manufacturing  purposes. 

On  the  other  hand,  the  plaintiff's  witnesses  deposed,  that  the 
lower  part  of  the  estate  was  very  marshy  and  wet,  and  required 
draining,  and  that  every  means  of  drawing  off  this  water  added  to 
the  value  of  the  property  ;  and  they  considered  the  water  privileges 
complained  of  to  be  a  benefit  to  the  estate,  as  some  of  the  drains 
helped  to  carry  manure  to  the  land ;  and  they  all  said,  they  were 
of  opinion  that  none  of  the  matters  complained  of  would  be  of  the 
least  detriment  to  the  full  and  due  occupation,  possession,  and 
enjoyment  of  the  estate. 

Mr.  TVigram,  Mr.  Stinton,  and  Mr.  Malins^  for  the  plaintiffs : 
The  water-rights,  although  granted  by  the  conveyances  referred 
to,  are  not  more  extensive,  or  at  all  events,  do  not  interfere  to  any 
greater  extent  with  the  property,  than  those  which  the  situation  of 
the  lands  respectively  would  have  conferred  upon  the  owners  of  the 
lower  lands.  The  defendant,  from  living  in  the  neighbourhood  of 
the  property,  and  knowing  the  existence  of  the  wells  on  the  lower 
lands,  must  have  known  that  these  wells  had  been  supplied  from 
the  upper  lands  for  a  sufiicient  time  to  giVe  the  owners  of  the 
lower  lands  a  right  to  take  the  water,  whether  there  was  an  express 
[•617]  grant  or  not.  And  the  right  *of  entering  upon  the  higher  lands, 
to  repair  the  channels  and  remove  obstructions  to  the  enjoyment  of 
the  easement,  follows  as  an  incident  to  it :  Raikes  v.  Toumsend  (i). 

(1)  7  E.  E.  776  (2  Smith,  9). 
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The  only  other  easement  is  that  of  ingress  and  egress  from  the  Shacklston 
Burroonding  land,  which  also  would  exist  without  grant,  as  incident  sutclivpb. 
to  the  conveyance.  As  to  the  right  to  place  ladders,  there  is  no 
evidence  that  this  right  has  been  exercised,  or  has  occasioned,  or  is 
likely  to  occasion,  any  inconvenience.  It  is  clear,  that  the  property 
must  be  used  for  agricultural  purposes,  and  it  is  impossible  to 
conceive  how  it  can  be  prejudicially  affected  by  such  a  right.  At 
all  events,  the  diminution  of  value  (if  any)  is  a  proper  subject  of 
compensation  under  the  14th  condition. 

Mr.  Russell  and  Mr.  Follett,  for  the  defendant : 

The  channels  for  the  water  are  subterranean ;  so  that,  if  there 
had  been  no  grant,  an  easement  would  not  have  been  acquired  by 
user :  Acton  v.  Blundell  (i) ;  and  the  defendant  would  have  been 
entitled  to  stop  the  water-course. 

They  cited  Flight  v.  Booth  (2),  and  Hall  v.  Swift  (3). 

The  Vice-Ghancbllor  adverted  to  a  passage  in  the  first  answer       [  6i8  ] 
which  alleged  that  the  plaintiffs  and  their  solicitors  knew,  and 
studiously  avoided  disclosing,  the  existence  of  these  easements. 

Mr,  Wigram,  in  reply  : 

It  nowhere  appears  that  the  plaintiffs  had  any  personal  know- 
ledge of  the  existence  of  the  easements,  and  the  solicitor  denies  any 
concealment  on  his  part.  The  existence  of  the  well,  and  the  right 
of  the  cottagers  to  use  it,  must  have  been  apparent  to  the  pur- 
chaser, as  he  passed  and  repassed  continually;  and,  though  he 
denies  that  he,  in  fact,,  knew  of  the  usage,  the  knowledge  must  be 
imputed  to  him.  Now,  assume  that  this  right  was  an  ancient 
public  right  to  the  well,  would  not  the  onus  of  keeping  open  the 
channels  be  j>7'iwu2  facie  on  the  owner  of  the  upper  lands,  whence 
the  water  flowed ;  and  would  it  not  be  a  consequent  of  the  public 
right,  that  those  who  had  it  might  enter  to  cleanse  and  keep  open 
the  stream?  Would  that  be  f^n  objection  to  the  title?  It  is 
sabmitted,  that  the  obligation  under  the  express  grant  is  not  more 
onerous;  and  this  obligation  raises  no  objection  entitling  the 
defendant  to  resist  specific  performance  of  his  contract. 

All  the  other  objections  concern  only  the  Long  Field  and  New 
Delight  Field,  which  together  admeasure  about  four  acres  and  a 

(1)  67  R.  E.  361  (12  M.  &  W.  324).     (3)  44  R.  R.  728  (4  Ring.  N.  C.  381). 

(2)  41  R.  R,  599  (1  Ring.  N.  C.  370). 
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Shacklkton  half,  the  \^'hole  parcbase  being  of  thirty  acres.     The  residue  at 
SuTCLiFFE.    least  remains,  which  the  purchaser  is  bound  to  take  with  an  abate- 
ment, or  the  whole  should  be  taken  with  compensation,  under  the 
provisions  of  the  conditions  of  sale. 

Acton  V.  Blundell  has  been  cited ;  but  that  case  has  no  application 
even  to  the  well  used  by  the  cottagers,  because  the  purchaser  wa» 
bound  to  assume,  that  a  water-course  in  these  purchased  lands 
existed  by  ancient  usage  to  that  well ;  nor  does  it  apply  to  the 
other  grants  of  use  of  water,  and  the  other  water-courses,  in  this 
case,  because  they  are  surface  streams,  whilst  the  water-course  in 
Acton  V.  Blundell  was  subterranean. 

[  619  ]       The  Vice- Chancellor  : 

It  is,  I  think,  clear,  that  the  title  of  the  vendors  in  this  case,  was 
at  the  time  of  the  contract,  was  at  the  commencement  of  the  suit,, 
and  is  at  present,  bad  or  defective. 

This  is,  indeed,  admitted  by  their  counsel,  subject  to  three 
questions  which  have  been  raised,  namely : 

First,  Whether,  before  the  contract,  the  purchaser  had  not  such 
a  degree  of  knowledge,  or  notice,  of  the  state  and  condition  of  the 
property,  as  to  preclude  him  wholly  or  in  part  from  taking  the 
objections  that  he  has  made — a  point  as  to  which,  though  some 
evidence  has  been  addressed  to  it,  the  case  of  the  plaintiffs,  the 
vendors,  in  my  opinion,  fails. 

Secondly,  Whether  the  defects  are  not  all  immaterial;  upon 
which  point  also  the  plaintiffs,  I  think,  fail.    And, 

Thirdly,  Whether,  if  there  are  any  material  defects  not  removable^ 
they  are  within  the  14th  condition  ? 

The  only  defects  shown  to  exist  are  defects  in  the  quality  of  the 
estate,  by  reason  of  the  easements  or  rights  vested  in  third  persons, 
under  the  several  deeds  of  1816, 1820, 1824,  1825,  and  1834  (which 
were  necessarily  so  often  mentioned  during  the  argument),  or  some 
of  those  deeds. 

On  the  ground  of  these  defects^  the  defendant,  the  purchaser, 
who  says  that  they  are  material  and  important,  wishes  to  reject  the 
purchase  altogether,  and  insists  that  he  is  entitled  to  do  so ;  while 
the  plaintiffs,  contending  that  the  defects  are  wholly  immaterial, 
say,  that  so  far,  if  at  all,  as  they  are  material,  and  shall  not  be 
cured  or  removed,  they  are  properly  subjects  of  compensation ; 
Uiat  the  contract  ought  to  be  performed  on  that  footing ;  and  that, 
as  to  the  defects  (if  any)  existing,  by  reason  of  the  deeds  of  1884 
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and  1820,  they  may  be  able  to  procure  acts  to  be  done  for  relieving  Shaoklkton 
the  title,  and  freeing  it  from  them  ;  and  they  ask  the  opportunity,    sutoliffe. 
if  necessary,  of  doing  so  in  the  Master's  office. 

But,  as  to  the  defects  (if  any)  existing,  by  reason  of  the  *deeds       [  '620  ] 
of   1816,  1824,  and  1825,  respectively,  the  plaintiffs  admit,  that 
these  cannot  be  cured  or  removed,  and  that  so  far,  if  at  all,  as  they 
are  material,  nothing  can  be  done  by  the  plaintiffs,  in  respect  of 
them,  except  the  making  of  compensation. 

Now,  upon  the  contract  and  evidence,  my  opinion  is,  that  by 
reason  of  each  of  the  deeds  of  1816,  1820,  and  1884,  severally, 
there  exist  material  defects  in  the  title ;  that  the  easements  or  rights 
v^hich  they  confer  respectively  on  third  persons  affect  the  property 
prejudicially,  to  a  material  extent,  and  are  easements  or  rights  to 
which  the  defendant  did  not  contract  to  buy  it  subject ;  and  that, 
on  the  ground  of  them,  therefore,  he  is  entitled  either  wholly  to 
reject  the  purchase,  or,  if  not,  at  least  to  have  them  extinguished 
within  a  reasonable  time,  or,  so  far  as  they  may  not  be  so 
extinguished,  to  be  compensated. 

I  think,  also,  that  it  is  at  least  doubtful  whether  the  same 
ought  not  to  be  said  of  the  deeds  of  1824  and  1825,  and  of  the 
easements  or  rights  conferred  on  third  persons  by  those  deeds 
respectively ;  and  that,  to  the  benefit  of  the  doubt,  the  defendant 
is  entitled. 

In  saying  this,  I  assume  (though  without  deciding),  that,  had 
the  messuages  and  parcels  of  land  conveyed  by  the  deeds  of  1824 
and  1825  respectively,  been  no  part  of  the  Murgatshaw  estate,  nor 
belonging  to  either  of  the  Wadsworths,  but  been  otherwise  acquired 
by  Midgley  and  Horsfall,  and  had  the  possessors  for  the  time  being 
of  those  messuages  and  parcels  of  land  had,  from  a  time  preceding 
September,  1825,  as  to  one  property,  such  flow  of  water  to  it,  and 
such  use  of  the  well  near  the  house  of  Murgatshaw  as  they  have, 
in  fact,  had  respectively,  but  without  and  independently  of  the 
deeds  of  1824  and  1825,  without  any  express  grant  and  without  any 
express  contract,  the  defendant  could  not  have  sustained  any 
objection  or  claim  on  that  score. 

Assuming  this,  however,  I  apprehend  it  to  be  not  by  any  means 
clear  that  the  case,  in  this  respect,  is,  between  the  *plaintiffs  and  [  *62i  ] 
the  defendant,  in  the  same  situation  upon  the  actual  facts  as  they 
exist.  These  messuages  and  parcels  of  ground  were  parts  of  the 
Murgatshaw  estate  up  to  certain  periods  previous  to  September, 
1825,  and  the  water  rights  to  which  I  am  now  referring  arise  under 
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8HACKLET0V  Bxpress  grants  made  in  1824  and  Augast,  1825,  by  the  then 
SuTOMFFB.    proprietbrs  of  the  Murgatshaw  estate,  the  Wadsworths. 

Have  Midgley  and  Horsfall,  or  those  who  represent  them  in 
interest,  no  more  power,  no  greater  nor  more  extensive  right,  (as 
far  as  what  still  remains  the  Margatshaw  estate  is  concerned,)  in 
the  actual,  than  they  would  in  the  supposed,  case?  Are  the 
vendors,  or  will  the  purchaser  completing  his  purchase,  be  able  or 
entitled  to  use,  enjoy,  and  deal  with  the  lands,  the  subject  of  the 
contract,  as  freely,  as  fully,  and  with  as  ample  dominion,  in  the 
actual  as  in  the  supposed  case  ? 

Upon  these  questions,  or  (if  they  are  one)  this  question,  I  repeat, 
that  I  entertain  serious  doubt;  and  as  my  opinion  is,  that,  by 
reason  of  the  rights  of  Midgley  and  Horsfall,  or  those  who  repre- 
sent them,  (if  there  were  no  other  objection  to  the  title),  the 
purchaser  ought  not  to  be  compellable  to  take  the  title,  or,  at  least 
without  compensation,  to  take  the  title,  supposing  these  questions, 
or  this  question,  to  be  free  from  doubt,  and  to  be  properly  answered 
in  favour  of  Midgley  and  Horsfall,  or  those  who  represent  them ;  I 
am  also  of  opinion,  that,  by  reason  of  those  rights,  if  there  were 
no  other  objection,  he  ought  not  to  be  compelled  to  do  so  as  the 
case  stands. 

A  title  open  to  serious  doubt  is  not,  by  this  Court,  forced  on  a 
purchaser. 

Such  appears  to  me  the  state  of  things,  in  which  it  is  necessary 
now  to  determine  between  the  parties,  whether,  as  the  plaintiffs 
contend,  the  case  ought  to  be  sent  into  the  Master's  office,  or 
whether,  as  the  defendant  contends,  the  bill  ought  now  to  be 
dismissed,  notwithstanding  the  14th  condition  of  sale — a  question 
[  *622  J  upon  which  the  purchaser's  *case,  if  it  is  not  assisted,  is  at  least 
not  prejudiced  by  the  strong  provisions  in  the  vendors'  favour  made 
by  the  7th  and  16th  conditions. 

In  considering  this  question,  it  has  appeared  to  me  not  immaterial 
to  bear  in  mind  the  limited  extent  of  the  surface  of  the  property 
sold,  (containing,  in  the  whole,  not  so  much  as  thirty  acres),  and 
the  reference  to  building  purposes  and  to  water,  contained  in  the 
particulars  of  sale  ;  nor  is  it,  I  think,  superfluous  to  observe,  in  how 
many  different  parts,  and  how  largely  (the  average  of  the  property 
considered)  the  rights  existing  under  the  several  deeds  that  have 
been  mentioned  affect  the  estate ;  to  say  nothing  of  the  other 
easements,'  which  cannot,  I  think,  be  disregarded. 

Whether,  if  a  portion  only  of  these  defects  in  the  title  existed,  or 
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the  case  were  in  any  other  respect  different  from  its  actual  state,  Shacklmtov 
the  plaintiffs  would  be  entitled  to  some  decree,  I  need  not  say ;  but,  suTourFic 
as  the  matter  stands,  seeing  what-  the  rights  in  question  are,  the 
extent  to  which  those  from  which  the  plaintiffs  avow  the  impossi- 
bility of  freeing  the  property  affect  it,  and  the  importance,  likewise, 
as  it  seems  to  me,  of  those  from  which  there  is  an  absence  of 
certainty  whether  it  can  be  freed, — considering  also  that,  without 
imputing  (for  I  do  not  impute)  fraud,  or  any  unfair  intention  to  the 
vendors,  or  any  agent  of  the  vendors,  they  must  be  considered,  by 
omission  of  what  ought  not  to  have  been  omitted,  to  have  mis- 
described  the  subject  of  sale  by  their  own  default,  and  in  their  own 
wrong, — considering,  also,  the  course  taken  by  each  party  between 
the  time  of  the  contract  and  the  institution  of  the  suit,  I  should  be 
applying  the  14th  condition  of  sale  to  a  purpose,  and  to  an  extent, 
to  which,  in  my  judgment,  it  ought  not  to  be  treated  as  having 
been  intended  to  be  applicable,  were  I,  in  the  circumstances  before 
me,  to  give  the  plaintiffs  a  decree  on  the  ground  of  it.  And  by 
applying  in  their  favour,  as  to  the  defects  in  question,  general 
principles,  on  which  this  Court  allows  compensation  to  be  forced  on 
a  ^purchaser,  in  some  cases,  for  defects  in  the  quality  of  the  estate,  [  *628  ] 
and  allows  a  vendor,  in  some  cases,  the  opportunity  of  making 
good,  in  the  Master's  office,  a  title,  bad  confessedly  when  the  con- 
tract was  made  and  when  the  suit  was  instituted,  as  well  as  at  the 
hearing  of  the  cause,  I  should  .be,  in  my  view,  misapplying  those 
principles. 

The  consequence  is,  that,  in  my  judgment,  it  is  fit  now  to  dismiss 
the  bill. 

I  must,  I  think,  give  the  defendant  the  costs  of  the  suit,  except 
80  far  as  they  have  been  incurred  by  the  defendant  having  imputed 
fraud  or  unfair  intention  to  the  plaintiffs  and  their  solicitors.  As 
the  dismissal  ought  to  be  prefaced  by  a  statement  of  the  plaintiffs' 
admissions,  the  decree  should  probably  be  in  some  such  form  as 
this: 

"  The  plaintiffs,  by  their  counsel  admitting  that  the  hereditaments 
contracted  to  be  sold  to  the  defendant,  as  in  the  pleadings  men- 
tioned, are  subject  to  the  easements  or  rights  granted  and  created 
by  the  indentures  of  1816,  1820,  1824,  1825,  and  1884,  in  the 
pleadings  mentioned,  and  that  they  are  unable  to  obtain  or  procure 
a  release  or  discharge  thereof,  so  far  as  the  said  indentures  of  1816, 
1824,  and  1826,  and  the  easements  or  rights  thereby  respectively 
granted  or  created  are  concerned,  and  not  certain  of  being  able4o 
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BuAOKLETOK  obtain  or  procure  a  release  or  discharge  thereof  in  other  respects, 

SuTOLiFrs.    this  Court  dismisses  the  bill,  with  costs,  except  so  far  as  the  costa 

have  been  increased  by  the  defendant  having  imputed  fraud  or 

unfair  intention  to  the  plaintiffs  and  their  solicitors,  or  any  or  either 

of  them." 


1S47. 

Nov.  12. 

Kkioht 
Bbucb,  V.-C. 

[630] 


L  'fisi  ] 


E0BIN80N  V.  BELL(l). 

(1  De  G.  &  Sm.  630—640 ;  S.  C.  17  L.  J.  Ch.  3.) 

QucerCf  whether  the  circumstance  of  an  administrator  ac^/ijem  being  made 
a  defendant  to  an  administration  suit,  is  sufficient  to  satisfy  the  Court  that 
there  are  no  personal  assets,  and  to  warrant  a  decree  being  made  at  once 
against  the  real  estate,  without  the  usual  preliminary  accounts  of  the 
personal  estate. 

But  where  the  plaintiffs  in  such  a  suit  were  persons  who  could  obtain 
general  administration ;  Held,  that,  in  such  a  case,  the  personal  estate  was 
not  sufficiently  represented  by  an  administrator  ad  littm. 

And  where  it  did  not  appear  upon  the  bill,  that  the  administration  was 
so  limited,  and  no  objection  for  want  of  parties  was  taken  by  the  answer, 
the  Court  did  not  make  a  decree  saving  the  rights  of  absent  parties, 
but  allowed  the  objection  when  made  at  the  hearing,  and  gave  leave 
to  amend. 

This  was  a  creditors'  suit,  seeking  to  have  the  real  estates  of  a 
testator,  named  Alexander  Tiplady,  applied  in  payment  of  his  debts, 
including  a  debt  secured  for  the  benefit  of  the  plaintiffs,  by  an 
indenture  dated  March  16th,  1814,  and  made  between  the  testator 
of  the  one  part,  and  a  trustee  named  Bryan  Bobinson  of  the  other 
part,  whereby,  after  reciting  that  a  marriage  had  been  some  time 
since  solemnised  between  the  testator  and  Jane  Minikin,  widow  of 
John  Minikin  deceased,  and  formerly  widow  and  relict  of  Stephen 
Bobinson  deceased,  and  that,  the  testator  having  received  a  consider- 
able personal  estate,  his  said  wife  was  desirous  of  making  some 
provision  for  John  Bobinson  and  Stephen  Bobinson,  the  plaintiffs, 
her  sons  by  her  first  *marriage,  the  testator  covenanted  with  Bryan 
Bobinson,  his  executors  and  administrators,  to  pay  him,  his  execu- 
tors, administrators,  or  assigns,  500{.  at  the  end  of  twelve  months 
after  the  death  of  his  said  wife :  and  it  was  thereby  declared,  that 
Bryan  Bobinson,  his  executors,  administrators,  and  assigns,  should 
stand  possessed  of  the  500Z.  on  certain  trusts  thereby  declared  for 
the  benefit  of  the  two  plaintiffs,  John  Bobinson  and  Stephen 
Bobinson,  and  their  children. 

The  testator,  by  his  will,  dated  the  9th  of  March,  1818,  duly 

(1)  Dowdeswell  v.  Dowdeswell  (1878)  9  Ch.  D.  294,  48  L.  J.  Ch.  23,  38  L.  T. 
82S« 
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executed  for  passing  freehold  estate,  after  ^charging  all  his  property  kobikson 
with  the  payment  of  his  funeral  and  testamentary  expenses  and  beLl. 
debts,  gave  and  bequeathed  all  his  personal  estate  to  his  wife  (except 
certain  specific  parts  thereof,  which  he  thereinafter  bequeathed  to 
his  daughter,  Alice  Tiplady,  afterwards  Alice  Bell);  and  the 
testator  devised  unto  Edward  Tomlinson  and  Edward  Bawlinson 
and  Thomas  Tunstall  Picard,  and  their  heirs,  all  his  real  estate, 
upon  certain  trusts  therein  mentioned  for  the  benefit  of  Jane  Tiplady 
his  wife  ;  and,  after  her  decease,  in  trust  to  pay  the  rents  and  profits 
of  the  said  real  estate  to  his  daughter,  Alice  Tiplady,  afterwards 
Alice  Bell,  during  her  life ;  and,  after  her  decease,  in  trust,  that 
the  trustees  should  sell  the  estates  as  therein  mentioned,  and  pay 
and  apply  the  proceeds  amongst  the  lawful  issue  of  his  said  daughter, 
Alice  Tiplady,  afterwards  Alice  Bell,  when  they  should  respectively 
attain  their  age  of  twenty-one  years,  share  and  share  alike,  as 
therein  mentioned,  and  should,  in  the  meantime,  apply  the  income 
for  their  maintenance  and  education.  And  the  testator  appointed 
his  wife  sole  executrix  of  his  will.  He  died  in  1822.  His  widow 
proved  the  will,  and  died  in  1840,  leaving  Alice  Bell,  and  four 
children  of  Alice  Bell,  all  of  whom  were  defendants,  her  surviving. 

Letters  of  administration  to  her  estate  were  granted  to  the 
plaintiff,  Stephen  Bobinson. 

All  the  trustees  of  the  will  had  died  except  Edward  Tomlinson.  [  o82  ] 

The  plaintiffs  attained  the  age  of  twenty-one  during  the  lifetime 
of  the  testator's  widow. 

The  trustee,  Bryan  Bobinson,  had  died,  and  Jane  Bobinson  (his 
sister  and  executrix)  had  proved  his  will. 

The  bill,  which  was  filed  by  John  Bobinson  and  Stephen  Bobinson 
against  Mr.  and  Mrs.  Bell  and  their  children,  Mr.  Tomlinson  and 
Mrs.  Jane  Bobinson,  charged,  that  there  were  no  personal  assets  of 
the  testator,  the  whole  having  been  long  ago  applied  by  his  widow 
and  executrix  in  payment  of  his  debts ;  and  the  prayer  was,  that 
the  testator's  real  estate  might  be  applied  in  payment  of  the  debt  of 
500Z.,  and  the  interest  due  thereupon. 

Letters  of  administration  to  the  testator,  limited  to  the  purposes 
of  the  suit,  had  been  granted  to  Jane  Bobinson ;  but  this  was  not 
so  alleged  in  the  bill,  which  stated  that  administration  de  bonis  noii 
had  been  granted  to  one  of  the  plaintiffs. 

The  answers  raised  no  objection  to  the  suit  for  want  of  parties, 
or  on  account  of  the  insufficiency  of  the  personal  representation  to 
the  testator. 
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BoBxirtoK  Mr.  Russell  and  Mu  PhUUps  appeared  for  ihe  plainti&s. 

9. 

Bbll. 

Mr.  Wigram  and  Mr.  Stinton,  for  the  parties  intereeied  in  the 

real  estate,  took  a  preliminary  objection,  that  there  was  no  general 

representative  of  the  testator  a  party  to  the  suit. 

(Thb  Vice-Ghanobllob  :  Yoahave  not,  in  your  answer,  taken  any 
objection  for  want  of  parties.  May  not  the  Goort  make  a  decree 
saying  the  rights,  if  any,  of  absent  parties,  under  the  recent 
Order  ?(i).) 

Oar  objection  is,  that  our  remedies  against  absent  parties  are  not 
provided  for  in  this  suit,  not  that  there  are  any  rights  of  absent 
parties  which  can  be  saved. 

[  688  ]  His  Honour  permitted  the  argument  in  support  of  the  objection  to 

proceed, 

Mr.  Wigram  and  Mr.  Stinton,  in  support  of  the  preliminary 
objection : 

The  limited  administration  which  has  been  taken  out  by  Miss 
Bobinson  does  not  constitute  her  the  testator's  legal  personal 
representative,  for  the  purpose  of  enabling  the  Gourt  to  make  a 
decree  for  the  sale  of  the  real  estate.  There  must  be  before  the 
Gourt,  for  that  purpose,  a  .complete  legal  personal  representative. 
It  will  be  argued,  that  a  limited  administration  enables  the  Gourt  to 
declare  the  liability  of  the  real  estate,  if  it  go  no  further.  But 
that  is  hot  sufficient.  The  suit  must  be  so  constituted  that  complete 
justice  can  be  done.  No  precedent  can  be  found  of  a  decree  in 
which  the  real  estate  has  been  declared  liable  without  the  accounts 
having  been  taken  of  the  personal  estate.  This  is  requisite  not  ^ 
merely  for  the  purpose  of  substantiating  a  claim  against  the  real 
estate,  but  for  the  purpose  of  administering  the  personal  estate 
before  any  part  of  the  real  estate  is  applied.  And  it  is  clear,  that 
the  personal  estate  could  not  be  administered,  and  that  the  accounts 
could  not  be  taken,  with  merely  a  limited  administrator  before  the 
Gourt.     *    *    ♦ 

[  «M  ]  Mr.  RtisseU  and  Mr.  Phillips,  for  the  plaintiffs  : 

The  suit  is  correctly  constituted  according  to  the  rule  as  laid 
down  by  Lord  Bedesdale  (2)  :  ''  Where  there  has  been  no  general 
(1)  nth  Order,  26th  August,  1841.  (2)  Mitf.  177,  4th  ed. 
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personal  representative,  a  special  representative  by  an  adminis-     Robinson 
tration  limited  to  the  subject  of  the  suit  has  been  required.    In        b,^i,, 
other  cases,  where  a  demand  is  made  against  a  fund,  entitled  to 
exoneration  by  general  personal  assets,  if  there  are  any  such,  *a       [  •636  ] 
like  limited  administrator  is  frequently  required  to  be  brought  before 
the  Court.     This  seems  to  be  required,  rather  to  satisfy  the  Court, 
that  there  are  no  such  assets  to  satisfy  the  demand ;  for,  although 
the  limited  administrator  can  collect  no  such  assets  by  the  authority 
under  which  he  must  act,  yet,  as  the  person  entitled  to  general 
administration  must  be  cited  in  the  Ecclesiastical  Court,  before  such 
limited  administration  can  be  obtained,  and  as  the  limited  adminis- 
tration would  be  determined  by  a  subsequent  grant  of  general 
administration,  it  must  be  presumed  that  there  are  no  such  assets 
to  be  collected,  or  a  general  administration  would  be  obtained." 

[They  cited  Fatdkner  v.  Daniel  (i)^  Cave  v.  Cork  {2),  Davis  v. 
Chanter  (3),  Moores  v.  Choat  (4),  Cawthom  v.  Chalie  (6)  and  other 
cases.] 

Mr.  Wigraniy  in  reply.     *     *     *  [  638  ] 

Thb  Yige-Changellor  :  [  689  ] 

In  this  case,  a  creditor  seeks  to  have  applied,  in  payment  of  his 
debt,  the  real  assets  of  a  deceased  debtor,  named  Alexander  Tiplady. 
The  plaintiffs'  debt  or  demand  is  thus  constituted :  It  is  not  a  legal 
debt  or  demand,  but  is  purely  equitable.  It  is  a  debt  claimed  in 
respect  of  the  plaintiffs  being  beneficially  entitled  to  any  advantage 
which  may  be  derived  from  a  covenant  into  which  the  testator 
entered  with  Mr.  Bryan  Robinson,  whose  personal  representative 
is  Mrs.  Jane  Bobinson,  a  defendant  to  the  suit. 

The  testator,  Alexander  Tiplady,  appointed  his  widow  his  sole 
executrix,  and  died  many  years  ago.  She  proved  the  will,  and  has 
since  died  intestate.  Of  her,  there  is  no  legal  personal  representa- 
tive, and  of  the  testator  there  is  not  any  legal  personal  representa- 
tive, except  such  a  representative  as  is  constituted  by  the  letters  of 
administration  now  before  the  Court,  which  are  letters  of  adminis- 
tration granted  to  a  person  in  whom  the  legal  right  to  sue  upon  the 
covenant  is  vested,  and  who,  therefore,  I  should  have  thought,  could 
on  that  ground  have  obtained  general  letters  of  administration.    I 

[\)  64  B.  E.  265  (3  Hare,  207).  548. 

(2)  60  B.  R  79  (2  Y.  &  C.  0.  C.  130).  (4)  42  B.  B.  236  (8  Sim.  508). 

(3)  Then  waiting  for  judgment  and         (5)  25  R.  B.  174  (2  Sim.  &  St.  129). 
fiinoe  decided  and  reported  in  2  Ph. 
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BOBIKSON 

Brll. 


[  ^eio  ] 


am,  however,  not  clear  upon  that  point,   and  give  no  opinion 
upon  it. 

There  is  the  further  fact,  that  the  plaintiflfs,  who  are  equitably 
entitled  to  sue  on  the  covenant,  are  the  next  of  kin,  or  two  of  the 
next  of  kin,  of  the  deceased  executrix. 

Now  it  is  proper  to  consider  the  meaning  of  the  passage  cited 
from  Lord  Bedesdale.  (His  Honour  read  the  passage  referred  to  in 
the  argument.)  Undoubtedly,  there  may  be  cases  to  which  that 
observation  would  apply  in  a  practical  manner.  But  this  is  not 
such  a  case;  for  the  plaintiffs  *here  are  two  of  the  next  of  kin  of  the 
deceased  executrix,  who  was  the  sole  residuary  legatee,  and  was  also, 
in  equity,  a  creditor  of  the  deceased  testator. 

What  I  should  have  thought  it  right  to  do,  if  I  had  been  satisfied 
that  the  plaintiffs  could  not  obtain  general  letters  of  administration, 
it  is  not  necessary  for  me  to  say ;  for  this  case  comes  before  me  in 
a  form  in  which  I  think  myself  bound  to  say,  that  the  plaintiffs 
could  have  obtained,  and  can  now  obtain,  general  administration 
de  bonis  non  of  the  testator  ;  and  this  being  so,  I  think  that  I  ought 
to  accede  to  the  objection,  especially  considering  the  recent  autho- 
rities in  another  branch  of  the  Court,  which  have  been  cited  in  the 
argument. 

The  case  stood  over,  with  liberty  to  amend  the  bill,  and 
the  costs  tvere  reseiTcd. 

The  suit  was  afterwards  compromised. 


1847. 
Nov,  13. 

Knight 
Bbugb,  V.-C. 

[640] 


OCKLESTON  v.   HEAP. 

(1  De  G.  &  Sm.  640—642.) 

Where  a  testator  deviBed  estates  to  trustees,  their  heirs  and  assigns,  on 
certain  trusts,  and  the  surviving  trustee  devised  the  trust  estates  upon  the 
trusts  on  which  he  held  the  same  :  Held,  that  the  cestuis  que  ti'ustent  were 
entitled  to  have  new  trustees  appointed  of  the  original  wilL 

William  Fairhurst,  by  his  will,  dated  the  22nd  of  February, 
1889,  appointed  his  son-in-law  George  Law,  and  his  friend  Edward 
Tilston,  his  co-executors  and  trustees,  and  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  and  effects,  subject  to 
certain  bequests  thereinbefore  made,  unto  and  to  the  use  of  his  said 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  tenure  thereof,  upon  trust,  as  to  such  part 
thereof  as  he  held  in  mortgage  or  trust,  or  subject  to  any  equity,  to 
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carry  into  effect  the  trusts  thereof ;  and  as  to  the  residue  of  his  said    Ocklkstom 
real  and  personal  estate,  to  sell  and  dispose  thereof,  at  their  dis-       hbap. 
cretion;  and  he  declared,  that  the  purchasers  of  his  said  estate 
should  not  be  bound  to  see  to  the  application  of  the  purchase 
money,  *and  "that  the  receipts  of  my  trustees,  or  the  survivor,       [  *wi  ] 
shall  be  in  all  cases  sufficient "  (i) ;  and  as  to  the  proceeds  of  his 
said  estate,  the  testator  gave  and  devised  the  same  unto  and  equally 
amongst  his  three  daughters,  with  limitations  over  in  favour  of  their 
husbands  and  children. 

The  vfill  contained  no  power  to  appoint  new  trustees. 

The  testator  died  on  the  1st  of  March,  1839. 

On  the  3rd  of  May,  1839,  George  Law  alone  duly  proved  the  will. 

Edward  Tilston,  by  a  deed  poll,  under  his  hand  and  seal,  bearing 
date  the  25tb  of  the  same  month  of  June,  1839,  duly  renounced  the 
executorship  of  the  will,  and  disclaimed  the  trusts  thereby  declared, 
and  all  estate,  right,  title,  and  interest  bequeathed  to  him  by  the  will. 

George  Law,  by  his  will,  dated  the  14th  of  February,  1847,  gave, 
devised,  and  bequeathed  all  mortgages  in  fee  and  trust  estates, 
which  might  be  vested  in  him  at  the  time  of  his  decease,  unto  and 
to  the  use  of  Samuel  Taylor  and  Joshua  Heap,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts,  and  subject  to  the 
equities  affecting  the  same  respectively,  to  the  intent  that  the  same 
might  be  disposed  of  as  the  rules  of  law  and  equity  might  require  ; 
and  he  appointed  Samuel  Taylor  and  Joshua  Heap,  together  with 
his  wife,  his  executors  and  executrix. 

George  Law  died  on  the  4th  of  February,  1847,  and  his  will  was 
proved  on  the  29th  of  March,  1847,  by  Joshua  Heap  alone. 

The  suit  was  instituted  by  parties  beneficially  entitled,  under  the 
will  of  William  Fairhurst,  against  Samuel  Taylor,  Joshua  Heap,  and 
Amelia  Law,  and  prayed  that  it  might  be  referred  to  the  Master,  to 
appoint  three  or  some  other  number  of  fit  and  proper  persons,  to  be 
trustees,  under  that  will,  in  the  place  and  stead  of  George  *Law,  [  *642  ] 
deceased,  and  Edward  Tilston,  and  that  the  defendants,  Joshua 
Heap,  Samuel  Taylor,  and  Amelia  Law,  might  be  severally  directed 
to  execute  and  do,  and  to  join  in  executing  and  doing,  such  deed  or 
deeds,  instrument  or  instruments,  and  other  acts,  as  might  be 
necessary  for  conveying  and  transferring,  and  paying  over  the  trust 
estate  to  such  new  trustees  when  appointed. 

Mr.  Bacon  and  Mr.  J.  V.  PrioVy  for  the  plaintiffs,  cited  Cooke 
(1)  Theee  were  the  words  of  the  will. 
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OoKunToir    v.  Crawford  (i),  and  sabmitted  that  there  was  sufficient  doabt  of  the 

Hrap.        competency  of  the  devisees  under  the  will  of  the  deceased  trustee,  to 

act  in  the  trusts,  to  render  it  proper  to  appoint  new  trustees ;  and 

that  the  point  had  been  recently  so  decided  in  Mortimer  v.  Ireland, 

not  reported  (2). 

Mr.  Russell  and  Mr.  Bagshawe,  for  one  of  the  devisees  under 
the  will  of  the  trustee  who  objected  to  being  removed : 

Neither  in  Cooke  v.  Crawford (i),  nor  in  Mortimer  y.  Ireland {2),  was 
there  any  limitation  to  the  assigns  of  the  trustees.  That  limitation 
occurred  in  Titlei/  v.  Wolstenliolme  (b),  and  was  held  sufficient  to 
show  that  the  testator  intended  the  trust  to  pass  to  the  devisee  of 
the  trustee. 

Mr.  Rasch  appeared  for  one  of  the  defendants,  Amelia  Law,  and 
referred  to  Bradford  v.  Belfield  (4)  and  Townsend  v.  Wilson  (6),  and 
contended,  that  there  was  no  case  for  the  removal  of  the  devisees  of 
the  surviving  trustee. 

Thb  Yice-Ghancbllor  : 

What  I  should  have  done,  if  Titley  v.  Wolstetiholme  had  come 
before  me,  I  need  not  say,  nor  am  I  sure.  I  think  that,  in  the 
present  case,  there  must  be  a  decree  for  the  appointment  of  new 
trustees  in  the  usual  form. 


1847.  WOETHAM  V.  PEMBEETON. 

Nov.  1 7. 
(1  De  G.  &  Sm.  644—661 ;  S.  C.  nom.  Newenham  v.  Ptmberton,  17  L.  J.  Ch.  99  ; 

Khioht  11  Jur.  1071.) 

-    *    '"  *  The  estate  of  a  feme  covert,  tenant  in  tail  in  possession,  subject  to  a 

^        ^  jointure  term,  is  equitable  during  the  continuance  of  the  term,  for  the 

purpose  of  entitling  her  to  a  settlement,  on  a  hill  filed  by  her. 
And  the  Court  directed  a  settlement,  although  the  bill  did  not  expressly 

pray  to  that  effect. 

By  indentures  of  lease,  release,  and  appointment,  dated  the  14th 
and  15th  of  August,  1828,  made  between  Mary  Wortham,  of  the 
one  part,  Christopher  Pemberton  and  John  Hawkins,  of  the  other 
part,  certain  freehold  estates  in  the  parishes  of  Bassingboume  and 

(1)  60  B.  R.  303  (13  Sim.  91).  (4)  29  R.  R.  100  (2  Sim.  264). 

(2)  Since  reported  in  6  Hare,  196.  (5)  19  R.  B.  398  (I  B.  &  Aid. 

(3)  64  R.  R.  106  (7  Beay.  425).  IS  R.  R.  234  (3  Madd.  261). 
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Gonnington,  in  the  county  of  Cambridge,  were  limited  to  the  use  of     Wobtham 

Henry  Hawkins  for  life,  with  remainder  to  the  use  of  Christopher  psmbbbton. 

Pemberton  and  John  Hawkins  during  the  life  of  Henry  Hawkins, 

on  trust  to  preserve  contingent  remainders,  with  remainders,  as  to 

the  estate  at  Connington,  after  limitations  in  favour  of  Francis 

Wortham  and  of  his  sons,  none  of  which  took  effect,  to  the  use  of 

the  daughter  or  daughters  of  Francis  Wortham,  in  tail,  (if  more 

than  one,  as  tenants  in  common),  with  divers  remainders  over. 

And  it  was  provided,  that  it  should  be  lawful  for  Henry  Hawkins 

to  charge  the  estates  with  a  rent-charge,  by  way  of  jointure  for  his 

wife,  not  exceeding  4002.  a  year,  and  to  limit  the  estates  to  any 

person  or  persons  for  any  term  of  years,  to  secure  such  jointure, 

upon  such  trusts  for  better  securing  the  payment  of  such  yearly 

rent  as  to  him  the  said  Henry  Hawkins  should  seem  meet.    And 

it  was  provided,  that,  if  any  such  jointure  should  take  effect,  and 

there  should  be  a  failure  of  issue  of  Henry  Hawkins,  so  that  the 

estates  at  Bassingbourne  and  Connington  should  go  to  separate 

uses,  then  200L  should  be  charged  on  the  Bassingbourne  estate, 

and  200Z.  on  the  Connington  estate. 

By  an  indenture  of  November  13th,  1829,  made  between  Henry 
Hawkins,  of  the  first  part,  Maria  Eleanor  Osborne,  of  the  second 
part,  and  George  Osborne,  John  Dick  Burnaby,  William  Hawkins, 
and  Ernest  Hawkins,  of  the  third  part,  being  a  settlement  made 
in  contemplation  of  the  marriage  of  Henry  Hawkins  and  Maria 
Eleanor  Osborne,  *Henry  Hawkins,  in  exercise  of  the  powers  [  *645  j 
contained  in  the  former  deed,  charged  the  estates  with  a  rent- 
ebarge  of  400Z.  per  annum,  to  take  effect  and  commence  from  his 
decease,  and  during  the  life  of  his  wife.  By  the  same  indenture 
he  limited  and  appointed  the  estates  to  the  use  of  George  Osborne, 
John  Dick  Burnaby,  William  Hawkins,  and  Ernest  Hawkins,  their 
executors,  administrators,  and  assigns,  for  200  years,  to  commence 
from  his  death,  upon  trust  for  better  securing  the  due  and  regular 
payment  of  the  rent-charge  of  400/.,  thereinbefore  limited  and 
appointed  to  Maria  Eleanor  Osborne ;  but,  nevertheless,  to  permit 
and  Btiffer  the  person  or  persons  who  should,  for  the  time  being, 
either  at  law  or  in  equity,  be  entitled  to  the  immediate  reversion, 
freehold,  and  inheritance  of  the  said  manors,  messuages,  heredita- 
ments and  premises  expectant  on  the  determination  of  the  said 
term  of  200  years,  to  enjoy,  receive,  and  take  the  rents,  issues,  and 
profits  of  the  same  premises,  to  and  for  his,  her,  and  their  own 
use  and  benefit,  until  default  should  happen  to  be  made  of  or  in 
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WosruAM  payment  of  the  said  annual  sum,  or  yearly  rent-charge  of  400/. 
PmiBBHTov.  thereby  limited,  or  some  part  thereof,  at  the  times  and  in  manner 
thereinbefore  mentioned  and  appointed  for  payment  thereof.  And 
upon  further  trust,  in  case  the  same  annual  sum  or  yearly  rent- 
charge,  or  any  part  thereof,  should  happen  to  be  behind  or  unpaid 
by  the  space  of  two  calendar  months  next  over  or  after  any  of  the 
said  days  or  times  whereon  the  same  should  be  or  become  pay- 
able by  virtue  of  that  deed,  then,  and  so  often,  (and  although  no 
formal  demand  should  have  been  made  of  such  annual  sum  or 
yearly  rent-charge,  or  of  the  arrears  thereof,)  that  the  said  trustees, 
and  the  survivors  and  survivor  of  them,  his  executors  or  adminis- 
trators, should  from  time  to  time,  as  often  as  the  case  should  so 
happen,  by  and  out  of  the  rents,  issues,  and  profits  of  the  same 
manors,  messuages,  lands,  hereditaments,  and  premises,  or  by 
demising,  leasing,  or  mortgaging  the  same,  or  a  competent  part 
thereof,  for  and  during  all  or  any  part  of  the  said  term  of  2(X) 
[  '646  ]  years,  *or  by  bringing  actions  against  all  or  any  of  the  tenants  or 
occupiers  of  the  same  premises,  for  recovering  the  rents  then  in 
arrear,  or  such  other  ways  or  means  as  to  the  said  George  Osborne 
the  younger,  John  Dick  Burnaby,  William  Hawkins,  and  Ernest 
Hawkins,  or  the  survivors  or  survivor  of  them,  his  executors  or 
administrators,  should  seem  meet  and  necessary,  raise  and  levy 
such  sum  and  sums  of  money  as  should  be  sufficient  from  time  to 
time  to  pay  and  satisfy  the  said  annual  sum,  or  yearly  rent-charge 
of  400Z.,  or  so  much  thereof  as  should  from  time  to  time  during 
the  continuance  thereof  happen  to  be  in  arrear  and  unpaid, 
together  with  such  costs,  charges,  damages,  and  expenses  as  the 
said  Maria  Eleanor  Osborne  or  her  assigns,  or  the  said  trustees 
or  their  respective  executors  or  administrators,  or  any  of  them, 
should  sustain,  expend,  or  be  put  unto,  for  or  by  reason  of  the 
non-payment  of  the  same  annual  sum  or  yearly  rent-charge,  at 
the  days  and  times,  and  in  manner  thereinbefore  in  that  behalf 
mentioned ;  and  should  apply  the  monies  so  to  be  raised  accord- 
ingly ;  and  should  permit  and  suffer  the  person  or  persons  for  the 
time  being  entitled,  either  in  law  or  equity,  to  the  immediate 
reversion,  freehold,  or  inheritance  of  the  same  manors,  messuages, 
hereditaments,  and  premises,  expectant  on  the  determination  of 
the  said  term  of  200  years,  to  receive  and  take  the  clear  residue 
or  surplus  of  the  rents,  issues,  and  profits  of  the  same  manors, 
messuages,  lands,  hereditaments,  and  premises,  which  should  from 
time  to  time  remain,  after  paying  and  satisfying  the  said  annual 
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sum  or  yearly  rent-charge  of  400Z.  and  all  arrears  thereof,  and  all  Wortham 
costs,  charges,  and  expenses  attending  the  execution  of  the  trusts  pbmbbbtov. 
thereinbefore  mentioned,  for  his,  her,  and  their  own  use  and 
benefit.  And  it  was  thereby  further  agreed  and  declared,  that 
uxK)n  the  death  of  the  said  Maria  Eleanor  Osborne,  and  the  pay- 
ment of  the  arrears  of  the  said  rent-charge,  and  when  and  so  soon 
as  the  costs,  charges,  and  expenses  of  the  trustees  respectively, 
their  respective  executors,  administrators,  and  assigns,  *incident  [  •ei?  J 
to  the  execution  of  the  same  trusts,  should  be  fully  paid,  reim- 
bursed, and  satisfied,  then  and  immediately  thenceforth,  the  said 
term  of  200  years,  as  to  such  of  the  said  manors,  messuages, 
lands,  and  other  hereditaments  therein  comprised,  as  should  not 
have  been  sold,  mortgaged,  or  otherwise  disposed  of  for  the  pur- 
poses aforesaid,  should  absolutely  cease  and  determine;  and,  as 
to  such  of  the  same  manors,  messuages,  lands,  and  other  heredita- 
ments as  should  have  been  sold,  mortgaged,  or  otherwise  disposed 
of  as  last  mentioned,  should,  subject  and  without  prejudice  to 
every  or  any  such  sale,  mortgage,  or  other  disposition,  wait  upon 
and  attend  the  reversion,  freehold,  and  inheritance  of  the  premises 
expectant  on  the  said  term. 

Henry  Hawkins  died,  leaving  a  widow  but  no  child.  Francis 
Wortham  had  previously  died,  leaving  one  daughter  only,  who 
was  the  plaintiff  in  the  cause,  and  the  tenant  in  tail  of  the  estates 
subject  to  the  jointure  term. 

On  December  15th,  1843,  the  plaintiff,  being  an  infant,  filed  the 
bill,  by  her  mother  and  next  friend,  against  Christopher  Pemberton 
and  John  Hawkins,  stating  to  the  above  effect,  except  that  the  last 
of  the  above-mentioned  indentures  was  not  therein  noticed ;  and 
further  stating,  that  the  plaintiff  was  bom  on  December  24th, 
1828,  and  that,  above  two  years  before  the  death  of  the  plaintiff's 
father,  a  person  named  William  Burton  Newenham  came  to  lodge 
with  the  plaintiff's  father  and  mother,  who  were  then  in  straitened 
circumstances;  and  that,  on  October  13th,  1843,  he  enticed  the 
plaintiff  away  with  him  from  the  protection  of  her  mother,  nor 
could  her  mother  discover  what  had  become  of  her,  except  that, 
by  a  letter,  she  alleged  that  she  was  married ;  and  the  prayer  was 
for  an  account  of  the  rents  and  profits  of  the  plaintiff's  real  estates 
received  by  the  defendants,  and  for  a  guardian,  and  maintenance, 
and  a  receiver,  and  that  such  proceedings  might  be  taken  as  the 
Court  should  think  fit  in  reference  to  the  abduction  of  the  plaintiff 
and  her  alleged  marriage. 
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WoBTBAH         [Various  subsequent  proceedings  are  stated  in  the  original  report 

PsMBKRTON.   "vrhich  it  is  unnecessary  to  state  here.     The  question  now  raised 

was  whether  the  plaintiff's  interest  as  tenant  in  tail  subject  to  the 

jointure  term  entitled  her  to  assert  an  equity  to  a  settlement  as 

against  any  marital  right  which  her  husband  might  claim.] 

1847.  Mr.  Swanston  and  Mr.  H.   Prendergast    for    the    plaintiff, 

NarAJ.       ^q[\^^  Sturgis  v.  Champneys  (i) ;  Hanson  v.  Keating  (2)] . 
[666] 

[  657  ]  Mr.  RuBsell  and  Mr.  Malins,  for  the  defendant  Newenham : 

There  is  no  equitable  estate  in  the  case.  The  plaintiff  is  tenant 
in  tail  in  possession  of  freehold  estates,  and  her  estate  is  purely 
legal.    *    *    ♦ 

[  658  ]  (The  Yice-Chancbllor  :  It  is  said  that  the  jointure  term  interposes 

such  a  legal  estate  as  enables  the  Court  to  deal  with  the  property 
while  it  is  subject  to  the  term.) 

But  the  term  cannot  be  considered  as  a  legal  estate  till  it  is  called 
into  action  for  the  purpose  of  raising  the  jointure  if  it  fall  into 
arrear.  In  the  meantime  it  is  simply  attendant  upon  the  inherit- 
ance ;  suid  if  an  attendant  term  is  sufficient  to  render  the  inheritance 
an  equitable  interest,  there  is  hardly  such  a  thing  as  a  legal  estate  in 
the  kingdom.    In  Doe  v.  Thomas  (a),  the  very  point  arose.     *     *    ♦ 

I  660  ]  Mr.  Swanston,  in  reply,  was  stopped  by  the  Coubt. 

The  Vice-Chancbllob  : 

There  is  so  much  of  moral  justice,  and  so  much  fairness  and 
convenience  in  the  Lobd  Chanoellob's  decision  in  Sturgis  v. 
Champneys,  that  it  would,  I  suppose,  be  a  matter  of  general  regret 
if  it  were  held  by  the  House  of  Lords  not  to  be  according  to  law. 

However  that  may  be,  I  find  the  decision  before  me,  and  I  shall 
very  willingly  follow  it. 

Now  it  is  true,  that,  in  that  case,  the  person  who  claimed  against 
the  wife's  equity  was  seeking  the  assistsmce  of  the  Court — ^a  circum- 
stance that  does  not  exist  here.  But  I  do  not  collect  that  the  Lobd 
Chancellob  decided  the  case  upon  that  ground,  or  considered  that, 
if  the  wife  had  filed  the  bill,  she  could  not  have  had  the  same 

(1)  48  R  E.  243  (5  My.  &  Or.  97).  (3)  ^2  R.  R.  680  (9  B.  &  C.  294). 

(2)  67  E.  E.  1  (4  Hare,  1). 
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equity.      The  Lobd  Chancellor  says  (i),  ''It  was  argued,   that,     Wobtham 

it  having  been  held   in  Lady  Elibank  v.  Montolieuiji),  that  the  Pbmbbrtok. 

wife  may  come  into  this  Court  to  assert  her  title  to  a  settlement, 

the  claim  could  no  longer  be  put  upon  the  ground  *of  compelling      [  *^^i  J 

the  husband  or  his  assignee  seeking  equity  to  do  equity.     In  this 

case  the  assignee  is  plaintiff,  and  it  is  not  therefore  necessary  to 

go  beyond  the  facts  now  before  me.    If  that  case  be  applicable  to 

the  present,   it  would  only  prove  that  Lady  Champneys  might 

herself  have  come  into  this  Court  as  plaintiff,  to  claim  that  which 

she  now  asks  to  have  imposed  as  a  condition  of  the  decree  sought 

by  her  husband's  assignee.    The  existence  of  this  highier  equity 

would  not  deprive  her  of  what  she  so  asks."    My  opinion  is,  that, 

if  it  would  be  right  to  afford  this  relief  to  the  wife  when  she  is  a 

defendant,  as  against  a  plaintiff  seeking  the  interposition  of  the 

Court,  and  resisting  her  equity,  it  is  right  upon  the  authorities, 

(to  one  of  the  principal  of  which  the  Lord  Chancellor  referred 

in  the  passage  just  read,)   to   afford  her  relief  upon   a  record 

constituted  as  the  present  is. 

Is,  therefore,  this  an  equitable  interest  within  the  principle  of 
the  authorities  ?  Upon  that  point  I  am  unable  to  doubt.  I  do 
not  say  an  equitable  chattel  interest,  but  an  equitable  interest; 
for,  although  she  and  her  husband,  or  he  in  her  right,  may  have 
the  immediate  legal  freehold,  there  is  a  legal  title  which  prevents 
the  enjoyment  except  by  means  of  a  court  of  equity,  and  renders 
the  title  to  the  rents  equitable  so  long  as  the  term  lasts ;  and  it 
appears  to  me,  that  the  plaintiff  is  entitled  to  a  settlement  out 
of  the  rents  during  the  joint  lives  of  herself  and  her  husband, 
or  until  the  determination  of  the  term ;  the  remaining  question 
being,  whether,  if  the  term  shall  by  the  clause  for  cesser  deter- 
mine, during  the  joint  lives,  the  settlement  can  endure  beyond 
that  period. 

His  Honour  heard  the  plaintiff*s  counsel  in  reply  on  this 
^nestion,  and  held  that  the  settlement  could  not  be  made  beyond 
tbe  jointure  term.  A  reference  was  directed  to  the  Master  to 
approve  of  a  settlement  accordingly. 

(1)  48  E.  B.  246,  247  (5  My.  &  Or.  (2)  5  B.  E.  151  (5  Ves.  737). 

102). 
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1W7.  TROLLOPE  V.  ROUTLEDGE  (1). 

(1  De  G.  &  Sm.  662—672 ;  S.  C.  11  Jur.  1002.) 

Bruce.  V  -C  '^  donee  of  a  power  affecting  two  sums  of  stock  of  different  descriptions, 

r  662  1     *  appointed  a  gross  amount,  part  of  one  of  them,  and  exceeding  one-fourth 

part  of  it.  Afterwards,  she  executed  successively,  deeds  purporting  to 
appoint  aliquot  parts  of  both  funds,  as  one  subject,  and  without  noticing 
the  previous  appointment  of  the  gross  sum,  which  was  never  severed  from 
the  mass.  The  appointees  comprised  all  the  parties  entitled,  subject  to  the 
appointment,  and  the  aliquot  parts  so  appointed  amounted  to  four-fifths, 
thus  exceeding,  with  the  earliest  appointment,  the  entirety  of  one  of  the 
funds : 

Held,  1.  That  the  latest  appointees  were  not  entitled  to  put  the  earlier  to 
their  election,  so  that  the  excess  might  be  made  good  out  of  the  unappointed 
one-fifth  of  the  unexhausted  fund. 

2.  That  the  successive  appointments  of  the  aliquot  parts  operated  upon 
aliquot  parts  of  the  whole  of  each  fund,  and  that,  therefore,  the  loss  arising 
from  the  deficiency  of  the  one  fund  fell  upon  the  last  appointees. 

A  tenant  for  life  of  a  trust  fund,  with  power  to  appoint  the  reversion  to  a 
child,  appointed  a  portion  of  the  reversionary  fund  to  a  daughter  absolutely, 
by  a  deed  to  which  the  daughter,  the  daughter's  husband,  and  the  trustees 
of  the  fund  were  parties ;  and  by  the  same  deed  she  assigned  her  life  interest 
in  the  appointed  portion,  to  the  daughter  absolutely.  By  a  subsequent 
witnessing  part,  it  was  expressed  to  be  agreed  and  declared  by  and  between 
all  the  parties,  that  the  appointed  portion  should  be  held  on  trust  for  the 
daughter's  separate  use,  during  her  life,  and  afterwards  on  trusts  for  her 
husband  and  children  :  Held,  that,  (independently  of  any  question  as  to  the 
merger  of  the  life  estate),  the  trust  for  the  separate  use  was  good.  But 
qucure,  whether  the  limitations  of  the  subsequent  interests  were  effectual. 

The  rule  that  the  costs  arising  from  difficulties  of  construction  fall  on  the 
residuary  estate,  does  not  apply  to  an  unappointed  portion  of  a  fund. 

By  an  indenture  of  July  7,  1789,  being  the  marriage  settlement 
of  Thomas  and  Ann  TroUope,  certain  funds  were  settled  upon  trust 
for  the  husband  and  wife  and  the  survivor,  for  their  lives  and  the 
life  of  the  survivor,  with  remainder  in  trust  for  all  or  any  of  the 
children  of  the  marriage,  in  such  parts,  and  subject  to  such  limita- 
tions over,  being  for  the  benefit  of  some  or  one  of  such  children 
as  the  husband  and  wife,  or  the  survivor,  should  appoint,  and  in 
default  of  appointment,  and  subject  thereto,  upon  trust  for  all  the 
children  equally,  with  survivorship  clauses. 

Mrs.  TroUope  survived  her  husband,  who  died  leaving  four 
children  of  the  marriage — viz.,  Frances  TroUope,  Anna  Bame 
Broome,  George  TroUope,  and  John  TroUope. 

By  an  indenture  of  appointment,  dated  1st  of  October,  1819, 
made  between  Ann  TroUope,  then  a  widow,  of  the  first  part,  the 
Bev.  Arthur  Eugenius  Broome  and  Anna  Bame  Broome,  his  wife, 

(1)  WiUwi  V.  Kenrick  (1886)  31  1  Ch.  457,  463,  71  L.  J.  Ch.  289,  86 
Ch.  D.   658;   In  re   Chieholm  [1902]      L.  T.  183. 
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of  the  second  part,  and  Eobert  Routledge  and  Henry  Sweeting,     Teollopb 
(the  then  trustees  of  the  settlement,)   of  the  third  part;   after  routlbdob^ 
reciting  the  settlement  of  7  th  of  July,  1789,  and  that  there  was 
then   standing  in  the  names  of  the  said  Robert  Routledge  and 
Henry  *8weeting,  as  the  surviving  trustees  of  the  settlement,  the      [  •668  ] 
sum  of  8,641L  9s.  4d.,  41.  per  cent.  Consolidated  Bank  Annuities  ; 
and  that  Ann  TroUope,  being  desirous  of  making  some  provision 
for  her  daughter,  Anna  Same  Broome,  had,  at  the  request  of 
Arthur  Eugenius  Broome  and  Anna  Bame  Broome,  determined 
and  agreed,  in  exercise  and  execution  of  the  power  and  authority 
to  her  given  by  the  settlement,  to  give  and  appoint  the  sum  of 
1,184Z.  8«.  4d.,   41.  per  cent.  Consolidated  Bank  Annuities,  part 
of  the  said  sum  of  8,641L  8«.  4d.,   like  Annuities,   unto  or  for 
the  benefit  of  Anna  Bame  Broome,  and  also  in  her  favour  to 
relinquish  and  give  up  the  life  interest  of  her,   the  said  Ann 
TroUope,  of  and  in  the  said  sum  of  1,184Z.  Ss.  4d.,  41.  per  cent. 
Consolidated  Bank  Annuities,  so  to  be  appointed,  and  the  dividends 
and  interests  thereof,  in  manner  thereinafter  mentioned ;  and  that 
it  had  been  agreed  between  the  said  parties  thereto,  that  the  said 
sum  of  1,184Z.  98.  4d.,  41.  per  cent.  Consolidated  Bank  Annuities, 
so  to  be  appointed  as  aforesaid,  should  be  settled  upon  such  trusts 
and  in  such  manner  as  was  thereinafter  mentioned :  It  was  wit- 
nessed,  that,    in  pursuance  and  part  performance  of    the  said 
determination  and  agreement,  and  in  consideration  of  the  natural 
love    and  affection  which  the  said    Ann   TroUope  had  for  her 
daughter,  the  said  Anna  Bame  Broome,  and  by  virtue  and  in 
exercise  and  execution  of  the  power  and  authority  to  her  given 
or  reserved  in  and  by  the  said  indenture  of  settlement,  and  by 
virtue  and  in  exercise  and  execution  of  every  other  power,  right, 
or  authority  whatsoever  in  her  vested,  or  in  anywise  enabling  her 
in  that  behalf,  the  said  Ann  TroUope  irrevocably  gave,  limited, 
and  appointed  the  sum  of  1,184Z.  9$.  4d.,  part  of  the  said  sum 
of  8,6412.   98.  4d.,   41.  per  cent.   ConsoUdated  Bank  Annuities, 
unto  and  for  the  benefit  of  the  said  Anna  Bame  Broome,   to 
and  for  her  own  absolute  use  and  benefit,   and  to  be  a  vested 
interest  in  her  immediately  after  the  execution  of  that  indenture. 
And  it  was  further  witnessed,   that,  in  further  pursuance  and 
^performance  of    the    said    determination    and  agreement,   Ann       [  ^664  ] 
TroUope  gave,  assigned,  released,  and  quit-claimed  unto  the  said 
Anna  Bame  Broome,  her  executors,  administrators,  and  assigns, 
all   the    dividends,    interest,    and    annual    produce  whatsoever, 
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Tbollopb  thenceforth  during  the  life  of  the  said  Ann  TroUope  to  arise  or  become 
BovTLEDOB.  payable  for  or  in  respect  of  the  said  sum  of  1,1842.  8s.  4d.y  4Z.  per 
cent.  Consolidated  Bank  Annuities,  to  hold  the  same  unto  the 
said  Anna  Bame  Broome,  her  executors,  administrators,  and 
assigns,  to  and  for  her  and  their  own  absolute  use  and  benefit. 
And  it  was  by  the  said  indenture  further  witnessed,  that,  in 
pursuance  of  the  said  recited  agreement  in  that  behalf,  it  was 
thereby  agreed  and  declared  by  and  between  all  the  said  parties, 
and  particularly  the  said  Ann  TroUope  and  the  said  Edward 
EugeniuB  Broome  and  Anna  Bame  Broome,  his  wife,  did  thereby 
respectively  consent  and  direct,  that,  from  and  immediately  after 
the  execution  of  the  said  indenture,  the  said  Bobert  Boutledge 
and  Henry  Sweeting,  and  the  survivor  of  them,  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the  said 
sum  of  1,184{.  3s.  4(2.,  42.  per  cent.  Consolidated  Bank  Annuities, 
thereby  appointed  to  or  in  favour  of  the  said  Anna  Bame  Broome 
as  aforesaid,  upon  the  trusts  thereinafter  declared:  that  was  to 
say,  upon  trust  for  the  separate  use  of  the  said  Anna  Barne 
Broome  for  life;  and  after  her  decease,  upon  trust  for  the  said 
Arthur  Eugenius  Broome  for  life;  and  after  the  decease  of  the 
survivor  of  them  the  said  Arthur  Eugenius  Broome  and  Anna 
Bame  Broome,  upon  trust  for  the  children  of  the  said  Arthur 
Eugenius  Broome  and  Anna  Barne  Broome,  in  such  shares  as 
the  said  Anna  Bame  Broome,  whether  covert  or  sole,  should 
appoint ;  in  default  of  appointment,  amongst  the  children  equally  ; 
and  if  there  should  be  no  child  of  the  said  Arthur  Eugenius 
Broome  and  Anna  Barne  Broome,  who  should  live  to  attain  a 
vested  interest  in  the  said  fund,  under  the  trusts  of  the  said 
indenture,  then  upon  trust  for  such  person  or  persons  as  the 
[  •665  ]  said  Anna  Barne  *Broome,  whether  covert  or  sole,  should  by 
deed  or  will  limit,  direct,  or  appoint. 

By  an  indenture,  dated  the  14th  of  August,  1824,  made  between 
Ann  TroUope,  of  the  one  part,  and  Frances  TroUope,  of  the  other 
part,  reciting  the  settlement  of  the  7th  of  July,  1789,  and  reciting 
that  the  trust  funds  subject  thereto  then  consisted  of  the  sum  of 
8,641L  8s.  4d, ,  42.  per  cent.  Consolidated  Bank  Annuities,  and  2,0882. 8s. 
New  42.  per  cent.  Annuities,  Ann  TroUope  appointed  unto  Frances 
TroUope  one  equal  fifth  part  or  share  of  and  in  the  said  sums  of 
Old  42.  per  cent.  Bank  Annuities,  and  New  42.  per  cent.  Bank 
Annuities. 

By  an  indenture  of  August  28,  1824,  and  made  between  Ann 
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TroUope,  of  the  one  part,  and  John  TroUope,  of  the  other  part,  Tbollopb  * 
after  reciting  to  the  same  effect  as  in  the  last-mentioned  indenture,  eoutledob. 
Mrs.  Ann  Tfollope  appointed  another  equal  fifth  part  of  the  same 
two  funds  to  her  son,  John  TroUope ;  and  afterwards,  by  an  inden- 
ture of  September  17,  1825,  she  appointed  one-tenth  of  the  sums  of 
2,0S8Z.  8«.,  New  41.  per  cent.  Bank  Annuities,  and  8,7812.  18«.  2d.^ 
32.  per  cent.  Consolidated  Bank  Annuities  (into  which  the  said  sum 
of  8,6412.  8s.  4^^.,  42.  per  cent.  Consolidated  Bank  Annuities  had 
been  converted),  to  her  son,  John  TroUope,  in  addition  to  the  one- 
fifth  share  already  appointed  to  him. 

By  an  indenture  of  21st  January,  1826,  she  appointed  one-fifth 
part  of  the  same  sums  of  stock  to  her  son,  George  TroUope ;  and 
by  the  same  indenture  she  appointed  one-tenth  part  of  the  same 
sums  for  the  benefit  of  her  daughter,  Frances  TroUope,  in  addition 
to  the  one-fifth  already  appointed  in  her  favour. 

Mr.  Broome  had  died,  and  the  life-interest  of  Mrs.  Broome 
in  the  sum  of  1,1842.  9s.  4c2.,  42.  per  cent.  Consolidated  Bank 
Annuities,  appointed  by  the  indenture  of  the  1st  of  October,  1819, 
as  well  as  her  contingent  interest  in  the  capital  of  that  fund,  had 
by  different  mesne  assignments  become  vested  in  a  Mr.  Spong,  and 
the  other  shares  had  also  been  assigned  and  incumbered. 

The  present  suit  was  instituted  by  Frances  TroUope,  to  have  the       [  666  ] 
trusts  of  the  settlement  carried  into  effect;  and  at  the  hearing 
various  inquiries  had  been  directed.    The  cause  now  came  on  to  be 
heard   on  further  directions,   upon   the  Master's  report  finding 
(among  other  things)  to  the  effect  above  stated. 

The  first  question  raised  was  as  to  the  effect  of  the  appointments 
of  the  three  one-fifth  and  two  one-tenth  shares  of  the  two  sums  of 
3,6412.  98.  4d.,  42.  per  cent.  Consolidated  Bank  Annuities,  and 
2,0882.  8s.j  New  42.  per  cent.  Annuities,  by  the  deeds,  August  14, 
1824,  August  28,  1824,  September  17,  1825,  and  January  21,  1826, 
these  appointments  being  excessive  as  regarded  the  former  fund, 
after  deducting  therefrom  the  portion  appointed  by  the  deed  of 
October  1,  1819,  but  being  insufficient,  as  regarded  the  latter  fund, 
to  exhaust  the  whole  of  it.  Under  these  circumstances  it  was 
contended,  on  behalf  of  those  interested  under  the  appointments  of 
1824,  1825,  and  1826,  that  the  deficiency  in  the  one  fund  ought  to 
be  made  good  out  of  the  surplus  of  the  other,  the  appointments 
being  made  of  both  funds,  and  that  Mrs.  Broome,  or  those  claiming 
under  her,  and  the  other  parties  claiming  under  the  earlier  appoint- 
ments, could  not  take  the  appointed  shares  without  giving  effect  to 

16—2 
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Tbollopb  the  latter  appointments,  by  giving  up  their  shares  in  the  onappointed 
RouTLBDOK.  P&rt  of  the  2,0831.  88.,  New  42.  per  cent.  Bank  Annuities.  It  was 
also  contended,  in  the  alternative,  on  behalf  of  those  cl&iming  under 
the  latest  of  these  appointments,  that  all  the  appointments  after 
that  of  1819  must  be  taken  to  operate  upon  the  residue  only,  after 
deducting  the  gross  amount  then  taken  out  of  one  fund. 

Mr.  Bacon  and  Mr.  Renshuw  appeared  for  the  plaintiffs. 

Sir  F.  Simpkinson,  Mr.  Swanston,  Mr.  Sidebottom,  and  Mr, 
Roxburgh,  for  various  defendants  interested  in  these  questions. 

[667]  The  Yice-Ghancellob  said,  that  his  impression  was,  that  the 

donee  of  the  power  meant  to  give  the  proportions  which  she  had 
appointed  of  each  fund;  and  that,  so  far  as  the  one  fund  was 
deficient,  the  latest  appointees  must  suffer  the  loss. 

The  next  question  was  as  to  the  effect  of  the  deed  of  1819,  Mrs. 
Broome  having  joined  in  an  assignment  of  the  interest  of  herself 
and  her  husband  under  that  deed,  the  validity  of  which,  as  against 
her,  depended  on  that  of  the  limitation  to  her  separate  use  in  the 
deed  of  1819. 

Mr.  Russell  and  Mr.  Roundell  Palmer,  for  Mrs.  Broome : 

The  deed  of  1819  consists  of  two  parts.  By  the  one,  the  donee 
of  the  power  made  a  valid  appointment  of  a  reversionary  interest 
to  Mrs.  Broome  absolutely.  By  the  other,  Mrs.  Broome  and  her 
husband  make  what  was  intended  to  be  a  settlement  of  the 
appointed  fund.  As  regarded  Mrs.  Broome,  that  settlement  was 
altogether  inoperative.  If  the  fund  had  been  reduced  into  posses- 
sion during  the  coverture,  the  settlement  would  have  operated  as 
being  that  of  the  husband ;  but,  as  this  did  not  happen,  the  settle- 
ment failed,  and  the  fund  still  belongs  to  Mrs.  Broome,  under  the 
appointment,  she  never  having  done  any  act  to 'affect  it,  when 
competent  so  to  act.  [They  cited  Wall  v.  Tomliiison  (i)  and  other 
cases.] 

[  668  ]        The  Yioe-Ghancellob  : 

The  language  of  the  settlement  creating  the  power  is  thus : 
''  Upon  trust  for  all  or  any  of  the  children  of  the  said  Thomas 
TroUope,  on  the  body  of  the  said  Ann  Steel  to  be  begotten,  in  such 

(1)  10  E.  E.  212  (16  Yes.  413). 
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parts,  shares,  and  proportions,  manner  and  form,  and  with,  under,     Tbollopb 

and  subject  to  such  powers,  provisos,  declarations,  and  limitations  routledob. 

over,  being  for  the  benefit  of  some  or  one  of  such  children,  as  they 

the  said  Thomas  Trollope  and  Ann  Steel,  his  intended  wife,  by  any 

deed  or  deeds,  writing  or  writings,  to  be  by  them  sealed  and 

delivered,  in  the  presence  of  and  attested  by  two  or  more  credible 

witnesses,  should  direct,  limit,  or  appoint ;  and  for  want  of  such 

joint  direction,  limitation,  or  appointment,  then,  as  the  survivor  of 

them,  the  said  *Thomas  Trollope  and  Ann  Steel,  by  any  deed  or       [  ♦ee*  ] 

deeds,  writing  or  writings,  to  be  by   such  survivor  sealed  and 

delivered,  in  the  presence  of  two  or  more  credible  witnesses,  or  by 

his  or  her  last  will  and  testament  in  writing,  to  be  by  such  survivor 

signed  and  published  in  the  presence  of  two  or  more  such  witnesses, 

should  direct,  limit,  or  appoint,  give,  or  bequeath  the  same." 

That  power  would  enable  the  donee  to  appoint  the  subject-matter 
of  the  power  to  the  separate  use  of  the  married  woman,  who  is  one 
of  the  objects. 

Now,  the  first  instrument  by  which  the  power  is  expressed  to  be 
exercised,  contains  these  recitals :  (His  Honour  read  them,  to  the 
effect  above  stated.)  Then  comes  an  appointment  to  Mrs.  Broome 
absolutely,  not  for  her  separate  use.  Then  comes  the  assignment 
to  Mr&  Broome  of  the  life  interest  of  her  mother,  but  not  to  the 
separate  use  of  Mrs.  Broome.  The  deed  then  proceeds  thus :  ''  And 
this  indenture  further  witnesseth,  that,  in  pursuance  of  the  said 
agreement,  it  is  hereby  agreed  and  declared,  by  and  between  all  the 
said  parties  hereto;  and  particularly  the  said  Ann  Trollope  and  the 
said  Arthur  Eugenius  Broome  and  Anna  Bame  Broome,  his  wife, 
do  hereby  respectively  consent  and  direct,  that,  from  and  imme- 
diately after  the  execution  of  these  presents,  the  said  Robert  Bout- 
ledge  and  Henry  Sweeting,  and  the  survivor  of  them,  his  executors 
and  administrators,  shall  stand  possessed  of  the  said  sum  of 
1,1842.  Ss.  4d.,  42.  per  cent.  Consolidated  Bank  Annuities,  hereby 
appointed  to  or  in  favour  of  the  said  Anna  Barne  Broome,  as  afore- 
said, upon  the  trusts  hereinafter  declared,  that  is  to  say,"  (His 
Honour  then  read  the  limitations  as  stated  above.) 

In  construing  a  deed,  the  mere  form,  in  a  case  like  this,  is  not 
material.  The  order  and  arrangement  are  also  not  material.  The 
question  is,  what  is  the  intention  of  the  whole  taken  together? 
Mrs.  Trollope  had  power  to  appoint  to  the  separate  use  of  the 
daughter,  without  the  daughter's  consent.  It  has  never,  I  believe, 
been  decided,  that  a  restraint  "^upon  alienation  of  income  by  a       [  *670  ] 
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Tbollopb  married  woman  is  inconsistent  with  an  absolute  estate  in  the 
BouTLSDOB.  capital  for  her  separate  use.  And,  I  suppose,  that  a  limitation  or 
an  estate  for  life  for  a  married  woman's  separate  use,  is  consistent 
with  her  having  an  absolute  estate  in  the  capital  not  for  her 
separate  use.  The  intention  here  is  plainly  expressed  by  the  donee 
of  the  power,  that  this  lady  should  take  the  fund  for  her  separate 
use  during  her  life. 

It  is  a  question  relating  to  the  ulterior  title,  whether  the  gift  to 
the  children  could  be  valid  without  Mrs.  Broome's  consent ;  and  the 
consequence  of  her  not  consenting  may  be  to  deprive  her  children 
of  the  benefit  of  the  ulterior  appointment,  and  to  leave  the  fund 
unappointed  after  her  decease.  If,  however,  the  limitation  to  the 
separate  use  is  good,  the  incumbrancer  on  Mrs.  Broome's  life 
interest  must  be  entitled  to  the  dividends  accruing  during  her  life 
on  the  filnd  appointed  by  the  deed  of  1819.  Her  counsel  can 
address  themselves  to  this  point. 

Mr.  Russell  and  Mr,  Romidell  Palmer : 

The  intention  of  the  donee  must  be  taken  to  have  been  one 
single  intention,  and  cannot  be  split  into  two,  so  as  to  be  good  as 
regsurds  the  limitation  to  the  separate  use  only.  It  is  clear  that  the 
donee  of  the  power  intended  to  give,  and  did  in  effect  give,  an 
absolute  interest  in  possession  to  Mrs.  Broome.  Having  done  so, 
she  had  exhausted  the  power  as  regarded  this  portion  of  the  fund. 
What  follows  was  intended  to  operate,  by  way  of  settlement,  on  the 
interest  so  created  by  the  appointment.  As  the  husband  did  not 
survive  the  wife,  the  settlement  is  inoperative,  but  it  could  not  have 
been  intended  to  be  made  under  the  power,  for  the  greater  part  of 
the  trusts  are  beyond  the  scope  of  the  power,  and  would  be  void  if 
considered  as  an  intended  execution  of  it.  [They  cited  White  v. 
St.Barhe{\).'\ 

Mr,  Humphrey  and  Mr,  Lovat,  for  Mr.  Spong,  the  incum- 
[  •671  ]       brancer  *on  Mrs.  Broome's  share,  referred  to  Bray  v.  Bree  (2) ;  but 
were  stopped  by  the  Court. 

The  Vice-Chancellor  : 

I  think  the  shape  less  to  be  regarded  than  the  substance — the 
means  than  the  end.  It  appears  that  all  the  parties  to  the  deed  of 
1819  had  one  single  intention  which  was,  to  give  the  fund  to  the 

(1)  12  B.  E.  246  (1  V.  &  B.  399).         (2)  37  E.  E.  172  (2  CI.  &  Fin.  453). 
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use  of  the  wife  for  life,  for  her  separate  use,  then  to  the  husband  Tbollopk 
for  life,  then  to  the  children  of  the  marriage,  with  remainders  boutlisdob. 
over.  It  is  agreed  on  all  hands,  that  this  intention  cannot  be 
carried  into  effect  completely.  The  question,  therefore,  is,  whether 
it  is  to  be  carried  into  effect  so  far  as  it  can  be,  or  whether  all 
is  to  fail.  If  all  is  to  fail,  Mrs.  Broome  loses  every  thing.  That 
cannot  be  right.  The  other  alternative  would  give  effect  to  the 
limitation  to  Mrs.  Broome  for  her  separate  use.  It  would  not 
be  proper  to  destroy  the  effect  of  the  appointment  wholly,  because 
I  cannot  carry  every  part  of  it  into  execution.  I  think  that  the 
incumbrancer  on  Mrs.  Broome's  life  estate  has  the  better  claim.  I 
decide  nothing,  except  so  far  as  regards  Mrs.  Broome's  life  interest. 

Mr,  Simpson,  for  one  of  the  incumbrancers,  contended,  that,  as 
there  was  a  fair  question  occasioned  by  the  language  of  the  deeds, 
the  costs  ought  to  come  out  of  the  unappointed  part  of  the 
2,038^  8«.,  by  analogy  to  the  casd  of  a  will,  where  the  costs  arising 
from  difficulties  of  construction  fall  upon  the  residuary  estate. 

The  Vicb-Chancellob  said,  that,  as  he  believed,  the  rule  had  not 
been  applied  to  appointments,  and  directed  the  costs  to  be  appor- 
tioned according  to  the  amounts  of  the  appointed  and  unappointed 
parts  of  the  fund,  and  to  be  borne  by  those  parts  respectively, 
according  to  their  amounts ;  but  that  the  costs  occasioned  by  the 
incumbrances  should  be  borne  by  the  shares  affected  by  them 
respectively. 

BULL  V.  FAULKNEE.  ^8*7. 

Dee,  8. 
(1  De  G.  &  Sm.  685—688;  S.  C.  17  L.  J.  Ch.  23;  12  Jur.  33.)  

In  a  suit  by  a  judgment- creditor,  who  had  been  in  possession  under  an   g^ucE  V  -C. 
ekyit,  to  have  the  real  estates  of  the  debtor  sold,  imder  1  &  2  Vict.  c.  110,         r  ^35  -1 
the  plaintiff  must  account  in  the  same  manner  as  a  mortgagee  in  possession. 

This  was  a  suit  instituted  by  a  judgment-creditor,  to  have  the 
real  estate  of  the  debtor  sold,  under  the  provisions  of  the  1  &  2 
Vict.  c.  110,  s.  IS,  which  provides  that  a  judgment-creditor  shall 
have  the  same  remedies  in  a  court  of  equity  against  the  heredita- 
ments of  the  debtor,  as  he  would  have  had  if  the  debtor  had,  by 
writing  under  hisJband,  agreed  to  charge  the  same  with  the  judg- 
ment debt.  The  plaintiff  had  been  in  possession  of  the  lands 
under  a  writ  of  elegit  sued  out  under  the  11th  section  of  the  same 
Act.     The  principal  question  discussed  was,  whether,  in  taking  the 
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Bull        acconntSy  the  plamti£f  ought  to  be  charged  with  such  sums  as  he 
Faulicvsb.    might  have  received  ''  but  for  his  wilful  default." 

[  686  ]  Mr.  Bacon  and  Mr.  C.  M.  RouptU,  for  the  plaintiff,  [cited 

Godfrey  v.  WaUon  (1)  ] : 
That  case  came  on  upon  exceptions  to  the  Master's  report,  one 
exception  being,  that  he  bad  not  allowed  interest  beyond  the  penalty 
of  the  judgment  Lord  Habdwickb  there  said — ^"  At  law,  upon  a 
judgment  entered  up,  it  is  the  debitum  recuperatumy  and  the  stated 
damages  between  the  parties ;  but  if  the  creditor  does  not  take  out  a 
Jieri  facias  against  the  person  of  the  debtor,  or  his  personal  estate, 
but  extends  the  lands  by  elegit^  which  the  sheriff  does  only  at  the 
annual  value,  and  much  below  the  real,  the  creditor  holds  qtiousque 
debitum  satisf actum  fuent ;  and  at  law  the  debtor  cannot,  upon  a  writ 
ad  comptitandum,  insist  upon  the  creditor's  doing  more  than  account 
for  the  extended  value ;  but  if  the  debtor  comes  into  a  court  of 
equity  for  relief,  this  Court  will  give  it  him,  by  obliging  the  creditor 
to  account  for  the  whole  that  he  has  received."  But  Lord  Habd- 
wickb did  not  go  on  to  say  that  the  elegit  creditor  should  account  for 

[  •687  ]  what  he  might  have  received  *but  for  his  wilful  default,  as  such 
creditor  must  have  done  if  he  had  been  a  mortgagee,  which  shows  that 
there  was  considered  to  be  a  distinction  between  the  cases.    *    *     * 

Mr.  Rogers  for  the  debtor  : 

A  tenant  by  elegit  has  an  estate  in  the  land,  and  although  it  is 
not  a  freehold,  and  would  pass  to  his  executor,  it  has  been  said 
to  be  in  the  nature  of  a  freehold.  However  that  may  be,  there 
can  be  no  reason  why  the  accounts  against  him  should  not  be 
directed  in  the  same  manner  as  against  a  mortgagee. 

Mr.  Swanston,  Mr.  Glasse,  Mr.  Lancelot  Shadtvell  and  Mr. 
Stevens,  appeared  for  other  defendants. 

[  688  ]       The  Yice-Chancbllor  : 

The  judgment-creditor  comes  here  seeking  relief  under  the  Act 
1  &  2  Vict.  c.  110.  Whatever  might  have  been  the  rule  (if  there 
was  any)  before  that  Act  passed,  I  think  it  right  either  to  dismiss 
this  bill,  or  to  require  from  the  plaintiff  a  submission  to  account  in 
the  same  way  as  a  mortgagee  in  possession. 

The  plaintiff  submitted  to  account  in  that  form,  and  the  accounts 
(1)  3  Atk.  517 ;  Bag.  Lib.  1746,  fo.  706,  nom.  Godfrey  v.  Torriano. 
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were  directed  accordingly;  but  the  plaintifif's  submission,  being  a        Bull 
forced  sabmission,  was  not  to  prejudice  his  right  to  appeal.  faulknbb. 

The  decree,  (which,  for  the  purpose  of  costs,  was  dated  June  27, 
1847),  after  reciting  that  the  plaintiff  submitted  to  account  in  the 
same  msomer  as  a  mortgagee  in  possession,  directed  accounts  of 
the  incumbrances  to  which  the  lands  mentioned  in  the  pleadings 
were  subject, — of  what  was  due  to  the  plaintiff  for  principal  and 
interest  on  his  judgment  debt, — and  of  all  sums  which  had  been 
received  by  him,  or  by  his  order,  or  for  his  use,  in  respect  of  the 
rents  and  profits  of  the  lands  whereof  possession  had  been  delivered 
to  him  by  the  sheriff,  or  what,  without  his  wilful  default,  might 
have  been  so  received,  and  what  had  been  properly  laid  out  and 
expended  by  him  in  repairs. 


DENNING  V.  HENDERSON  (1).  is*^. 

^    ^  Jan.  23. 

(1  De  G.  &  Sm.  689—690 ;  S.  C.  17  L.  J.  Ch.  8 ;  12  Jur.  89.)  Aov,  11. 

Held,  that  a  purchaser  under  a  decree  could  not  be  permitted  to  pay  his       Ksiqrt 
purchase-money  into  Court  without  accepting  the  title,  although  all  parties   Bbucb,  V.-C 
consented,  and  although  the  conditions  provided,  that,  if  from  any  cause         r  539 1 
whatever  the  money  should  not  be  paid  by  a  particular  day,  the  purchaser 
making  default  should  pay  interest  from  that  day :  Held,  also,  that  the  above 
condition  did  not  render  the  purchaser  liable  to  pay  interest,  where  he  had 
given  notice  (as  was  the  fact)  that  his  money  was  lying  unproductive,  and  the 
delay  arose  from  the  state  of  the  title. 

Mr.  Bates,  on  behalf  of  a  purchaser  under  the  decree,  moved, 
upon  the  consent  of  all  parties  to  the  cause,  that  the  purchaser 
might  be  at  liberty  to  pay  his  purchase-money  into  Court  without 
accepting  the  title. 

The  Yicb-Ghancellor,  after  consulting  the  Registrar,  said,  that 
the  opinion  of  all  the  Registrars  was,  that,  as  a  general  rule,  the 
money  could  not  be  paid  in  without  the  title  being  accepted. 

His  Honour,  therefore,  refused  the  motion. 

On  the  25th  of  January  the  purchaser  gave  a  written  notice  to 
the  plaintiffs,  that  the  purchase-money  was  lying  unproductive. 
The  ground  on  which  the  purchaser  declined  accepting  the  title 
was,  that  it  was  deduced  through  a  deed  whereby  a  trustee 
purchased  from  his  co-trustee.  In  September,  1847,  the  objection 
was  not  obviated,  and  it  was  then  agreed  that  18,000{.,  part  of  the 

(1)  J<me9  V.  Gardiner  [1902]  1  Ch.  191,  71  L.  J.  Ch.  93,  86  L.  T.  74. 
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Dknmiko     purchase-money,  should  be  applied  in  paying  ofif  certain  incum- 
Hkndeksok.   brances. 

Mr.  Bates  now  moved,  upon  an  affidavit  of  these  facts,  that  the 
purchaser  might  be  at  liberty  to  pay  the  balance  into  Court  without 
interest. 

Mr.  Toller,  for  the  plaintiffs,  referred  to  the  conditions  of  sale, 
one  of  which  provided  as  follows : 

''  The  purchasers  shall  pay  the  amounts  of  their  respective 
purchase-monies,  and  of  the  valuation  to  be  made,  pursuant  to  the 
fourth  condition,  into  the  Bank  of  England,  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Chancery,  to  the  credit  of 
the  cause  *  Denning  v.  Henderson,'  on  or  before  the  10th  day 
[  •690  ]  of  January,  1847,  *when  the  purchases  are  to  be  completed,  and 
the  respective  purchasers  to  have  possession,  or  be  let  into  the 
receipt  of  the  rents  of  their  respective  lots,  as  from  the  25th  day  of 
December,  1846,  and  up  to  which  day  all  outgoings  will  be  cleared 
by  the  vendors ;  and  if,  from  any  cause  whatever,  the  purchase- 
money  shall  not  be  paid  into  Court  on  or  before  the  said  10th  day 
of  January,  1847,  the  purchasers  making  default  shall  pay  interest 
at  the  rate  of  51.  per  cent,  per  annum,  from  that  day,  on  the 
amount  of  his  or  her  purchase-money,  until  the  time  of  payment." 

Thb  Vice-Chancbllor  : 

The  condition  requires  the  purchasers  to  pay  their  money  into 
the  Bank  on  or  before  the  10th  day  of  January,  1847.  But  I 
understand,  from  the  officers  of  the  Court,  that  although  this  is 
required  by  the  condition,  the  purchaser  could  not,  according'to  the 
general  practice,  which  is  open  to  rare  exceptions,  be  permitted  to 
pay  in  the  purchase-money  without  accepting  the  title.  Here  the 
title  was  not  accepted  by  the  time  mentioned,  from  the  fault  of 
the  vendor,  and  not  of  the  purchaser.  The  condition  provides, 
that  the  purchasers  "  making  default  "  shall  pay  interest.  Now  it 
does  not  appear  to  me  that  the  purchaser  in  this  case  can  be 
considered  as  having  made  "  default,"  and  I  think  it  right  to  make 
the  order  for  payment  without  interest. 
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GEEATEEX  v.   GEEATEEX(l).  i847. 

(1  De  G.  &  Sm.  692—693 ;  S.  C.  11  Jur.  1052.)  Bec^  7. 

An  injunction  granted  to  restrain  the  defendant,  who  had  removed  the       Khight 
partnership  books  from  the  place  of  business,  from  keeping  them  at  any   '^^^^^f  ^.-O. 
other  place.  [  ^^^  3 

This  was  a  suit  instituted  by  two  partners  against  a  third,  for  a 
dissolution,  on  the  ground  of  misconduct,  and  for  the  usual  accounts  ; 
and  for  an  injunction  to  restrain  the  defendant  from,  among  other 
things,  preventing  the  plaintiffs  from  having  full  access  to  the 
partnership  books,  and  liberty  to  inspect  or  transcribe  the  same, 
and  from  placing,  depositing,  and  keeping  the  said  partnership 
books,  or  any  of  them,  or  permitting  them,  or  any  of  them,  to  be 
placed,  deposited,  and  kept  at  any  other  place  than  the  partnership 
premises. 

Mr.  Speed  moved  this  day  for  an  injunction  as  prayed  ;  and  an        Dee.  4. 
interim  order  was  made,  except  as  to  the  books,  with  leave  to  give 
notice  of  motion. 

Mr.  Russell  and  Mr.  Speed  renewed  the  motion  this  day,  Dee.  7.  . 
upon  notice,  no  counsel  appearing  for  the  defendant.  The  affi- 
davit in  support  of  the  motion  deposed,  that,  between  eight  and 
nme  o'clock  in  the  morning,  before  James  Frederick  Greatrex 
(one  of  the  plaintiffs)  had  arrived  at  the  place  of  business,  and 
the  other  plaintiff  was  absent  in  London,  the  defendant  went 
to  the  said  place  of  business,  and,  on  some  pretext,  sent  out  two  of 
the  apprentices,  who  were  the  only  persons  there ;  that  he  then 
opened  the  iron  chest,  in  which  all  the  books  belonging  to  the 
partnership  firm  were  usually  kept  and  then  were,  and  without  the 
knowledge,  consent,  or  privity  of  the  plaintiffs,  or  either  of  them, 
removed  and  took  away  from  out  of  the  iron  chest,  and  from  off 
the  partnership  premises,  the  ledger,  day-book,  and  other  books 
belonging  to  the  firm,  in  a  large  box  which  he  had  provided  for 
that  purpose,  and  which  he  had  employed  a  porter,  connected  with 
one  of  the  coach-offices  in  Walsall,  to  carry  away ;  and  that  the 
books  were  taken  *by  the  defendant  away  from  Walsall ;  and  that  [  *693  ] 
the  plaintiffs  bad  hitherto  been  unable  to  trace  the  books,  or  to  find 
out  where  they  had  been  taken  to,  save  that  the  defendant,  and 
the  porter  with  the  box  on  a  wheelbarrow,  were  seen  in  company 
together  on  the  road  to  Birmingham,  where  the  plaintiffs  believed 
the  books  then  were. 

(1)  See  now  the  Partnership  Act,  1890,  s.  24  (9). 
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Greatbex         In  support  of  the  motion,  Lane  v.  Newdigate  (i),  and  Whittaker  v. 
Gbbatbex.    Hmve  (2),  were  cited. 

The  Vice-chancellor  said,  that  the  injunction,  as  regarded  the 
books,  would,  in  substance,  be  a  direction  to  bring  them  back ;  but 
that  such  orders  had  been  made  by  Lord  Eldon.  And  his  Honour 
granted  the  injunction. 

The  following  was  the  form  of  the  order,  as  regards  the  books  : 
"  And  from  hindering  or  preventing  the  above-named  plaintiffs, 
or  either  of  them,  from  having  access  to  the  books  of  the  said 
partnership,  and  liberty  to  inspect  or  transcribe  the  same,  or  any 
of  them,  when  they,  or  either  of  them,  shall  think  proper ;  and 
from  placing  and  depositing,  or  keeping  the  said  partnership 
books,  or  any  of  them,  or  permitting  them,  or  any  of  them,  to  be 
placed,  deposited,  or  kept,  at  any  other  place  than  the  place  of 
business  of  the  said  partnership,  without  the  consent  of  the  said 
plain  tijQfs." 


1847. 
Deo.  8,  8. 

EJNIGHT 

Bbucb,  V.-C. 
[695] 


GOODMAN  V.   GOODMAN. 

(1  De  G.  &  Sm.  695—700;  S.  C.  17  L.  J.  Ch.  103;  12  Jur.  258.) 

A  testator  gave  the  residue  of  his  estates  to  trustees,  in  trust  to  pay  the 
income  to  each  of  his  seven  children,  for  life,  and  after  the  decease  of  each  of 
his  children  in  trust  to  distribute  the  capital  of  each  deceased  child's  share 
among  his  or  her  children ;  and  in  case  any  of  his  children  should  die  with- 
out issue  living  at  his  or  her  death,  then  to  divide  the  interest  and  capital 
of  such  child  so  dying  equally  amongst  the  survivors  or  survivor  of  the 
testator's  said  seven  children,  or  the  issue  of  such  of  them  as  should  be  then 
dead,  in  manner  by  the  will  before  directed  concerning  the  original  shares. 
The  will  contained  a  clause  against  the  alienation  of  any  share.  Of  the 
seven  children  who  survived  the  testator,  two  died  leaving  children,  and  A. 
and  B.,  two  other  of  the  children,  successively  died  without  issue:  Held, 
that  the  share  which  accrued  to  B.  on  A.'s  death,  followed  B.'s  original 
share,  and  passed  to  the  surviving  children  of  the  testator,  and  the  issue  of 
the  two  children  who  had  died  leaving  issue. 

Henry  Goodman,  by  his  will,  dated  the  23rd  day  of  January, 
1801,  after  giving  several  legacies,  gave,  devised,  and  bequeathed 
all  the  residue  of  his  estate  and  effects  to  four  trustees,  upon  trust 
to  lay  out  the  same  in  the  public  stocks  or  funds  of  Great  Britain, 
at  interest,  or  upon  real  or  Government  securities,  as  they  should 
think  most  proper,  and  pay  and  apply  the  interest,  dividends,  and 
annual  proceeds  thereof,  from  time  to  time  as  the  same  should 


(1)  7  E.  E.  381  (10  Ves.  192). 


(2)  52  E.  B.  162  (3  Beav.  388). 
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grow  due  and  payable,  in  manner  following;  (that  was  to  say),  Goodman 
one-seventh  part  of  such  interest,  dividends,  and  annual  produce  to  goodman. 
his  son  Isaac  for  his  life ;  one  other  seventh  part  thereof  to  his  son 
Philip  for  his  life  ;  one  other  seventh  part  thereof  to  his  son  Leyon  * 
for  his  life;  one  other  seventh  part  thereof  to  his  daughter 
Elizabeth  Van  Oven,  for  her  life ;  one  other  seventh  part  thereof 
to  his  daughter  Mary  for  her  life  ;  one  other  seventh  part  thereof 
to  his  daughter  Harriet  for  her  life ;  and  the  remaining  seventh 
part  to  his  daughter  Bachel  for  her  life ;  and  the  testator  directed 
that  the  shares  and  interest  of  his  daughters  Elizabeth,  Mary, 
Harriet,  and  Bachel  should  be  for  their  separate  use ;  and,  after 
the  decease  of  any  or  either  of  his  said  seven  children,  then,  upon 
trust,  that  the  trustees  for  the  time  being  should  stand  possessed  of 
so  much  and  such  share  of  the  capital  of  the  said  residue  of  his 
estate,  as  should  constitute  the  capital  or  stock  from  whence  such 
deceased  child's  or  children's  share  or  shares  of  the  interest  thereof 
arose  and  was  produced,  upon  trust  to  pay  the  same  unto  and 
amongst  all  and  every  the  respective  child  or  children  of  him,  her, 
or  them  so  dying  (if  more  than  one,  in  equal  *shares  and  proper-  [  •696  ] 
tions),  but  if  but  one  child,  then  to  such  only  child  the  part,  share, 
or  proportion  of  such  of  them  as  should  be  a  son  or  sons,  to  be 
paid  to  him  or  them  on  his  or  their  attaining  his  or  their  respec- 
tive age  or  ages  of  twenty-one  years;  and  the  parts,  shares,  or 
proportions  of  such  of  them  as  should  be  a  daughter  or  daughters, 
to  be  paid  to  her  or  them  on  her  or  their  attaining  their  respective 
ages  or  age  of  twenty-one  years,  or  day  of  marriage,  which 
should  first  happen,  and  in  the  mean  time  to  be  a  vested 
interest  in  him,  her,  or  them  respectively;  and,  upon  further 
trust,  in  case  any  of  the  testator's  said  children  should  die  without 
issue  living  at  their  death,  or  born  in  due  time  afterwards,  to  pay 
and  divide  the  interest  and  capital  of  such  child  so  dying  without 
issue  as  aforesaid,  unto  and  equally  amongst  the  survivors  or 
survivor  of  his,  the  said  testator's,  said  children  then  living,  and 
the  children  or  issue  of  such  of  them  as  should  be  then  dead,  at 
such  times  and  in  such  manner  as  was  thereinbefore  directed  con- 
cerning the  original  shares  of  the  said  residue;  and  the  testator 
directed,  that  the  respective  receipts  of  his,  the  said  children,  or 
the  child  or  children  of  such  deceased  child  only,  should  be  a 
good  and  sufficient  discharge  and  discharges  to  the  said  trustees  or 
trustee  for  the  time  being,  for  their  said  several  legacies  and 
annuities,  unless  any  of  them   should  not  be  resident  in  Great 
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GooDVAN     Britain,  in  which  case  it  should  be  lawful  for  such  absent  child  or 

GooDMAW.     children  to  give  his,  her,  or  their  power  of  attorney  for  the  receipt 

of  his,  her,  or  their  said  respective  legacies  and  annuities ;  and  the 

*    testator  declared,  that,  if  any  of  his  said  children  should  endeavour 

to  dispose  of  his,  her,  or  their  interest  under  his,  the  said  testator*s, 

said  will,  the  said  testator  thereby  utterly  revoked  all  and  every 

the  bequests  thereinbefore  made  and  hereinbefore  mentioned,  unto 

or  in  trust  for  the  benefit  of  such  child  or  children  so  endeavouring 

*to  dispose  of  the  same,  so  far  as  related  to  him,  her,  or  them ;  and 

£  *697  ]      he  directed,  that  the  share  and  interest  of  such  child  *or  children 

should  immediately  go  over  to  and  become  vested  in  the  others  or 

other  of  his,  the  said  testator's,  said  children,  to  be  divided  between 

them,  if  more  than  one,  in  equal  shares  and  proportions,  and  if  but 

one  surviving  child,  then  to  such  only  child. 

The  testator  died  on  the  1st  of  November,  1812,  and  his  will  was 
proved  in  the  Prerogative  Court  of  Canterbury. 

The  suit  was  instituted  in  1845,  by  Mary  Goodman,  the  only 
daughter  of  Leyon  Goodman,  deceased,  one  of  the  seven  children 
of  the  testator,  against  Isaac  Goodman,  the  surviving  trustee  and 
executor  of  the  testator,  and  also  one  of  his  seven  children,  and  the 
other  persons  claiming  to  be  beneficially  interested  in  the  residue 
under  the  will.  The  bill  prayed  a  declaration  of  the  rights  of  the 
parties  under  the  will,  and  a  distribution  of  the  residue. 

By  consent,  an  order  was  made  in  the  cause,  upon  the  motion 
of  the  plaintiff,  referring  it  to  the  Master  to  make  preliminary 
inquiries,  and  to  take  the  accounts. 

The  following  was  found  by  the  Master  to  be  the  state  of  the 
testator's  family : 

Three  of  the  seven  children  survived ;  namely,  the  defendants 
Is9.ac,  Harriet,  and  Bachel  Goodman. 

Leyon  Goodman,  one  of  the  seven  children,  died  in  January, 
1832,  leaving  the  plaintiff,  Mary  Goodman,  his  only  child. 

Elizabeth  Van  Oven,  another  child  of  the  testator's,  died  in 
1817,  leaving  three  children,  Abraham,  Bachel,  and  Barnard 
Yan  Oven. 

Philip  Goodman  and  Mary  Goodman  both  died  unmarried ;  the 
former  in  September,  1832,  and  the  latter  in  February,  1844. 

The  executor's  accounts  were  taken  by  the  Master,  who,  by  his 
report,  disallowed  some  parts  of  those  accounts,  as  having  been 
dispositions  of  the  testator's  residue,  made  upon  an  erroneous  view 
of  the  effect  of  the  testator's  will. 
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The  defendant  Isaac  Goodman,  the  surviving  executor,  excepted     Ooodmah 
to  the  Master's  report.  Gk>oDMAN. 

The  cause  came  on  this  day  upon  the  exceptions,  and  generally       Dec.  3. 
upon  further  directions. 

Mr.  ItusseU  and  Mr.  J.  F.  Prior,  in  support  of  the  exceptions. 

The  exceptions  were  not  discussed  at  length ;  but  all  the  ques- 
tions in  the  cause  were  raised  upon  the  hearing  on  the  further 
directions. 

The  Vice-Chancbllor  : 

Upon  the  most  reasonable  construction  of  the  whole  will,  Philip's 
share  went  to  increase  the  other  six  shares,  subject  to  the  limita- 
tions affecting  those  shares,  including  the  interest  given  to 
children  and  grandchildren,  though  not  then  in  existence.  The 
same  rule  will  apply  to  Mary's  original  share;  but  then  the 
question  is,  what  is  to  become  of  the  share  which  Mary  took  of 
Philip's  share  ? 

The  case  was  adjourned,  that  the  authorities  on  this  latter 
question  might  be  looked  into. 

Mr.  Teed  and  Mr.  Schomberg,  for  the  plaintiffs :  -2>«?.  8. 

The  limitations  over  are  sufficient  to  apply  to  Mary's  accrued 
interest  in  Philip's  share.  As  she  had  no  children,  it  would 
go  over  like  her  original  share.  This  is  a  fair  inference  from  the 
clause  giving  the  shares  over  on  alienation. 

It  must  be  presumed,  that  the  testator  meant  the  same  condition 
to  attach  to  the  accrued  share  that  attached  to  the  original  share  ; 
and  the  cases  have  for  a  long  series  of  years  proceeded  on  this 
principle :  Vandergucht  v.  Blake  (l) ;  Worlidge  v.  Churchill  (2)  : 
MiUom  V.  Aicdry  (s) ;  Barker  v.  Lea  (4) ;  Eyre  v.  Marsden  (6). 

Mr.   Wigram  and  Mr.  Waley,  for  defendants  in  the  same        [  699  ] 
interest : 

The  accrued  share  of  Mary  was  subject  to  the  same  limitations 
as  her  original  share :  Leeming  v.  Sherratt  (6)  is  of  itself  a  sufficient 
authority  in  support  of  this  proposition. 

(1)  46  B.  E.  166  (2  Ves.  Jr.  634).      (4)  24  R.  B.  85  (1 T.  &  Buss.  413). 

(2)  3  Br.  C.  C.  465.  (5)  68  B.  B.  73  (4  My.  &  Or.  231). 

(3)  5  B.  B.  102  (5  Ves.  465).  (6)  62  B.  B.  1  (2  Hare,  14). 
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OooDM AK         Independently,  however,  of  authority,  it  must  be  borne  in  mind 
Goodman,     that  this  accrued  share  is  a  share  of  residue,  and,  if  the  con- 
struction we  contend  for  does  not  prevail,  there  is  an  intestacy  as 
to  it,  which  the  Court  will  endeavour  so  to  give  ejffect  to  the  will  as 
to  prevent. 

Mr.  RxiBseUy  for  the  defendant  Isaac  Goodman,  referred  to 
Pain  V.  Benson  {\). 

Thb  Vice-Chancbllor  : 

I  have  considered  this  case  since  the  former  argument.  In 
determining  the  true  construction  of  this  will,  some  weight  is  due 
to  the  presumption  against  an  intestacy ;  and  the  clause  against 
alienation,  which  follows  the  disposition  of  the  residue,  is  not 
wholly  beside  the  question.  Giving  these  considerations  their  due 
weight,  and  attending  also  to  the  cases  of  Milsom  v.  Awdry  (2) ; 
Eyre  v.  Marsden  (s) ;  and  Leeming  v.  Sherratt  (4),  I  may  venture  to 
put  that  construction  upon  the  will,  which  I  am  satisfied  would  be 
conformable  to  the  intention  of  the  testator,  if  his  wishes  could  be 
consulted,  and  declare,  that  the  gift  over  comprised  the  accrued 
share. 

No  order  was  made  upon  the  exceptions,  and  the  deposit,  was 
ordered  to  be  returned. 

It  was  declared,  that,  upon  the  'death  of  Philip  Goodman, 
without  leaving  issue,  his  one-seventh  part  of  the  residuary  estate 
[  *700  ]  went  to  ^increase  the  shares  of  the  six  other  children,  in  the  same 
manner  and  upon  the  same  trusts  as  such  other  children's 
respective  original  one-seventh  shares ;  and  that,  on  the  death  of 
Mary  Goodman,  her  original  one-seventh  and  her  one-sixth  of 
Philip's  one-seventh  share,  went  to  increase  the  shares  of  the  five 
other  children. 

(1)  3  Atk.  78.  (3)  68  E.  E.  73  (4  My.  &  Cn  231). 

(2)  6  E.  E.  102  (5  Ves.  466).  (4)  62  E.  E.  1  (2  Hare,  14). 
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In  the  Matter  op  WILLIAM  GKAVENOE,  and  In  the       i847. 
Matter  of  The  Stat.  3  &  4  WILL.  IV.  c.  74.  ^'J^^- 

(IDea.&Sm.  700-703.)  BbVo'^vV 

Form  of  petition,  evidence,  and  order,  on  an  application  to  the  Court  to         [  700  ] 
consent,  as  protector  of  a  settlement,  to  the  barring  of  an  entail. 

Tms  was  a  petition,  praying  that  the  Court  of  Chancery,  as 
protector  of  a  settlement,  would  consent  to  bar  an  entail. 

By  indentures  of  lease  and  release,  dated  the  2l6t  and  22nd  days 
of  November,  1817,  and  by  a  common  recovery,  certain  lands  were 
limited,  after  divers  limitations  which  had  failed  or  determined,  to 
the  use  of  a  tenant  for  life,  with  remainder  to  the  use  of  trustees, 
during  the  continuance  of  the  life  estate,  upon  trust  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  plaintiff 
and  every  other  son  of  the  tenant  for  life,  successively  in  tail 
general,  with  remainders  over.  The  petitioner  was  the  eldest  son 
of  the  tenajit  for  life,  and  attained  his  age  of  twenty-one  years  on 
the  8rd  day  of  February,  1844. 

By  various  mesne  assignments,  and  ultimately  by  indentures, 
dated  the  8rd  and  4th  of  November,  1840,  the  life  estate  became 
vested  in  one  William  Barnard  Heaton. 

The  petition  stated  the  above  facts,  and  that  the  tenant  for  life 
was  convicted  of  forgery  in  1888,  and,  being  sentenced  to  trans- 
portation for  fifteen  years,  was  transported  to  New  South  Wales,  in 
pursuance  of  such  sentence,  which  he  was  then  undergoing.  That 
the  petitioner  was  a  farmer,  *and  had  recently  married,  and  had  [  *70i  ] 
entered  into  an  agreement,  (subject  to  the  sanction  of  the  Court,) 
with  William  Barnard  Heaton  for  the  purpose  of  purchasing  the 
existing  life  estate.  The  petition  stated  the  agreement,  whereby 
the  petitioner  contracted  to  purchase  the  prior  life  estate  (subject  to 
the  mortgages  affecting  the  property)  for  1,8002.,  provided  the 
consent  of  the  Court  could  be  obtained.  The  petition  also  stated, 
that,  in  addition  to  the  purchase-money,  1,045Z.  4«.  would  be 
required  to  stock  and  farm  the  premises  to  advantage,  and  that  the 
farther  sum  of  160Z.  would  be  required  to  furnish  the  house  ;  that 
the  premises  were  then  in  the  occupation  of  a  tenant  at  the  rent  of 
2002.,  and  that  it  would  be  of  the  greatest  advantage  to  the 
petitioner  and  his  family  to  carry  out  the  agreement;  that  the 
petitioner  was  qualified  to  undertake  the  management  of  a  farm, 
but  had  no  means  of  raising  the  necessary  capital,  except  on  the 
security  of  his  estate  in  the  property  of  which  he  was  tenant  in 
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In  n  tail ;  that,  ander  the  trusts  of  a  term  of  ninety-nine  years  created 
by  the  will  of  a  former  owner,  the  estates  had  been  mortgaged,  and 
that  the  sum  of  900{.  was  then  due  upon  the  security  of  the  farm ; 
that  the  petitioner  was  desirous  of  barring  his  estates  tail  and 
vesting  the  fee-simple  of  the  premises  in  himself,  or  of  raising  a 
sum  of  money  suflScient  to  provide  funds  for  the  purposes  therein- 
before mentioned,  by  mortgage  or  otherwise,  on  the  security  of  the 
above-mentioned  hereditaments  and  premises. 

The  prayer  was,  that  the  Lord  Ghancellob  would  be  pleased,  as 
protector  of  the  settlement  under  the  Act,  to  consent  to  the  barring 
of  the  estate  tail  in  the  petitioner  in  the  messuages,  lands,  and 
hereditaments  of  which  the  petitioner  was  then,  under  or  by  virtue 
of  the  settlement  of  the  22nd  day  of  November,  1817,  tenant  in 
tail  in  remainder  expectant  on  the  decease  of  the  tenant  for  life ;  or 
that  his  Lordship  would  be  pleased  to  consent  to  the  petitioner's 
raising  the  sum  of  8,0052.  4«.,  or  such  sum  of  money  as  his 
[  •702  ]  Lordship  ♦should  think  proper,  for  the  purposes  above  mentioned, 
by  mortgage  of  the  same  messuages,  lands,  hereditaments,  and 
premises,  or  by  such  other  mortgage  as  to  his  Lordship  should  seem 
meet,  for  the  purposes  aforesaid,  or  either  of  them. 

The  petition  was  supported  by  an  affidavit  of  the  petitioner  in  the 
terms  of  the  statements  of  the  petition,  properly  verified  extracts 
from  parish  registers  to  prove  the  petitioner's  pedigree,  a  certificate 
of  the  conviction,  and  affidavit  of  identity. 

Dee.  10.  Mr.  Elmsley  appeared  in  support  of  the  petition,  and  cited 

In  the  Matter  of  Wainetvright  (i). 

The  Vicb-Chancbllob  directed  the  petition  to  stand  over,  for 
evidence  that  the  sum  of  1,800Z.,  proposed  to  be  paid  for  the  life 
estate,  was  a  fair  price ;  and  as  to  the  expenses  of  stocking 
the  farm. 

Dee,  22.  The  petition  came  on  again  on  this  day,  when 

Mr.  Elmsley  produced  and  read  the  affidavit  of  a  surveyor  as 
to  these  points. 

The  CouBT  made  an  order  to  the  following  efifect : 

Enter  the  affidavits  as  read.    Declare  that  the  tenant  for  life, 
-  having  been  convicted  of  felony,  as  in  the  petition  mentioned,  this 

(1)  65  B.  R.  382  (1  Ph.  258). 
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Court  hath,  for  the  purposes  of  the  said  Act  of  Parliament,  become  in  re 
the  protector  of  the  settlement  made  by  the  indentures  of  lease  and  ^^^^^^ 
release  of  the  2l8t  and  22nd  day  of  November,  1817,  and  by  the 
recovery  in  pursuance  of  the  agreement  *contained  in  the  said  [  •703  ] 
indenture  of  release ;  and  declare  that  this  Court,  as  such  pro- 
tector, consents  to  bar  the  estate  of  the  petitioner  as  tenant  in  tail 
in  remainder  expectant  on  the  determination  of  the  life  estate  of 
the  said  William  Gravenor  of  and  in  the  several  lands,  tenements, 
and  hereditaments,  mentioned  and  comprised  in  the  said  settlement, 
so  far  as  is  or  may  be  necessary  to  enable  the  petitioner  to  raise  the 
sum  of  3,005Z.  4«.  upon  mortgage  thereon,  (subject,  nevertheless,  to 
all  prior  incumbrances  affecting  the  said  premises,)  together  with 
the  costs,  charges,  and  expenses  of  this  application,  and  incident 
thereto  and  consequent  thereon,  and  also  of  the  said  mortgage ;  and 
refer  it  to  the  Master  of  this  Court  in  rotation,  to  approve  of  and 
settle  a  proper  deed  or  assurance  for  the  purpose  of  so  barring  the 
said  estate. 


MOXHAY  V.  INDERWICK(l).  18*7. 

'                                         Dee.  21. 
(1  De  a.  &  Sm.  708—713.)  

A  vendor  of  freehold  property,  who,   on  his  own  purchase  of  it,  had  RanoB^V^C 
entered  into  a  covenant  to  obserye  the  covenants   entered  into  with  a  »    *    ■ 


former  vendor,  which  prohibited  building  on  the  land,  put  it  up  for 
sale,  pursuant  to  particulars  and  conditions,  noticing  the  existence  of  the 
covenant,  but  not  stipulating  that  the  purchaser  should  enter  into  any 
covenant  on  the  subject.  On  a  bill  for  specific  performance,  filed  by  the 
purchaser:  Held,  that  the  plaintiff  was  not  entitled  to  a  conveyance, 
unless  on  the  terms  of  giving  or  providing  for  the  vendor  a  sufficient 
indemnity  against  any  breach  of  the  covenant  on  the  part  of  the  plaintiff, 
his  heirs,  appointees,  or  assigns  :  Held,  also,  that  a  covenant  on  the  part  of 
the  plaintiff,  his  heirs,  executors,  administrators,  appointees,  and  assigns, 
with  the  defendant,  his  heirs,  executors,  and  administrators,  to  the  same 
effect,  miUatis  mutandis^  as  the  covenant  entered  into  by  the  vendor,  on  his 
own  purchase,  ought  to  be  considered  as  a  sufficient  indemnity. 

This  was  a  suit  instituted  by  a  purchaser  of  the  pleasure-ground  in 

the  centre  of  Leicester  Square,  to  enforce  a  specific  performance  of 

the  contract  against  the  vendor,  who  declined  completing,  unless 

the  purchaser  entered  into  certain  covenants,  to  which  the  latter 

objected. 

(1)  In  Poole  and   Clarke's   Contract  the  vendor  should  be  indemnified  in 

[1904]  2  Ch.  173,  73  L.  J.  Ch.  612,  91  respect  of  the  restrictive  covenant  and 

L.  T.  275,  C.  A.,  it  was  held  that  the  that  the  operation  of  the  purchaser's 

purchaser's  covenant  should  be  pre-  covenant   should  be  limited    to  that 

faced  by  words  stating  that  the  object  object. — 0.  A.  S. 
and  intention  of  the  parties  was  that 

17—2 
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MoxHAY  The  property  was  put  up  for  sale  by  auction  by  Mr.  George 

IvosBwioK.   Bobins,   on  April  25,   1889,   pursuant  to  the  following   printed 
particular  of  sale : 

"  Particulars  of  a  very  valuable  plot  of  freehold  ground,  consist- 
ing of  the  extensive  pleasure-grounds  forming  the  open  plot  of  the 
whole  of  Leicester  Square,  namely,  the  valuable  land  lying  within 
the  railing,  and  containing  8,926  square  yards,  or  three-quarters  of 
an  acre  and  ten  perches  (be  it  more  or  less).  There  is,  nudheureuse* 
vient,  a  covenant  which  restrains  the  possessor  of  the  fee  simple 
from  building  on  this  grand  and  unrivalled  open  space :  an  Act  of 
Parliament,  however,  might  remedy  the  diflSculty ;  and  it  will 
perhaps  be  difficult  for  an  enterprising  character  to  withstand  the 
temptation ;  but  the  leading  feature  is  the  certainty,  that,  in  the 
immense  improvements  which  are  in  full  progress,  this  Square  must 
necessarily  be  required,  or,  failing  to  make  suitable  terms  with  the 
possessor  of  this  valuable  land,  aji  extinguisher  must,  of  course,  be 
at  once  placed  upon  the  ground  plan,  which  is  now  upon  the  point 
of  adoption,  namely,  to  communicate  Govent  Garden  with  Picca- 
dilly, thus  opening  a  grand  thoroughfare  to  the  city  of  London,  and 
giving  to  her  Majesty  a  decent  and  proper  line  of  road  when  she 
honours  our  national  theatres  with  a  visit." 
[  *709  ]  The  conditions  of    sale  contained  no  stipulation  as  to   *any 

covenant  being  entered  into  on  the  part  of  the  purchaser.  The 
only  condition  relating  to  the  conveyance  provided,  that,  upon 
payment  of  the  balance  of  the  purchase-money,  the  purchaser 
should  have  a  proper  conveyance,  and  any  other  assurance,  at  his 
own  expense. 

Mr.  Hyam  Hyams,  one  of  the  plaintiffs,  attended  at  the  sale, 
and  bid  for  and  was  declared  the  purchaser  of  the  plot  of  ground, 
at  the  price  of  451Z.  10a.  He  afterwards  sold  to  the  other  plaintiff, 
Mr.  Moxhay,  his  interest  under  the  contract. 

It  appeared  that  the  defendant  derived  titl^  to  the  property  from 
one  Charles  Elms,  to  whom  it  was  conveyed  by  an  indenture  of 
release  dated  the  15th  of  July,  1808,  and  made  between  Charles 
Augustus  Tulk  of  the  one  part,  and  Charles  Elms  of  the  other 
part;  whereby,  in  consideration  of  210Z.  paid  to  Tulk  by  Elms, 
Tulk  granted,  bargained,  sold,  released,  and  confirmed  unto  Elms, 
his  heirs  and  assigns,  all  that  piece  or  parcel  of  ground  or  garden, 
commonly  called  or  known  by  the  name  of  Leicester  Square  Garden 
or  Pleasure  Ground,  situate,  lying,  and  being  in  Leicester  Square 
aforesaid,  together  with  the  equestrian  statue  there  standing  in  the 
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centre  thereof,  and  the  iron  railings  and  stone-work  round  the  said  Moxhat 
garden,  with  the  appurtenances,  to  hold  the  same  unto  and  to  the  ikderwtok. 
use  of  Elms,  his  heirs  and  assigns,  for  ever;  and  the  release 
contained  a  covenant  on  the  part  of  Elms,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  with  Tulk,  his  heirs, 
executors,  and  administrators,  that  he,  the  said  Charles  Elms,  his 
heirs  and  assigns,  would,  from  time  to  time  and  at  all  times  for 
ever  thereafter,  at  his  and  their  own  charges,  keep  and  maintain 
the  said  piece  or  parcel  of  ground  and  square-garden,  and  the  iron 
railing  round  the  same,  in  its  then  present  form,  and  in  sufficient 
and  proper  repair,  as  a  square-garden  and  pleasure-garden,  and  in 
an  open  state,  uncovered  with  any  buildings,  and  in  neat  and 
ornamental  order,  and  would  not  take  down,  or  permit  or  su£fer  to 
♦be  taken  down  or  defaced,  at  any  time  or  times  thereafter,  the  [  ♦7io  ] 
equestrian  statue  now  standing  in  the  centre  of  the  said  square- 
garden,  but  would  continue  the  same  in  its  then  present  situation 
and  as  it  then  was;  and,  also,  that  it  should  be  lawful  for  the 
inhabitants  of  Leicester  Square,  tenants  of  the  said  Charles 
Augustus  Tulk  and  of  John  Augustus  Tulk,  Esq.,  his  father,  their 
heirs  and  assigns,  as  well  as  the  said  Charles  Tulk  and  John 
Augustus  Tulk,  their  heirs  and  assigns,  on  payment  of  a  reasonable 
rent  for  the  same,  to  have  keys  (at  their  own  expense),  and  the 
privilege  of  admission  therewith  annually,  at  any  time  or  times, 
into  the  said  square-garden  and  pleasure-ground. 

It  also  appeared,  that,  in  the  conveyance  of  the  same  premises 
to  the  present  vendor,  from  a  Mr.  Barrow,  which  was  dated  the 
28th  of  June,  1834,  the  present  vendor  entered  into  the  following 
covenant : 

"  And  the  said  John  Inderwick  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant,  promise,  and 
agree  with  and  to  the  said  Robert  Barrow,  his  heirs,  executors,  and 
administrators,  that  he,  the  said  John  Inderwick,  his  heirs, 
executors,  administrators,  or  assigns,  shall  and  will  at  all  times 
hereafter,  observe,  perform,  and  keep  all  and  singular  the  covenants, 
conditions,  and  agreements  contained  in  the  said  recited  indenture 
of  release,  of  the  15th  day  of  July,  1808,  and  which  thenceforth 
ought  to  be  observed,  and  keep  harmless  and  indemnified  the  said 
Robert  Barrow,  his  heirs,  executors,  and  administrators,  and  his 
and  their  lands  and  tenements,  goods  and  chattels,  and  also  the 
real  and  personal  representative  or  representatives  of  the  said 
Charles  Elms,  deceased,  and  his  and  their  lands  and  tenements. 
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MozHAT      goods  and  chattels,  from  and  against  the  performance  of  the  said 
Tndbbwick.   covenants,  conditions,  and  agreements,  and  from  and  against  all 
and  all  manner  of  actions  and  suits,  cause  and  causes  of  actions 
and  suits,  costs,  charges,  damages,  claims,  and  demands  whatsoever, 
for  or  on  account  of  the  same,  or  in  anywise  relating  thereto." 
[  711  ]  The  covenant  into  which  the  defendant  required  the  purchaser  to 

enter  was  as  follows :  ''And  the  said  Hyam  Hyams  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  with  the 
said  John  Inderwick,  his  heirs,  executors,  and  administrators,  that 
he,  the  said  Hyam  Hyams,  his  heirs  and  assigns,  shall  and  will,  at 
all  times  hereafter,  at  his  and  their  own  costs  and  charges,  keep  and 
maintain  the  piece  or  parcel  of  ground  and  square-garden  herein- 
before appointed  and  released,  and  the  iron  railings  round  the  same, 
in  its  present  form,  and  in  sufficient  and  proper  repair,  as  a  square- 
garden  and  pleasure-ground,  and  in  an  open  state,  uncovered  with 
any  buildings,  and  in  neat  and  ornamental  order ;  and  shall  not 
nor  will  take  down,  or  permit  to  be  taken  down  or  defaced,  at  any 
time  or  times  hereafter,  the  equestrian  statue  now  standing  in  the 
centre  of  the  said  square-garden,  but  keep  it  in  its  present  situation, 
and  as  it  now  is ;  and  also,  that  it  shall  be  lawful  for  the  inhabi- 
tants of  Leicester  Square  aforesaid,  tenants  of  Charles  Augustus 
Tulk,  of  Duke  Street,  in  the  city  of  Westminster,  Esquire,  and  of 
John  Augustus  Tulk,  his  father,  and  of  their  heirs  and  assigns 
respectively,  as  well  as  the  said  Charles  Augustus  Tulk  and  John 
Augustus  Tulk,  and  their  heirs  and  assigns  respectively,  on  payment 
of  a  reasonable  rent  for  the  same,  to  have  keys  at  their  own 
expense,  and  the  privilege  of  admission  therewith  annually,  at 
any  time  or  times,  into  the  said  square-garden  or  pleasure- 
ground." 

At  the  hearing  of  the  cause,  a  decree  was  made,  referring  it  to 
the  Master  to  approve  of  a  proper  conveyance ;  and  the  cause  now 
came  on  upon  exceptions  taken  by  the  defendant  to  the  report  of 
the  Master,  who  had  settled  the  conveyance  without  the  intro- 
duction of  any  covenant  on  the  part  of  the  plaintiff. 

Mr.  Wigram  and  Mr,  Miller  in  support  of  the  exceptions : 

The  particulars  of  sale  sufficiently  apprised  the  purchaser  of  the 

[  •712  J       covenant  to  which  the  vendor  was  subject,  and  *against  which  he 

is,  therefore,  without  any  express  agreement  to  that  effect,  bound  to 

indemnify  the  latter  in  the  same  way  as  upon  a  sale  of  leaseholds 

by  a  lessee  who  has  entered  into  covenants. 
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Mr.  Russell  and  Mr.  Roundell  Palmer,  for  the  plaintiff :  Moxhat 

V, 

No  authority  can  be  produced  to  show  that  a  purchaser  of  a  Indkbwick. 
freehold  estate  can  be  called  upon  to  enter  into  such  a  covenant  as 
is  now  required  from  the  plaintiff,  in  the  absence  of  express 
stipulation ;  and  the  purchaser  had  a  right  to  consider  and  to  make 
his  bidding  on  the  faith  that  no  such  demand  would  be  made, 
because,  although  there  is  a  condition  as  to  the  conveyance,  it  is 
wholly  silent  as  to  any  covenant  being  required  from  the  vendor. 
Nor  is  such  a  covenant  required  for  the  vendor's  protection,  his 
own  being  one  which  could  not  be  enforced.  (They  referred  to 
KeppeU  V.  Bailey  (l),  Kingdon  v.  Nottle  (2).) 

The  Yice-Chancellor  : 

I  think  it  not  necessary  to  decide  the  mere  question,  whether 
any  action  or  suit  might  be  sustained  against  Mr.  Moxhay  or 
Mr.  Inderwick,  upon  the  covenant  contained  in  the  conveyance  to 
Mr.  Elms  (3) ;  nor  is  it  necessary  to  consider  how  the  case  would 
hare  stood,  if,  instead  of  the  vendor  being  the  defendant,  resisting 
a  specific  performance,  the  positions  of  the  parties  to  the  suit  were 
reversed,  and  the  vendor  were  attempting  to  force  the  purchaser  to 
accept  a  defective  title. 

It  would  be  unjustifiable  to  enforce  the  contract  without  protecting 
the  vendor  from  the  consequences  of  the  covenant  into  which  he 
entered  with  Mr.  Barrow.  The  purchaser,  therefore,  may  have  his 
choice  of  being  relieved  from  the  contract,  or  of  entering  into  such 
a  covenant  as  may  be  necessary  for  the  purpose  which  I  have 
mentioned.  ♦The  difficulty  may  be  surmounted  by  the  plaintiff  [  •Tis  ] 
entering  into  a  covenant  similar  to  that  entered  into  by  the 
defendant  with  Mr.  Barrow. 

The  following  was  the  decree:  On  the  exceptions  (neither 
allowed  nor  overruled)  and  further  directions,  the  plaintiffs  electing 
not  to  abandon  or  relinquish  the  purchase,  and  plaintiff  Hyams 
waiving  all  interest  in  favour  of  Moxhay,  declare  the  plaintiff 
Moxhay  not  entitled  to  a  conveyance  from  the  defendant,  unless 
on  the  terms  of  giving  and  providing  for  him  a  sufficient  indemnity 
against  any  breach  or  breaches  by  or  on  the  part  of  the  plain- 
tiff Moxhay,  his  heirs,  appointees,  or  assigns,  of  the  covenant 

(1)  39  B.  B.  264  (2  My.  &  K.  517).        decided,  as  regardfl  a  suit  in  equity,  in 

(2)  14  B.  B.  462  (1  M.  &  S.  365).  TtUk  v.  Moxhay ;  see  2  Ph.  774. 

(3)  This    question   has    now    been 
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KoxHAT  or  covenants  relating  to  the  property,  contained  in  the  deed  of 
iNDBBwioE.  1889,  on  the  part  of  the  defendant,  with  Barrow ;  and  declare, 
that  a  covenant  or  covenants,  on  the  part  of  the  plaintiff  Moxhay, 
his  heirs,  appointees,  executors,  administrators,  and  assigns,  with 
the  defendant,  his  heirs,  executors,  and  administrators,  to  the 
same  effect,  mviatis  mutandis,  as  the  covenant  or  covenants  with 
Barrow,  on  the  part  of  the  defendant,  ought  to  be  considered  as 
a  sufficient  indemnity  for  the  aforesaid  purpose,  if  contained  in 
the  conveyance  from  the  defendant  to  the  plaintiff  Moxhay ;  and, 
with  that  declaration,  refer  it  to  the  Master  to  review  his  report, 
and  approve  of  such  indemnity  as  aforesaid  ;  and  the  Master  is  to 
be  at  liberty  to  receive  proposals  for,  and  approve  a  proper  pro- 
vision for  preventing  such  covenant  or  covenants  in  the  conveyance, 
if  given,  from  being  used  for  any  other  purpose  than  such  indemnity 
as  aforesaid.    Beserve  further  directions  and  costs. 


1849.       In  the  Matter  of  The  VALE  of  NEATH  and  SOUTH 
WALES  BKEWERY  COMPANY, 
MOEGAN'S   Case. 

(1  De  G.  &  Sm.  750—777.) 
[See  the  report  of  this  case  on  appeal,  to  be  taken  from  1  Mac. 
&  G.  285.] 


Jun$  20. 
July  20. 

Kkioht 
Bbuos,  V.-C. 
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Aug,  1. 

Knight 
Bbuce,  V.-C. 

[777] 


HOLLWEY'S   Case. 

(1  De  G.  &  Sm.  777—783 ;  S.  C.  13  Jur.  954.) 

At  an  extraordinary  meeting  of  an  unincorporated  joint-stock  Company, 
resolutionB  were  passed,  purporting  to  empower  the  directors,  on  behalf  of 
the  Company,  to  buy  up  the  shares  of  any  shareholder  wishing  to  retire,  on 
the  terms  of  the  purchase-money  being  paid  in  debentures,  and  of  a  further 
advance  of  the  same  amount  being  also  made  by  the  vendor,  on  the  same 
security. 

On  a  purchase  being  effected  on  these  terms  by  a  director,  from  a  share- 
holder who  was  not  aware  that  the  director  was  not  purchasing  on  his  own 
account:  Held,  that  the  shareholder  was  not  affected  with  constructive 
notice  to  the  contrary ;  and,  on  his  deposing  that  he  had  no  actual  notice, 
and  there  being  no  conflicting  testimony,  the  Cottrt  directed  the  Master  to 
review  the  list  in  which  the  shareholder  was  included  as  a  "  contributory" 
without  qualification. 

This  was  a  motion  to  remove  from  the  list  of  contributories 
without  qualification,  the  name  of  Mr.  Charles  Hollwey,  who  had 
become  a  shareholder  in  the  Company,  and  afterwards  transferred 
his  shares  to  Mr.  Buckland,  a  director  of  the  Company,  under  the 
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following  circumstances,  as  stated  in  the  evidence  in  support  of        In  re 
Mr.  HoUwey's  claim  to  be  removed  from  the  list.  op  Nbath 

In  February,  1841,  Mr.  HoUwey  was  prevailed  upon  by  the    ^^^^^^ 
secretary,  Mr.  Wm.  Lowther,  to  become  an  allottee  of  twenty  201.  BrbwkbyOo. 
shares  in  the  Company,  and  paid  the  amount  payable  in  respect  of    ^^caml*^ 
them. 

He  also  executed  the  deed  of  settlement,  the  material  portions  of 
which  are  stated  in  Morgan's  case. 

In  February,  1842,  a  meeting  of  the  directors  and  shareholders 
of  the  Company  was  held,  at  which  it  was  resolved,  in  pursuance 
of  the  power  and  authority  given  by  the  deed,  to  issue  new  shares 
in  the  Company,  to  rate  as  202.  shares,  but  upon  each  of  which 
shares  only  152.  were  to  be  paid,  and  Mr.  HoUwey  had  allotted  to 
him  five  of  such  new  shares,  and  paid  in  respect  thereof  75Z. 

Shortly  after  the  issue  of  the  last-mentioned  shares,  Mr.  HoUwey, 
having  ascertained  the  danger  he  might  eventually  be  brought  into 
by  having  become  a  member  of  the  Company,  determined  to  dispose 
of  his  shares,  and  applied  *to  the  secretary  to  find  a  purchaser  for  [  *778  ] 
them,  so  as  to  relieve  Mr.  HoUwey  from  his  responsibUity,  in 
pursuance  of  the  44th  clause  of  the  deed  of  settlement. 

The  secretary,  on  receiving  this  intimation,  communicated  it  to 
some  of  the  directors,  who,  to  prevent  the  shares  from  going  into  the 
market  just  as  the  Company  were  about  issuing  new  shares,  offered 
to  purchase  the  shares  on  behalf  of  the  Company  ;  but  Mr.  HoUwey 
being  advised  that  the  Company  only  had  power  to  purchase  shares 
out  of  the  surplus  fund  of  the  Company,  in  pursuance  of  the  2drd 
clause  of  the  deed  of  settlement,  (but  which  surplus  fund  never 
existed),  considered  that  a  sale  to  the  Company  would  not  be  valid, 
and  that  their  liability  would  remain  the  same.  He,  consequently, 
declined  to  sell  his  shares  to  the  Company  or  the  directors,  or  any 
one  of  them,  on  behalf  of  the  Company. 

Some  time  afterwards,  the  secretary  informed  Mr,  HoUwey  that 
Mr.  William  Henry  Buckland,  a  director  and  trustee  of  the  Com- 
pany, would  purchase  the  shares  at  par,  provided  Mr.  HoUwey 
would  lend  the  Company  the  amount  of  such  purchase-money,  and 
a  further  sum  of  500/.,  to  which  Mr.  HoUwey  agreed ;  and  a  deed 
of  transfer  was  prepared  and  executed  by  him,  dated  the  27th  of 
June,  1842,  by  which  the  shares  were  assigned  to  Mr.  W.  H. 
Buckland,  his  executors,  administrators,  and  assigns,  absolutely. 

Mr.  HoUwey  thereupon  received  the  Company's  debentures  for 
the  amount  of  the  loan.    The  evidence  produced  before  the  Master, 
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on  the  part  of  the  official  manager,  to  prove  Mr.  HoUwey  to  be  a 
''contributory/'  was  the  deed  of  settlement  and  the  payment  of 
dividends. 

The  evidence  in  opposition  was  the  evidence  of  Mr.  Lowther, 
Mr.  HoUwey's  affidavit,  which  was  to  the  above  effect,  and  the 
certificates  and  deed  of  transfer. 

For  the  purpose  of  obtaining  further  evidence,  to  establish  the 
liability  of  Mr.  HoUwey  to  remain  on  the  list  without  qualification, 
Mr.  HoUwey  was  summoned  before  *the  Master,  and  examined  viva 
voce  by  the  counsel  for  the  official  manager. 

The  following  were  the  material  portions  of  this  examination : 

Q.  How  long  did  you  hold  those  twenty  shares? — A.  Why,  not 
much  longer. 

Q.  How  long? — A.  Till  June,  I  believe. 

Q.  Do  you  know  Mr.  Lowther,  the  secretary  of  the  Company  ? — 
A.  I  do. 

Q.  Did  you  make  any  application  respecting  parting  with  your 
shares? — A.  My  brother  mentioned  to  him  that  we  wished  to 
dispose  of  our  shares. 

Q.  And  did  Mr.  Lowther  inform  you  the  Company  wanted  to 
purchase? — A.  He  said,  the  Company  offered  to  purchase;  but  we 
objected  to  it. 

Q.  Why  did  you  object? — A.  Because  they  could  not  purchase, 
we  considered,  according  to  the  deed. 

Q.  Who  put  that  into  your  head? — A.  I  saw  the  deed. 

Q.  What  did  you  see  in  the  deed  that  made  you  think  that  ? — 
A.  Why,  that  they  could  only  purchase  out  of  the  surplus  capital, 
and  they  never  had  any. 

Q.  That  was  your  construction  ? — A.  That  was  my  construction. 

Q.  Are  you  a  lawyer  ? — A.  No. 

Q.  Did  you  communicate  that  to  your  brother  ? — A.  Yes.  We 
talked  of  it,  and  objected  to  it  on  that  ground  ;  and  the  thing  was 
dropped. 

Q.  Who  took  it  up  again  ? — A.  Mr.  Lowther. 

Q,  Do  you  remember  the  first  time  of  seeing  him? — A.  Not 
the  date. 

Q.  What  did  Mr.  Lowther  tell  you  ?  Give  us  the  substance  of  his 
commxmication. — A.  That  Mr.  Buckland  would  purchase  the  shares. 

Q.  Did  you  know  Mr.  Buckland  ? — A.  I  had  seen  him. 

Q.  Had  you  known  him  long  before  ? — A.  I  never  knew  him  tiU 
after  I  had  got  acquainted  with  the  Brewery. 
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Q.  "What  was  Buckland — one  of  the  directors? — A.  I  suppose        in  re 
he  was.     I  understood  he  was.  ofKkath 

Q.  You  knew  Mr.  Buckland  to  be  a  director  of  the  Company?—    ^^^^ 
A.  I  supposed  he  was.  BbbwkbtCo. 

Q.  Had  you  heard  of  Buckland  buying  shares  of  any  one  else  ? —    ^^casjl^* 

A.   No.  [780] 

Q.  Of  no  one?— ^.  No. 

Q.  Were  you  not  aware  at  that  tune  that  he  had  bought  some 
shares  of  other  persons  ? — A.  No :  I  have  no  recollection  of  hearing 
anything  of  the  kind. 

Q.  Can  you  say  you  were  not  aware  of  it  ? — A.  I  was  not. 

Q.  You  were  not  aware  that  Mr.  Buckland  was  buying  shares  in 
other  quarters  ? — A.  No. 

Q.  Did  you  see  Mr.  Buckland? — A.  I  did  not  on  that  subject. 

Q.  By  whom  was  the  negotiation  conducted? — A.  Mr.  Lowther 
and  my  brother  principally.  I  left  it  more  to  him  ;  he  had  more 
to  do  with  it  than  I  had. 

Q.  Did  you  ask  Mr.  Lowther  why  Mr.  Buckland  was  buying 
the  shares? — A.  I  do  not  know  that  I  did;  it  is  six  or  seven 
years  ago. 

Q.  Can  you  remember  whether  you  did  or  not? — A.  I  cannot. 

Q.  I  will  ask  you  a  plain  question,  and  I  hope  you  will  give  me 
an  answer  as  plain  as  the  question  is:  Had  you  not  reason  to 
believe,  Mr.  HoUwey,  that  Mr.  Buckland  was  buying  the  shares 
on  behalf  of  the  Company? — A.  No:  I  had  not. 

Q,  Did  you  not  believe  it? — A.  I  did  not. 

Q.  Did  you  believe  that  Mr.  Buckland  was  buying  these  shares 
for  his  own  purposes? — A.  I  did;  if  I  had  thought  otherwise 
I  would  never  have  sold  them  to  him.  I  thought  it  was  an 
honourable  transaction,  or  I  would  not  have  done  it. 

Mr.  Bacon  and  Mr.  G.  L.  Russell  in  support  of  the  motion : 

Mr.  HoUwey,  in  June,  1842,  transferred  his  shares  to  Mr.  [  781  ] 
Buckland  in  the  ordinary  and  regular  way ;  and  there  is  nothing 
to  show  that  he  had  any  notice  of  the  transaction  being  other  than 
a  transfer  to  a  purchaser ;  nor  is  there  any  evidence  to  the  contrary 
in  the  stipulation  attached  to  the  contract  respecting  the  loan  to 
the  Company.  Such  a  stipulation  might  be  easily  accounted  for 
by  the  fact  of  Mr.  Buckland  having  a  great  personal  interest  in 
the  Company.  The  Company  was  indebted  to  him  in  a  consider- 
able amount,  and,  consequently,  any  fund  being  brought  into  the 
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In  re        concem,  as  stipulated  on  the  sale  of  the  shares,  enabled  him  to 
The  Vale      ,  .r      i-i 

OF  Neath     draw  on  the  Company. 

^^w^Ka^        On  the  other  hand,  Mr.  HoUwey  expressly  deposed,  before  the 

BRBWERTCk).  Master,  when  exammed  by  the  oflScial  manager  in  support  of  the 

^^OasbT^^    case  of  the  Company,  that  he  had  no  suspicion  of  the  transaction 

being  different  from  what  it  appeared  and  purported  to  be ;  and 

his  evidence  is  altogether  uncontradicted. 

Under  these  circumstances,'  it  must  be  held  that  Mr.  HoUwey  is 

not  liable  in  respect  of  any  losses  since  June,  1842. 

Mr.  Russell  and  Mr.  T.  H.  Terrell  for  the  official  manager : 

Mr.  Hollwey  was,  in  June,  1842,  a  partner  in  the  Company; 
and,  if  he  chose  to  shut  his  eyes  to  what  all  the  other  shareholders 
were  aware  of,  he  cannot  avoid  being  affected  with  constructive 
notice  of  the  proceedings  of  the  partnership  to  which  he  belonged. 
Those  proceedings  appeared  upon  the  minute-books  of  the  Company, 
to  which  he  might  have  had  access.  If  he  would  not  resort  to 
those  sources  of  information,  still  he  is  in  law  considered  to  have 
done  so,  and  to  have  been  aware  that  Mr.  Buckland  was  buying 
up  shares  on  behalf  of  the  Company,  in  pursuance  of  the  resolution. 
It  is  very  difficult  to  understand  how  he  could  have  remained 
uninformed  upon  the  subject  without  either  a  design  to  avoid 
[  ^782  ]  information  which  might  be  ^inconvenient,  or  the  utmost  inatten- 
tion to  the  affairs  of  the  concern,  neither  of  which  can  be  allowed 
to  place  him  in  a  better  position  than  his  fellow  shareholders,  or 
exempt  him  from  contributing  with  them  to  the  losses  of  the 
Company. 

The  Vice- Chancellor  : 

Without  deciding,  I  assume  that  the  true  nature  of  the  trans- 
action between  Mr.  Lowther,  Mr.  Buckland,  and  the  Company  was 
such  as  it  is  on  the  part  of  the  respondent  alleged  to  have  been. 

Then  the  first  question  is,  whether  the  circumstance  of  Mr. 
Hollwey  holding  shares  in  the  Company,  although  he  was  not  a 
director,  was  sufficient  of  itself  to  affect  him  with  constructive 
notice  of  this  state  of  things?  I  think  it  was  not.  I  am  not 
aware  of  any  decision  which  has  carried  the  doctrine  of  con- 
structive notice  to  that  length.  And  if  I  am  to  exercise  my  own 
judgment,  in  the  absence  of  any  authority,  I  decide  as  I  have  said. 

If  Mr.  Hollwey  believed  that  Mr.  Buckland  bought  the  shares 
on  his  own  account,  and  was  not  affected  with  notice  that  such 
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was  not  the  true  state  of  the  case,  can  he  be  prejudiced  by  the        in  re 

The  Valb 
circumstance  that  Mr.  Buckland  in  fact  bought  the  shares  (if  he     qf  neath 

really  did  so)  on  behalf  of  the  Company  ?  ^  Wa^lm'" 

Then,  was  it  possible  for  a  reasonable  man  in  Mr.  HoUwey's  BbewkryCo. 
position  to  believe  that  Mr.  Buckland,  in  his  individual  character,    ^^oasbT^** 
but  as  an  individual  interested  in  supporting  the  Company,  was 
desirons   of  purchasing  the  shares,   and  was  at  the  same  time 
desirous  that  the  Company  should  have  the  advantage  of  borrowing 
the  amount  which  Mr.  HoUwey  advanced  to  them. 

I  am  of  opinion  that  a  reasonable  man  might  have  believed  this ; 
and,  on  the  evidence  before  the  Court,  I  cannot  conclude  that  Mr. 
HoUwey  did  not   believe  what  a   ^reasonable  man  might  have       [  *783  ] 
believed,  and  what  he  positively  swears  that  he  did  believe. 

I  cannot,  on  the  evidence,  take  it  that  he  had  notice  of  the 
transaction  being  (if  it  really  was)  such  as  it  is  represented  to  have 
been.  • 

Being  of  this  opinion,  on  this  mixed  question  of  law  and  fact,  I 
must  refer  it  back  to  the  Master  to  review  his  report. 
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^^'^'  (11  Q.  B.  7—12 ;  S.  C.  17  L.  J.  a  B.  1 ;  11  Jur.  947.) 

[  7  ]  AssumpBit  on  an  agreement,  between  plaintiff  and  defendant,  that  plain- 

tiff should  sell  and  defendant  purchase  crops  at  a  valuation  to  be  made  by 
two  persons,  one  named  by  each  party,  and,  if  such  persons  disagreed,  by  a 
third  person  to  be  named  by  them  before  entering  on  the  valuation ;  that 
each  party  should  appoint  a  referee  by  31st  May ;  and,  if  either  should  neg- 
lect to  appoint,  the  referee  of  the  other  alone  might  make  a  final  decision ; 
and,  in  case  either  party  or  his  referee  should  neglect  to  attend  any  reference 
after  notice,  the  party  or  the  referee  attending  should  enter  upon  the  refer- 
ence ex  parte  and  make  a  final  decision :  the  valuation  to  be  made  by 
3rd  June.  The  declaration  alleged  that  on  3 1st  May  plaintiff  appointed  a 
referee,  and  gave  notice  thereof  to  defendant  a  reasonable  time  before 
3rd  June,  but  no  appointment,  of  which  plaintiff  had  notice,  was  made  by 
defendant ;  and  plaintiff,  a  reasonable  time  before  3rd  June,  gave  defendant 
notice  of  the  intention  of  plaintiff's  referee  to  proceed  in  the  valuation  on 
2nd  June ;  but  defendant  did  not  attend,  wherefore  plaintiff's  referee  valued 
at  a  sum  named ;  which  defendant,  though  requested,  had  not  paid.  Plea : 
that  plaintiff  did  not,  within  the  time  appointed,  appoint  his  said  referee,  in 
manner  &c. 

It  appeared  at  Nisi  Prius  that,  under  the  above  agreement,  plaintiff  did 
nominate  his  referee  late  on  31st  May,  and  sent  by  that  night's  post  a  notice 
thereof  to  defendant,  who  received  it  on  1st  June. 

Held,  that  the  issue  on  the  plea  must  be  found  for  defendant,  since  the 
appointment  was  not  complete  without  notice  thereof  to  the  opposite  party. 

Assumpsit.  The  first  count  charged  that  heretofore,  to  wit  25th 
May,  1847,  by  agreement  m  writing,  then  entered  into,  between 
[  •s  ]  plaintiff  of  the  one  *part  and  defendant  of  the  other  part,  plaintiff 
agreed  to  sell,  and  defendant  to  purchase,  at  a  valuation  to  be  made 
as  after  mentioned,  the  crops  upon  a  piece  of  land  therein  men- 
tioned, the  price  to  be  paid  on  5th  June,  1847,  the  valuation  to  be 
made  by  two  persons,  one  named  by  each  party  to  the  agreement, 
and,  if  the  said  two  persons  should  disagree,  then  by  a  third  person 
to  be  named  by  them  before  entering  upon  the  reference  or  valua- 
tion :  and  it  was  thereby  also  agreed  that  such  valuation  should  be 
made  by  Srd  June,  1847  ;  and  that  each  of  the  parties  should,  by 
81st  May,  1847,  appoint  a  referee ;  and  that,  in  case  either  party 
should  neglect  or  refuse  to  nominate  a  referee  within  the  time 
appointed,  the  referee  of  the  other  party  alone  might  make  a  final 
decision ;  and  that,  in  case  either  party,  or  the  referee  of  either 
party,  should  neglect  or  omit  to  attend  any  reference  after  notice  in 
writing  given  or  left  at  the  last  known  place  of  abode  of  such  party 
or  referee,  then  the  party  or  referee  attending  should  enter  upon 
the  reference  ex  parte,  and  make  a  final  decision.     Averment,  that 
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plaintiff  had  in  every  respect  fulfilled  the  agreement  on  his  part.  Tsir 
That  afterwards,  and  within  the  time  in  that  behalf  appointed  as  Harris. 
aforesaid,  to  wit  on  the  said  Blst  May,  plaintiff,  in  all  things 
according  to  the  said  agreement  in  that  behalf,  nominated  and 
appointed  a  certain  person,  to  wit  John  Coudrey,  the  said  J.  C. 
being  a  fit  and  proper  person  in  that  behalf,  to  be  his  referee  and 
valaer,  to  wit  to  make  the  valuation  aforesaid  on  his,  plaintiff's, 
part,  according  to  the  agreement,  and  then,  and  a  reasonable  time 
before  the  said  Brd  June,  to  wit  on  the  same  day  and  year  afore- 
said, gave  due  notice  to  defendant  of  such  appointment  and  nomi- 
nation. That  no  appointment  or  nomination  by  ^defendant  of  any  [  ^g  ] 
person  as  referee  on  the  part  of  defendant,  according  to  the  agree- 
ment, whereof  plaintiff  had  any  notice,  was,  within  the  time  so 'in 
that  behalf  appointed  as  aforesaid,  made.  And  thereupon  plaintiff 
afterwards,  to  wit  on  81st  May,  1847,  and  a  reasonable  time  before 
the  day  next  after  mentioned,  did,  in  pursuance  of  the  agreement, 
cause  notice  in  writing  to  be  given  to  defendant,  to  wit  by  leaving 
the  same  at  his  last  known  place  of  abode,  of  the  intention  of  J.  G. 
to  proceed  in  the  said  valuation  at  the  hour  of  ten  of  the  clock  on  a 
day  therein  named,  being  a  day  after  the  said  81st  May,  and  before 
the  said  Brd  June,  to  wit  on  2nd  June,  1847,  according  to  the  agree- 
ment in  that  behalf.  That  defendant  wholly  omitted  to  attend  the 
making  of  the  said  valuation  :  and  thereupon  J.  G.,  at  the  time  so 
appointed  as  last  aforesaid,  as  and  being  the  referee  and  valuer 
nominated  and  appointed  as  aforesaid,  did  enter  upon  the  said 
reference  ex  parte,  and  did  then  proceed  to  make,  and  did  then 
make,  his  final  decision  of  the  value  of  the  said  crops,  in  all 
respects  according  to  the  true  intent  of  the  agreement,  and  did 
then  find,  award  and  finally  decide  that  the  same  were  of  the  true 
value  of  1821.  4^.,  the  same  being  a  reasonable  and  proper  valuation 
and  sum  in  that  behalf :  of  all  which  premises  defendant  then,  and 
a  reasonable  time  in  that  behalf  before  the  said  5th  June,  to  wit  on 
the  day  and  year  last  aforesaid,  had  notice,  and  was  then  requested 
by  plaintiff  to  pay  him  the  said  sum  of  money.  Breach :  that, 
although  such  last  mentioned  day  hath  long  since  elapsed,  and 
more  than  a  reasonable  time  for  that  purpose,  after  such  notice  and 
before  the  commencement  of  this  suit,  had  elapsed,  no  part  of  the 
money  hath  been  paid. 

Plea  2,  to  first  count.     That  plaintiff  did  not,  within  the  time        [  lo  ] 
appointed,  or  according  to  the  said  agreement,  nominate  or  appoint 
Coudrey  to  be  his  referee,  in  manner  and  form  &c. :  conclusion  to 
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Tsw        the  country.     Issue  thereon.    There  were  other  issues  of  fact,  not 
Habbib.      here  material. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  last  Warwick 
Assizes,  it  appeared  that  on  Monday,  the  81st  May,  at  seven  or  eight 
in  the  afternoon,  the  plaintiff,  who  resided  at  Walsall,  about  ten 
miles  from  Birmingham,  nominated  Goudrey  his  referee ;  and,  by 
that  evening's  post,  the  plaintiff's  attorney  sent  from  Birmingham 
a  letter  to  the  defendant,  whose  then  residence  was  at  Gloucester, 
informing  him  of  the  appointment,  and  adding,  on  behalf  of  Goudrey: 
"  Mr.  Goudrey  is  prepared  to  meet  your  valuer,  for  the  purpose  of 
naming  a  third  party  as  referee.  If  Mr.  Goudrey  is  not  informed 
by  ten  o'clock  a.m.  on  Wednesday  next,  the  2nd  June,  whom  you 
have  appointed  as  valuer,  he  will,  after  that  hour,  proceed  in  the 
valuation  alone."  The  defendant  received  this  letter  on  1st  June. 
No  answer  being  given,  and  no  person  appearing  on  the  part  of  the 
defendant,  Goudrey,  on  8rd  June,  made  the  valuation  ex  parte.  It 
was  objected  that,  inasmuch  as  the  notice  of  nomination  had  not 
been  communicated  to  defendant  until  after  Slst  May,  the  issue  on 
the  second  plea  must  be  found  for  him.  His  Lordship  was  of  that 
opinion,  and  directed  a  verdict  accordingly,  reserving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff.  On  the  other  issues  a  verdict 
was  found  for  the  plaintiff. 

Whitehurst  now  moved  in  pursuance  of  the  leave  reserved : 

[•11]  The  appointment  was  in  fact  made  on  the  day  *named  in  the 

agreement :  and  the  plaintiff,  on  that  day,  did  all  he  could  to  com- 
municate it  to  the  defendant.  He  had,  by  the  agreement,  till 
twelve  at  night  to  make  the  appointment.  If  it  be  held  that  he 
was  bound  to  take  care  that  notice  reached  the  defendant  on  that 
day,  it  will  follow  that  he  had  less  than  the  whole  day  for  making 
the  appointment;  and,  if  the  defendant  were  so  far  off  that  the 
notice  could  not  possibly  reach  him  on  the  day  of  the  appointment, 
it  would  be  necessary  to  construe  the  agreement  as  requiring  the 
appointment  to  be  made  before  Slst  May. 

GOLBBIDOE,  J. : 

It  appears  to  me  that  there  ought  to  be  no  rule  in  this  case,  and 
that  my  Lord's  direction  was  right.  Each  of  the  parties  was  to 
nominate  a  referee  on  a  certain  day.  Now  what  is  a  nomination  ? 
Mr.  Whitehurst  contends  that,  as  each  had  the  whole  of  the  Slst  of 
May  for  making  the  nomination,  the  agreement  could  not  require 
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that  the  nomination  of  one  party  should  be  commanicated  to  the        Tew 
other  on  that  day.     Bat  it  seems  to  me  that  there  was  no  efifective      Harris. 
nomination  till  the  notice  was  given  to  the  other  party.   For,  though 
one  party  might,  on  hearing  who  the  referee  of  the  other  party  was, 
be  satisfied  with  the  referee  whom  he  had  selected  for  himself,  yet 
the  meaning  of  the  agreement  here  must  have  been  to  include  all 
casee.    Each  was  to  know  who  the  referee  of  the  other  was.  Other- 
wise, each  might  have  nominated  the  same  person,  or  one  might  have 
nominated  a  person  to  whom  the  other  had  a  valid  objection.    But 
Mr.  Whitehurst  argues  that,  upon  this  construction,  a  part  of  the 
last  day  is  lost.    That,  in  truth,  is  to  assume  that  his  own  construc- 
tion is  right ;  because  the  agreement  imports  that  *each  is  to  have  to       [  ^12  ] 
the  end  of  the  81st  of  May  to  do  all  that  completes  the  nomination ; 
and  the  last  step  must  therefore  be  taken  on  or  before  that  day. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  The  agreement  could  hardly  mean 
that  each  party  was  to  name,  without  communicating  to  the  other 
party,  his  own  referee.  If  so,  there  would  be  no  opportunity  of 
appointing  a  new  referee  in  case  the  one  before  selected  appeared 
objectionable,  nor  indeed  any  opportunity  of  knowing  that  an 
appointment  had  taken  place. 

Eblb,  J. : 

It  seems  to  me  that  this  case  was  properly  decided.  The  question 
is,  whether  a  referee  is  nominated  by  merely  telling  him  that  he  is 
nominated.  The  defendant  says  that  this  is  not  so,  and  that  a 
necessary  step  in  the  nomination  was  to  communicate  the  appoint- 
ment to  the  other  party  :  and  it  is  clear  to  me  that  the  agreement 
did  contemplate  such  a  communication.  It  stipulated  that  the  two 
referees  were  to  meet  by  the  Srd  of  June,  and  that  an  umpire  was  to 
decide  between  them  in  case  of  their  differing.  If  Mr.  Whitehurat 
be  right,  the  plaintiff  need  not  have  communicated  the  nomination 
even  on  the  1st  or  2nd  of  June,  but  might  have  brought  his  referee, 
without  notice,  to  the  ground  on  the  Srd  of  June.  The  intention  of 
the  agreement  could  not  have  been  so  carried  out. 

Lord  Dekhan,  Ch.  J. : 

Clearly,  to  bind  one  party  with  respect  to  the  opposite  party, 

something  should  take  place  authorising  the  one  to  consider  that  the 

other  has  made  his  nomination. 

Rule  refused. 

E.B. — ^VOL.  LXXV.  18 
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1W7.  M*EWEN  V.  WOODS  and  Others. 

June  tf.  _ 

Nitv,  8.  (11  Q.  B.  ia--23 ;  S.  C.  17  L.  J.  Q.  B.  206 ;  5  Bail.  Cas.  335 ;  12  Jar.  329.) 

!L  '  Plainfifif  employed  defendants,  brokers,  to  buy  for  him  thirty  shares, 

r  13  1  scrip,  in  a  Bail  way  Ck>mpany  for  which  an  ActM  Parliament  had  lately  been 

obtained.  Defendants  purchased  in  their  own  names,  the  practice  of 
brokers  being  such ;  and  plaintiff  paid  them  the  price.  The  scrip  was  pur- 
chased "  for  account,  29th  of  August,"  but  could  not  be  then  delivered,  the 
scrip  having  in  the  meantime  been  called  in  by  the  directors  to  be  registered, 
in  order  that  shares  might  be  issued.  Before  the  shares  came  out,  a  call 
was  made.  These  facts  were  known  to  the  plaintiff ;  but  he  from  time  to 
time  desired  to  have  the  scrip  forwarded  without  further  delay.  The  share 
certificates  came  out  in  December ;  and  then  the  selling  brokers  tendered 
the  shares  to  the  defendants,  with  a  demand  of  1  bOl,  for  the  call.  Plaintiff, 
on  being  applied  to,  refused  to  furnish  the  150/.,  denying  his  liability,  and 
claiming  the  shares  without  such  payment ;  and,  on  their  being  withheld, 
he  repudiated  the  contract,  and  brought  an  action  for  money  had  and 
received : 

Held,  that  the  non -delivery  of  the  scrip  on  the  29th  August  did  not 
entitle  him  to  recover  his  purchase-money. 

Assumpsit  for  money  had  and  received  to  plaintiff's  use.  Pleas, 
A'on  Mtumpnty  on  which  issue  was  joined ;  and  a  set-off  for  money 
paid,  &c.,  on  which  nothing  now  turns. 

On  the  trial,  before  Creswell,  J.,  at  the  Liverpool  Summer  Assizes, 
1B46,  it  appeared  that  the  action  was  brought  to  recover  148/.  10«. 
under  the  following  circumstances.  On  14th  August,  1846,  the 
defendants,  who  were  share  brokers  at  Liverpool,  purchased  for  the 
plaintiff,  at  his  request,  for  the  29th  August,  being  the  next  account 
day,  thirty  scrip  shares  in  the  Limerick  and  Waterford  Railway. 
The  purchase  was  made  by  the  defendants  in  their  own  names, 
according  to  the  practice  of  the  Liverpool  Share  Market.  The 
contract  note,  transmitted  by  them  to  plaintiff,  dated  August  14th, 
was  :  **  Bought  for  J.  M'Ewen,  Esqr.,  for  a/c,  29th  August,  thirty 

shares,"  &c.,  '*  at "  ifcc. "  146/.     5«. 

Commission  1«.  6(/. 2/.     5*. 


148Z.  10«.' 


On  26th  August,  plaintiff  wrote  in  answer  :  '^  Enclosed  I  now  send 

you  Bank  letter  of  credit  for  148/.  10«.,  being  the  amount  of  thirty 

shares  Limerick  "  &c.,  "  bought  by  you  on  my  account,  of  which 

f  *14  J       please  ^acknowledge  receipt,  and  at  the  same  time  forward  the 

scrip."     The  letter  of  credit  was  enclosed. 

The  defendants  did  not  deliver  the  shares  on  the  29th,  and  were 
unable  to  do  so,  in  consequence  of  the  scrip  having  been  called  in 
by  the  directors  on  22nd  August  for  the  purpose  of  registration  and 
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reissuing  sealed  share  certificates  in  lieu  thereof.  On  the  28th  m*£wbn 
Aogast,  a  call  \vas  made  of  5L  a  share,  payable  on  27th  September.  woods. 
The  brokers  of  whom  the  defendants  had  purchased  paid  this  call. 
It  appeared,  by  correspondence  between  the  parties,  that  the  defen- 
dants had  apprized  the  plaintiff  of  the  cause  of  delay  ;  that  he  also 
knew  of  the  call  being  made ;  and  that  he  had,  down  to  December 
19th,  pressed  the  defendants  to  forward  the  scrip  immediately.  The 
registration  was  not  completed  until  the  middle  of  December ;  the 
sealed  certificates  were  then  issued,  and  tendered  to  the  defendants 
by  the  selling  brokers,  with  a  demand  of  1502.  for  the  call,  in 
addition  to  the  purchase  money  (i).  The  defendants,  on  19th 
December,  gave  notice  to  the  plaintiff  that  the  shares  were  ready, 
subject  to  payment  of  the  call.  On  29th  December  the  plaintiff,  by 
letter,  repudiated  the  contract,  and  demanded  back  his  purchase 
money.  Upon  this  the  defendants  declined  to  accept  the  shares. 
On  14th  January  the  selling  brokers,  who  had  by  that  time  paid  a 
second  call  of  51.  a  share,  sold  the  shares  out  against  the  defendants, 
at  a  loss  of  226{.,  which  was  paid  them  by  the  defendants.  This 
action  was  brought  to  recover  back  the  amount  of  the  plaintiff's 
purchase  money  (2) ;  and  a  verdict  for  that  amount  was  *taken,  under  [  *15  ] 
the  direction  of  the  learned  Judge,  who  gave  the  defendants  leave 
to  move  to  enter  a  nonsuit. 

Knawles,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Martin  and  Cowling  showed  cause  (3),  and  contended  that  the 
plaintiff  had  a  right  to  repudiate  the  contract  on  the  failure  of  the 
defendants  to  deliver  the  shares  by  the  stipulated  time.  They  cited 
FUtcher  v.  Marshall  (4). 

Knowles  and  Cromptoii^  contra  : 

The  148Z.  10^.  was  not,  in  the  first  instance,  money  had  by  the 
defendants  to  the  use  of  the  plaintiff,  but  to  their  own  use,  to 
reimburse  them  for  the  amount  in  which  they  had  become  liable  to 
the  selling  brokers.    It  may  be  that  a  sum  which  was  originally 

(1)  See  Stat  8  &  9  Vict.  c.  16,  6.  16.  Denman,  Ch.  J.,  Patteson,  Coleridge 

(2)  See,  further,  as  to  the  facts  and  Erie,  JJ.,  and  pai-tly  on  this  day 
proved,  the  judgment  of  the  Court,  by  Lord  Denman,  Ch.  J.,  Coleridge» 
p.  276,  post.  Wightman  and  Erie,  J  J. 

(3)  The  case  was  partly  heard  in  (4)  71  E.  E.  827  (15  M.  &  W.  755). 
Trinity  Term  last  (June  9th)  by  Lord 

18—2 
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M'EwEK  given  for  the  purpose  of  absolute  payment  may  be  recovered  as 
Woods.  money  had  and  received,  if  circumstances  show  that  the  intended 
application  ought  to  be  revoked,  and  a  revocation  is  practicable : 
BuUer  v.  Harrison  (i)  :  but  that  was  the  case  of  an  agent ;  and  the 
essential  question  was,  whether  the  money  could  be  considered  as 
still  remaining  in  the  agent's  hands.  Here,  the  defendants  have 
dealt  as  principals  with  a  third  party,  and  brought  themselves  under 
a  binding  obligation.  The  plaintiff  could  not  countermand  the 
application  of  the  money,  by  which  that  obligation  was  to  be 
fulfilled.  He  must  be  taken  to  have  authorized  whatever  the  defen- 
dants did  conformably  to  the  rules  of  the  market :  Sutton  v. 
Tathavi  (2).  In  Fletcher  v.  Marshall  (8)  the  defendants  had  made  it 
[  'i^  ]  impossible  to  ♦employ  the  money  as  they  were  commissioned  to  do ; 
the  course  they  had  taken  was  absolutely  wrong  :  here,  the  defen- 
dants have  incurred  a  responsibility  to  third  parties,  which  creates 
a  difficulty  in  settling  with  the  plaintiff ;  but  it  was  unavoidable ; 
and  the  plaintiff  cannot  take  advantage  of  it.  It  appears  by  the 
correspondence  that  the  plaintiff,  as  well  as  the  defendants,  knew 
the  whole  state  of  the  transaction,  and  looked  upon  the  contract  as 
still  subsisting  between  them,  down  to  the  repudiation.  The 
defendants  are  in  fact  entitled  to  sue  the  plaintiff  for  money  paid. 

Cur.  adv,  vuU. 

Lord  Denman,  Ch.  J.,  at  the  sittings  after  this  Term  (December  Tth), 
delivered  the  judgment  of  the  Court  : 

This  was  a  rule  to  enter  a  nonsuit  on  the  ground  that,  upon 
the  facts,  the  action  for  money  had  and  received  could  not  be 
sustained. 

The  defendants,  who  were  share  brokers  in  partnership  at 
Liverpool,  had  bought  for  the  plaintiff,  on  the  14th  August,  in 
pursuance  of  instructions  from  him,  thirty  Limerick  and  Waterford 
scrip  shares,  to  be  delivered  on  the  next  account  day,  which  was  to 
be  on  the  twenty-ninth  of  August,  at  the  price,  including  their 
commission,  of  148Z.  10a.  This  sum  the  plaintiff  transmitted  to 
the  defendants  on  the  twenty-sixth  of  August  by  letter,  and 
requested  them  to  acknowledge  the  receipt,  and  at  the  same  time 
to  forward  to  him  the  scrip.  On  the  twenty-second  of  August 
the  Railway  Company  had  called  in  the  scrip  for  registration, 
which  made  a  delivery  to  or  by  the  defendants  impossible.     Upon 

(1)  2  Cowp.  565.  (3)  71 E.  E.  827  (15  M.  &  W.  755). 

(2)  50  E.  B.  312  (10  Ad.  &  El.  27). 
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registration,  the  scrip  is  tamed  into  shares,  and  re-issues  in  the  form      M'Eitbv 
only  of  sealed  certificates,  which  are  transferable  *only  by  deed.    The       woods. 
registration  and  re-issuing  were  not  completed  till  the  middle  of        [  ^17  ] 
December  :  and  in  the  mean  time  the  Company  had  made  a  call  of 
51.  per  share,  which  was  necessarily  paid  by  the  party  selling  to  the 
defendants  ;  and  he  presented  the  shares  to  them  with  the  additional 
demand  for  the  call.     The  plaintiff  repudiating  the  transaction, 
they  declined  to  accept ;  and  the  shares  were  resold  at  a  loss  of 
226/.,  which  the  defendants  paid  to  the  original  seller.     The  action  is 
brought  to  recover  the  1482.  10a. 

From  the  correspondence  put  in,  it  appeared  that  the  plaintiff 
was  apprised  in  due  time  of  the  scrip  having  been  called  in  and  the 
call  made,  and  also  that  the  call  must  be  repaid  to  the  seller  before 
the  certificates  would  be  delivered.  From  the  same  correspondence, 
and  the  evidence,  we  think  it  must  be  taken  that  the  defendants 
purchased  in  their  own  names,  and  were  themselves  personally 
responsible  to  the  sellers. 

The  money,  therefore,  was  transmitted  to  the  defendants  to 
enable  them  to  meet  the  liability  which  they  had  incurred  at  the 
request  of  the  plaintiff  and  on  his  account.  It  was  not,  therefore, 
received  in  the  first  instance  to  his  use.  But  it  was  urged  that  the 
defendants  by  their  own  misconduct  had  produced  a  failure  of  the 
original  consideration  for  which  the  money  was  sent;  and  this 
misconduct  was  said  to  consist  in  their  having  of  their  own  wrong 
given  time  to  the  seller  for  the  delivery  of  this  scrip,  which  by  the 
contract  was  to  be  delivered  as  such  on  the  29th  August.  But 
there  is  no  foundation  for  this.  In  fact,  the  non-delivery  on  the 
29th  August,  and  all  the  consequences  which  followed,  were  owing 
to  circumstances  over  which  neither  party  had  any  control ;  and 
there  is  abundant  evidence  that  *the  plaintiff  was  aware  of  those  [  *it  ] 
circumstances,  and  understood  the  contract  made  to  be  subject  to 
them.  The  reasonable  interpretation  of  the  contract  is,  that  it  was 
for  delivery  of  scrip  on  the  29th  August  if  not  then  called  in, 
otherwise  of  share  certificates  as  soon  as  they  should  be  re-issued. 

Accordingly,  if  the  plaintiff  would  have  enabled  them  to  pay  for 
the  shares  when  re-issued,  by  supplying  funds  to  meet  the  call  with 
which  they  had  become  saddled  in  the  mean  time,  the  defendants 
must  have  applied  the  money  received  for  that  purpose ;  and,  if 
they  had  neglected,  it  would  have  become  money  in  their  hands  to 
the  plaintiff's  use.  But  he  has  wrongfully  neglected  to  do  so ;  and 
they  have  been  compelled  to  add  their  own  money  to  his  in  order 
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ii*SwBN      to  fulfil  their  contract.    For  the  reselling  of  the  shares  on  their 

Woods.      account  by  the  original  seller  and  their  payment  of  the  loss  is  only 

another  mode  of  so  doing. 

Upon  these  facts  we  think  the  action  not  maintainable,  and  that 

the  rule  must  be  absolute. 

Rule  absohUe. 


SIMPSON  V.  MAEGITSON  a>t)  Others  (1). 

1847.  ^ 

jVi,r.  3.  (11  G-  B.  23—33 ;  S.  0.  17  L.  J.  Q.  B.  81 ;  12  Jur.  155.) 

-~^  Ad  auctioneer  was  employed  to  sell  land,  nnder  a  written  contract*  that 

'-      -^  he  should  be  paid  one  per  cent,  commission,  but,  if  the  estate  were  not  sold 

within  two  months  after  the  day  of  auction,  only  one  half  per  cent. 

Held  that  this,  by  itself,  meant  "  two  lunar  months,"  imless  there  was 
admissible  evidence  that  the  jMurtiee  meant  **  calendar  months." 

That  the  Judge  might  construe  it  to  mean  calendar  months,  if  the  context 
showed  this  meaning. 

Or  if  this  appeared  to  him,  from  the  surrounding  circumstances,  at  the 
time  of  making  the  contract. 

That,  if  there  were  evidence  that  the  words  were  used  in  a  sense  peculiar 
to  the  trade,  business  or  place,  the  jury  upon  this  might  find  such  peculiar 
meaning. 

And  that  a  jury  may,  in  some  instances,  find  the  meaning  of  technical 
words. 

But  that,  here,  the  conduct  or  correspondence  of  the  parties  since  the 
making  of  the  contract  was  not  evidence  upon  which,  alone,  a  jury  mig^t 
find  that  the  words  denoted  calendar  months. 

Assumpsit  for  work  and  labour.  Plea,  except  as  to  225Z.  5«.» 
Non  assumpsit:  and  payment  into  Court  of  2251.  5s.  The  par- 
ticulars claimed  425Z.  10s.,  being  26^.  for  the  expense  of  a  survey, 
and  410L  10s.  for  commission  on  the  sale  of  an  estate. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  after 
Triniiy  Term,  1846,  it  appeared  that  the  defendants  had  employed 
the  plaintiff,  an  auctioneer,  to  sell  an  estate,  called  the  North  Cove 
estate,  by  auction.  The  terms  of  his  employment  were  the  subject 
of  a  correspondence :  but  it  was  agreed  that  the  contract  was  as 
proposed  by  the  defendants  in  a  letter  to  the  plaintiff,  dated 
1st  May,  1845,  which  contained  the  following  words.  ''  The  terms 
upon  which  the  sale  of  the  North  Cove  estate  is  offered  to  you 
are  one  per  cent,  upon  the  purchase  money ;  that  to  include  every 
expense,  and  to  be  paid  if  sold  by  auction  or  within  two  months 
after ;  half  per  cent,  if  not  sold  at  auction,  or  within  two  months 
after  upon  a  reserve  price."  The  estate  was  put  up  for  auction 
on  6th  August,  1845 ;  but  was  then  bought  in.     Afterwards,  on 

(1)  Followed  in  IIuHon  v.  Browji  [1904]  1  Ch.  305,  73  L.  J.  Oh.  377,  89 
(1881)  45  L.  T.  343 ;  Bruner  v.  Moore      L.  T.  738.— A  C. 
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2nd  October,  1845,  the  estate  was  sold  by  private  contract  for  Simpson 
40,0502.  The  counsel  for  the  defendants  objected  that,  as  the  sale,  maro^itson. 
though  within  two  calendar  months  from  the  day  of  auction,  *was  [  *24  ] 
not  within  two  lunar  months,  only  half  per  cent,  commission, 
2001.  5^.,  besides  the  expense  of  the  survey,  was  due.  The  plain- 
tiff's counsel  tendered  the  evidence  of  some  auctioneers,  to  show 
that,  among  land  auctioneers,  **  month  "  was  understood  to  mean 
"  calendar  month  :  "  but  this  evidence,  upon  being  objected  to,  was 
withdrawn.  The  plaintiff's  counsel  then  contended  that  it  appeared 
from  evidence  produced  with  reference  to  another  part  of  the  case 
(namely,  a  correspondence  which  had  taken  place  between  the 
parties  after  the  sale,  and  the  contents  of  a  bill  of  particulars  which 
the  defendants  had  approved  of  after  the  contract  of  commission  and 
before  the  day  of  auction)  that  the  parties  understood  ''  calendar 
months"  to  be  meant.  The  counsel  for  the  defendants  contended 
that  the  written  contract  must  be  construed  by  the  Judge ;  that  the 
meaning  of  the  word  ''month"  was  ''lunar  month;"  and  that 
this  could  not  be  altered  by  the  evidence  given.  The  learned  Judge 
left  to  the  jury  to  say  which  meaning  the  parties  had ;  and  they 
found  that  calendar  months  were  meant.  His  Lordship  then 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to  enter 
a  verdict  for  the  defendants.  In  Michaelmas  Term,  1846,  Watson 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants,  or  a 
nonsuit. 

ByleSy  Serjt.  and  Unthank  now  showed  cause  (l) : 

First,  the  meaning  of  the  word  "  month,"  in  this  particular 
contract,  is  a  question  of  fact  and  was  rightly  left  to  the  jury; 
and  the  evidence  which  was  actually  given,  after  the  withdrawing 
of  proof  as  to  the  customary  *acceptation  of  the  word  in  the  trade,  [  ^25  ] 
was  legitimately  taken  into  consideration,  as  showing  the  meaning 
of  the  parties.  The  motion  is  not  made  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence.  Smith  v.  WiUon  (2)  is  a 
leading  case  on  this  point :  there  evidence  was  received  that,  by 
the  custom  of  a  country  in  which  a  lease  was  made  with  a  provision 
as  to  ten  thousand  rabbits,  a  thousand  rabbits  meant  twelve  hundred. 
So  in  Hutchison  v.  Boivker  (3)  it  was  held  that  evidence  was  rightly 
received  as  to  the  meaning  in  the  trade  of  the  words  "  good  barley" 
and  "fine  barley,"  occurring  in  a  written  contract.     Clayton  v. 

(1)  Before  Lord  Denman,   Ch.  J.,  (2)  37  R.  B.  526  (3  B.  &  Ad.  728). 

Coleridge.  Wightman  and  Erie,  JJ.  (3)  62  B.  E.  821  (5  M.  &  W.  535). 
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siupsoN  Oregson  (1)  is  to  the  same  effect.  In  JoUy  v.  Young  (2)  it  was  left 
MARG1T80N.  to  the  jury,  even  without  evidence,  whether  "  month  "  in  a  charter- 
party  meant  calendar  or  lunar  month ;  and  they  found  that  it 
meant  calendar  month.  **  Acre  "  and  *'  perch  "  may  be  shown  to 
mean  one  quantity  of  land  in  one  county  and  another  quantity  in 
another  county  :  per  Curiam  in  Barksdale  v.  Morgan  (s).  In  Bourne 
V.  Gatliffe  (4)  it  was  held  that  a  written  contract  might  be  explained 
by  the  conduct  of  the  parties  in  previous  transactions.  The 
ambiguity  here  is  no  more  patent  than  in  Smith  v.  Wilson  (6) ;  this 
falls  within  the  class  of  cases  in  which  evidence  is  admissible 
according  to  Altham^s  case  (6). 

(Coleridge,  .J. :  A  latent  ambiguity  is  raised  by  evidence :  what 
is  the  evidence  to  raise  it  here  ?) 

[  *26  ]       The  Court  knows  that  ***  month  "  is  used  in  two  senses, 

(CoLERiDQE,  J. :  Then  you  make  the  ambiguity  patent.) 

Secondly,  supposing  the  question  to  be  purely  of  law,  "  month '' 
here  means  calendar  month.  Where  land  was  let  for  six  months 
from  «&c.,  and  bo  on  from  six  months  to  six  months,  until  one  of 
the  parties  should  give  six  calendar  months'  notice  in  writing,  this 
Court  construed  the  "  months  "  to  mean  calendar  months  in  the 
first  two  instances  as  well  as  the  last:  Reg.  v.  Chawton(y).  The 
Court  certainly  there  relied  on  the  context ;  but  Littlbdale,  J. 
said :  *'  It  is  suggested  that  the  months  must  be  lunar.  That  is  so 
generally,  except  in  the  case  of  mercantile  instruments,  where  the 
months  are  understood  to  be  calendar  months."  In  Webb  v.  Fair- 
vianer  (s)  an  objection,  that  "  months,"  in  a  written  contract  for  a 
sale  of  goods,  meant  lunar  months,  was  held  to  have  been  taken 
too  late;  but  Parkb,  B.  seems  to  have  considered  the  objection 
invalid  in  itself.  Jocelyn  v.  Hawkins  (9)  appears  to  be  a  ruling  the 
other  way,  as  to  contracts  for  stock :  but  that  may  have  been  a 
contract  by    deed:    if  this  case  cannot   be   so    explained,   it  is 

(1)  44  E.  R.  427  (5  Ad.  &  El.  302).  CI.   &  Fin.  45,   69,   70) ;    S.  C,  not 

(2)  1  Esp.  N.  P.  C.  186.    Before  a  S.P.,  Qatliffe  v.  Bourne,  44  E.  E.  714 
special  jury  at  Guildhall.  (4  Bing.  N.  C.  314,  in  0.  P.). 

(3)  4  Mod.  185,  186.  (5)  37  E.  E.  526  (3  B.  &  Ad.  728). 

(4)  60  E.  E.  600  (3   Man.    &    G.  (6)  8  Co.  Eep.  150  b,  155  a. 
643,  689,  in  Ex.  Ch.).      Aflarmed  in  (7)  55  E.  E.  246  (1  Q.  B.  247). 
Dom.  Proc,   Bourne  v.    Qatliffe,    65  (8)  49  E.  E.  690  (3  M.  &  W.  473). 
E.  E.  11  (7  Man.  &  G.  850,  865;  11  (9)  1  Str.  446. 
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contradicted  by  the  later  one  of  Titus  v.  The  Lady  Preston  (i),  and  is      Simpson 
inconsistent  with  the  language  of  the  Court  of  Common  Pleas  in   maroitsok. 
CockeU  Y.  Gray  (2). 

(CoLBRiDGEy  J. :  I  do  not  see  why  you  call  this  a  mercantile 
contract.) 

The  rule,  of  reckoning  by  calendar  months,  was  applied  to  a  sale 
of  lands  by  auction,  in  Hiptvell  v.  Knight  (2),  by  Aldbrson,  B. 
Here  the  question  is  as  to  a  contract  for  the  sale.  In  1  Sugd. 
Y.  &  P.  283  (11th  ed.)  Ch.  Y.  sect.  1,  it  is  said  that  in  sales  of  land 
by  ^private  agreement  "  it  is  usual  to  fix  a  time  for  completing  the  [  *27  ] 
contract.  In  such  a  contract  the  word  month  may  be  construed 
either  lunar  or  calendar,  according  to  the  intention  of  the  parties, 
to  be  collected  from  the  whole  instrument  taken  together."  It  is 
not  there  suggested  that  prima  facie  either  one  or  the  other  con- 
struction is  the  right  one.  Here  too  the  contract  is  made  in  terms 
framed  by  the  defendants  themselves;  and  verba  fortius  accipiuntiw 
contra  proferentem :  Bacon's  Maxims,  Beg.  8;  a  maxim  peculiarly 
applicable  to  a  question  upon  ambiguity  of  words.  It  has  not  been 
decided,  as  a  point  of  pure  law,  that  "  month  "  must  mean  '*  lunar 
month,"  except  where  the  word  is  used  in  the  course  of  phraseology 
essentially  legal,  as  in  the  judgments  or  rules  of  the  Courts,  or  in 
Acts  of  Parliament.  Instances  are  collected  in  Com.  Dig.  Ann. 
(B),  Co.  Litt.  185  b.  Yet,  even  in  the  case  of  a  statute,  this  rule  is 
not  universal,  but  is  qualified  secundum  subjectam  materiam.  Thus 
tempus  semestre,  in  Stat.  West.  2  (1  stat.  18  Edw.  I.)  c.  5,  the  six 
months  by  which  a  lapse  is  incurred,  is  construed  to  mean  half  a 
year :  The  Bishop  of  Peterborough  v.  Catesby  (4) ;  and  the  month 
within  which  inquiry  may  be  of  a  writ,  under  stat.  13  Hen.  lY. 
c.  7,  s.  1,  is  a  calendar  month :  Rex  v.  Cussens  (5).  In  the  cases 
of  bills  of  exchange,  hiring  of  servants,  and  notices  to  quit  (unless 
where  there  is  a  weekly  reservation  of  rent),  the  word  is  construed 
to  mean  "  calendar  month."  Barksdale  v.  Morgan  (6),  Tvllet  v. 
Ltnfitld{1)^  In  the  Matter  of  Swinford{8),  were  cases  where  the 
phraseology  was  necessarily  legal  and  technical.     In  Sir  JVnUaston 

(1)  iStr.  652.  case,   6  Co.  Bep.  61  b.    See  also  2 

(2)  3  Bred.  &  B.  186.  Inst.  361. 

(3)  41   R.  R.  304  (1  Y.  &  C.  Ex.  (5)  1  Sid.  186. 
401,  419).                                                            (6)  4  Mod.  185. 

(4)  Cro.  Jac.    106,  in    error    from  (7)  3  Burr.  1455. 
C.  B.    See  the  case  in  C.  B.,  Catesby's         (8)  6  M.  &  S.  226. 
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Simpson  *  Dixie's  case  (i)  the  Court  seemed  to  have  doubted  which  construe- 
MaroTtsok.  ^^^^  ^^  ^  ^  adopted  on  a  question  of  usury  :  but  it  was  said  that 
[  •28  ]  in  a  policy  of  insurance  the  lunar  month  would  be  understood ;  the 
reason  of  which  must  have  been  that  at  that  time  a  month,  in 
common  parlance,  ordinarily  had  that  sense;  whereas  now  the- 
other  sense  is  commonly  used.  An  instance  of  the  mode  in  which 
the  strict  technical  language  is  controuled  by  ordinary  usage  i& 
suggested  by  stat.  21  Hen.  III.  (mentioned  in  Co.  Litt.  185  b), 
according  to  which  the  28th  and  29th  of  February  in  a  leap  year 
are  to  be  accounted  as  only  one  day ;  yet  no  contract  relating  to  a 
specific  number  of  days  including  the  29th  of  February  would  be 
so  construed  now.  So  a  quarter  of  a  year  varies  in  length  accord- 
ing to  the  time  at  which  it  occurs:  Anonymous  (2)  case  in  Dyerr 
and  the  half  year's  notice  from  Michaelmas  to  Lady  Day  is  shorter 
than  that  from  Lady  Day  to  Michaelmas,  the  computation  being^ 
neither  by  days,  calendar  months,  lunar  mouths,  nor  even  fixed 
aliquot  parts  of  a  year.  So  the  words  "  equally  to  be  divided  " 
make  a  joint  tenancy  in  a  deed,  where  the  strict  legal  construction 
is  applied,  but  a  tenancy  in  common  in  a  will,  where  language  is 
construed  according  to  ordinary  usage,  and  in  a  limitation  under 
the  Statute  of  Uses,  the  use  there  being  a  substitute  for  a  trust, 
which  would  be  expounded  according  to  ordinary  usage :  Fisher 
V.  Wigg  (3).  In  Mallun  v.  May  {4)  the  Court  refused  to  construe 
the  word  ^'London,*'  in  a  deed,  otherwise  than  as  the  city  of 
London,  that  being  the  strict  and  primary  acceptation  of  the  word : 
but  "  month  "  cannot  be  said  to  have  any  strict  and  primary 
acceptation. 

[  29  ]  Watson,  cojiha  : 

The  general  rule  is  that  "  month  "  means  "  lunar  month,"  except 
where  the  context  shows  that  "  calendar  month  "  is  meant.  To 
this  rule  there  are  some  exceptions,  as  in  ecclesiastical  matters,, 
and  in  cases  where  mercantile  custom  has  fixed  the  meaning. 
That  is  conformable  to  the  judgment  of  Lb  Blanc,  J.  in  Lang  v. 
Gale  (o),  where  the  rule  is  not  confined  to  legal  documents ;  and  the 
judgments  of  Littledale,  J.  and  Patteson,  J.  in  Reg.  v.  Chawton  (6). 
Under  the  head  '*Dr.   Clea,  et  son  chaplain"  (7),  in  Littleton's 

(1)  1  Leon.  95.  (5)  1  M.&  S.  Ill,  117. 

(2)  3  Dyer,  345  a.  (6)  55  R.  E.  246  (1  Q.  B.  250.  251). 

(3)  I  P.  Wms.  14.  (7)  Litt.  E.  19. 

(4)  67  R.  R.  707  (13  M.  &  W.  510). 
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Reports,  it  is  said  to  have  been  ruled  that  the  six  months  within  Simpson 
which  the  suggestion  for  prohibition  must  be  proved,  under  stat.  maboxtsok. 
2  &  S  Edw.  AHL.  c.  13,  s.  14,  are  half  a  year  :  that  is  an  ecclesiastical 
matter :  and  this  is  also  an  explanation  of  I'he  Bishop  of  Peter- 
horov>gh  v.  Catesby  (i).  If  the  decision  in  Titus  v.  The  Lady 
Preston  (2)  was  that ''  months,''  unexplained,  are  calendar  months, 
the  decision  cannot  be  upheld.  The  rule  is  correctly  laid  down  in 
the  passage  cited  from  Sugden :  but  here  the  context  furnishes 
nothing  to  show  the  intention  of  the  parties  to  use  the  word  other- 
wise than  according  to  the  general  rule.  In  Hipivell  v.  Knight  (8) 
the  decision  was  on  another  point ;  and  there  is  only  a  short 
remark  of  Alderson,  B.  in  which  he  disclaims  proceeding  on  the 
point  now  in  question.  No  evidence  can  be  admitted  here,  because 
the  ambiguity,  if  there  be  one,  is  patent.  The  attempt,  therefore, 
is  to  explain  a  written  document  by  extrinsic  evidence. 

(CoLBRiDGB,  J. :  In  Den  d.  Peters  v.  Hopkinson  (4)  oral  *evidence       [  '30  ] 
was  admitted  to  show  that  by  "  Lady  Day,"  in  a  lease,  the  parties 
meant  "  Old  Lady  Day,"  the  lease  not  being  by  deed.) 

The  distinction  cannot  be  between  instruments  under  seal  and 
instruments  not  under  seal :  in  Smith  v.  IViUon  (5)  the  instrument 
was  a  deed.  In  Goldshede  v.  Swan  (6),  where  a  written  guarantee, 
dated  22nd  June,  stated  the  consideration  to  be  the  plaintiff's 
''having  this  day  advanced,"  and  the  declaration  on  the  guarantee 
stated  the  consideration  to  be  that  plaintiff  would  advance  on  22nd 
June,  the  Coubt  held  that  evidence  was  admissible  to  show  that  the 
advance  was  not  made  before  the  guarantee  was  given,  the  language 
of  the  guarantee  being  ambiguous ;  though  they  said  that  no 
evidence  could  be  received  to  alter  or  vary  the  effect  of  the 
instrument. 

Byles,  Serjt.,  at  the  close  of  the  argument,  mentioned  Brooks  v. 
Ilaigh  (7)  and  Dyke  v.  Sweeting  (8) ;  and  Watson  referred  to  Neilson 
V.  Harford  {9). 

Cur.  adv.  vidt. 

(1)  Cro.  Jac.  166.  (7)  50  E.  R.  409  (10  Ad.  &  El.  323, 

(2)  1  Str.  652.  in  Ex.  Ch.),  affirming  the  judgment 

(3)  41  B.  R.  304  (1  Y.  &  C.  Ex.  401,  of  Q.  B.  in  Haigh  v.  Brooks,  50  E.  R. 
419).  399  (10  Ad.  &  El.  309). 

(4)  3  DowL  &  Ry.  507.  (8)  Willes,  585. 

(5)  37  R.  R.  536  (3  B.  &  Ad.  728).  (9)  8  M.  &  W.  806,  823. 

(6)  74  R  R  623  (1  Ex.  154  . 
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Simpson  Lord  Dbnman,  Ch.  J.,  on  a  later  day  in  this  Term  (November  25th), 
Maro^'tson.  delivered  the  judgment  of  .the  Court  : 

The  plaintiff,  an  aactioneer,  claimed  commission  upon  the  sale  of 
an  estate,  under  a  contract  for  the  payment  thereof  if  the  sale 
should  be  within  two  months  after  an  auction.  The  sale  was  not 
within  two  lunar  months,  but  was  within  two  calendar  months, 
after  the  auction.  A  letter  from  the  plaintiff,  claiming  the  com- 
[•31]  '  mission,  *and  an  answer  of  the  defendant  apparently  admitting 
his  liability,  were  in  evidence.  The  plaintiff  proposed  to  call 
witnesses  to  prove  that,  according  to  the  usage  in  the  business  of 
auctioneers,  "  months "  signified  "  calendar  months,"  but,  on 
objection,  withdrew  the  evidence.  The  learned  Judge  dh-ected  the 
jury  to  find  for  the  plaintiff  if,  in  their  judgment,  on  this  evidence, 
the  parties  to  the  contract  intended  by  "months"  ''calendar 
months  ;  "  and  the  verdict  was  for  the  plaintiff  (i). 

The  defendant  obtained  a  rule  to  enter  a  nonsuit,  according  to 
leave  reserved,  or  for  a  new  trial  (2) ;  and  has  contended  that 
'*  month "  in  temporal  matters  means  ''  lunar  month,"  unless, 
either  from  the  context  or  from  the  usage  in  a  trade,  business  or 
place,  it  is  made  to  appear  that  the  parties  intended  another 
meaning  ;  that  there  was  no  such  evidence  here ;  that  other 
extrinsic  evidence  was  inadmissible ;  and  that  it  was,  therefore, 
the  duty  of  the  Judge  to  have  construed  the  contract  and  decided 
against  the  plaintiff. 

The  plaintiff  has  adduced  various  decisions  to  support  the  verdict ; 
but  we  are  of  opinion  that  he  has  not  succeeded.  It  is  clear  that  the 
construction  of  a  written  contract,  subject  to  the  exceptions  mentioned 
below,  is  for  the  Judge.  It  is  also  clear  that ''  months  "  denote  at 
law  **  lunar  months,"  unless  there  is  admissible  evidence  of  an 
intention  in  the  parties  using  the  word  to  denote  "  calendar  months." 

If  the  context  shows  that  calendar  months  were  intended,  the 
[•32]  Judge  may  adopt  that  construction:  Lang  *v.  Gale{s),  Reg.  v. 
Chatvton  (4).  If  the  surrounding  circumstances,  at  the  time  the 
instrument  was  made,  show  that  the  parties  intended  to  use  the 
word,  not  in  its  primary  or  strict  sense,  but  in  some  secondary 
meaning,  the  Judge  may  construe  it  from  such  circumstances, 
according  to  the  intention  of  the  parties :  Goldshede  v.  Stvan  (5), 

(1)  See  p.  279,  mite.  (3)  1  M.  &  S.  HI. 

(2)  The  rule  nisi,  as  drawn  up,  was  (4)  55  R,  R.  246  (1  Q.  B.  247). 
to  enter  a  verdict  for  defendants,  or  (5)  1  Ex.  154. 

for  a  nonsuit  . 
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Walker  v.  Hunter  (i).  Bacon's  Maxims,  Reg.  10,  and  the  examples  Simpson 
there  given,  MaUan  v.  May  (2),  Beckford  v.  CrutweU  (s).  If  there  is  mabgitbok. 
evidence  that  the  word  was  used  in  a  sense  peculiar  to  a  trade, 
business  or  place,  the  jury  must  say  whether  the  parties  used  it  in 
that  peculiar  sense  :  Smith  v.  Wilson  (4),  Grant  v.  Maddox  (6),  JoUy 
V.  Young  (6).  If  the  meaning  of  a  word  depends  upon  the  usage  of 
the  place  where  any  thing  under  the  instrument  is  to  be  done, 
evidence  of  such  usage  must  be  left  to  the  jury :  Robertson  v. 
Jackson  (7),  Bourne  v.  Gatliff(s).  Also  the  jury  may  have  to  give 
the  meaning  of  some  technical  words. 

Bat  the  present  case  is  not  within  either  of  the  above  principles ; 
nor  can  we  find  any  authority  for  saying  that  the  conduct  of  the 
parties  to  a  written  contract  is  alone  admissible  evidence  to  with- 
draw the  construction  of  a  word  therein,  of  a  settled  primary 
meaning,  from  the  Judge,  and  to  transfer  it  to  the  jury.  Some 
cases  were  cited, ^ where  the  word  ''month"  has  been  stated  by 
Judges  to  mean  calendar  and  not  lunar  month,  without  express 
reference  to  the  context  or  circumstances ;  ^but  those  cases  appear  [  'ss  ] 
to  be  decided  on  some  other  point ;  and  the  dicta  which  are  reported 
are  observations  collateral  to  the  judgment:  Dyke  v.  Sweeting  {9) ^ 
Hipwell  V.  Knight  {10),  Webb  v.  Fainnaner  (ii). 

Although  the  evidence  that  was  given  does  not  appear  to  us 
sufficient  to  support  the  verdict,  yet,  as  evidence  was  withdrawn 
which  may  be  important,  we  think  that  the  plaintiff  should  have 
an  opportunity  of  again  tendering  it ;  and,  therefore,  make  the  rule 
absolute  for  a  new  trial. 

Ride  absolute  for  a  new  trial. 


EDWAEDS  AND  Others  v.  COOPER.  i847. 

(11Q.B.3S-38.)  Ai^^lS. 

If  execution  be  taken  out  in  the  name  of  two  parties  jointly  interested,  as         [  ^^  ] 
co-plaintiffs,  and  one  knows  of  an  act  of  bankruptcy  already  committed  by 
the  defendant,  his  knowledge  is  primii  facU  the  knowledge  of  both ;  and 
the  execution  is  not  protected  by  stat.  2  &  3  Vict  c«   29  (12),  s.  1 :  even 

(1)  2  C.  B.  324.  (9)  WiUes,  585. 

(2)  67  K.  K.  707  (13  M.  &  W.  510).  (lo)  41  R  R.  304  (1  Y.  &  C.  Ex. 

(3)  1  Moo.  &  Bob.  187.  419). 

(4)  37  E.  B.  536  (3  B.  &  Ad.  728).  (11)  49  E.  B.  690  (3  M.  &  W.  473). 

(5)  15  M.  &  W.  737.  (12)  Bepealedby  12  &  13  Vict  c.  106, 

(6)  1  Esp.  N.  P.  G.  186.  s.  1 :  see  now  Bankruptcy  Act,   1883 

(7)  2  C.  B.  412.  (46  &  47  Vict.  c.  52),  s.  49.— A.  C. 

(8)  65  B.  B.  i  1  ;il  CL  &  Fin.  45). 


286  1847.     Q.  B.     11  Q.  B.  83—84.  [r.r. 

Ed  w  A  KM  though  the  execution  be  in  fact  sued  out  by  one  party  only,  of  whose 

«•  knowledge  there  is  no  evidence. 

GoopBB.  pgj.  Coleridge,  J. :  Qucere,  whether  the  knowledge  of  one  co-plaintiff 

would  not  affect  the  other,  even  if  it  were  proved  that  he  in  htct  was 
ignorant  of  the  prior  act  of  bankruptcy. 

Under  stat.  6  Geo.  IV.  c.  16,  s.  3  (1)  (and  see  stat.  12  &  13  Vict.  c.  106, 
8.  67  (2) ),  a  party  procuring  bills  of  exchange,  his  property,  to  be  taken  in 
execution  with  intent  to  defeat  creditors,  after  the  passing  of  stat.  1  &  2 
Yict.  c.  110,  committed  an  act  of  bankruptcy,  though,  at  the  time  when 
that  Act  of  Geo.  IV.  passed,  bills  of  exchange  were  not  liable  to  be  taken 
in  execution. 

Trover  by  plaintiffs,  as  assignees,  for  "bills  of  exchange, 
promissory  notes,  paper  writings,  and  pieces  of  stamped  paper." 
The  declaration  described  specially  several  bills  of  exchange  and 
promissory  notes :  and  the  first  count  laid  the  possession  in  Young, 
the  bankrupt,  and  alleged  a  loss,  and  a  finding  by  defendant,  before 
r  *S4  ]  the  bankruptcy,  and  conversion  by  defendant  *after  the  bank- 
ruptcy. The  second  count  laid  the  possession  in  the  plaintiffs  as 
assignees. 

Pleas.  1.  Not  guilty.  2.  That  plaintiffs  were  not  assignees  &c., 
in  manner  and  form  &c.  3.  To  the  first  count :  That  Young  was 
not  lawfully  possessed  &c.  4.  To  the  same :  That  plaintiffs  were 
not,  at  the  time  of  the  supposed  grievances  &c.,  lawfully  possessed 
&c.,  as  such  assignees  &c.  5.  To  the  last  count:  That  plaintiffs 
were  not  lawfully  possessed  &c.,  as  such  assignees  &c.  Conclusions 
to  the  country ;  and  issues  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Maidstone  Assizes,  it 
appeared  that  the  plaintiffs  were  assignees  under  a  Jiat  issued, 
January  80th,  1847,  on  an  act  of  bankruptcy  unconnected  with  the 
transactions  after  mentioned.  On  the  15th  of  that  month,  the 
stock  in  trade  of  Young,  the  bankrupt,  had  been  taken  under  a 
Ji,  fa.  at  the  suit  of  Charles  Lepine,  for  a  debt  alleged  to  be  due 
from  the  bankrupt  to  Lepine  individually;  and  on  the  17th  the 
bills  of  exchange  and  other  documents  claimed  in  the  present 
declaration  were  taken  under  a  Ji,  fa.  at  the  joint  suit  of  Lepine 
and  Benjamin  Mutton,  and,  not  being  yet  due,  were  held  by  the 
sheriff,  the  now  defendant,  under  stat.  1  &  2  Vict.  c.  110,  s.  12. 
Lepine  and  Mutton  were  trustees  under  a  marriage  settlement,  by 
which  Young  had  covenanted  to  pay  them  1,000Z. :  and  for  that 
sum,  which  had  not  been  paid,  the  last  mentioned  execution  was 

(1)  Repealed  by  12  &  13  Vict.  c.  106,  e.  1.— A.  C. 
8.  1 :  see  now  Bankruptcy  Act,  1883  (2)  Repealed  by  32  &  33  Vict.  c.  83, 

(46  &  47  Vict.  c.  52),  s.  4,  and  Bank-  s.  20.— A.  C. 
ruptcy  Act,  1890  (33  &  64  Vict.  c.  71), 
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Bued  out.     This  proceeding,  though  in  their  joint  names,  was  in     Eowabds 
fact  instituted  by  Mutton  alone.     The  case  for  the  plaintiffs  was :      coopee. 
first,  that  the  execution  of  January  15th  was  collusive ;  on  which 
point  evidence  was  given:  that  Young  had,  on  that  occasion,  com- 
mitted an  act  of  bankruptcy  under  stat.  6  Geo.  lY.  c.  16,  s.  3  (i),  by 
procuring  "  his  goods,  money  *or  chattels  to  be  "    "  taken    in       [  •ss  ] 
execution,"  '*  with  intent  to  defeat  or  delay  his  creditors  "  (2) :  that, 
inasmuch  as  Lepine  knew  of  such  act  of  bankruptcy.  Mutton,  who 
sued  out  the  second  execution  jointly  with   Lepine,  and  as  his 
co-trustee,  must  be  taken  to  have  known  of  it  also,  and  therefore  the 
second  execution  was  not  protected  by  stat.  2  &  3  Vict.  c.  29,  (3)  s.  1, 
as  executed  bond  fide  and  without  notice  of  a  prior  act  of  bankruptcy: 
secondly,  that  the  latter  execution  was  itself,  on  the  part  of  Young, 
a  causing  and  procuring  the  property  to  be  taken  in  execution  for 
the  purpose  of  defeating  his  creditors  by  a  fraudulent  preference. 

Pabk£,  B.,  left  both  heads  of  the  case  to  the  jury.  With 
reference  to  the  first,  he  stated  that  an  act  of  bankruptcy  was 
committed  by  Young's  procurement  of  the  first  execution,  if  the 
jury  were  satisfied  that,  in  order  to  defeat  Young's  other  creditors, 
that  process  was  obtained  for  a  debt  which  did  not  really  exist,  or 
for  a  real  debt  but  with  intent  to  give  a  fraudulent  preference.  If 
they  were  so  satisfied,  his  Lordship  thought  that,  to  bring  the 
execution  of  January  17th  within  stat.  2  &  8  Vict.  c.  29  (3),  it  must 
appear  that  neither  Lepine  nor  Mutton  had  notice  of  the  prior  act 
of  bankruptcy  ;  and  it  was  for  the  defendant  to  give  some  reason- 
able evidence  of  that  negative.  As  to  the  plaintiff's  second  position, 
he  left  it  to  the  jury  to  say,  on  the  evidence,  whether  the  execution 
of  January  17th  was  procured  by  Young  for  the  purpose  of  defeat- 
ing his  creditors  by  giving  a  fraudulent  preference  to  the  trustees 
under  the  settlement.  The  jury  found  a  verdict  for  the  plaintiffs 
to  *the  whole  amount  claimed,  subject  to  reduction  if  the  bills  &c.  [  *3t>  ] 
should  be  given  up. 

Chambers  now  moved  for  a  new  trial  (4)  on  the  grounds  of 
misdirection,  and  that  the  verdict  was  against  the  evidence  ; 
and  also  on  the  ground,  taken  at  the  trial  but  without  success, 
that  stat.  6  Geo.  lY.  c.  16,  s.  8  (1)  did  not  apply  to  the  procuring 
bills  of  exchange  or  notes  to  be  taken  in  execution : 

First :  the  suit  in  which  Mutton  and  Lepine  had  execution  was 

(1)  See  p.  286,  note  (1).  (3)  See  p.  285,  note  (12). 

(2)  The  same  words  are  repeated  in         (4)  Before  Lord  Denman,  Ch.  J., 
stat.  12  &  13  Yict.  c.  106,  s.  67.  Coleridge,  Wightman  and  Erie,  JJ. 
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Edwauds     really  prosecuted  by  Mutton  alone ;  and  no  proof  was  given  of  any 
Ck>opBu.      actual  knowledge  by  him  that  a  former  execution  had  issued.    Lepine 
knew  it ;  but  there  is  no  authority  for  saying  that  knowledge  by  one 
of  several  co-trustees  joined  in  an  action  is  knowledge  by  all. 

(Coleridge,  J.:  Lepine  appeared  as  a  co-plaintiff.  PHmd facie 
he  knew  what  the  other  plaintiff  knew.  What  evidence  was  there 
to  the  contrary  ?) 

The  facts  showed  that  Mutton  acted  independently  as  to  the  execu- 
tion. Absence  of  knowledge  on  his  part  was  proved,  as  far  as  the 
nature  of  such  a  case  made  the  proof  attainable.  But  it  was 
incorrect  to  say  that  the  burden  of  disproving  knowledge  lay  upon 
the  execution  creditor. 

(Lord  Denman,  Ch.  J. :  Lepine,  who  was  one  of  the  two  execu* 
tion  creditors,  is  admitted  to  have  known  of  the  prior  act  of 
bankruptcy.) 

He  was  not  cognizant  of  the  second  execution. 

(WiGHTMAN,  J. :  For  legal  purposes  he  was  as  much  a  plaintiff 
as  Mutton.     He  might  have  released.) 

The  suggestion  that  Mutton's  execution  was  itself  a  procurement 
by  the  bankrupt,  in  fraud  of  creditors,  was  not  borne  out  by  any 
[  •87  ]  evidence.  Lastly,  under  any  circumstances,  *procuring  bills  and 
notes  to  be  taken  in  execution  would  not  have  been  an  act  of 
bankruptcy.  When  stat.  6  Geo.  lY.  c.  16  (i),  passed,  bills  and 
notes  could  not  be  seized  in  execution  :  therefore  a  seizure  of  such 
property  was  not  contemplated  by  sect.  8.  Stat.  1  &  2  Vict.  c.  110, 
8.  12,  subjects  bills  and  notes  to  seizure  under  a /./a.;  but  that 
cannot  extend  the  operation  of  a  former  statute  creating  and 
defining  an  act  of  bankruptcy  (2).     *     *     * 

Lord  Denman,  Ch.  J. : 

On  the  point  first  mentioned,  I  have  no  doubt  that  notice  to  the  one 
co-plaintiff  was  presumably  notice  to  both  ;  and  it  lay  upon  any  one 
who  was  affected  by  the  consequence  of  that  presumption  to  prove  that 
the  second  co-plaintiff  had  not  notice.  On  the  question  whether  stat. 
6  Geo.  IV.  c.  16,  s.  8  (i),  applies  to  bills,  I  should  have  had  no 

(1)  See  p.  286,  note  (1).  ruptcy  Act,  1883  (46  &  47  Vict,  c  52}, 

(2)  See  now  Bankruptcy  Act,  1890      s.  168.— A.  C. 
(53  &  54  Yict.  c.  71),  s.  1,  and  Bank- 
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doubt  but  for  the  case  *of  Sims  v.  Thomas  (i) :  and  there  the  reason-     Edwards 
ing  turned  upon  a  construction  of  the  words  "goods  and  chattels"      coopkb, 
deduced  from  the  apparent  intention  of  the  statute  of  Elizabeth ;        [  *38  ] 
referring  to  that,  the  Court  held  that  the  bond  in  question  did  not 
come  within  the  description  of  ''  goods  and  chattels  "  in  that  Act. 
But  bills  of  exchange  were  always  chattels,  though  not  liable  to  be 
taken  in  execution  till  after  stat.  1  &  2  Vict.  c.  110.     Still,  it  may 
be  a  question  whether  they  are  among  the  things  which,  under  the 
enactment  of  stat.  6  Geo.  IV.  c.  16,  s.  8  (2),  if  a  man  "  procure  "  to 
be  "  taken  in  execution  "  he  commits  an  act  of  bankruptcy.     On 
this  point,  and  on  the  effect  of  the  evidence,  we  will  take  time 
to  consider. 

COLEBIDGE,  J. : 

I  should  be  inclined  to  say,  though  I  desire  not  to  be  concluded 
on  the  point,  that  even  actual  ignorance  of  an  act  of  bankruptcy  on 
the  part  of  one  co-plaintiff  would  not  prevent  notice  to  the  other 
from  taking  effect  as  notice  to  both. 

On  the  evidence,  and  the  application  of  stat.  6  Geo.  IV.  c.  16, 

8.  8  (2),  to  bills. 

Cur  adv.  vult. 

On  a  subsequent  day  of  the  Term  (November  18th),  Lord 
Denman,  Ch.  J.  said  that  the  rule  was 

Refused. 

CHRISTOPHER  ROWLANDS  v.  SAMUEL.  i847. 

(11  a  B.  39-43;  S.  0.  17  L.  J.  Q.  B.  65.)  ^^' 

SembU  that,  if  one  of  two  parties  indicted,  having  a  defence  common  to         [  ^^  J 
both,  retains  an  attorney  to  defend  them,  and  pays  him  the  whole  costs  of 
defence,  and  they  are  acquitted,  that  party,  in  an  action  for  malicious 
prosecution,  may  demand  the  costs  so  paid  as  part  of  his  damages : 

Held  that,  at  all  events,  he  may  so  recover  if,  the  costs  of  defence  being 
divisible,  it  has  been  expressly  left  to  the  jury  to  deduct  any  part  of  the 
costs  which  they  thought  not  fairly  incurred  by  the  plaintiff,  and  they  have 
found  for  him  as  to  the  whole. 

Gasb.  The  declaration  charged  that  defendant  maliciously  and 
without  probable  cause  indicted  plaintiff,  together  with  six  other 
persons  named  in  the  count,  for  a  conspiracy  to  give  false  evidence 
before  an  arbitrator  in  a  cause  referred  to  him,  in  which  the  now 
defendant   was  plaintiff  and  the  now  plaintiff  defendant,  and  to 

(1)  12  Ad.  &  £L  536.  (2)  See  p.  286,  note  (1). 
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BowLANDs  prevent  defendant,  the  then  plaintiff,  from  recovering :  the  indict- 
Samuel,  ment  was  also  stated  to  have  charged  a  conspiracy  to  defraud  the 
now  defendant  of  his  goods.  The  declaration  alleged  an  acquittal  of 
plaintiff,  and  damage  sustained  by  him  ;  and,  among  other  injuries, 
that  plaintiff  had  been  forced  and  obliged  to  lay  out  and  expend 
and  incur,  and  did  lay  out,  expend  and  incur,  moneys  and  debts 
amounting  to  a  large  sum,  to  wit  Sec.,  in  and  about  the  defendmg 
of  himself  in  the  premises.     Plea  :   Not  guilty.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex  after 
last  Trinity  Term,  it  appeared  that  the  indictment  at  the  Central 
Criminal  Court  was  preferred  by  the  now  defendant  against  the 
plaintiff,  his  four  sons,  and  two  other  persons.  The  clerk  of  the 
attorney  who  conducted  the  case  at  the  Central  Court  for  the  seven 
defendants  there  was  called,  and  proved  that  the  bill  of  costs  for  the 
defence  of  all  the  parties  had  been  sent  in  to  the  now  plaintiff,  and 
amounted  to  442Z.  lOs.  8^.,  of  which  2002.  had  been  paid ;  and 
that  such  payment  had  been  made  by  the  plaintiff.  The  learned 
Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether  there  was 
any  fact  in  the  case  which  authorised  the  now  defendant  to  make 
[  ^40  ]  the  charges  of  conspiracy ;  and  whether  he  *had  acted  maliciously : 
and  his  Lordship  observed  that,  if  the  verdict  was  for  the  plaintiff, 
he  would  be  entitled  to  recover  the  expense  he  had  been  put  to,  as 
well  as  damages  for  the  annoyance  he  had  undergone,  and  the 
injury  to  his  feelings.  Verdict  for  plaintiff,  with  9002.  damages, 
including  4421.  10a.  8d.  for  the  costs. 

Chamhers  now  moved  for  a  new  trial,  on  the  ground,  among 
others,  of  misdirection  as  to  the  costs,  contending  that,  on  a 
criminal  proceeding  against  several  persons,  one  could  not,  by 
paying  the  costs  of  all,  entitle  himself  individually  to  recover  the 
whole  amount  in  an  action  for  malicious  prosecution :  and  there- 
fore the  learned  Judge  ought  not  to  have  told  the  jury,  generally, 
that  the  plaintiff  might  recover  the  costs  of  the  indictment  (i). 

(1)  Another  point  was  taken,  on  mission  to  leave  the  watches  for  a  time 
which,  however,  the  Court  gave  no  on  the  premises,  and  (according  to  his 
decision  requiring  a  detailed  report.  It  own  case)  to  take  the  chance  of  any  of 
appeared  that  Samuel  had  bought  a  them  being  sold  while  they  so  re- 
quantity  of  watches  of  the  now  mained.  They  were  left  there  accord- 
plaintiff,  Christopher  Bowlands.  The  ingly,  in  the  possession  of  Christopher's 
watches  were  at  a  place  in  Leadenhall  son,  Thomas  Rowlands,  whom  Samuel, 
Street  where  C.  Bowlands  was  then  as  he  alleged,  considered  to  be  the 
temporarily  carrying  on  the  business  agent  for  his  father  there.  0.  Bowlands 
of  a  son  lately  deceased,  who  had  been  denied  the  agency,  and  alleged  that 
a  watchmaker.    Samuel  obtained  per-  any  subsequent  transactions  between 
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Lord  Dbnman,  Ch.  J. :  Bowlandh 

As  to  the  question  of  costs,  if  two  persons  are  indicted  for  a      Samubl. 
conspiracy,  and  one  employs  an  attorney,  he  may  properly  charge        ^  *^  ^ 


his  son  and  Samuel  were  confined  to 
themselyes,  he,  Christopher,  having 
pieTiouBly  given  up  the  promises. 
Thomas  Bowhinds  absconded;  and  a 
number  of  the  watches,  as  Samuel 
alleged,  were  not  accounted  for. 
Samuel  brought  an  action  against 
Christopher,  the  father,  and  now 
plaintiff,  for  the  price :  the  cause  was 
referred  to  arbitration ;  and  the  facts 
which  gave  rise  to  the  indictment 
above  mentioned  took  place  on  the 
reference.  Samuel  there  gave  evi- 
dence of  an  agreement  by  Christopher 
Rowlands,  to  be  responsible  for  the 
watches.  C.  Rowlands  examined  wit- 
nesses to  show  that  he  had  refused  to 
be  responsible  after  the  next  Monday, 
September  13th,  1841,  when  he  was  to 
give  up  the  premises :  and  that,  on  the 
13th,  Samuel  himself  removed  the 
watches  from  Leadenhall  Street.  The 
award  was  given  in  favour  of  C.  Bow- 
lands.  Thereupon  the  indictment  was 
preferred:  and,  after  the  '^'acquittal, 
C.  Rowlands  brought  the  present 
action,  and,  on  the  trial,  gave  evidence 
as  to  the  removal  of  the  watches  by 
Samuel  on  Monday,  September  13th, 
and  other  alleged  facts  tending  to 
exempt  him  from  responsibility  in  the 
transactions  with  Samuel.  To  show 
^honafidei  of  C.  Rowlands,  it  was 
sworn,  among  other  things,  that  he 
had  cautioned  Samuel  as  to  his  deal- 
ings with  Thomas  the  son,  and  warned 
him  to  keep  Thomas's  accounts  regular, 
adding,  '*  I  do  not  consider  him  one  of 
the  brightest  of  us."  At  the  close  of 
the  plaintiff's  case  the  defendant's 
oonnsel  contended  that  there  was  no 
evidence  of  want  of  probable  cause. 
£rle,  J.  thought  there  was  evidence 
!or  the  jury :  and  the  defendant's 
counsel  then  called  witnesses  to  show 
that  from  the  lOth  to  the  loth  of 
September,  1841,  Samuel  was  at 
Brighton.  The  learned  Judge  left  it 
to  the  jury  to  say  :  first,  whether  there 


was  any  fact  which  authorized  Samuel 
to  make  the  charges  contained  in  the 
indictment;  secondly,  if  there  was  not, 
whether  Samuel,  in  preferring  the 
indictment,  had  acted  maliciously; 
which  he  explained  to  mean  with  cor- 
rupt motive,  as,  for  instance,  that  of 
extorting  money.  On  the  first  point 
he  said:  *'If  you  think  that  Samuel 
was  at  Brighton  on  all  Monday,  you 
will  give  your  verdict  for  the  defen- 
dant." He  then  went  over  the  other 
facts  of  the  case  as  stated  by  the 
several  witnesses,  but  did  not  state  to 
them,  as  a  necessary  conclusion  with 
regard  to  any  of  those  facts,  that,  if 
Buch  fact  or  facts  were  proved,  want  of 
cause  was  negatived. 

Chambers,  on  the  present  motion, 
contended  that  there  was  a  misdirec- 
tion in  this  respect ;  for  that,  accord- 
ing to  Panton  v.  WilltarM,j^  the  Judge 
ought  to  have  put  to  the  jury  each 
distinct  fact  that  might  have  amounted 
to  reasonable  and  probable  cause, 
and  to  have  stated  that,  if  they 
found  such  fact  proved,  the  defendant 
was  entitled  to  a  verdict.  He  also 
urged  that  their  attention  was  not 
sufficiently  called  to  the  possibility  of 
Samuel  having  been  in  London  during 
some  part  of  Monday,  the  13th  of 
September. 

Lord  Denmax,  Ch.  J.  said : 

I  feel  that  a  great  diffictdty  is  raised 
by  the  case  of  Panton  v.  Williams, 
which  is  against  several  other  decisions. 
I  regret  that  it  was  not  brought  before 
the  House  of  Lords.  That  case,  how- 
ever, does  not  lay  down,  as  a  rule,  that 
the  Judge  is  to  submit  each  particular 
fact  to  the  jury,  but  only  that  he  is  to 
look  at  all  together,  ask  the  jury 
which  is  proved,  and  decide,  according 
to  the  result,  whether  probable  cause 
is  shown  or  not.  As  to  single  facts, 
what  law  can  he  resort  to  in  directing 
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BOWLINDS 

Samuel* 

[•42] 


the  costs  of  ^defending  both,  because  each  is  interested  in  the 
acquittal  of  the  other*  It  would  be  difficult  to  allege  that  the 
party  had  paid  half  the  costs  of  a  witness,  or  half  a  counsel's  fee  ; 
or  to  point  out  which  facts  it  was  important  to  one  party  to  prove, 
and  which  to  another.  And  the  attorney  is  entitled  to  say  that  he 
will  have  a  good  paymaster  before  he  undertakes  the  defence  at  all, 
but  that,  if  he  has  that,  he  will  defend  both  parties.  This  is  my 
opinion :  but  the  point  does  not  arise  in  the  present  case ;  for  my 
brother  Erlb  says  he  left  it  to  the  jury  to  deduct  any  part  of  the 
costs  which  might  appear  to  them  not  fairly  incurred  by  the  now 
plaintiff :  though  I  question  if  a  division  of  them  could  regularly 
have  been  made. 


[•48] 


[  •42,  n.  ] 


GOLBRIDOB,  J.  : 

As  to  the  damages,  no  injustice  has  been  done.  I  should  prefer 
not  laying  down  a  general  *rule,  but  should  say  that  a  question 
such  as  that  now  raised  must  depend  upon  the  facts  of  the 
particular  case.  Under  the  circumstances  supposed  by  my  Lord, 
each  [party  would  certainly  have  an  interest  in  acquitting  the 
other.    But  where  each  has  a  distinct  defence,  as  for  instance  if 


the  jury  P  How  can  he  lay  down,  as  a 
general  proposition  of  law,  what  par- 
ticular fact  shows  probable  cause 
under  the  circumstances  of  an  indi- 
vidual case  ?  The  fact  which  is  probable 
cause  *in  one  case  is  not  in  another. 
What  general  rule  can  there  be? 
There  is,  on  any  view,  a  difficulty; 
but,  the  Oourt  of  Exchequer  Chamber 
having  decided  as  they  did,  I  have 
always  endeavoured  to  follow  their 
ruling.  His  Lordship  then  went 
through  the  facts  adverted  to  on  the 
present  motion,  and  said,  as  to  those 
on  which  no  specific  direction  had  been 
given  to  the  jury,  that  they  did  not, 
in  his  opinion,  either  separately  or 
together,  show  probable  cause:  and 
he  observed,  as  to  the  question  of 
Samuel's  presence  at  Brighton:  **I 
think  my  brother  £rle  put  that  in  the 
manner  required  by  the  judgment  in 
Panton  v.  Williams ;  t  not  desiring 
them  to  find  a  special  verdict,   but 


saying,  *  if  you  find  one  way  on  the 
evidence,  there  is  reasonable  cause ;  if 
you  find  otherwise,  there  is  not.'  If 
the  question  put  to  them  was,  whether 
he  was  at  Brighton  the  whole  of  the 
13th,  that  must  be  taken  in  a  qualified 
sense.  Proof  of  absence  the  whole 
day  would  be  proof  of  absence  at  any 
particular  time  that  could  be  relied 
upon,  and  would  therefore  apply  to 
the  material  point  in  the  case.  I^t)of 
of  absence  for  a  less  time  might  also 
apply.  And,  if  the  Judge  was  wrong 
on  this  point,  it  would  not  be  a  mis- 
direction in  law,  but  a  misconception 
of  fact." 

Coleridge,  J.  also  was  of  opinion 
that  the  facts  adverted  to  by  Chambers 
as  imperfectly  left  to  the  jury  did  not 
amount  to  probable  cause. 

See  Turner  v.  Ambler,  74  R.  E.  278 
(10  a  B.  252). 
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one  alone  proves  an  aUhiy  the  case  may  be  different.      There,  how-     Bowlamds 
ever,  the  costs  would  be  easily  severable,  and  the  jury  would  be      samdiu 
bound  to  consider  how  they  ought  to  be  borne. 

WioHTMAN  and  Erle,  JJ.  concurred. 

Rude  refused. 

WHITE  V.  HUMPHEEY.  iw?. 

(11  a  B.  43—46;  S.  C.  12  Jur.  417.)  '^H.^' 

Defendant,  a  carrier  and  wharfinger,  received  into  his  warehouse  certain  [  ^^  ] 

goods  of  the  plaintiff,  on  the  terms  that  they  should  be  conveyed  by  defen- 
dant's barges  to  London,  when  the  plaintiff  should  direct,  at  the  usual 
freight,  and  that,  in  the  mean  time,  they  should  be  kept  by  defendant 
without  charge  for  warehousing :  Held,  in  an  action  for  not  keeping  the 
goods  safely,  that  defendant  was  not  a  gratuitous  bailee. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
plaintiff  at  defendant's  request  had  caused  to  be  delivered  to  defen- 
dant a  large  quantity  of  hops  to  be  taken  care  of  and  securely  kept 
by  defendant  for  reasonable  reward,  &c.,  defendant  promised  to 
take  care  of  and  securely  keep  the  said  hops.  Breach :  that, 
although  defendant  received  the  hops  on  the  terms  aforesaid,  they 
were  damaged  by  his  negligence. 

Pleas.  1.  Non  assumpsit.  2.  A  traverse  of  the  alleged 
negligence.    Issues  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Maidstone  Assizes,  it 
appeared  that,  in  1844,  the  plaintiff  had  deposited  between  three 
and  four  tons  of  hops  at  a  warehouse  at  Maidstone,  belonging  to 
the  defendant,  who  *carried  on  the  business  of  a  wharfinger  and  [  ***  ] 
carrier  there,  on  the  terms  that  they  should  be  conveyed  by  his, 
defendant's,  barges  to  London,  when  the  plaintiff  should  direct,  at 
the  usual  freight,  and  that,  in  the  meantime,  they  should  be  kept 
by  the  defendant  without  charge  for  warehousing.  The  hops 
remained  in  the  warehouse  for  about  thirteen  months ;  and  then, 
upon  the  plaintiff's  order,  the  defendant  conveyed  them  to  London. 
On  their  arrival,  it  was  discovered  that  they  had  been  damaged  by 
mice  while  in  defendant's  custody.  For  the  defendant  it  was 
contended  that  he  did  not  appear,  upon  the  evidence,  to  have  been 
guilty  of  gross  negligence,  and  consequently  that  he  was  not  liable, 
being  only  a  gratuitous  bailee.  The  learned  Judge,  as  to  this  last 
point,  directed  the  jury  that  the  advantage  of  carrying  the  hops  for 
hire  might  be  considered  as  payment  for  the  warehousing,  and  that 
the  defendant  was  not  a  gratuitous  bailee.    Verdict  for  plaintiff. 


i9i  1847.    Q.  B.    11  Q.  B.  44—45.  [b.r. 

White  Chambei's  now  moved  (i)  for  a  new  trial  on  the  ground  of 

HuMpHKitY.  misdirection  : 

The  allegation  in  the  declaration,  that  the  hops  were  ware- 
housed for  reward,  was  not  proved.  The  remuneration  to  be  paid 
to  the  defendant  as  carrier  was  a  distinct  matter.  In  Garside  v. 
The  Proprietors  of  the  Trent  Navigation  (2)  the  defendants,  who 
were  common  carriers,  received  hops  to  be  carried  from  Stourport 
to  Manchester,  and  to  be  forwarded  by  another  carrier  to  Stockport. 
The  goods  arrived  safely  at  Manchester,  and  were  then  put  in  the 
[  •46  ]  warehouse  of.  the  defendants,  where,  by  the  course  of  *business, 
they  were  to  be  kept  without  reward  till  forwarded.  They  were 
consumed  in  the  warehouse  by  an  accidental  fire,  before  any 
carrier  came  from  Stockport  to  whom  they  could  be  delivered.  It 
was  held  that  the  defendants  were  not  responsible :  and  Lord 
Ejebnyon  observed,  in  his  judgment :  ''If  the  defendants  were  con- 
sidered merely  as  warehousemen,  there  would  be  no  pretence  to 
say  that  they  were  liable  for  such  an  accident  as  the  present.  The 
case  of  a  carrier  stands  by  itself  upon  peculiar  grounds ;  he  is  held 
responsible  as  an  insurer."  "  But  I  do  not  see  how  we  can  couple 
the  character  of  the  carrier  with  that  of  the  warehouseman,  in 
which  last  the  defendants  are  not  liable  here,  they  not  having  been 
guilty  of  laches.' 

Chambers  moved  also  on  the  ground  that  the  verdict  w  as  against 
evidence. 

(Lord  Dbnman,  Ch.  J. :  We  will  see  the  learned  Judge.) 

Cur,  adv.  vuU. 

Lord    Denman,    Ch.    J.,    on    a    subsequent    day    of    the    Term 
(November  25th),  delivered  the  judgment  of  the  Court  : 

In  this  case  a  motion  was  made  for  a  new  trial  for  misdirection, 
on  the  ground  that  the  defendant  was  shown  to  be  a  gratuitous 
bailee  and  not  a  bailee  for  hire.  The  defendant  had  kept  hops  for 
the  plaintiff  in  a  warehouse  for  thirteen  months.  He  had  been  for 
some  time  a  carrier,  and  for  the  thirteen  months  had  also  had  the 
warehouses,  which  before  had  belonged  to  another ;  and  he  had 
not  yet  made  any  charge  for  warehousing.    The  learned  Judge  held 

(1)  Before  Lord  Denman,  Ch.  J.,  ' Hyde  y.  The  Trent  and  Mersey  Navi^^ 
Patteeon,  Coleridge  and  Erie,  JJ.  tion  Company,  2  E.  E.  620  (5  T.  E. 

(2)  2  E.  E.  468  (4  T.  E.  581).    See      389). 
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that,  even  if  he  received  the  hops  into  his  warehouse  for  the  purpose       White 

of  being  carried  for  hire  afterwards,  he  was  not  a  gratuitous  bailee  :    humphbby. 

and  we  are  of  the  same  opinion. 

A  new  trial  was  also  moved  for  on  the  ground  that  the  verdict        [  ^^  J 

was  against  the  evidence:  but  there  appears  no  ground  for  this 

motion. 

Ride  refused. 


CATHERINE  GUMMING  v.  INGE  and  HOOPER.  ^»*7- 

mv.  11. 

(11  Q.  B.  112—121  ;  S.  C.  17  L.  J.  Q.  B.  105  ;  12  Jur.  331.)  Dee.  11. 

Plaintiff  being  confined  in  a  lunatic  asylum,  and  an  inquisition  under  a  f  112  1 
commission  of  lunacy  being  held  upon  her,  and  attended  by  her  counsel, 
before  any  verdict  was  given  an  agreement  was  signed  by  her  counsel  and 
Counsel  attending  for  the  promoters  of  the  commission,  that  the  plaintiff 
should  be  released  from  confinement,  that  certain  arrangements  should  be 
made  as  to  property  which  she  claimed,  that  the  title  deeds  relating  thereto, 
which  had  been  taken  from  her  when  she  was  confined,  and  now  were  in 
the  hands  of  the  promoters,  should  be  given  up  and  placed  in  the  hands  of 
H.,  and  that  the  commission  should  be  superseded.  Accordingly,  plaintiff 
was  released;  and  the  deeds  handed  over  to  H.  Plaintiff  then  brought 
detinue  against  H.  for  the  deeds.  An  interpleader  rule  was  obtained,  on 
the  claim  of  the  promoters,  by  which  the  proceedings  were  stayed,  and  a 
feigned  issue  brought,  by  plaintiff  against  the  promoters,  to  try  whether 
plaintiff  was  entitled  to  the  deeds  notwithstanding  the  arrangement.  Held : 

1.  That,  on  the  trial  of  such  an  issue,  it  was  not  necessary  that  plaintiff 
should  prove  her  title  to  the  deeds,  the  question  being  only  whether  the 
agreement  prevented  her  from  insisting  on  her  title. 

2.  That  it  was  rightly  left  to  the  jury,  on  evidence  of  the  state  of  plaintiff's 
mind  and  health  at  the  time  of  the  agreement  being  made,  to  say  whether 
the  consent  of  her  counsel  was  obtained  by  constraint  and  without  her  free 
wiU ;  and,  the  jury  having  so  found,  that  plaintiff  was  entitled  to  the  ver- 
dict :  and  that  the  legality  of  the  restraint  (assuming  it  to  have  been  legal), 
and  the  consent  of  counsel,  furnished  no  conclusive  proof  that  the  agreement 

\  not  void  by  duress. 


This  was  a  feigned  issue,  to  try  whether  the  plaintiff  was,  on 
17th  December,  1846,  entitled  to  certam  deeds  and  writings 
specitied  in  the  issae,  **  notwithstanding  a  certain  arrangement 
alleged  to  have  been  entered  into  on  the  22nd  day  of  September," 
1846. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after 
Easter  Term,  1847,  the  following  facts  appeared.  The  plaintiff 
claimed  to  be  entitled  to  certain  landed  property,  as  tenant  in  fee, 
and  to  the  title  deeds  relating  thereto.  In  May,  1846,  at  which 
time  she  was  a  married  woman,  she  was  forcibly  taken  to  a  private 
lunatic  asylum,  and  there  detained  till  released  as  hereafter  men- 
tioned ;  and  the  title  deeds,  which  then  were  in  her  dwelling-house, 
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OuimnrG  were  taken  from  thence.  The  two  male  defendants  had  married 
iNOB,  1^6^  daughters,  the  two  female  defendants.  In  July,  1846,  the 
husband  of  the  plaintiff  died.  Afterwards,  a  commission  of  lunacy 
was  sued  out  against  the  plaintiff,  promoted  by  the  defendants ; 
[  *118  ]  and  an  inquisition  was  holden,  which  *was  attended  by  counsel  for 
the  plaintiff  on  the  one  side  and  for  the  defendants  on  the  other. 
Before  any  verdict  was  taken,  an  arrangement  was  entered  into, 
which  was  reduced  to  writing,  and  signed  by  the  counsel  on  both 
sides.     The  material  parts  were  in  the  words  following. 

*^  Re  Cumming. 

"  Promoters  to  withdraw  from  further  prosecuting  inquiry, 
stating  that  they  had  done  so  under  an  impression  that  it  was 
desirable  for  all  parties  that  an  arrangement  should  be  made,  that 
an  arrangement  had  been  come  to  that  Mrs.  Gumming  should  be 
immediately  discharged  from  all  restraint ;  arrangement  to  be  that 
three  trustees  should  be  appointed,  in  whom  property  vested ;  one 
to  be  named  by  Mrs.  Ince  and  Mrs.  Hooper,  the  other  by 
Mrs.  Gumming,  the  third  by  the  Gommissioner  or  the  two  trustees : 
a  deed  of  settlement  to  be  prepared,  under  which  Mrs.  Gumming 
should  be  entitled  to  rents  and  profits  of  estates  for  life :  after  her 
death,  one  third  of  annual  income  to  be  held  by  trustees  for 
separate  use  of  Mrs.  Ince  for  life  ;  after  her  death  for  her  husband, 
if  he  survived  her ;  and  then  to  her  children :  similar  arrangement 
as  to  Mrs.  Hooper."  Other  regulations  as  to  the  property  were 
then  specified. 

"Deed  to  carry  out  arrangement  to  be  prepared  by  Messrs. 
Saxon  and  Hooper,  Pump  Gourt,  Temple  ;  "  "  the  promoters  under- 
taking forthwith  to  quash  or  supersede  the  commission,  or  adopt 
such  other  steps  as  may  be  necessary  to  put  a  final  end  to  the 
proceedings.  All  the  private  papers  to  be  given  up  immediately 
to  Mrs.  Gumming.  The  deeds  to  be  deposited  with  Messrs. 
[•114]  *Saxon  and  Hooper."  "  Any  dispute  or  difference  in  fully  effectuat- 
ing this  arrangement  to  be  left  to  the  joint  arbitration  of"  the 
counsel  (naming  them). 

Signatures  of  the  two  counsel. 

The  plaintiff  was  then  set  at  liberty,  no  verdict  having  been 
given  ;  and  the  title  deeds,  which  then  were  in  the  custody  of  the 
defendants,  were  placed  in  the  hands  of  Messrs.  Saxon  and  Hooper. 
The  plaintiff  afterwards  applied  to  them  for  the  deeds;  which 
Mr.  Hooper  then  refused  to  deliver  up.     The  plaintiff  thereupon 
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commenced  an  action  of  detinue  against  him  for  the  deeds.  He  Gumming 
applied  for  relief  under  the  Interpleader  Act :  and  Wightman,  J.,  i^^^ 
on  9th  January,  1847,  signed  an  order,  stated  to  be  made  "  upon 
hearing  the  attorneys  or  agents  of  the  plaintiff  and  of  the 
claimants  John  Ince  and  Catherine  Elizabeth  his  wife,  and 
Benjamin  Bayley  Hooper  and  Thomasine  Catherine  his  wife" 
(the  four  present  defendants),  staying  proceedings  in  the  action  of 
detinue,  requiring  the  plaintiff  to  deposit  the  deeds  in  the  custody 
of  one  of  the  Masters,  and  ordering  an  issue  to  be  tried  between  the 
present  plaintiff  and  the  present  defendants,  "  whether  the  plaintiff 
was,  at  the  commencement  of  the  action,  entitled  to  such  deeds  or 
writings,  or  any  of  them,  notwithstanding  the  arrangement  alleged 
to  be  entered  into  on  or  about  the  22nd  day  of  September  last." 
The  case  for  the  plaintiff  now  was  that  the  agreement  was  not 
binding  upon  her,  as  being  executed  under  duress :  and  evidence 
was  given  of  the  effect  produced  upon  her  health  by  the  confine- 
ment, and  of  her  distressed  state  of  mind  in  consequence.  The 
counsel  for  the  defendants  offered  no  evidence,  but  disputed  the 
duress:  and,  further,  contended  that  the  plaintiff  was  bound  to 
give  evidence  of  *her  title  to  the  deeds.  The  learned  Judge  left  to  [  'lis  ] 
the  jury  the  question  only  whether  the  consent  of  the  plaintiff's 
counsel  to  the  agreement  was  obtained  by  constraint  and  without 
the  exercise  of  her  free  will.  The  jury  having  found  that  it  was  so 
obtained,  his  Lordship  directed  a  verdict  for  the  plaintiff. 

Watson^  in  Trinity  Term,  1847,  obtained  a  rule  for  a  new  trial  on 
the  ground  of  misdirection. 

Cockhum  and  Hance  now  showed  cause  (i) : 

First,  the  only  question  raised  on  this  issue  is  as  to  the  effect  of 
the  arrangement:  proof  of  title  on  the  part  of  the  plaintiff  was 
therefore  not  wanted :  the  title  was  assumed  for  the  purpose  of  the 
cause. 

(The  CouBT  assented  to  this.) 

Then  the  question  is,  whether  the  deed  was  executed  under  duress 
such  as  to  avoid  it.  No  proof  was  offered  that  the  steps  required 
by  Stat.  8  &  9  Yict.  c.  100,  ss.  45,  46,  47  (2),  to  legalise  the  restraint 

(1)  Before  Lord  Denman,  Gh.  J.,  (53  &  54  Yict.  c.  5),  s.  342 :  see  now 
Coleridge,  Wightman  and  Erie,  JJ.  ss.  4 — 11  of  that  Act. — A.  C, 

(2)  Bepealed  by  Lunacy  Act,  1890 
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CuMMiKo  of  a  supposed  lunatic,  had  been  taken.  The  arrangement  is  there- 
iKOB.  ^^^^  invalid,  as  a  contract  is  of  which  the  only  consideration  is  the 
forbearance  to  proceed  in  an  action  brought  without  cause :  Wade 
V.  Simeon  (i).  But,  further,  even  if  the  imprisonment  had  been 
lawful,  the  deed  would  be  void.  The  authorities  which  may  be 
relied  on,  as  showing  the  contrary,  prove  only  that,  in  the  case  of 
lawful  imprisonment,  a  deed  executed  for  the  purpose  of  effecting 
that  which  is  the  object  of  the  imprisonment  is  not  void :  2  Bac. 
Abr.  771  (7th  ed.),  tit.  Duress  (A) :  but,  if  a  legal  imprisonment  be 
made  the  means  of  exacting  a  deed  which  is  foreign  to  that  object, 

[  •116  ]  this  is  duress  :  9  Vin.  Abr.  817,  tit.  Duress  (B),  pi.  1.  *Now  here 
the  object  of  the  imprisonment  was  only  the  safety  of  the  supposed 
lunatic.  The  custody  had  no  reference  to  any  claim  on  the  title 
deeds ;  therefore  cases  like  Longridge  v.  DorviUe  (2)  and  Smith  v. 
Monteith  (3),  where  forbearance  from  enforcing  a  claim  which  may 
be  valid  has  been  held  to  be  a  good  consideration,  do  not  apply. 
The  fact  that  the  counsel  for  the  plaintiff  assented  furnishes  only 
evidence  from  which  a  jury,  if  they  think  fit,  may  infer  that  there 
was  no  duress :  and  this  was  so  put,  on  the  part  of  the  defendants, 
at  the  trial.  If  the  counsel  made  the  agreement  for  the  purpose  of 
delivering  the  plaintiff  from  custody,  that  was  duress.  It  would  be 
against  public  policy  if  the  releasing  an  alleged  lunatic  were  allowed 
to  be  the  ground  of  a  contract  like  this. 

Watsofi,  contra  : 

First,  the  argument  now  used  shows  that  the  title  was  put  into 
question  by  the  issue  ;  for  it  is  now  urged  as  an  important  circum- 
stance that  the  defendants  had  no  claim.  *  *  Next,  where  an 
imprisonment,  or  other  proceeding  insisted  upon  as  duress,  takes 
place  in  the  regular  course  of  legal  proceedings,  there  is  no  such 
duress  as  avoids  a  contract.  ''  If  a  man  be  imprisoned  by  order  of 
law,  the  plaintiffs  may  take  a  feoffment  of  him  or  a  bond  for  his 
[  •il?  ]  satisfaction,  and  for  the  deliverance  of  the  defendant,  ♦notwith- 
standing that  imprisonment,  for  this  is  not  by  duress  of 
imprisonment,  because  he  was  in  prison  by  course  of  law  ;  for  it  is 
not  accounted  in  law  duress  of  imprisonment,  but  where  either  the 
imprisonment  or  the  duress  that  is  offered  in  the  prison,  or  at  large 
is  tortious  and  unlawful,  for  executio  juris  non  habet  injuriam :  '* 
2  Inst.  482.     This  doctrine  is  repeated  in  the  passage  mentioned 

(1)  69  R.  R.  523  (2  C.  B.  548,  564).  (3)  67  fi.  R.  654  (13  M.  &  W.  427). 

(2)  5  B.  &  Aid.  117. 
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on  the  other  side  from  2  Bac.  Abr.  771  (7th  ed.),  tit.  Duress  (A),  Guiimimo 
where  Year  B.  Hil.  43  Edw.  III.  fol.  10  B.  pi.  82,  is  cited  in  the  i/ob, 
margin  (i).  Knight  and  Not-ton's  case  (2)  and  Stepney  v.  Lloyd  (3) 
show  that  the  distinction  is  between  legal  and  illegal  imprison- 
ments. In  an  Atumymous  (4)  case  in  Levinz,  a  party  caused  one 
against  whom  he  had  not  good  cause  of  action  to  be  arrested  and 
detained  in  prison  till  he  made  a  release,  with  menaces  that  he 
should  lie  there  and  rot  if  he  would  not  seal  a  release:  and, 
on  audita  querela,  it  was  held  that  the  release  so  made  was  not 
made  under  duress  so  as  to  avoid  the  deed,  he  being  in  custody 
under  the  King's  writ. 

(CoLEBiDOE,  J. :  That  was  a  colourable  use  of  the  King's  writ : 
can  the  case  be  law  ?) 

The  action,  if  colourable,  should  be  impeached  in  a  direct  manner. 
Next,  on  the  facts,  the  imprisonment  was  legal. 

(LoBD  Denman,  Ch.  J. :  You  must  not  argue  that  the  plaintiff 
was  lunatic :  for,  if  so,  how  could  the  agreement  be  good  ?) 

It  might  be  executed  during  a  lucid  interval.     But,  further,  the 

plaintiff's  counsel  having  concurred,  there  could  be  no  duress.    *   ♦ 

The  principle  acted  upon  in  giving  effect  to  the  agreement  of  counsel       [  118  ] 

appears  in  Fumival  v.  Bogle  (5).     Wcide  v.  Simeon  (6)  was  a  very 

different  case  from  this :  there  it  appeared  on  the  record  that  the 

party  bringing  the  action  knew  it  to  be  groundless.     The  agreement 

is  not   against  public  policy:   no  mischief  can  arise:  the  Lord 

CHANCEij:iOR,  if  the  release  ought  not  to  have  taken  place,  may  order 

the  proceedings  in  lunacy  to  go  on ;  or  a  fresh  commission  may 

issue. 

Cur.  adv.  vult. 

Lord  Denman,  Gh.  J.,  in  the  vacation  after  this  Term  (December 
11th),  delivered  the  judgment  of  the  Court  : 

This  was  atrial  of  an  issue,  whether  the  plaintiff,  notwithstanding 

(1)  The  objection  there    seems    to  thereupon  traversed  by  the  plaintiff, 

have  finally  been,   that  the  plea  of  (^)  ^  Leon.  239. 

durem  did  not  aver  that  the  bond  was  (3)  Cro.  Eliz.  646. 

made  against  the  vrill  of  the  defendant :  (4)  1  Lev.  68. 

the  plea  was  amended  by  inserting  (5)  28  R.  £.  34  (4  Buss.  142). 

CfjidTt  son  gree  et  volunt;  which  was  (6)  69  K.  R.  523  (2  C.  B.  548). 
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ouMMivo     an  arrangement  made  by  her,  was  entitled  to  the  possession  of 

Inge.        certain  title  deeds. 

We  are,  in  the  first  place,  clearly  of  opinion  with  the  plaintiff, 
that  her  title  to  the  deeds,  independently  of  that  arrangement,  was 
not  open  to  enquiry  on  the  trial ;  and  that  the  meaning  of  the  issue 
was,  whether  the  arrangement  alluded  to  prevented  her  from 
claiming  to  hold  the  deeds  though  otherwise  entitled ;  as  it  was  by 
means  of  that  arrangement  that  they  had  been  handed  over  by  the 
plaintiff  to  the  defendants. 

The  arrangement  was  this.  The  defendants,  plaintiff 's  daughters, 
were  prosecuting  a  commission  of  lunacy  against  her.  On  the 
enquiry  into  the  state  of  the  plaintiff's  mind,  before  the  Commis- 
sioners, after  certain  witnesses  had  been  examined,  it  was  arranged 

[  *119  ]  *that  the  commission  should  be  dropped  on  the  plaintiff  giving  up 
the  deeds.  This  arrangement  was  signed  by  the  counsel  attending 
on  both  sides.  On  the  trial  of  this  issue,  the  plaintiff  contended 
that  the  arrangement  was  not  binding,  because  obtained  by  duress. 
She  had  been  confined  at  an  asylum,  where  her  health,  and  even 
her  state  of  mind,  were  said  to  be  affected  and  endangered  by  the 
treatment  she  underwent.  The  attorneys'  clerk  swore  that  he 
believed  such  to  be  the  probable  effect  of  her  remaining  so  confined ; 
and,  farther,  that  she  acceded  to  the  arrangement  only  from  fear  of 
these  consequences. 

The  argument  for  the  plaintiff  was  that  this  confinement  was 
illegal,  as  she  was  permitted  by  the  arrangement  to  go  at  large  ; 
but  that,  even  if  lawful,  it  was  a  restraint  on  her  will,  which 
prevented  any  contract  made  under  that  duress  from  binding  her. 
On  the  defendants*  side,  it  was  argued  that  the  legal  process  set  in 
motion  for  ascertaining  the  state  of  the  plaintiff's  mind  was  lawful 
and  bond  fide ;  and  that,  even  if  ill  founded  in  fact,  an  arrangement 
made  between  the  parties  pending  the  enquiry  was  valid  and 
obligatory :  and  much  stress  was  laid  on  the  necessity  of  abiding 
by  engagements  made  by  those  who  represent  the  interests  of 
parties  litigating  in  courts  of  justice,  more  especially  when  sanc- 
tioned by  counsel  acting  for  the  benefit  of  both  parties.  Great 
weight  is  due  to  these  considerations,  which  no  doubt  ought  to  be 
held  decisive  in  any  ordinary  legal  proceeding,  when  both  parties 
are  competent  and  free  to  exercise  their  judgment.  But,  where 
one  party  is  alleged  to  be  a  lunatic,  and  threatened  with  the  con- 
sequences of  that  allegation,  the  parties  cannot  be  considered  as 

£  •120  ]      meeting  on    equal   *term8.      The    object    of  proceeding  with  a 
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commiBsion  of  lunacy  is  to  establish  incompetency  to  do  reasonable     Cvmiiivo 
acts,  and  to  take  the  management  of  the  supposed  lunatic's  affairs,  and        ij^ce. 
his  person,  out  of  his  own  hands,  and  lodge  them  in  others  appointed 
without  his  consent.    How  then  (it  may  be  asked)  can  those  who 
apply  for  the  commission  affirm  that  the  lunatic  is  able  to  negotiate 
an  agreement  of  which  his  pecuniary  interest  and  the  proper  care 
of  his  person  are  the  only  subjects  ?    We  are  of  opinion  that  the 
defendants  cannot  maintain  the  plaintiff's  competency  in  the  face 
of  their  own  proceeding.    But,  if  we  can  assume  that  the  plaintiff 
was  in  possession  of  her  right  reason,  she  was  the  proper  person  to 
retain  the  deeds  then  in  her  power,  and  ought  not  to  have  been 
deprived  of  them.    And,  if  she  was  induced  to  resign  them  by  fear 
of  personal  suffering  brought  upon  her  by  confinement  in  a  lunatic 
asylum  by  the  act  of  the  defendants,  the  resignation  would  appear 
to  be  brought  about  by  a  direct  interference  with  her  personal 
freedom.     Is  not  this  truly  described  as  duress?    and   was  the 
contract  which  resulted  made  with  her  free  will  ?    That  her  counsel 
exercised  a  sound  discretion,  and  did  the  best  for  their  client's 
interest,  we  do  not  for  a  moment  doubt.    But  they  are  not  invested 
by  any  superior  power  with  the  power  and  duty  of  guardianship 
over  the  lunatic.    Their  right  to  act  for  her  is  derived  from  herself 
alone.    As  long  as  she  was  at  liberty,  she  might  authorise  them  to 
appear  in  her  behalf  and  disprove  the  imputed  insanity :  but,  as 
she  was  incompetent  (by  the  hypothesis)  from  making  any  con- 
tract, she  was  incompetent  to  appoint  any  one  to  deal  for  her  in 
relation  to  her  liberty  or  her  property.    If,  on  the  other  hand,  *her       [  *121  ] 
counsel  acted  for  her,  believing  her  of  sound  mind,  from  the  same 
fear  of  inconvenience  and  disease,  as  likely  to  arise  from  her 
confinement,   which  affected  the  mind  of  their  principal,  their 
proceeding  ought  to  be  considered  as  enforced  by  the  same  duress. 
Possibly  it  might  have  been  more  for  the  plaintiff's  interest  in  this 
case  to  acquiesce  in  the  arrangement  than  to  question  it :  but,  if  it 
is  now  questioned  on  grounds  which  prove  it  to  have  no  binding 
force  at  law,  we  have  no  power  to  change  its  nature  and  say  that  it 
shall  be  carried  into  effect. 

The  case,  then,  was  properly  laid  before  the  jury  when  they  were 
asked  whether  the  plaintiff  made  the  arrangement  with  her  own 
free  will :  and  the  jury  found  a  true  verdict  when  they  negatived 
that  proposition. 

We  may  observe  that,  though  the  peculiar  facts  of  this  case  are 
not  assimilated  to  any  former  decision,  our  present  opinion  does. 
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CxjuMTSQ     not  clash  with  any,  but  appears  to  flow  from  well  regulated  principles. 
iNoi.        And  we  may  add  that  probably  some  other  arrangement  may  yet 
be  amicably  made,  more  favourable  to  the  interests  of  the  whole 
family  than  any  triumph  in  a  court  of  law. 

Rule  discharged, 

1W7.  DOE  D.   BASTOW  and   Others  v.   COX. 

Kov,  15. 
(11  Q.  B.  122—123;  S.  C.  17  L.  J.  Q.  B.  3;  11  Jur.  991.) 

r  122  1 

»•        ^  Proviso  in  a  deed :  A.  agrees  **to  become  tenant"  to  C.  and  D.  of  the 

premises  &c.,  "  at  their  will  and  pleasure,  at  and  after  the  rate  of  25Z.  4«. 
per  annum,  payable  quarterly.**    A.  remained  in  possession  under  this 
agreement  for  two  years,  and  paid  a  year's  rent ;  after  which  the  lessors 
distrained  for  four  quarters*  rent : 
Held  that  A.  was  tenant  at  will,  and  not  from  year  to  year. 

Ejectment  for  premises  in  Surrey.  On  the  trial,  before  Colt- 
man,  J.,  at  the  last  Surrey  Assizes,  it  appeared  that  the  defendant, 
on  June  18th,  1844,  mortgaged  his  interest  in  the  premises  to 
the  trustees  of  a  building  society,  now  lessors  of  the  plaintiff,  by  a 
deed  containing  this  proviso : 

"  The  said  W.  Cox  doth  hereby  agree  to  become  tenant  to  the 
said  R.  Bastow,"  &c.,  '*  their  executors,"  (fee,  **  of  the  premises 
hereby  demised,  henceforth,  at  their  will  and  pleasure,  at  and  after 
the  rate  of  251.  48.  per  annum,  payable  quarterly." 

The  defendant  retained  possession  and  paid  a  year's  rent,  but 
afterwards  made  default :  in  January,  1847,  the  lessors  of  the 
plaintiff  distrained  for  four  quarters'  rent  then  due:  and  on 
May  6th,  1847,  they  gave  him  notice  to  quit  in  a  week ;  which  not 
being  obeyed,  the  present  action  was  brought.  The  defendant's 
counsel  insisted  that,  by  the  proviso,  he  was  tenant  from  year  to 
year,  and  entitled  to  six  months'  notice.  Coltman,  J.  was  of  a 
different  opinion,  but  reserved  leave  to  move  for  a  nonsuit.  Verdict 
for  plaintiff. 

Lush  now  moved  (i)  that  a  nonsuit  might  be  entered  : 

The  legal  operation  of  the  proviso  was  to  create  a  tenancy  from 
[  •123  ]      year  to  year.     The  Courts  have  always  *favoured  such  a  construc- 
tion where  a  yearly  rent  has  been  reserved :  and  the  lessors  of  the 
plaintiff  recognised    a  yearly  tenancy   by  the  distress  for  four 
quarters. 

(1)  The  case  had  stood  over  ^from  the  commencement  of  the  Term,  in  order 
that  the  deed  might  be  produced. 
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(Erle,  J. :  Is  there  any  instance  in  which  the  words  "at  will  "        Dosd. 
have  been  overlooked? 


CoLERiDOB,  J. :  **  So  long  as  both  parties  shall  please  "  is  very 
different.) 

This,  under  the  circumstances,  was  a  tenancy  at  the  pleasure 
of  both. 

Lord  Dbnman,  Gh.  J. : 

The  Courts  are  desirous  to  presume  a  tenancy  from  year  to  year, 
where  parties  do  not  express  a  different  intention :  but  here  they 
have  expressed  it.  To  hold  otherwise  would  be  going  beyond  any 
decided  case. 

Coleridge,  J. : 

Mr.  Lush  says  the  rule  has  been  to  presume  in  favour  of  a  yearly 
tenancy.  But  it  is  also  a  rule  that  documents  shall  be  construed 
according  to  the  apparent  intention;  which,  in  the  present  instance, 
clearly  is  to  create  a  tenancy  at  will.  Bent,  at  the  rate  of  251.  48. 
per  annum,  is  to  be  paid  quarterly;  but  that  is,  if  the  will 
continues  undetermined:  otherwise  the  reservation  by  quarters 
will  not  take  effect. 

WlOHTMAN,  J.: 

I  am  of  the  same  opinion.  The  meaning  of  the  reservation  is, 
that  the  tenant  shall  pay  at  such  and  such  a  rate  during  the  time 
for  which  he  may  occupy. 

Eblb,  J. : 

I  am  of  the  same  opinion.  The  intention  is,  that  the  tenant 
shall  hold  at  the  will  of  the  lessors,  and  at  will  only. 

Rtde  refused. 


Cox. 
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1847.  DOE  D,   BIRMINGHAM   CANAL    COMPANY  (1)   v. 

""—'  BOLD. 

t  ^^^  1  (11  a  B.  127—130;  S.  C.  12  Jur.  350.) 

On  ejectment  upon  the  demise  of  a  corporation,  it  appeared,  from  defen- 
dant's admissions,  that  he  had  taken  the  land  by  permission  of  H.,  a 
servant  of  the  corporation,  and  that  F.,  another  servant  of  the  corporation, 
had  given  him  notice  to  deliver  up  possession.  No  lease,  nor  notice,  nor 
appointment  of  F.  or  H.  as  agent,  under  seal,  was  produced : 

Held,  that  the  jury  were  rightly  directed  to  find  for  the  plaintiff,  if  they 
thought  H.  and  F.  were  authorised  by  the  Company  to  act. 

A  tenancy  at  will,  commencing  in  1824  and  determined  in  1831,  before 
the  coming  into  effect  of  stat.  3  &  4  Will.  IV.  c.  27  (31st  December,  1833), 
is  no  bar,  under  sects.  2  (2),  7,  to  an  ejectment  commenced  in  1847. 

Ejectment  for  land  in  Worceetershire ;  demise,  let  January, 
1847. 

On  the  trial,  before  Erie,  J.,  at  the  last  Worcestershire  Assizes,  it 
appeared  that,  in  1881,  Joseph  Smith,  an  inspector  of  the  canal  of 
the  lessors  of  the  plaintiff,  by  order  of  John  Freeth,  a  clerk  and 
superintendent  of  the  Company,  served  notice  on  the  defendant, 
who  was  then  in  possession,  that  he  must  give  up  the  land  to  the 
Company.  The  defendant  answered  that  he  would  not  give  it  up, 
as  Houghton,  a  former  clerk  and  superintendent  of  the  Company, 
had  told  him  to  take  it  and  use  it  as  a  garden.  On  another 
occasion,  defendant  asked  whether  the  Company  would  allow  him  a 
trifle  to  give  it  up.  It  appeared  that  he  had  been  in  possession  ever 
since  1824.  No  actual  lease  was  produced.  For  the  plaintiff  it 
was  contended  that  this  was  evidence  of  a  tenancy  at  will  to  the 
Company,  commencing  in  1824  and  terminating  in  1881.  For  the 
defendant  it  was  argued  that  the  corporation  could  create  a  tenancy 
X  ♦128  ]  at  will,  or  determine  it,  only  by  some  deed  under  their  *corporate 
seal,  or  by  means  of  an  assent  authorised  under  seal.  The  learned 
Judge  told  the  jury  to  find  a  verdict  for  the  plaintiff  if  they 
thought  that  Houghton  and  Freeth  were  authorised  by  the  Com- 
pany to  act  as  above  stated.  Verdict  for  the  plaintiff.  Leave 
was  then  given  to  move  for  a  nonsuit  on  the  point  made  for  the 
defendant. 

(1)  The  corporation  under  the  title  of  public),  recited  in  stat.  5  &  6  Will.  IV. 

**the  Company  of  the  Proprietors  of  c.  xxziv.  (local  and  personal,  public), 

the  •  Birmingham  Canal  Navigations  "  which,  by  sect.  1,  repeals  the  above- 

was  first  created  by  stat.  34  Geo.  III.  mentioned  and  other    Acts,   and,  by 

c.  87.     See  earlier  and  later  Acts,  in-  sect.    2,  reincorporates  the  Company 

corporating  and  uniting  Companies  for  under  the  same  title, 

carrying   on    the    navigations,    from  (2)  See  now  37  &  38  Vict.  c.  67,  a,  1. 

1   stat.   8  Geo.   III.   c.   38,   to    stat.  —A.  0. 
58  Geo.  m.  c.  xix.  (local  and  personal, 
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In  this  Term  (i),  Dob  d. 

BiRMIKO- 

J.  Gray  moved  for  a  nonsuit,  or  for  a  new  trial :  Company 

First,  as  to  the  authority.  The  learned  Judge  appears  to  have  Bold. 
been  of  opinion  that  a  license  would  be  enough  to  account  for  the 
holding  by  the  defendant.  A  license,  however,  must,  upon  principle^ 
confer  a  tenancy  at  will.  And,  besides,  a  corporation  cannot  give 
a  license,  except  by  seal :  Com.  Dig.  Franchises  (F  18),  referring 
to  Bro.  Abr.  Corporations  and  Capacities,  pi.  50,  51,  and  Horn 
V.  Ivy  (2). 

(CoLEBiDGE,  J. :  A  corporation  may  maintain  use  and  occupation, 
where  they  have  suffered  the  defendant  to  occupy  the  land,  on  an 
implied  promise  in  consideration  of  their  permission  (s).) 

In  Mayor  of  Lvdlow  v.  Cliarlion  (4)  the  Court  of  Exchequer  class 
the  exceptions  from  the  ordinary  rule  as  to  the  inability  of  corpora- 
tions to  do  acts  without  seal:  and  the  granting  a  tenancy  from  year 
to  year  will  not  fall  under  any  class  there  designated. 

Next,  if  the  ruling  was  right  on  this  point,  it  follows  *that  there  [  *i'^9  ] 
was  a  misdirection  ;  for  then  there  will  have  been  a  tenancy  at  will 
created  in  1824,  and  no  action  brought  within  twenty  years  from 
1825 ;  so  that,  under  sects.  2  (5),  7,  of  stat.  3  &  4  Will.  IV.  c.  27,  the 
action  is  barred :  Doed.  Bennett  v.  Tutmer  (6).  It  is  true  that  this 
tenancy  was,  on  the  same  supposition,  determined  in  1881,  before 
the  passing  of  stat.  8  &  4  Will.  lY.  c.  27 ;  and,  according  to  Doe  d. 
Evans  v.  Page  (7),  sect.  7  does  not  apply  in  such  a  case.  But  in 
Doe  d.  Goody  v.  Carter  (s)  this  Court  held  that  the  section  applied 

to  a  tenancy  at  will  ending  in  1824  or  1829. 

Cur.  adv.  vtdt. 

Lord  Denman,  Ch.  J.,  in  this  Term  (November  25th),  delivered  the 
judgment  of  the  Court  : 
In  this  case  there  was  evidence,  in  the  nature  of  admission  from 

(1)  November  Sth.  Before  Lord  265,  266  (9  Q.  B.  315,  320,  321) ; 
Denman,  Ch.  J.,  Coleridge,  Wight-  Paine  v.  Strand  Union,  70  E.  E.  503 
man  and  Erie,  JJ.  (8  Q.  B.  326). 

(2)  1  Vent.  47,  48.  (5)  See  now  37  &  38  Vict.  c.  57,  a.  1. 

(3)  See  Beverley  v.  The  Lincoln  Gas  — ^A.  C. 

Light  and  Coke  Company,  45  K.  E.  626  (6)  56  E.  E.  692  (7  M.  &  W.  226). 

(6  Ad.  &  El.  829,  839,  840).  See  Turner  v.  Doe  d.  Bennett,  60 11.  E. 

(4)  55  E.  E.  794  (6  M.  &  W.  815,  850(9  M.  &  W.  643). 
821).    See  Beg.  v.  Great  North  of  Eng-  (7)  5  Q.  B.  767. 

land  Bailtoay  Company,  72  E.  E.  262,  (8)  72  E.  E.  472  (9  Q.  B.  863,  86b) 
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tlio  conduct  of  the  defendant,  that  the  secretary  of  the  Canal 

Company,  who  created  the  tenancy  at  will,  and  the  successor  who 

determined  it  in  1881,  had  authority  from  the  Company:  but  there 

was  no  direct  evidence  of  authority  under  seal.    The  Judge  left  it  to 

the  jury  to  say  whether  they  inferred  an  authority,  and  did  not  tell 

tliem  that  an  authority  under  seal  was  necessary.    A  motion  has 

been  made  for  a  new  trial  for  misdirection  in  this  respect :  but  we 

are  all  of  opinion  that  the  rule  should  be  refused.     The  jury 

were  at  liberty  to  infer  any  possible  valid  authority ;  and  we 

cannot  assume  that  a  Canal  Company  may  not  be  incorporated  by 

private  Act  of  Parliament,  and  may  not  be  empowered  thereby  to 

appoint  *an  agent  without  an  instrument  under  seal.     See  Hex  v. 

Bw  (1). 

It  was  further  contended  that  the  ejectment  was  barred  by  the 

Statute  of  Limitations :  but  it  is  clear  that  the  determination  of  an 

estate  at  will  before  that  statute  passes  gives  a  right  of  entry 

commencing  at  that  time:  Doe  d.  Evan$  v.  Page{t).    Therefore, 

there  will  be  no  rule. 

,  Rule  rejused. 


1847. 
i\Vw.  19. 

[130] 


BO  WEN  V.  OWEN  and  Akothbr(?j). 

(11  a  B.  130—136;  S.  C.  17  L.  J.  Q.  B.  5;  11  Jur.  972.) 

A  tender  is  valid  if  it  implies  merely  that  the  party  offers  a  given  sum  as 
being  all  that  he  admits  to  be  due :  btit,  if  it  imply  also  that  if  the  otker 
party  takes  the  money  he  is  required  to  admit  that  no  more  is  due,  the 
tender  is  conditional  and  insufficient. 

A  tenant  sent  to  his  landlord  26^.  with  a  letter  in  these  words :  **  I  have 
sent  with  the  bearer  26/.  to  settle  one  year's  rent  of  Nant-y-pair :  '*  Held  a 
good  tender. 

Kbplbvin.  Avowry  and  cognizance  for  82Z.  2«.  6d.,  rent  in  arrear. 
Plea,  as  to  65Z.  10«.  4^^.,  parcel  &c.,  that  no  part  of  that  sum  was 
in  arrear.  As  to  26/.  12«.  1^.,  residue  &c.,  tender,  and  refusal  to 
accept.  The  defendants  replied,  denying  the  tender:  and  issue  was 
thereupon  joined  (4). 

On  the  trial,  before  Bolfe,  B.,  at  the  Carmarthen  Summer 
Assizes,  1846,  the  plaintiff  proved,  in  support  of  his  plea  of  tender, 
that  he  had  sent  a  person  to  the  defendant  Owen,  the  landlord,  with 
26/.  5<.  7^^/.,  the  whole  sum  due  as  the  plaintiff  contended,  and  the 
following  letter,  signed  by  the  plaintiff. 


(1)  5P.  Wma419,424. 

(2)  6  Q.  B.  767. 

(8)  Foil,  t/btiea  v.  Bridgman  (1878) 


39L.  T.  601.— A.  0. 

(4)  There  wm  also  an  iaeue  on  JV6»> 
UuhH^  not  material  to  this  report. 
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"  Dear  Sib, — I  have  sent  with  the  bearer,  Thomas  Thomas,  the  Bowmr 
sum  of  twenty-six  pounds  five  shillings  and  seven  pence  halfpenny,  ownr. 
to  settle  one  year's  rent  of  Nant-y-pair.    I  am  "  &c. 

The  messenger  told  defendant  Owen  that  he  had  the  money  vnib. 
him  to  pay ;  but  defendant  refused  to  take  *it,  saying  there  was  [  *131  ] 
more  due  to  him.  The  messenger  went  away,  but  returned,  and 
told  defendant  that  he  had  some  pounds  more  in  his  pocket,  to  pay, 
in  addition  to  the  261.  Ss.  7^.,  certain  arrears  of  duties  payable 
under  plaintiff's  lease.  Defendant  again  refused  to  accept  the 
money  brought  by  the  messenger,  saying  there  was  more  due.  It 
was  objected  that  these  offers,  coupled  with  the  plaintiff's  letter, 
amounted  to  no  more  than  a  conditional  tender.  Bolfb,  B.  ruled 
that  the  tender  was  conditional,  and  insufficient:  but  (the  jury 
being  of  opinion  that  no  more  than  262.  58.  7^.  was  due  for  rent) 
he  reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
if  this  Court  should  hold  the  tender  sufficient :  and  a  verdict  was 
taken  for  the  defendants.  Watson,  in  the  ensuing  Term,  obtained 
a  rule  to  show  cause  why  a  verdict  should  not  be  entered  for 
the  plaintiff. 

Chilton  now  showed  cause  : 

The  rule  is  that  a  tender  must  be  without  condition  or  qualification. 
It  is  true  that,  in  the  most  general  form  of  tender,  there  is  an  im- 
plied assertion  that  no  greater  sum  is  due  ;  but  it  must  not  be  made 
an  express  condition  of  the  payment  that  the  party  receiving  shall 
accept  the  sum  paid  as  the  whole  balance  due.  The  letter,  here, 
rendered  it  impossible  for  the  landlord  to  take  the  money  without 
impliedly  making  that  admission.  Read  v.  Goldring  (i)  is  an 
instance  of  an  unconditional  tender,  and  would  have  resembled 
the  tender  on  the  second  occasion  here,  if  the  offer  had  not  been 
qualified  by  the  terms  of  the  letter.  In  Eckstein  v.  Reynolds  (2), 
where  a  witness  stated  that  he  had  tendered  81.  to  the  plaintiff, 
saying  *at  the  time  that  he  came  to  tender  it  "in  settlement  of  [  *132  j 
Beynoids's  account,"  Lord  Dbnman,  Ch.  J.  left  it  to  the  jury  to 
say  whether  the  tender  was  conditional  or  unconditional,  saying 
that  he  himself  was  of  the  former  opinion.  The  jury  having 
found  it  unconditional,  a  new  trial  was  moved  for,  but  refused. 
The  Lord  Chief  Justice  said :  ''  here,  there  was  enough  of 
ambiguity  to  make  the  matter  fit  for  a  jury,  and  they  have 
decided  it :  "  and  Littlbdalb,  J.  added  :  "The  question,  whether 

(1)  14  R.  B.  494  (2  M.  &  S.  86).  (2)  45  R.  B.  676  (7  Ad.  A  El.  80). 
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BowKN  a  tender  be  conditional  or  unconditional,  is  not  necessarily  for 
OwxN.  ih^  Judge.  Some  cases  are  clear,  others  not:  the  Judge  is  not 
bound  to  take  the  decision  on  himself  as  a  matter  of  law."  Here 
the  Judge  did,  with  the  assent  of  both  parties,  take  the  decision 
upon  himself ;  and  he  ought  to  have  done  so,  the  tender  being 
a  written  document,  and  containing  a  clear  qualification.    *   ♦    ♦ 

[  133  ]  Watson  (with  whom  was  Lush),  contra  : 

The  tender  here  did  not  purport  to  be  in  full  satisfaction.  At 
most  it  was  equivocal.  Bull  v.  Parker  (i)  is  undistinguishable 
from  this  case.  There  the  tender  was  proved  by  a  witness  who 
said :  "  I  offered  him  "  (plaintiff)  "  4Z.,  and  I  said,  I  went  by  the 
direction  of  Mr.  C.  Parker"  (defendant),  **  to  pay  him  4i.  in  full 
discharge  of  his  account ;  "  "I  did  not  say,  I  will  pay  the  money, 
if  you  will  accept  it  in  full  discharge."  Wightman,  J.,  in  the  Bail 
Court,  held  that  tender  sufficient.  In  the  argument  before  him, 
Henwood  v.  Oliver  (2)  was  cited,  where  the  tender  proved  was  that 
the  defendant's  agent  produced  money  to  the  plaintiff,  saying,  "  I 
am  come  with  the  amount  of  your  bill ;  "  and  the  Court  held  it 
sufficient,  observing  that  **  every  body  who  makes  a  tender  does  in 
effect  try  to  get  rid  of  the  plaintiff's  demand,  by  t>aying  only  a  part 
of  it  for  the  whole."  The  party  tendering  "  means,"  Pattbson,  J. 
[  •134  ]  *said,  "  that  the  amounjt  tendered,  though  less  than  the  plaintiff's 
bill,  is  all  that  he  is  entitled  to  demand  in  respect  of  it.  How  then 
would  the  plaintiff  preclude  himself  from  recovering  more  by  accept- 
ing an  offer  of  part,  accompanied  by  expressions  which  are  implied 
in  every  tender?  Expressio  eorum  qua  tacite  insunt  nihil  operatur.** 
Wightman,  J.,  referring  to  that  case  in  Bull  v.  Parker  (1),  said  : 
''  Here,  though  it  is  true,  the  words  were  not  the  same,  and  might 
be  capable  of  a  different  construction,  yet,  as  the  case  was  not  left 
to  the  jury,  nor  any  objection  made  on  the  part  of  the  plaintiff  to 
the  tender  when  it  was  proposed,  I  should  take  it,  that  there  was 
no  such  condition  annexed  to  it  when  it  was  made,  as  would  make 
it  amount  to  this,  '  unless  you  accept  this  money  in  full  discharge, 
I  Avill  not  pay  it  at  all.'  " 

(Coleridge,  J. :  The  construction  here  was  necessarily  for  the 
Judge,  the  question  arising  on  a  written  instrument :  for,  although 
the  agent  made  'the  tender  personally,  his  authority  was  limited  by 
the  letter. ) 

(1)  2  DowL  N.  S.  a4o.  (2)  55  R.  P.  2f)0  (1  Q.  B.  409). 
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To  make  a  tender  conditional  there  must  be  a  distinct  form  of       Bowbh 
condition :  it  is  not  enough  that  the  person  tendering  says :  ''  I       qwen. 
assert  this  to  be  all  that  is  due  :  "  he  must  say :  ''  take  this  in  full 
discharge,  or  take  nothing."    All  the  authorities  are  reconcileable 
with  Bull  V.  Parker  (i). 

(LoBD  Denman,  Ch.  J. :  The  question  here  may  be  put  thus : 
whether,  in  an  action  for  the  residue,  proof  of  payment,  and  of 
receipt  by  the  defendant,  under  the  circumstances  proved,  would 
have  been  proof  that  the  whole  was  paid.) 

In  Read  v.  Ooldring  (2)  the  expression,  that  the  party  was  ''  come 

to  settle,"  by  oflfering  a  given  sum,  does  not  seem  to  have  *been       [  ^las  ] 

thought  inconsistent  with  a  good  tender :  and  Lord  Dbnman,  Gh.  J., 

referring  to  that  case  in  Eckstein  v.  Reynolds  (s),  assumed  it  to  be 

clear  that  such  an  expression,  accompanying  an  offer  of  the  money, 

would  not  vitiate  it.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Gh.  J. : 

All  persons  who  make  a  tender  in  form  do  so  for  the  purpose  of 
extinguishing  the  debt.  If,  in  tendering  for  that  purpose,  they 
merely  propose  that  the  creditor  should  take  the  sum  offered,  and 
leave  it  open  to  him  to  persist  in  his  claim  for  more,  such  a  tender 
is  free  from  objection ;  but,  if  a  party  says  "  I  will  not  pay  this 
money  unless  you  give  a  receipt  for  it  as  the  whole  amount  due," 
that  is  no  legal  tender.  It  seems  here  to  have  been  agreed  that  the 
Judge  should  decide  whether  the  offer  was  conditional  or  not; 
nothing  therefore  turns  on  his  having  done  so;  but  I  think  his 
decision  on  the  point  was  a  wrong  one. 

COLBRIDOE,  J. : 

The  object  may  have  been  to  impose  a  condition ;  but  the  letter 
does  not,  in  my  opinion,  go  beyond  the  terms  of  a  legal  tender. 

WlOHTMAN,  J.  : 

Upon  the  expressions  used  here,  I  am  of  opinion  that  there  was  a 
tender,  not  conditional ;  and  I  think  so  for  the  same  reasons  which 
weighed  with  me  in  BxiU  v.  Parker  (i).  I  acted  there  principally  on 
the  decision  of  this  Court  in  Hemvoodv.  Oliver  (4).     When  that  case 

(1)  2  Dowl.  N.  S.  345.  (3)  45  E.  R.  676  (7  Ad.  &  El.  80). 

^2)  14  B.  B.  494  (2  M.  &  S.  86).  (4)  55  B.  B.  290  (1  Q.  B.  409). 
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BowKv       was  before  me  at  Nisi  Prins,  my  first  impression  from  the  authorities 
Oimr.       on  this  point  was  that  the  proof  offered  would  not  support  a  plea  of 
[  *136  ]       tender :  *but  I  afterwards  thought  otherwise ;  and  I  am  now  satis- 
fied that  such  a  tender  is  sufficient.    I  agree  in  the  observations  of 
my  brother  Pattbsoh  in  Henwood  v.  Oliver  (J).     His  Lordship  here 
read  the  passage  cited,  ante,  p.  808. 

Eblb,  J. : 

The  person  making  a  tender  has  a  right  to  exclude  presumptions 
against  himself,  by  saying :  ''  I  pay  this  as  the  whole  that  is  due :  '* 
but,  if  he  requires  the  other  party  to  accept  it  as  all  that  is  due, 
that  is  imposing  a  condition ;  and,  when  the  offer  is  so  made,  the 
creditor  may  refuse  to  consider  it  as  a  tender. 

Rule  absolute. 


1847.  CARRXTTHERS  v.  WEST, 

Nov.  18. 
(11  Q.  B.  143—146 ;  S.  C.  17  L.  J.  a  B.  4 ;  12  Jur.  79.) 

[  ^^^  ^  To  a  declaration  against  acceptor  on  a  bill  of  exchange  drawn  payable  to 

drawer's  order,  indorsed  by  him  to  B.,  and  by  B.  to  plaintiff,  defendant 
pleaded  that  he  accepted  for  the  accominodation  of  the  drawer  and  B.,  with- 
out consideration,  and  on  the  terms  and  condition  that  the  bill  should  be 
negotiated  for  their  accommodation  only  before  the  bill  became  due :  and 
that  the  bill  was  indorsed  to  plaintiff,  and  plaintiff  became  holder  after  it 
became  due : 

Held  a  bad  plea,  on  motion  for  judgment  nmi  fib$tarUe  veredicto. 

Assumpsit  on  a  bill  of  exchange  drawn  by  John  Sewell,  directed 
to  defendant,  for  802.,  value  received,  payable  to  Sewell's  order, 
two  months  after  date,  (which  period  had  elapsed),  and  then 
accepted  by  defendant,  and  then  indorsed  by  Sewell  to  Greorgo 
Barclay,  who  then  indorsed  to  plaintiff:  averment  of  notice  to 
defendant  and  promise  by  him  to  plaintiff  to  pay  according  to  the 
tenor  and  effect  of  the  bill,  acceptance  and  indorsements.  Breach  : 
non-payment. 

Flea  a.  That  defendant  accepted  the  bill  ''  at  the  request  and 
for  the  accommodation  of"  J.  Sewell  and  G.  Barclay,  "and  with- 
out any  value  or  consideration  whatever  ;  and  there  never  was  any 
value  or  consideration  for  the  said  acceptance  *'  by  defendant :  and 
''  defendant  so  accepted  the  same  upon  the  terms  and  condition 
[  *U4  ]  *that  the  same  might  be  indorsed  and  negotiated  for  the  accom- 
modation and  use  of "  J.  Sewell  and  G.  Barclay  "  only  before  the 
same  became  due  and  payable,  and  not  afterwards.*'     That  the 

(1)  55  B.  B.  290  (1  Q.  B.  409). 
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bill  was  indorsed  to  plaintiff  ''without  the  consent^  privity  or  Oarkutbbrs 
default  of  "  defendant,  ''  alter  the  same  became  due  and  payable,        wbbt. 
and  not  before  that  time ; "  and  that  plaintiff  ''  did  not  beeome  the 
holder  "  of  the  bill,  "  or  entitled  to  the  same  or  to  any  interest  or 
property  therein,  until  after  it  bo  became  due  and  payable." 

Replication :  De  injuria. 

There  was  also  another  issue  of  fact 

On  the  trial,  before  Goltman,  J.,  at  the  Summer  Assizes  for 
Surrey,  1846,  a  verdict  was  found  for  the  defendant  on  the  issue 
first  mentioned,  and  for  the  plaintiff  on  the  other. 

In  Michaelmas  Term,  1846,  Chamock,  for  the  plaintiff,  obtained 
a  role  mgi  for  judgment  non  obstante  vei-edicto^  or  for  a  new  trial. 

WUles  now  showed  cause : 

There  is  no  ground  for  judgment  non  obstante  veredicto  (i).  The 
allegations  which  are  immaterial  to  the  real  defence  may  be 
rejected :  Shearm  v.  Bumard  (2).  The  plaintiff  did  «not  become 
holder  till  after  maturity;  and  he  then  took  the  bill  liable  to 
all  equities  upon  it  (3) :  and  no  person  who  had  the  bill  before 
maturity  could  have  recovered  upon  it,  the  defendant  having 
accepted  upon  an  arrangement  to  which  Sewell  and  Barclay  were 
privy,  and  according  to  which  there  was  no  consideration  for 
^acceptance,  and  there  was  to  be  no  indorsing  except  for  their  L*i46] 
accommodation.  In  Sturtevant  v.  Foi'd{4),  which  will  be  cited  on 
the  other  side,  there  did  not  appear  any  agreement  restricting  the 
negotiation.  It  appears  from  the  language  of  the  Court  in  Stein  v. 
Yglesias  (6)  that  this  fact  raises  a  defence  in  the  case  of  a  bill 
accepted,  as  here,  before  maturity. 

King,  contra :  , 

The  plaintiff,  on  this  plea,  must  be  taken  to  be  holder  for 
value :  and  no  equity  against  such  a  holder  arises  from  the  mere 
fact  that  the  bill  was  an  accommodation  bill,  and  was  to  be 
negotiated  only  for  the  accommodation  of  earlier  parties,  the 
holder  having  no  notice  of  this.  Bills  of  exchange  may  be 
n^otiated  after  maturity  without  limit,  till  they  are  paid :  Callow 

(1;  The  argument  in  support  of  the  A.  C. 

application  for  a  new  trial  is  omitted.  (4)  61  E.  £.  483  (4  Man.  &  G.  101 ; 

(2)  10  Ad.  &  El.  593.  see  pp.  105,  106). 

(3)  See  now  Bills  of  Exchange  Act,  (5)  1  Cr.  M.  &  H.  oGo,  567  ;  S.  C.  o 
1882  (45  &  46  Vict,  c  61),  s.  36  (2).—  Tyr.  172,  174. 
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Carruthkbs  v.  Loicrence  (i),  Hubbard  v.  Jackson  (2).  It  has  been  intimated,  in 
Wbst.  some  cases,  as  Chalmers  v.  Lanion  (3),  that  a  party  taking  a  bill 
after  matmity  gains  no  better  title  than  his  indorser  had :  but  in 
Sturtevant  v.  Ford  (4)  the  Court  of  Common  Pleas  decided  that 
such  a  party  may  recover,  though  the  acceptance  was  for  accom- 
modation: and  they  upheld  the  decision  in  Charles  v.  Mar8den(5), 
\vhere  the  holders  had  notice,  which  is  not  so  here.  In  Sturtevant 
V.  Ford  (6),  Cbesswell,  J.  suggests  that  it  would  be  proper  to  say 
that  a  bill  after  maturity  was  taken  subject  to  its  equities  rather 
than  the  equities,  thereby  excluding  collateral  circumstances  and 
[  *146  ]  confining  the  restriction  *to  what  attaches  to  the  bill  itself,  a  view 
which  agrees  with  Burrough  v.  Moss  (7) ;  and  this  last  mentioned 
case  was  upheld  in  Whiteheeid  v.  Walker  {s). 

(WiGHTMAM,  J.:  When  Barclay  got  the  bill  he  had  power  to 
transfer  it  and  give  a  title:  it  is  consistent  with  the  plea,  that 
Barclay  indorsed  to  some  one  before  maturity,  who,  after  maturity, 
transferred  to  the  plaintiff. 

WiUes :  That  should  be  shown. 

WiGHTMAN,  J. :  Should  not  your  pleading  exclude  it  ?) 

It  does  not  appear  what  the  Court  of  Exchequer  would  have 
decided,  in  Stein  v.  Yglesias  (9),  after  the  allegations  suggested  had 
been  inserted.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 
We  think  the  plea  bad. 

Cg^eridoe,  Wiohtman  and  Erle,  JJ.  concurred. 

Hide  absolute  for  judgment  non  obstante  veredicto, 

(1)  15  E.  R.  423  (3  M.  &  S.  95).  v.  Cowie,  3  Q.  B.  469,  464. 

(2)  29  E.  £.  582  (4  Bing.  390).  (6)  61  E.  E.  483  (4  Man.  &  G.  101). 

(3)  10  E.  E.  709  (1  Camp.  383).  (7)  10  B.  &  C.  558. 

(4)  61  E.  E.  483  (4  Man.  &  G.  101,  (8)  62  R  E.  728  (10  M.  &  W.  696). 
see  pp.  105,  106).                                            (9)  1  Or.  M.  &  E.  565;  8.  C.  5  Tyr. 

(5)  1  Taunt.  224.    See  also  Lazaru$  172. 


^OL.  LXXV. 


1847.     Q.  B.     11  Q.  B.  178. 


318 


EEG.  V.  JAMES  CHAD  WICK  (1). 

(In  Error.) 

(11  a  B.  173,  205—244 ;  S.  C.  17  L.  J.  M.  C.  33 ;  12  Jur.  174 ;  2  Cox,  C.  C.  381 .) 

BEG.  V.  The  INHABITANTS  op  ST.  GILES  IN   THI^: 

FIELDS. 
(ST.  GILES  IN  THE  FIELDS  v.  ST.  MARY,  LAMBETH.) 

(11  a  B.  173—204,  244.) 

Stat.  5  &  6  Will.  IV.  c.  54,  s.  2  (passed  3l8t  August,  1835)  enacts  that  all 
marriages  wluch  shall  thereafter  be  celebrated  between  persons  within  the 
prohibited  degrees  of  consanguinity  or  affinity  shall  be  null  and  void. 

The  prohibited  degrees  are  those  declared  by  stat.  28  Hen.  VUI.  c.  7, 
s.  11  (2),  to  be  prohibited  by  God's  law. 

Consequently,  the  marriage  of  a  man  with  the  sister  (3)  of  his  deceased 
wife  is  prohibited,  and  void  by  stat  5  &  6  Will.  lY.  c.  54. 

This  law  extends  to  an  illegitimate  as  well  as  to  a  legitimate  child  of  the 
late  wife's  parents. 

The  case  of  Reg.  v.  SL  Giles  in  the  Fields  was  stated  and  argued 
as  follows  (4). 

On  appeal  against  an  order  of  a  police  magistrate  of  the  metro- 
polis for  the  removal  of  paupers  described  in  the  order  as  *'  Mary 


1847. 
-Viw.  17,2a 

[173] 


(1)  Approved  in  Brook  v.  Brook 
(1861)  9  H.  L.  C.  193  (affirming  S.  C. 
3  Sm.  &  G.  481, 27  L.  J.  Ch.  401) ;  see 
also  R.  V.  Brighton  (1861)  1  B.  &  S. 
447,  449  (per  WiGHTMAN,  J.,  during 
the  argument). — A.  C. 

(2)  Sections  11,  12,  13  (Pickering 
ed.  1763,  identical  with  sections  9,  10, 
11  in  Appendix  to  Ruffhead  ed.  1770, 
and  printed  together  as  section  7  in  the 
Statutes  of  the  Realm)  are  treated  as 
still  in  force  in  the  Statutes  Revised 
(2nd  ed.  p.  370,  note  to  32  Hen.  VIH. 
c.  38).  In  Wing  v.  Taylor  (1861)  2 
Sw.  &  Tr.  275,  30  L.  J.  P.  &  M.  258, 
where  a  husband  sought  to  annul  his 
marriage  on  the  ground  that  he  had 
previously  thereto  had  carnal  know- 
ledge of  his  wife's  mother  (see  28 
Hen.  Vin.  c.  7,  s.  12),  the  Judge 
Ordinary  allowed  a  demurrer  to  the 
petition  on  the  express  ground  that 
28  Hen.  VIII.  c.  7,  had  been  repealed 
and  not  revived.  The  case  in  the  text 
and  Brook  v.  Brook  {ubi  Bupra)  were 
1x>th  cited  in  the  argument  (2  Sw.  & 
Tr.  at  p.  285),  but  were  not  noticed  in 


the  judgment.  It  is  not  easy  to  recon- 
cile these  cases.  The  first  paragraph 
of  section  12,  which  declares  that 
affinity  may  be  constituted  by  mere 
carnal  connection  without  the  fact  of 
marriage,  is  new  in  28  Hen.  YIII. 
c.  7,  and  is  in  extension  of  the  pro- 
hibited degrees  as  declared  in  25 
Hen.  VIII.  c.  22,  s.  3,  where  the 
terms  of  the  declaration  are  identical 
with  8.  11.  But  marriages  to  which 
the  above  objection  applies  are  none 
the  less  emphatically  declared  to  be 
**  plainly  prohibited  and  detested  by 
the  laws  of  God."  On  the  other  hand, 
the  prior  Acts  are  to  be  used  "  simply 
as  the  best  interpreters  of  stat.  32 
Hen.  Vin.  c.  38"  (per  Coleridge,  J., 
post,  p.  357).  And  in  32  Hen.  VIII. 
c.  38,  s.  2(3),  •*  carnal  knowledge  of 
any  of  the  same  kin  "  appears  to  be 
included  among  the  '*  other  prohibi- 
tions than  God's  law  admitteth" 
against  which  the  statute  was  aimed 
(see  also  s.  2  (5) ).  It  may  therefore 
be  possible  to  draw  a  distinction 
between  section  11  and  section  12   uf 


(3)  (4)  For  notes  (3)  and  (4)  see  p.  314. 
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iiio.         Burrin,  the  widow  of  William  Burrin  deceased,  and   her   lawful 

The  iKHABi-  child  by  her  said  late  husband,  namely,  Emily,  born  on  or  about " 

ST^GiTra'iN   *^'»  ^^^^  *^®  parish  of  Lambeth,  in  Surrey,  to  the  parish  of 

theFiklds.    St.  Giles  in  the  Fields,  in  Middlesex,  the  Sessions  confirmed  the 

order,  subject  to  the  opinion  of  this  Court  upon  the  following 

case. 

The  pauper  Mary  was  bom  in  1804,  and  is  the  illegitimate  child 
of  Mary  Harris,  then  a  spinster.  The  said  Mary  Harris  cohabited 
before  marriage  with  John  GiUoe:  and  the  said  pauper  Mary  is 
the  illegitimate  daughter  of  the  said  Mary  Harris,  bom  during 
[*i74]  *such  cohabitation.  The  said  pauper  Mary  was  married  in  all 
respects  legally  (except  as  to  the  question  now  submitted  to  the 
consideration  of  this  Court)  to  the  said  William  Burrin  on  the 
19th  November,  1887.  Of  this  marriage  the  pauper  Emily  (bom 
on  21st  November,  1848)  is  the  issue.  The  said  John  Gilloe 
and  Mary  Harris,  after  the  birth  of  the  said  pauper  Mary,  viz.  in 
the  month  of  April,  1811,  intermarried,  and  had  issue  a  legitimate 
daughter  Hannah  Gilloe,  bom  after  the  marriage,  viz.  in  October, 
1811,  which  Hannah,  on  16th  January,  1881,  intermarried  with 
the  said  William  Burrin,  and  departed  this  life  before  his  said 
marriage  with  the  said  pauper  Mary,  viz.  on  29th  May,  1887. 
The  said  William  Burrin  died  on  5th  November,  1844:  and  his 
last  legal  settlement  was  in  the  appellant  parish. 

The  question  for  the  opinion  of  this  Court  is:  Whether  the 
said  alleged  marriage  of  the  said  William  Burrin  with  the  said 
pauper  Mary  was  celebrated  between  persons  within  the  pro- 
hibited  degrees  of  affinity,  and  is  not  therefore  null  and  void  ?  If 
this  Court  shall  be  of  opinion  that  such  alleged  marriage  is  null 
and  void,  the  order  of  the  said  Court  of  Quarter  Sessions,  and  the 
order  of  removal,  are  to  be  quashed  and  the  appeal  allowed.  If 
this  Court  shall  be  of  opinion  that  such  alleged  marriage  is 
valid,  the  order  of  the  said  Court  of  Quarter  Sessions  is  to  be 
affirmed. 

This  case  was  argued  in  Trinity  vacation,  1847  (5). 

28  Hen.  VHI.  c.  7,  on  the  ground  that  Beg.  v.  Brighton  (1861)  1  B.  &  S.  447, 

section  12  is  inconsistent  with  the  sub-  30  L.  J.  M.  C.  197. — A.  C. 

sequent  Act,  32  Hen.  VIQ.  c.  38.     It  (4)  These  cases  are  placed   in  the 

should  be  noticed  that  in  approving  order  in  which  thay  were    decided; 

Beg.  V.  Chadwicky  Lord  Ckaxworth  but  the  arguments  are  reported  in  tW 

refers  to  section  11  only  (see  Brook  v.  order  in  which  they  took  place. 

Brook,  9  II.  L.  C.  at  p.  22d).— A.  C.  (5)  June    14th,     15th,     and    30th. 

(3)  Including  a  half-sister  :     Melte  Befora  Lord  Denman,  Ch.  J.,  Patte- 

V.  Melie  (1859)  28  L.  J.  P.  &  M.  1 17  ;  son,  Coleridge  and  Eile,  JJ. 
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PetJtcoeky  Knapp  and  T.  CampbeU  Foster^  in  support  of  the         Bko. 

r. 


order  of  Sessions :  Thb  Inhabi- 

tants OF 
,  Giles  i 

IB  KlELI> 
[  •176  ] 


TANT9  OF 

The  marriage  of  the  pauper,  *Mary,  with  William  Burrin,  took  st.  gilbs  in 
place  after  the  passing  of  stat.  5  &  6  Will.  IV.  c.  54,  "  to  render   "^"^  '^'"^^* 


ceistain  marriages  valid,  and  to  alter  the  law  with  respect  to  certain 
voidable  marriages."  That  statute  enacts  (sect.  1)  that  "  all  mar- 
riages which  shall  have  been  celebrated  before  the  passing  of  this 
Act  between  persons  being  within  the  prohibited  degrees  of  affinity 
shall  not  hereafter  be  annulled  for  that  cause  by  any  sentence  of 
the  Ecclesiastical  Court,  unless  pronounced  in  a  suit  which  shall  be 
depending  at  the  time  of  the  passing  of  this  Act :  "  and,  by  sect.  2, 
''that  all  marriages  which  shall  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or  affinity 
shall  be  absolutely  null  and  void  to  all  intents  and  purposes  what- 
soever." The  questions  which  arise  on  the  present  occasion  there- 
fore are,  whether  the  marriage  with  a  deceased  wife's  sister,  generally, 
is  within  ''the  prohibited  degrees  of  affinity : "  and,  if  so,  whether  this 
is  the  case  when  the  second  wife  is  the  illegitimate  sister  of  the  first. 
It  is  therefore  to  be  determined,  what  are  the  "prohibited 
degrees  of  affinity?"  and,  first,  whether  marriage  with  a  wife's 
sister  is  prohibited  by  the  statute  law.  This  turns  in  the  first 
place  on  stat.  82  Hen.  VIII.  c.  88  ;  which  recites  that  the  usurped 
power  of  the  Bishop  of  Rome  had  much  unquieted  the  subjects  of 
the  realm  of  England,  "  as  by  making  that  unlawful  which  by 
God's  word  is  lawful,  both  in  marriages  and  other  things :  "  That 
on  this  account  it  was  thought  convenient  by  Parliament  to  provide 
specially  for  two  things :  1.  The  case  of  marriages  dissolved  by 
the  Bishop  of  Bome  on  pretence  of  former  contract :  2.  Also  of 
marriages  dissolved  "by  reason  of  other  prohibitions  *than  God's  ['ne] 
law  admitteth,  for  their  lucre  by  that  Court  invented,  the  dispensa- 
tions whereof  they  always  reserved  to  themselves,  as  in  kindred  or 
affinity  between  cousin-germans,  and  so  to  fourth  and  fourth  degree, 
carnal  knowledge  of  any  of  the  same  kin,  or  affinity  before  in  such 
outward  degrees,  which  else  were  lawful,  and  be  not  prohibited  by 
God's  law."  It  then  (sect.  2)  proceeds  to  enact  that,  from  and  after 
the  1st  July  next  coming  (a.d.  1540),  "  all  and  every  such  mar- 
riages as  within  this  Church  of  England  shall  be  contracted 
between  lawful  persons  (as  by  this  Act  we  declare  all  persons  to  be 
lawful,  that  be  not  prohibited  by  God's  law  to  marry)  such  mar- 
riages being  contract  and  solemnized  in  the  face  of  the  Church,  and 
consummate  "  &c.,  shall  be  by  authority  of  this  present  Parliament 
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Rko.        aforesaid  deemed,  judged  and  taken  to  be  lawful,  good,  just  and  in- 

Thb  inhabi-  dissoluble,"  notwithstanding  any  precontract  of  matrimony  not  con- 

StT^lks  IN    s^iDamate,  dispensation,  &c.,  "and  that  no  reservation  or  prohibition, 

THE  ftbldb.   God's  law  except,  shall  trouble  or  impeach  any  marriage  without  the 

Levitical  degrees."    Finally,  that  no  person  shall  be  admitted  in  the 

spiritual  Courts  to  process,  plea,  or  allegation,  contrary  to  this  Act. 

So  much  of  this  statute  as  related  to  precontracts  was  repealed 

by  the  statute  2  &  8  Edw.  VI.  c.  23,  s.  2.     And  by  stat.  1  &  2  Phil- 

&  M.  c.  8,  entitled  "  An  Act  repealing  all  articles  and  provisions 

made  against  the  See  Apostolic  of  Rome,  since  the  20th  year  of 

King  Henry  the  Vlllth,"  the  whole  of  stat.  82  Hen.  VHI.  c.  88,  is 

repealed  (sect.  19).     But  by  stat.  1  Eliz.  c-   1,  ss.  11,  12,  it  is 

enacted  "  That  so  much  of"  stat.  82  Hen.  VIII.  c.  88,  "  as  in  the 

time  of  the  late  King  Edward  the  Vlth  "  ♦**  was  not  repealed," 

[•177]       "may  from  henceforth"  "stand  and  be  revived."     The  result 

therefore  is,  that  so  much  of  stat.  82  Hen.  VIII.  c.  88,  as  applies  to 

the  present  case  is  still  in  force;  and  the  marriages  forbidden  by  it 

are  such  as  are  "  prohibited  by  God's  law,"  and  those  only. 

But,  to  determine  what  marriages  are  "  prohibited  by  God's  law  " 
according  to  legal  interpretation,  it  is  necessary  to  consider  the 
effect  of  certain  nearly  contemporary  statutes  which  have  been 
thought  to  bear  on  the  question.  Stat.  25  Hen.  VIII.  c.  22 
(sect.  2)  annuls  King  Henry  VIII.'s  marriage  with  Queen  Katharine, 
and  affirms  that  with  Anne  Boleyn.  This  statute,  entitled  "  An  Act 
concerning  the  King's  succession,"  recites  (sect.  8)  the  marriages 
"  prohibited  and  detested  by  the  laws  of  God,"  and  among  them  the 
marriage  of  a  man  with  his  wife's  sister ;  and  enacts  (sect.  4)  that 
no  person  may  marry  within  the  said  degrees,  and  that  any  separa- 
tion by  the  Archbishops  &c.  of  parties  so  married  shall  be  valid. 
This  statute  was  expressly  repealed  (according  to  the  judgment  of 
Vauohan,  Ch.  J.  in  Hill  v.  Good  (i) )  by  stat.  28  Hen.  VIII.  c.  7, 
which,  on  the  marriage  of  Henry  VIII.  with  Jane  Seymour, 
re-enacted  (sect.  9)  the  nullity  of  the  King's  marriage  with  the 
Lady  Katharine,  and  annulled  (sect.  10)  also  his  marriage  with 
Anne  Boleyn.  This  last  statute  proceeds  (sect.  11)  to  recite  pro- 
hibited marriages  in  nearly  the  same  words  as  stat.  25  Hen.  VIII. 
c.  22,  s.  8,  extending  the  application  of  this  recital  (by  sect.  12) 
to    the  case    of   consanguinity   or  affinity   to   persons    carnally 


(1)  Vaughan,  302,  323.     See  sect.  2,      Chitty  Statutes,   oth  ed.   vol.   7,   tit. 
And    see    Chitty's  Statutes,    Vol.    I.      Marriage,  p.  2,  note  {b). — A-  C. 
Part  2,  p.   711,  note  (6).     [And  c.f. 
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known  without  marriage ;  and,  by  sect.  IS,  it  re-enacts  the  prohibi-         Rkg. 
tions  of  stat.  25  Hen.  VIIL  c.  22,  ♦s.  4,  almost  verbatim.     But  in  thb  Ixhabi- 
the  same  Session  another  Act  passed  (28  Hen.  VIII.  c.  16),  which,  st^q^lks^in 
by  sect.  2,  made  bulls  and  dispensations  by  the  Pope  to  persons  in   thb  Fields. 
the  King's  dominions  void ;  and  enacted  that  all  marriages  made       ^-  *^^^  ^ 
before  3rd  November,  26  Hen.  VIIL  (1534),  whereof  there  was  no 
divorce  or  separation  had,  **  and  which  marriages  be  not  prohibited 
by  God's  laws,  limited  and  declared  in  the  Act  made  in  this  present 
Parliament  for  the  establishment  of  the  King's  succession,  or  other- 
wise by  Holy  Scripture,"  shall  be  good  and  lawful.     This  statute, 
it   will  be  observed,  does  not  re-enact  the  prohibitions   of  stat. 
28  Hen.  VIIL  c.  7 :  these  were  then  in  force :  it  merely  declares  that 
marriages  not  contrary  to  that  Act  shall  be  lawful. 

But,  on  the  accession  of  Mary,  the  Act  2  stat.  1  Mary,  c.  1, 
was  passed,  to  validate  her  mother  Katharine's  marriage  with 
Hen.  VIIL     This  Act  (sect.  8)  expressly  repeals  the  whole  of  stat. 

25  Hen.  VIIL  c.  22,  and  so  much  of  stat.  28  Hen.  VIIL  c.  7,  or  "  any 
other  Act "  whereby  the  marriage  in  question  is  declared  to  be 
against  the  word  of  God  or  unlawful :  rendering  them  ''  void,  and 
of  no  force,  nor  effect,  to  all  intents,  constructions,  and  purposes, 
as  if  the  same  "  *'  had  never  been  had  ne  made."  And  it  enacts 
that  the  marriage  in  question  (which  was  with  a  deceased  brother's 
widow)  be  **  adjudged  to  be,  and  stand  with  God's  law," 

By  stat.  1  &  2  Phil.  &  M.  c.  8,  already  referred  to,  sect.  17,  all 
that  part  of  stat.  28  Hen.  VIIL  c.  7,  *'  that  concerneth  a  prohibition 
to  marry  within  the  degrees  expressed  in  the  said  Act,"  was  again 
expressly  repealed. 

Lastly,  stat.  1  Eliz.  c.  1,  already  cited  (which  revives  a  por- 
tion of  stat.  32  Hen.  VIIL  c.  38),  does  not  revive  either  stat. 

26  Hen.  VIIL  c.  22,  or  stat.  28  Hen.  VIIL  c.  7 ;  but  *it  does  revive       f  ♦179  ] 
stat.  28  Hen.  VIIL  c.  16.     Therefore  the  only  subsisting  statute 
affecting  the  question,  prior  to  stat.  32  Hen.  VIIL,  is  28  Hen.  VIIL 

c.  16.  That  statute,  as  has  been  already  said,  enacts  no  prohibitions, 
but  simply  declares  that  marriages  not  prohibited  by  God's  law, 
declared  in  stat.  28  Hen.  VIIL  c.  7,  which  was  then  in  force,  are 
valid.  Those  prohibitions  having  ceased  by  repeal  of  the  last 
mentioned  Act,  stat.  28  Hen.  VIIL  c.  16,  seems  to  me  now  quite 
beside  the  question :  and  it  is  unfairly  urged  by  Vaughan,  Ch.  J., 
in  Hill  V.  Good{\),  that  the  statute  of  28  Hen.  VIIL  c.  7,  was 
revived  by  the  reviver  of  stat.  28  Hen.  VIIL  c.  16. 

(I)  Vaughan,  32 >. 
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Kbo.  But  again  :  the  same  learned  Judge  argues  (i)  that  "  the  Act  of 

The  ivuABi-  1  &  2  Phil.  Sc  M.  c.  8,  doth  not  repeal  this  Act  entirely  of 
s/gim-s  TK  *^  ^®^'  ^^'*  ^'  ''^  ^^^  repeals  only  one  clause  of  it ;"  namely,  the 
THE  Fields,  thirteenth.  But  the  prior  "  clause,"  namely  sect.  11,  which  Yauohan, 
Ch.  J.  here  asserts  to  be  unrepealed,  is  a  mere  recital.  It  declares 
that  **  many  inconveniences  have  fallen  "  ''by  reason  of  marrying 
within  the  degrees  of  marriage,  prohibited  by  God's  laws,  that  is  to 
say,"  the  marriage  with  a  wife's  sister,  among  others.  The  enact- 
ing part,  sects.  12,  18,  which  follows,  is  unquestionably  repealed. 
But  the  recitals  of  a  statute  are  not  binding  upon  courts  of  law, 
except  for  the  purpose  of  construing  the  particular  Act  in  which 
they  are  contained.    A  recital  standing  alone  can  have  no  force. 

It  follows  that,  by  the  statutes  which  were  in  existence  when 
stat.  5  &  6  Will.  lY.  c.  54,  passed,  all  marriages  were  lawful  which 
were  not  prohibited,  according  to  stat.  82  Hen.  YIII.  c.  38,  s.  2, 
[  'ISO]  "by  God's  law."  But  under  *the  same  statute  of  Hen.  YIII.,  as 
interpreted  by  the  courts  of  common  law,  these  Courts  had  no 
power  to  prohibit  the  Ecclesiastical  Courts  from  determining  upon 
questions  of  marriage,  unless  it  was  in  the  case  where  the  marriage 
was  "without  the  Levitical  degrees."  Supposing,  therefore,  a 
marriage  could  be  shown  to  be  "within  the  Levitical  degrees," 
though  not  prohibited  "  by  God's  law,"  then,  although  such 
marriage  would  be  valid  within  the  first  part  of  the  statute,  yet,  if 
the  Ecclesiastical  Courts  were  to  proceed  to  set  it  aside  as  **  within 
the  Levitical  degrees,"  the  common  law  Courts  would  not  interfere. 
This  was  the  substantial  question  decided  in  HiU  v.  Good  (2).  And 
upon  this  foundation  the  law  rested  till  the  passing  of  stat.  5  &  6 
Will.  lY.  c.  54.  But  that  Act  entirely  altered  the  case.  The  Court 
must  now  determine,  hot  only  whether  a  marriage  is  within  or 
without  the  Levitical  degrees,  but  whether  it  is  within  or  without 
the  prohibition  of  "  God's  law  "  also. 

Vaughan,  Ch.  J.,  in  Hill  v.  Good  (3),  (wrongly,  as  the  respondents 
say)  affirmed  "this  marriage"  (with  a  wife's  sister)  "to  be  ex- 
pressly prohibited  within  the  18th  of  Leviticus  ;  in  which  case  "  it 
must  be  within  the  Levitical  degrees."  But,  he  added,  "  If  it  were 
not  so  prohibited,  yet  it  is  not  a  marriage  without  the  Levitical 
degrees,  but  within  them,  and  therefore  no  prohibition  will  lie  for 
impeaching  it ;  for  marriages  not  to  be  impeached  must  be  without 
the  degrees,  and  for  that  some  mamages  within  the  degrees  may 

(1)  Vaughan,  327.  (3)  Vaughan.  305. 

(2)  Vaughan,  302 


VOL.  Lxxv.]  1847.     Q.  B.     11  Q.  B.  180—182.  819 

be  lawfal."  Now  the  decision  of  the  second  point  only  was  sufficient         uhg. 
for  the  purpose  of  the  judgment  in  Hill  v.  Oood  (i).     Whether  the  the  Ikhabi- 
Ecclesiastical   Court  was  right  or  wrong  in  pronouncing  such  a  q^^q^^^^ 
marriage  invalid,  it  was  plain,  on  the  *oonstruction  given  to  stat.   t««  Fibliw. 
82  Hen.  VIII.  c.  88,  s.  2,  that  no  prohibition  would  lie,  if  the       ^  *'^^  ^ 
marriage  were  within  the  Levitical  degrees.     The  rest  of  the  judg- 
ment in  that  case,  in  which  Vauohan,  Ch.  J.  argues  with  much 
learning  that  such  a  marriage,  if  not  within  the  prohibitions  of  the 
18th  chapter  of  Leviticus,  is  yet  **  prohibited  by  God's  law,"  may 
be  regarded  as  having  no  authority  but  that  of  an  argument,  and 
not  of  a  decision  on  the  point  now  in  issue. 

Nor  does  any  other  decided  case  contain  the  judgment  of  a  court 
of  common  law  to  the  effect  that  such  a  marriage  is  invalid.  In 
Harrison  v-  Dr.  Bunvell  (2)  (decided  before  Hill  v.  Good  (i) )  a 
prohibition  went  in  a  case  of  marriage  with  a  great  uncle's  widow : 
which,  therefore,  was  held  not  to  be  prohibited  by  the  law  of  God. 
In  Manners  case  (3)  it  should  seem  that  a  consultation  was  granted ; 
bat,  notwithstanding  the  criticism  of  Yaughan,  Ch.  J.  (4)  on  the 
report  of  that  case  in  Croke,  it  does  not  appear  that  the  Court 
expressed  any  opinion  that  marriage  with  a  wife's  niece  was  pro- 
hibited "  by  God's  law."  Vaughan,  Ch.  J.  proceeds  to  say  (4) : 
**  Sir  Edward  Coke,  in  the  first  edition  of  his  Littleton,  saith,  that 
one  Pierson  (5)  was  sued  in  the  Ecclesiastical  Court  for  marrying 
his  first  wife's  sister's  daughter  against  the  canons  of  the  Church  ; 
and  that  the  Court  of  Common  Pleas,  upon  consideration  taken  of 
the  statute  of  82  Hen.  VIII.,  granted  a  prohibition,  because  the 
marriage  was  not  prohibited  by  the  Levitical  degrees.  And  these 
two  cases  have  been  principally  insisted  on  to  prove  no  marriage  is 
within  the  Levitical  *degrees,  if  the  degree  be  not  particularly  |  *182  | 
mentioned  in  the  eighteenth  of  Leviticus.  But  upon  occasion  of 
Harrison's  case  (6),  lately  adjudged  in  this  Court,  I  made  search  for 
the  records  of  these  two  cases."  "  By  the  record  of  Pierson' s  case, 
which  was  in  Trinity,  2  Jac,  it  appears  that  in  Hilary  Term 
following  a  consultation  was  granted,  which  Sir  Edward  Coke 
mentions  not  in  his  Littleton.     And  in  the  second  edition  of  his 

(1)  Vaughan,  302.  note  in  Vaughan,  at  p.  322,  is  **  Pier- 

\2)  Vaughan,  206.  90fC9    case,    not  Por«on«',*'   while  in 

(3)  Moore,   907;    8.   C.  Cro.  Eliz.  Harrison  v.  Burwell,  Vaughan,    247, 
228  (sub  nom.  MarCs  cajse).  the  name  is  spelt  Pearson  (at  p.  248). 

(4)  HUl  T.  Good,  Vaughan,  321,  322.  —A.  C. 

(5)  This  is  identical  with  Parstmn^  (6)    Ilarriwn       v.     Dr,      Burivdl, 
case,  cited  poH,  339.    The  marginal  Vaughan,  206. 
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Beg.  Littleton,  and  all  the  subsequent  editions,  that  case  is  omitted.'^ 
Thb  Ikhabi-  ^^^  ^^^^  appears  to  be,  that  this  passage  was  omitted  in  all  the 
st'g^lks^ik  ^i^ions  between  the  second  and  the  ninth,  in  which  it  is  restored. 
THE  Fields.  In  Hargrave  and  Butler's  edition  (Co.  Litt.  235  a)  it  stands  thus : 
''  A  man  married  the  daughter  of  the  sister  of  his  first  wife,  and 
was  drawn  in  question  in  the  Ecclesiastical  Court  for  this  marriage, 
alleging  the  same  to  be  against  the  canons ;  and  it  was  resolved  by 
the  Court  of  Common  Pleas,  upon  consideration  had  of  the  said 
statute,  that  the  marriage  could  not  be  impeached,  for  that  the 
same  was  declared  by  the  said  Act  of  Parliament  to  be  good,  inas- 
much as  it  was  not  prohibited  by  the  Levitical  degrees."  In 
note  149,  on  this  passage,  Mr.  Butler  says,  ''This  passage  exposed 
Sir  Edward  Coke  to  much  censure,"  &c. :  and  adds,  citing  Burn's 
Eccl.  Law,  vol.  iii.  p.  402,  3rded.  (i).  "  There  are  several  degrees, 
which,  although  not  expressly  named  in  the  Levitical  law,  are  yet 
prohibited  by  that,  and  by  the  statute  of  82  Hen.  VIII.  c.  88,  by 
parity  of  reason.  Hence  in  the  case  of  Wortley  and  Watkinson  (2), 
a  consultation  was  granted,  where  one  had  married  the  daughter  of 
the  sister  of  his  former  wife;  which  (as  Sir  John  King  laid  the 
[  *183  ]  argument)  is  *the  same  degree  of  proximity,  as  the  nephew's 
marrying  his  father's  brother's  wife ;  and  this  being  expressly 
prohibited,  the  other  by  parity  of  reason  is  so  likewise  ;  as  it  had 
been  declared  E.  16  Jac.  in  Pennington's  case,  before  the  High 
Commissioners.  Which  point  was  again  argued  T.  1  Ann.  in  the 
case  of  Snowlitig  and  Xiirsey  (3),  and  consultation  granted  as  before, 
notwithstanding  the  case  of  Richard  Parsons,  mentioned  by  Lord 
Coke,  1  Inst.  235,  in  which  it  was  first  determined  not  to  be  within 
tlie  Levitical  degrees,  and  prohibition  granted;  but  a  consultation 
being  awarded  on  debate,  two  years  after,  that  case  is  said  to  have 
betn  expunged  out  of  the  First  Institute,  by  order  of  the  King  and 
Council."  **But  where  in  the  case  of  Harrison  &nd  Burwell.T!. 
20  Car.  II.  (4)  in  the  spiritual  Court,  one  had  married  the  wife  of  his 
great  uncle,  this  was  declared  not  to  be  within  the  Levitical  degrees : 
and  accordingly,  after  the  opinion  of  all  the  Judges  taken  by  the 
King's  special  command,  a  prohibition  was  granted."  Mr.  Butler 
then  adds,  from  Lord  Nottingham's  MS.  notes :  **  Note,  the  case 
of  llichard  Parsons,  T.  2  Jac.  Ro.  1032,  where  a  man  may  marry 
the  daughter  of  his  wife's  sister,  which  is  in  the  editions  of  1628 

(1)  Vol.    2,    p.    447,     9th    ed.   tit.      254 ;  3  Keb.  660. 
Mui-iiage,  1.  (3)  2  Lutw.  1075. 

(2)  2  (T.)  Jones,  118;  *«?.  C,  2  Lev.  (A)  Vaughan,  206. 
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and  that  of  29,  and  is  here  left  out.     See  Moore,  1266,  Manners        Bbo. 

case,  88  Eliz.  (i)  in  (2}  the  case  of  the  widow  of  one  Bennington,  ^hb  Ikhabi- 

who  claimed  a  widow's  estate,  but  was  denied  because  she  was  q^^q^^^^ 

niece  to  the  former  wife  of  Bennington,  who  had  done  penance  for   the  Fields. 

the  incestuous  marriage ;  but  it  was  resolved  she  should  have  her 

widow's  estate,  because  there  was  never  any  divorce  had  in  the  life 

of  her  husband,  though  there  was  cause."    Lord  Nottinqham  refers 

also  to  *some  other  authorities  noticed  in  this  argument,  and  to      [  •is*  ] 

"  B.  Stillingfleet's  Life,   p.   121."     The  opinion  in  Remiington's 

case  (3)  was  clearly  extrajudicial,  inasmuch  as,  no  divorce  having 

been  granted,  the  point  did  not  arise :  the  case,  however,  is  relied 

on  by  Vaughan,  Ch.  J.  (4) :  but  the  conclusion  which  he  draws  is 

only  that  which  has  been  already  admitted,  viz.,  that  the  marriage 

with  a  wife's  sister's  daughter  is  ''  within  the  Levitical  degrees  :  " 

which,  as  has  been  already  contended,  it  may  be,  and  yet  valid 

within  the  first  branch  of  stat.  82  Hen.  YIII.  c.  88. 

The  general  result  therefore  appears  to  be,  that  Lord  Coke,  and 
others  who  followed  the  maxims  of  the  common  law,  were  reluctant 
to  admit  the  invalidity  of  marriages  of  this  description ;  but  that 
the  Ecclesiastical  Courts  persisted  in  regarding  them  as  invalid 
because  within  the  Levitical  degrees :  and  that  the  courts  of 
common  law  ultimately  came  to  the  conclusion  that,  if  they  were 
within  those  degrees,  they  could  not  prohibit.  And  this  again  is 
consistent  with  the  view  of  the  case  taken  by  Yauohan,  Gh.  J. 
**  It  is  not  strange,"  he  says,  "  that  at  first  prohibitions  were 
granted  upon  the  statute  of  82  (5)  in  cases  which  were  not  specifically 
mentioned  in  the  18th  of  Leviticus,  but  after  discussions  of  the 
Levitical  degrees  upon  consultations  prayed,  it  was  manifestly 
found  that  divers  marriages  must  be  prohibited  within  the 
Levitical  degrees,  not  nominally  expressed  in  the  18th  of 
Leviticus  "  (4). 

In  the  case  of  Worthy  v.  Watkinson  (6),  cited  in  Mr.  Butler's  note, 
it  seems  doubtful  whether  the  marriage  *was  with  a  step  daughter      [  «i86  ] 
or  a  wife's  sister's  daughter;  but  prohibition  was  granted,   and 
consultation  refused.     Snowling  v.  Nursey  (7)  was  decided  expressly 

(1)  Sic,  [See  ante,  p.  319,  note  See  i?eriw i n^r^on  v.  Co/e,  Noy*8  Rep.  29. 
(3).      This    case    is    also    cited     as  (3)  Hob.  181. 

*•  Manns  case "  in  Harrison  v.  Burwell  .     (4)  Hill  v.  Qood,  Vaughan,  302,  322. 

(Yaughan,    247,    249),    and    ''Man's  '      (5)  Sic, 

case  "  in  Hill  v.  Good  (Vaughan,  321).  (6)  2  (T.)  Jones,   118  ;  S.  C.  2  Lev. 

—A.  C]  254  (see  the  note,  p.  255) ;  3  Keb.  660. 

(2)  RenningtmCs     case.      Cited     in  (7)  2  Lutw.  1075. 
Howard  v.  BaHlet,  Hob.  181  (5th  ed.). 
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Bao.  on  the  ground  (which  would  now  be  held  erroneous)  that  the 
TheIkhabi-  marriage  there  in  question  (with  a  wife's  sister's  daughter)  was 
^^fo^mi^  prohibited  by  the  99th  canon  of  1608.  Butler  v.  GaatriUii)  merely 
THB  Fields,   followed  if i«  v.  Good  (2). 

The  courts  of  common  law  having  therefore  nowhere  expressly 
recognised  the  invalidity  of  these  marriages,  it  becomes  necessary 
to  examine,  whether,  on  any  other  ground,  they  can  be  said  to  be 
"  prohibited  by  God's  law." 

The  first  argument  is  that  which  is  based  on  the  interpretation 
of  Scripture.  The  so-called  ''  Levitical  degrees  "  are  sanctioned  by 
the  canons  of  1608.  Although  these  degrees  are  mentioned  in 
stat.  82  Hen.  YIII.  c.  88,  s.  2,  yet,  legally  speaking,  there  is  no 
authoritative  exposition  of  them  in  the  canons  in  question.  Now 
the  18th  chapter  of  Leviticus  does  not  in  express  terms  forbid 
marriage  with  a  wife's  sister,  or  any  other  marriage  with  the 
collateral  relations  of  a  wife:  while  the  peculiar  prohibition  in 
verse  18  {"  neither  shalt  thou  take  a  wife  to  her  sister,  to  vex  her," 
"beside  the  other  in  her  lifetime  ")  seems  to  admit,  by  implication, 
the  lawfulness  of  such  a  marriage  after  the  wife's  death.  This  is 
the  interpretation  of  the  chapter  adopted  by  the  Jews  both  in 
ancient  and  modern  times :  Michaelis,  Commentaries  on  the  Laws 
of  Moses,  vol.  ii.  p.  112  (Smith's  translation) ;  Fagius  ad  locum, 
Gritici  Ssbcri,  tom.  i.  p.  822  ;  Galmet's  Comment,  in  locum  tom.  i. 
part  1,  p.  64;  Bishop  Kidder's  Commentaries  on  the  Five  Books 
[  ♦186  ]  of  Moses,  vol.  ii.  p.  106 :  and  this  is  admitted  *by  Vatjohan,  Ch.  J. 
himself  in  Harrison  v.  BurweU  (3).  It  is  conceded,  for  the  purpose 
of  this  argument,  that  the  chapter  in  question  relates  to  marriages, 
because  stat.  82  Hen.  YIII.  c.  88,  s.  2,  adopts  it  in  that  sense ; 
though  it  must  be  added  that  some  Hebrew  scholars  deny  that  it 
has  any  reference  to  marriage.  It  must  be  conceded,  also,  that 
the  Levitical  law  in  this  respect  is  binding  in  England,  because  it 
is  so  recognised  by  the  statute  in  question. 

The  remaining  argument,  suggested  from  the  same  chapter, 
against  marriage  with  a  wife's  sister  is  derived  from  v.  16,  which 
prohibits  that  with  a  brother's  widow.  This  argument  by  "  parity 
of  reason "  (4)  is  dangerous,  as  well  as  inconclusive,  where  it  is 
impossible  to  judge  of  the  particular  ground  and  reason  of  a 
prohibition. 

(1)  Gilb.Ca.Eq.l56;5.C.Bunb.l45.  (4)  Eeformatio  Legum,  fo.  44  &c., 

(2)  Yaughan,  302.  De  gradibus  in  matrixuonio  prohiben- 

(3)  Vaughan,  p.  241.  dis,  cc.  3,  4,  5 ;  2  Inst.  683. 
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But  the  opposite  conclusion  is  additionally  and  strongly  justified         Bco. 
by  the  practice  of  the  Jews,  among  whom  such  marriages  were  thb  Ikhabi- 
regarded  as  lawful,  notwithstanding  the  more  severe  exposition  of  g  '^^^  ®' 
these .  chapters  adopted  by  the  Karaites :  Selden,  Uxor.  Ebraica,    yna  Fields. 
lib.   1,  ch.  3,  4,  5,  6 ;  HiU  v.  Good  (i) :  by  that  of  the  Eoman 
Catholic  Church,  which  recognises  the  power  of  the  Pope  to  grant 
dispensations  permitting  them  ;  thereby  admitting  that  the  prohibi- 
tion is  one  of  ecclesiastical  authority  and  discipline  only,  and  not 
grounded  on  the  law  of  God  :  and  by  that  of  the  Legislatures  and 
courts  of  justice  of  most  Protestant  countries :  see  Story,  On  the 
Conflict  of  Laws,  ch.  v.  ss.  114 — 116. 

The  argument  of  Vauohan,  Ch.  J.  (2)  to  the  contrary  is  far  too 
comprehensive ;  as,  if  followed  to  its  utmost  extent,  it  would 
authorise  a  great  number  of  prohibitions  *beyond  those  contained  [  •IST  ] 
in  the  so-called  Levitical  degrees  or  recognised  by  any  juris- 
prudence. Consequently  it  is  necessary,  on  his  argument,  to  call 
in  some  other  rule  besides  that  of  Scripture,  to  define  where  the 
prohibitions  in  question  end.  And  this  constitutes  the  difficulty 
of  the  appellants'  case.  For  no  distinct  authority  can  be  shown, 
which  BO  defines  and  lays  down  any  interpretation,  limitation  or 
extension  of  the  plain  words  of  Scripture,  as  to  be  legally  binding, 
80  that  it  can  be  referred  to  as  expounding  '*  the  law  of  God  "  in 
reference  to  prohibited  marriages. 

If  the  prohibition,  therefore,  rests  on  ecclesiastical  foundations 
only,  the  question  arises,  what  authority  is  to  be  attributed  to 
those  early  decisions  of  councils,  and  other  expressions  of  the 
supposed  sense  of  the  Church,  which  are  adduced  in  its  favour. 
Reliance  is  placed,  first,  on  the  so-called  Canones  Apostolici  (8), 
of  which  the  18th  is  "  Qui  duas  sorores  duxit,  vel  consobrinam, 
non  potest  esse  clericus."  But,  whatever  the  historical  authority 
of  those  canons  may  be,  an  ecclesiastical  rule,  that  one  who 
had  engaged  in  such  a  marriage  could  not  take  orders,  is  no 
declaration  of  the  Church's  sentiment  that  such  marriages  are 
wholly  unlawful.  Secondly,  on  the  canons  of  an  ancient  pro- 
vincial council,  that  of  Eliberis  in  Spain  (16th  canon),  a.d.  818  (4), 
also  cited  in  Hill  v.  Oood  (6)  by  Vaughan,  Ch.  J.,  who  says,  "by 
this  so  ancient  council,  marrying  the  wives*  sister  was  accounted 

(1)  Vaughan,  316.  p.  13. 

(2)  Hill  r.  Oood,  pp.  306—312.  (4)  Cap.  61.      See    Harduin.    Act. 

(3)  Hill    V.    Oood,   Vaughan,   312.  Cone.  torn.  i.  p.  256. 
See  Beveridge's  Synodicon,  torn.    1,  (6)  Vaughan,  316. 
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Rbq.        unlawful  but  for  the  same  reasons  as  before ;  they  could  punish  it  no 

Thb  Ihhabi-  otherwise  than  by  ways  in  the  power  of  the  Church,  which  was  to 

s/oiMa  IK   J^"^^®^  *^®  offender  from  communion  *for  five  years."     But,  when 

THxFixuM:  it  is  found  that  both  the  ''Apostolical   canons"  and  those  of 

[  •i^  ]      Eliberis  forbid  many  other  things  which  by  the  consent  of  Christian 

Churches  and  people  have  been  since  regarded  as  lawful  (the 

former,  for  instance,  excluding  from  orders  all  who  have  been 

twice  married,  or  have  married  widows,  or  a  woman  divorced,  &c. : 

canons  17»  18;  the  latter  containing  prohibitions  which  appear 

directed  against  marriage  itself  in  the  case  of  persons  ordained : 

canon  83;   it  can  hardly  be  contended  that  they  possess  any 

binding  force,  or  represent  what  must  now  be  taken  to  be  the  view 

of  the  Christian  Church.    And  the  same  observations  apply  to  the 

canons  of  such  later  councils  as  may  be  cited  to  a  similar  effect : 

as  that  of  Neo-CsBsarea  (a.d.   814  (i)),  the  Concilium  Agathense 

(a.d.  506  (2)),  and  the  Concilium  Bomanum  (a.d.  721  (3) ). 

The  only  argument  in  defence  of  the  prohibition,  remaining  to 
be  noticed,  is  that  arising  from  ecclesiastical  law  as  recognised  in 
England.  By  canon  99  of  the  Church  of  England  (4),  it  is 
ordained  that ''  no  person  shall  marry  within  the  degrees  prohibited 
by  the  laws  of  God,  and  expressed  in  a  table  set  forth  by  authority 
in  the  year  of  our  Lord  1563,  and  all  marriages  so  made  and 
contracted,  shall  be  adjudged  incestuous  and  unlawful,  and  con- 
sequently shall  be  dissolved  as  void  from  the  beginning,  and  the 
parties  so  married  shall  by  course  of  law  be  separated.*'  The 
table  in  question,  commonly  called  Archbishop  Parker's  Table,  con- 
tains the  prohibitions  against  marriages  of  affinity :  2  Inst.  683 ; 
2  Bum's  Eccl.  Law,  9th  ed.  p.  442.  And  on  this  foundation  rests 
the  jurisdiction  so  repeatedly  exercised  by  the  Ecclesiastical 
[  •189  ]  Courts,  before  *the  recent  statute,  in  avoiding  such  marriages. 
But,  for  the  reasons  already  stated,  that  jurisdiction  has  now 
ceased ;  and  the  naked  question  remains,  Have  these  ecclesiastical 
prohibitions  the  force  of  law  ? 

First,  as  to  the  canon  law  generally.  In  Reg.  v.  Millis  (5) 
TiNDAL,  Ch.  J.,  says :  "  That  the  canon  law  of  Europe  does  not, 
and  never  did,  as  a  body  of  laws,  form  part  of  the  law  of  England, 
has  been  long  settled  and  established  law.    Lord  Hale  (6)  defines 

(1)  Harduin.    Act.    Cone.    torn.    i.      (Appendix  II.)- 

p.  281.  (5)  59  R.  B.  134  (10  CL  &  Fin.  534. 

(2)  lb.  ii.  995  (Agde.).  680). 

(3)  lb,  iii.  1865.  (6)  Hale's  Hist  Com.  L.  c.  2,  p.  2S 

(4)  4  Bum's  Ecc.  L.  659,  9tli  ed.      (6tli  ed.). 
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the  extent  to  which  it  is  limited  very  accurately.    *The  rule,'  he        Rbo. 
says  (speaking  of  the  Ecclesiastical  Courts),  '  by  which  they  pro-  the  Inhabi- 
ceed  is  the  canon  law,  but  not  in  its  full  latitude ;  and  only  so  st^^lbs  iw 
far  as  it  stands  uncorrected,  either  by  contrary  Acts  of  Parliament,   thb  Fibldb, 
or  the  common  law  and  custom  of  England.    For  there  are  divers 
canons  made  in  ancient  times,  and  decretals  of  the  Popes,  that 
never  were  admitted  here  in  England.' "    And  Lord  Cottbnham 
says  (i) :  "  No  canon  was  ever  by  its  own  force  a  part  of  the  law  of 
this  country."     The  discussion  there  related  to  canons  anterior  to 
the  Reformation ;  as  to  the  force  of  which  2  Inst.  699,  600,  and 
Matthews  v.  Burdett  (2)  may  be  referred  to. 

By  stat.  25  Hen.  VIII.  c.  19,  s.  7  (revived  by  stat.  1  Eliz.  c.  1, 
88.  6,  10)  it  was  provided,  "  that  such  canons,"  «&c.  "  already  made, 
which  be  not  contrariant  or  repugnant  to  the  laws,  statutes  and 
customs  of  this  realm,  nor  to  the  damage  or  hurt  of  the  King's 
prerogative  Boyal,  shall  now  still  be  used  and  executed  as  they 
were  afore  the  making  of  this  Act,  till  such  time  as  they  be  viewed, 
♦searched,"  &c.  by  thirty-two  persons,  whom  the  Act  (sect.  2)  gave  [  •iw] 
the  Crown  power  to  appoint.  This  enactment,  together  with  the 
declaration  of  stat.  82  Hen.  YIII.  c.  88,  s.  2,  that  no  marriages  are 
prohibited  except  such  as  are  contrary  to  the  law  of  God,  takes 
away  any  force  which  the  canons  anterior  to  the  Reformation 
might  have  been  supposed  to  possess  proprio  vigore,  in  relation  to 
incestuous  marriages. 

As  to  the  canons  of  the  Church  of  England  made  since  the 
Reformation,  the  leading  authority  is  Middleton  v.  Crofts  (3).  The 
first  question  in  that  case,  as  stated  by  the  Court,  was,  "  Whether, 
by  virtue  of  the  canons  made  in  the  year  1608,  lay  persons  are 
punishable  by  ecclesiastical  censures  for  a  clandestine  marriage, 
had  without  banns  or  license?"  This  question  the  Court  sub- 
divided into  two,  the  latter  being:  **If  lay  persons  are  within  the 
words  of  these  canons,  whether  the  authority,  by  which  these 
canons  were  made,  can  bind  the  laity  as  to  this  matter  ?  "  Upon 
which  the  judgment  of  the  Court  of  King's  Bench,  as  given  by 
Lord  Habdwicke,  is :  **  We  are  all  of  opinion,  that  the  canons 
of  1608,  not  having  been  confirmed  by  Parliament,  do  not  j^oprio 
vigore  bind  the  laity;  I  say  propiio  vigore,  by  their  own  force 
and  authority ;  for  there  are  many  provisions  contained  in  these 
canons,  which  are  declaratory  of  the  ancient  usage  and  law  of  the 

(1)  10  Ca.  &  Pin.  641.  (3)  2  Atk.  650;    S,   C,   Ca.  K   13. 

(2)  2  Salk.  412,  672 ;  3  Salk.  318.  temp.  Hard.  57,  326;  2  Str.  1056. 
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Church  of  England,  received  and  allowed  here,  which,  in  that 
respect,  and  by  virtae  of  such  ancient  allowance,  will  bind  the 
laity;  bat  that  is  an  obligation  antecedent  to,  and  not  arising 
from,  this  body  of  canons."  Yet  it  was  upon  the  supposed  binding 
force  and  validity  of  the  99th  canon  that  the  case  *of  Hill  v. 
Good  (1)  was  mainly  decided :  and  the  sabseqaent  cases  already 
cited,  resting  as  they  do  on  HUl  v.  Good  (i),  must  be  considered  as 
wrongly  decided  if  the  authority  of  that  case  is  shaken. 

Lastly:  assuming  the  prohibition  to  be  valid,  and  marriage 
with  a  wife's  legitimate  sister  void,  the  question  arises,  whether 
this  be  so  where  the  sister  is  illegitimate,  and  **  nuUius  fiUa." 
Although,  on  general  principles,  this  would  clearly  exclude  such  a 
sister  from  the  legal  quality  and  consequences  of  relationship, 
reliance  will  be  placed  on  the  authority  of  Haines  v.  Jescott  (2). 
But  all  that  appears  in  that  case  is,  that  the  Court  **  inclined  not 
to  grant  a  prohibition  "  where  the  party  had  married  his  sister's 
illegitimate  daughter :  a  marriage  within  the  degrees  of  con- 
sanguinity, not  affinity.  No  sufficient  authority  appears  for  the 
dictum  of  BuLLER,  J.  in  Rex  v.  Hodnett  (3),  that  "  the  rule  that  a 
bastard  is  nidlisjilius  applies  only  to  the  case  of  inheritances." 


(LoBD  Denman,  Ch.  J.,  referred  to  Priestly  v.  Hughes  (4).) 


[  •192  3 


WaUitiger  and  Badeley,  contra  (5) : 

As  to  the  argument  from  the  statutes.  It  may  be  admitted 
that  stat.  25  Hen.  YIII.  c.  22,  is  repealed,  although  it  is  to  be 
observed  th^t  in  Sherwood  v.  Ray  (6),  Parke,  B.  appears  to  have 
referred  to  it  as  still  in  force  (7).  But  this  it  is  unnecessary  to 
determine,  as  stat.  28  Hen.  VIII.  c.  7,  s.  11,  is  clearly  in  full 
operation.  Stat.  28  Hen.  YIII.  c.  16,  s.  2,  *refers  to  it  in  express 
terms;  and  both  are  in  pari  materia,  with  respect  to  certain 
marriages.  Now  it  is  true  that  stat.  28  Hen.  VIII.  c.  7,  was 
partially  repealed  by  stat.  1  &  2  Phil.   &  M.  c.   8,   ss.  17,  20. 


(1)  yaughan,  302  ;  see  p.  328. 

(2)  5  Mod.  168 ;  S.  C.  1  Ld.  Bay.  68. 

(3)  IT.  E.  96,  101. 

(4)  11  East,  1. 

(5)  A  full  report  of  Mr.  Badeley^s 
argument  in  this  case  is  published  as 
au  appendix  to  Dr.  Fusey's  "Mar- 
riage with  a  Deceased  Wife's  Sister," 
&c. ;  Oxford. 

(6)  43  E.  E.  90  (1  Moore,  P.  C.  C. 


353,  396). 

(7)  It  was  superseded  by  28 
Hen.  Yin.  c.  7,  and  repealed  in 
terms  by  that  Act  (s.  4),  and  was 
again  repealed  by  1  Mar.  c.  1.  See, 
however,  Brook  y.  Brook  (1861)  9 
H.  L.  C.  225,  231,  244;  Chit.  St 
oth  ed.  tit.  Marriage  2 ;  and  note  (2), 
ante,  p.  313.— A.  C. 
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But  stat.  28  Hen.  YIII.  c.  16,  though  repealed  for  a  time  by        Rbo. 
stat.  1  &  2  Phil.  &  M.  c.  8,  as.  16,  20,  was  revived  in  express  the  Inhabi- 
terms  by  stat.  1  Eliz.  c.  1,  s.  10 :  and  stat.  28  Hen.  VIII.  c.  16,  sr.oli^wl^ 
8.  2,  so  refers  to  stat.  28  Hen.  VIIL  c.  7,  as  in  effect  to  incorporate   thb  Fields. 
it,  so  far  as  regards  the  declaration  of  God's  law  in  the  prohibition 
of  marriages.    This  appears  to  have  been  Gh.  J.  Yauohan's  view  (i). 
''  Words  and  phrases,  the  meaning  of  which  in  a  statute  has  been 
ascertained,  are,  when  used  in  a  subsequent  statute,  to  be  under- 
stood  in    the    same  •  sense: '*    7    Bac.   Ab.   451    (7th    ed.)    tit. 
Statute  (I)   1.    And  ''it  is  an  established  rule  of  law,  that  all 
Acts  in  pari  materia,  are  to  be  taken  together,  as  if  they  were  one 
law : "  lb.  455  (I)  8.    Rex  v.  Mason  (2)  is  an  instance :  and  Lord 
Mansfi£Ld  said,  in  Rex  v.  Loxdale  (3),  ''  It  is  a  rule  in  the  con- 
struction of  statutes,  that  all  which  relate  to  the  same  subject, 
notwithstanding  some  of  them  may  be  expired  or  are  not  referred 
to,  must  be  taken  to  be  one  system  and  construed  consistently.'* 
If  an  Act  of  Parliament  be  revived,  all  Acts  explanatory  of  it  are 
revived  also  :   Williams  v.  Rouglieedge  (4) :  and  the  same  rule  is  laid 
down,  and  the  authorities  referred  to,  in  Dwarris  on  Statutes,  585 
(2nd  ed.),  where  the  doctrine  in  Com.  Dig.,  Parliament  (B.  9),  that 
the   repeal  of  a  statute  which   repealed  a  former    one    revives 
that  former  one,  is  applied   to   the   case  where  the   statute  so 
^revived  mentions  a  still  earlier  statute  as  in  force ;  and  it  is  said       [  *193  ] 
that  the  statute  so  mentioned  will  be  revived. 

It  seems,  moreover,  doubtful  whether  this  portion  of  stat. 
28  Hen.  VHI.  c.  7,  ever  was  repealed.  For  it  is  clear  that  the 
intention  of  2  stat.  1  Mary,  c.  1,  was  only  to  repeal  so  much  as 
was  necessary  with  respect  to  the  papal  dispensation.  And,  had 
it  been  considered  that  stat.  28  Hen.  YIII.  c.  7,  was  repealed,  it  is 
difficult  to  understand  why  it  was  not  expressly  revived  by  stat. 
1  Eliz.  c.  1,  with  the  other  statutes  there  named. 

Assuming,  however,  that  it  is  repealed,  and  that  stat.  32 
Hen.  VHI.  c.  88,  is  now  the  only  statute  to  be  regarded,  the  words 
used  in  that  Act  (sect.  2)  are  ''the  Levitical  degrees;"  and  it 
becomes  necessary  to  consider  the  meaning  of  those  words.  The 
word  ''  degrees  "  must  be  understood  to  mean  ''  classes  :  "  it  cannot 
be  confined  literally  to  the  cases  mentioned  nominatim  in  the  book 
of  Leviticus.     It  is  in  this  wider  sense  that  the  word  is  understood 

(1)  HiU  V.  Good,  Vaughan,  324, 325.      Statute  (I)  3. 

(2)  1  E.  B.  645  (2  T.  B.  581).  (4)  2  Burr.  747. 

(3)  7   Bac.  Ab.  455  (7th   ed.)    tit. 
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Beo.        by  Blackstone  (i)  and  Gujacius  (2),  namely,  that  those  in  the  same 
ThbIkhabi-  ''degree"  are  all  who  stand  in  the  same  proximity  to  the  '^pro- 
s/gilk  IK  P^^^^^*'     ^^^  ^^is  rule,  as  applied  here,  is  founded  on  the  proper 
TH»  Fields,  construction  of  the  18th  chapter  of  Leviticus  itself.     The  particular 
prohibitions  which  it  contains  are  to  be  understood  as  instances 
only:  and  all  cases  of  the  same  '* degree"  with  the  instance  men- 
tioned are  within  the   same   prohibition.     The  Talmudists  and 
Karaites  among  the  Jews  always  contended  for  this  construction  (3) ; 
[•194]       though  neither  class  of  divines  *is  of  high  antiquity ;  and  their 
interpretations,  in  other  respects,  do  not  agree. 

But  it  is  of  more  importance  that  the  same  rule  of  construction 
was  adopted  by  the  canon  law  :  assuming  that  the  6th  verse  of  the 
chapter — "  None  of  you  shall  approach  to  any  that  is  near  of  kin 
to  him  " — contained  the  general  rule.  Although  the  canon  law 
may  have  extended  these  prohibitions  farther  than  was  necessary, 
the  principle  remains  sound ;  and  is  recognised  by  Fothier,  Trait6 
du  Gontrat  de  Mariage  (Trait^s  &c.  2nd  ed.  vol.  iii.  199  et  seq.  part  iii. 
ch.  3,  art.  2,  ss.  1,  2).  The  same  principle  was  adopted  by  the 
Gontinental  Beformers  of  the  16th  century ;  their  views  are  stated 
by  Bellarmine,  Disp.  tom.  iii.  p.  787,  t^c,  de  Sacramento  Matrimonii, 
cap.  XXV. ;  whence  it  appears  that  Luther,  Galvin  and  Beza  looked 
upon  the  passage  in  18th  Leviticus  as  giving  the  general  rule  with 
only  certain  examples.  The  same  opinion  is  asserted  by  Boehmer, 
Jus  Ecclesiasticum  Protestantium,  tom.  iv.  198,  lib.  4,  tit.  14 ;  by 
Brouwer,  De  Jure  Gonnubiorum,  507,  lib.  ii.  c.  16.  That  the 
Beformers  of  the  same  century  in  this  country  adopted  similar 
views  appears  from  Bishop  Jewell's  Letter  in  the  Appendix  to 
Strype's  Life  of  Archbishop  Parker,  vol.  iii.  p.  66  (Oxford  ed.), 
and  from  the  Eeformatio  Legum  Ecclesiasticarum,  pp.  45,  46,  a 
compilation  by  persons  appointed  to  revise  the  canon  law  in  the 
reign  of  Edward  the  Sixth,  which,  although  it  never  obtained  the 
force  of  law,  is  valuable  in  illustrating  the  usage  of  the  period ;  see 
Lord  Stowell's  judgment  in  Hutchins  v.  Demiloe  (4). 
[  •195  J  To  the  same  effect  is  the  judgment  of  Gilbert,  B.,  *in  Butler  v. 

Oastrill  (5) :  "  When  we  consider  who  are  prohibited  to  marry  by 
the  Levitical  law,  we  must  not  only  consider  the  mere  words  of 
the  law  itself,  but  what,  from  a  just  and  fair  interpretation,  may 
be  deduced  from  it ; "  and  this  in  cases  of  affinity  as  well  as 

(1)  2  Bl.  Com.  206.  (4)  1  Hagg,  Con.  Rep.  170,  179. 

(2)  Cuj.  Oper.  vol.  viii.  219.  (5)  Gilb.  Ca.  Eq.   156,    158;  S.  C. 

(3)  Seld.  Ux.  Ebr.  lib.  1,  c.  3,  4,  5, 6.      Bunb.  145. 
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consanguinity.    In  2  Inst.  688,  it  is  said  :  ''  herein  note,  that  albeit        Beo. 
the  marriage  of  the  nephew  cum  aynitd  et  materterd  is  forbidden  by  thb  Inhabi- 
the  said  18th  chapter  of  Leviticus,  and  by  express  words   the  stT^lm^in 
marriage  of  the  uncle  with  the  niece  is  not  thereby  prohibited,  yet  t"*  Fields. 
is  the  same  prohibited,  quia  eandum  haJbent  rationem  propinquitatis 
cum  eis  qui  naminatim  prohibentur,  et  sic  de  similiJms,''     To  the 
same  effect  is  Ayliffe's  Farergon,  863,  864  ;  and  this  is  the  foundation 
of  what  is  said  in  Clement  v.  Beard  (i),  where  marriage  with  a  wife's 
sister's  daughter  seems  to  have  been  thought  incestuous.     This 
appears  also  to  have  been  assumed  in  Remmigton's  case  (2) ;  and 
in  EUerton  v.  Ga8trell{z),  Watkinson  v.  Mergatron  (4),  and  Denny  v. 
AshweU  (5)  the  temporal  Courts  declined  prohibiting  the  Eccle- 
siastical Courts,  as  considering  such  marriages  not  to  be,  in  the 
sense  of  stat.  82  Hen.  VIII.  c.  88,  s,  2,  "without  the  Levitical 
degrees."     And  in  a  very  recent  case,  Reg.  v.  Wye  (6),  this  Court 
recognised  and  gave  effect  to  a  sentence  of  the  Ecclesiastical  Court, 
annulling  a  marriage  with  a  brother's  daughter,  which  is  not  a 
marriage  expressly  prohibited  in  terms  by  the  18th  *chapter  of       [  *i^  ] 
Leviticus,  though  it  is  by  the  table  of  degrees. 

That,  if  this  principle  be  adopted,  marriages  of  affinity  are  to 
be  regarded  exactly  in  the  same  light  as  those  of  consanguinity, 
follows  from  the  religious  principle  of  the  intimate  union  between 
man  and  wife,  so  that  whoever  is  "near  of  kin"  to  the  one  is 
necessarily  so  to  the  other ;  from  the  whole  course  of  the  decided 
cases,  which  make  no  distinction  between  the  two ;  and  from  the 
direct  prohibition  in  the  18th  chapter  of  Leviticus  against  marriage 
with  the  brother's  wife,  which  by  the  parity  of  reasoning,  already 
contended  for  as  the  principle,  extends  to  the  wife's  sister  also.  As 
to  the  identity,  for  this  purpose,  of  the  ties  of  consanguinity  and  of 
affinity,  reference  may  be  made  to  Vinnius,  In  Inst.  lib.  i.  tit.  x. 
(c.  6,  pp.  68,  69,  ss.  1,  5). 

With  regard  to  the  argument,  that  the  direct  prohibition  in  the 
18th  verse  of  the  same  chapter  against  marrying  a  wife's  sister  in 
the  wife's  lifetime  impliedly  allows  it  after  her  death ;  the  better 
interpretation  of  that  verse  would  seem  to  be  that  it  is  a  prohibition 
against  polygamy  in  general :  the  more  proper  reading  would  be 
"thou  shalt  not  take  one  wife  to  another."     See  in  Schleusner's 

(1)  6  Mod.  448.     See  Houmrdv,  The  (3)  1  Comyns's  Rep.  318. 
Chancelkrr  of  Salisbury,  1  Mod.  25,  and  (4)  Sir  T.  Ray.  464. 

tlie  note  there.  (d)  1  Str.  53. 

(2)  Cited    in    Howard    v.     Bartlet,  (6)  45  R.  R.  829  (7  Ad.  &  El.  761). 
Hobart,  181  (oth  ed.). 
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Bs6.         NovuB  Thesaurus,  voce  ^^cff^ri,  ihe  note  on  this  verse ;  Junius  and 

The  Inhabi-  Tremellius*8  translation  of  the  Bible ;  Hammond's  Works,  fol.  ed. 

8t^  GilSs  IN    ^^^'  ^'  P*  ^®^ '  Poole's  Synopsis,  ad  locum  (vol.  i.  p.  677).     Another 

THK  Fields,  interpretation,  which  has  been  much  received,  applies  the  precept 

to  concubinage  with  a  wife's  sister  :  Patrick's  Commentary,  ad  locum 

(vol.  i.  p.  408,  5th  ed.).     The  doubt  arising  from  this  verse  was 

alluded  to  by  Vaughan,  Ch.  J.,  in  Hill  v.  Good  (i) ;  and  he  seems 

[  •i^y  ]       to  consider  *that  the  words  "  in  her  life  "  should  be  connected  with 

the  words  *'  to  vex,"  and  be  understood  as  indicating  the  disturbance 

of  mind  which  a  wife  would  undergo  if  she  believed  her  husband 

to  be  likely,  after  her  death,  to  marry  her  sister. 

Neither  the  common  law  nor  the  Equity  Courts  have  adopted 
the  construction  contended  for  on  the  other  side.  Marriage  within 
the  degree  now  in  question  has  been  held  incestuous  in  Harris  v. 
Hicks  {2)^  in  Collet's  case  (3),  and  in  Brownsword  v.  Edwards  {4). 
As  to  the  only  cases  which  are  cited  to  show  that  the  courts  of 
common  law  have  at  all  adopted  different  views :  note  149,  in 
Hargrave  and  Butler's  edition  of  Coke  on  Littleton  (Co.  Litt.  235  a)» 
seems  to  show  that  in  Parsons' s  case  (5)  a  consultation  was  granted 
two  years  after  the  decision  mentioned  by  Lord  Coke;  and  in 
Manners  case  (6)  the  prohibition  may  perhaps  have  been  granted 
on  the  first  occasion;  but,  from  the  report  in  Croke,  it  appears 
beyond  a  doubt  that  a  consultation  was  ultimately  awarded 
there  also. 

Taking  it  therefore  that  the  words  ''prohibited  degrees,"  in  stat. 
5  &  6  Will.  IV.  c.  54,  s.  2,  mean  the  same  as  "  Levitical  degrees  " 
in  stat.  82  Hen.  YUI.  c.  38,  s.  2,  marriage  with  a  wife's  sister  must 
be  deemed  to  be  within  the  ''  prohibited  degrees  "  of  the  statute  of 
Will.  IV. 

With  regard  to  the  argument  raised  on  2  stat.  1  Mary,  c.  1,  s.  8, 
it  is  certainly  questionable  whether  that  statute  is  not  repealed 
by  stat  1  Eliz.  c.  1.  For  the  latter,  by  sect,  10,  revives  stat. 
[  •198  ]  28  Hen.  VHI.  c.  16 :  it  revives,  *therefore,  all  that  is  herein  said  for 
the  purpose  of  annulling  dispensations  and  bulls  from  Bome :  and, 
inasmuch  as  the  marriage  of  Katharine  of  Aragon  was  grounded 
on  papal  dispensation,  which  marriage  it  was  the  purpose  of  2  stat. 
1  Mary,  c.  1,  to  render  valid,  it  would  seem  that  both  statute 

(1)  Vaughan,  312.  (5)  Co.  Litt.  235  a. 

(2)  2Salk.  548..  (6)  Moore,  907;    S.    C.  Cix).  Elia. 

(3)  2  (T.)  Jones,  213;  S,  C.  Skinner,  228.  It  seems  that  the  word  •*  within," 
37.  in  Croke's  report,  is  a  misprint  for 

(4)  2  Vee.  Sen.  243.  **  without."    See  Vaughan,  321. 
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and  marriage  were  annalled  by  the  Act  of  Elizabeth.    And  the         Bbo. 

last  mentioned  Act  seems  in  another  way  to  make  void  the  statute  xhb  Inhabi- 

of  Mary ;  for,  if  stat.  28  Hen.  VIII.  c.  16,  does,  as  was  contended  g^^G^J^i^ 

in  an  earlier  part  of  this  argument,  incorporate  the  provisions  of   thb  FiBLoe. 

Stat.  28  Hen.  YIII.  c.  7,  against  incestuous  marriages,  then  stat. 

1  Eliz.  c.  1,  s.  10,  reviving  stat.  28  Hen.  VIII.  c.  16,  declares 

marriage  with  a  brother's    wife    unlawful;    and    such   was  the 

marriage  of  Katharine  with  Henry.    But,  in  reality,  2  stat.  1  Mary, 

c.  1,  has  no  bearing  on  the  case.     It  has  never  been  held  in  this 

country  that  marriage  with  a  brother's  wife  was  valid  iJy  reason 

of  it.     The  statute,  being  applicable   expressly   to   a   particular 

marriage,  cannot  be  extended  to  marriages  in  general :   19  Vin. 

Ab.  617,  518,  Statutes  (E.  6)  pi.  66,  69  (i).  College  of  Physicians  v. 

Butler  {2).     Lastly,  2  stat.  Mary,  c.  1,  is  in  effect  annulled   by 

stat.  1  Eliz.  c.  8,  which  recognised  Elizabeth's  title  to  the  Throne 

as  **  rightfully,   lineally    and    lawfully    descended ; "   because,   if 

Henry  YUI/s  marriage  with  Anne  Boleyn  was  good,  which  was 

implied  in  that  recognition,  then  that  with  Katharine  of  Arragon 

was  a  bad  marriage. 

It  remains  to  be  considered  how  the  Ecclesiastical  law  of  this 
country  stands  upon  the  subject.  Nor  is  this  question  rendered 
immaterial  by  the  doctrine  which  Lord  Hardwicke  laid  down  in 
Middleton  v.  Croft  (3).  If  *it  were  necessary,  grounds  might  [  •i^e  ] 
be  shown  for  thinking  that  the  doctrine  there  requires  to  be  re- 
considered ;  for  it  was  extrajudicial  as  regarded  the  case.  The 
questions  were:  1.  Whether  a  canon  in  affirmance  of  the  ancient 
law  of  the  country  was  binding  on  the  laity ;  2.  Whether  a  canon 
60  made  was  interfered  with  by  a  subsequent  statute  on  the  same 
subject-matter.  And  the  point  really  decided  was,  that  a  canon  in 
affirmance  of  the  ancient  law  was  binding  on  the  laity.  As  to  the 
more  general  position  supposed  to  be  laid  down  by  Lord  Hardwicke, 
it  has  been  held,  by  earlier  authorities,  some  of  which  are  rather 
summarily  disposed  of  by  him,  that  canons  bind  all  the  subjects  of 
the  realm  :  Bird  v.  Smith  (4),  Grove  v.  Elliot  (5) :  and  the  Legislature, 
by  the  preamble  to  stat.  24  Hen.  VIII.  c.  12,  seems  to  have  con- 
sidered that  Convocation  was,  as  a  body,  sufficient  to  determine 
matters  distinctly  ecclesiastical. 

(1)  And  see  ib.  pi.  16.  6'.  (7.  2  Str.  1056 ;  2  Atk.  650. 

(2)  Littleton's  Rep.  168,  212,  246,  (4)  Moore,  781,  783. 
247.  (5)  2  Vent.  41. 

(3)  Ca.  £.  B.  temp.  Hard.  57,  326; 
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Rko.  (Coleridge,  J. :  Would  not  it  follow,  from  the  doctrine  laid  down 

The  Inhabi-  in  Bird  v.  Smith  (i),  that,  not  only  Convocation,  but  Archbishops 

stT  GiLM  IN   ^^^  Bishops,  within  their  respective  provinces  and  dioceses,  have 

THE  Fields,   power  to  make  laws  binding  on  the  laity  in  matters  ecclesiastical, 

such  as  marriage  ?) 

It  would:  but  that  case  is  cited  as  to  the  general  rule,  and  not 
the  particular  and  incorrect  deduction.  Further,  if,  as  Lord 
Hardwicke  admits,  the  canons  ipso  jure  bind  the  clergy,  they  must 
bind  thtf  laity  in  cases  where  the  intervention  of  the  clergy  is 
necessary,  as  in  the  ecclesiastical  celebration  of  marriage. 

Upon  the  principle,  however,  of  Middleton  v.  Croft  (2),  it  is 
necessary  to  show  that  the  99th  canon  is  in  affirmance  of  the 
ancient  law  of  the  country,  and  therefore  binding  on  the  laity.  If 
[  '200  ]  it  can  be  shown  that  the  *ancient  ecclesiastical  law,  not  only 
elsewhere,  but  here,  has  always  declared  these  marriages  to  be 
incestuous,  then  the  canon  is  binding  on  the  laity  even  in  Lord 
Hardwicke's  opinion :  for  he  says  (s),  "  There  are  many  of  those 
canons"  (of  1608)  "which  are  only  declaratory  of  the  ancient 
usage  in  the  Church,  which  by  reason  of  such  ancient  allowance 
will  bind  the  laity." 

The  ancient  law  of  the  Church  on  this  subject  is  found  in  the 
Apostolical  Canons,  to  which  Bishop  Beveridge  (4)  has  assigned 
the  date  of  about  a.d.  200  :  and  the  prohibitions  of  these  canons  in 
matters  of  faith  and  morals  are  not  to  be  disregarded  because  they 
may  contain  other  rules  of  discipline  which  have  been  since  relaxed. 
It  has,  indeed,  been  suggested  that  the  rule  laid  down  in  these 
canons  is,  only,  "Qui  duas  sorores  duxit,  vel  consobrinam,  non 
potest  esse  clericus ; "  but  that  prohibition  is  founded  on  the 
principle  that  such  persons  are  impure :  see  the  commentaries  in 
Beveridge's  Synodicon,  vol.  i.  p.  13.  That  canon  was  followed 
by  a  number  of  others  in  the  early  Church :  those  of  Eliberis, 
A.D.  313  (6) ;  Neo-CflBsarea,  a.d.  314  (6) ;  Orleans,  a.d.  511  (7) ;  Epaone, 
A.D.  517  (8)  :  and  the  opinion  of  the  early  Church  is  farther  evinced 
by  St.  Basil's  Epistle  (160th)  to  Diodorus  on  the  marriage  with  a 
wife's  sister  (Opera;  ed.  Bened.  vol.  iii.  p.  249)  (9).     The  same 

(1)  Moore,  781,  783.  p.  256. 

(2)  Ca.  K  B.  temp.  Hard.  57,  326;  (6)  lb,  I.  282. 
S,  a  2  Str.  1056 ;  2  Atk.  650.  (7)  Ih.  II.  1011. 

(3)  Ca.  K.  B.  temp.  Hard.  327.  (8)  IL  U.  1050  (Yenne?). 

(4)  Annot.  in  Can.  Apost.p.  4,  8. 10.  (9)  See  also  his  epistle  (217th)  to 

(5)  Harduin.    Act.    Cone.    torn.    i.  Amphiloohius,  iii.  329. 
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doctrine  prevailed  In  the  Greek  Church :  64th  Canon  of  the  6th        Bbo. 

tr. 

Council  in  TruUo,  Beveridge's  Synodicon,  vol.  i.  p.  222.    It  became  thb  Inhabi- 

incorporated  in  the  canon  law  in  the  West :  Corpus  Juris  Canonici,  gxf  G^LBs^ra 

vol.  i.  pp.  1842,  1849;    Clementine  »Con8titutions,  lib.  iv.  tit.  1   the  Fields. 

(Corp.  Jur.  Can.  iii.  254).     The  law  of  prohibition  of  marriage  with       ^         ^ 

near  of  kin,  including  the  kin  of  a  deceased  wife,  was  adopted  in 

England  :  Laws  of  King  Edmund,  in  the  Ancient  Laws  and  Listi- 

tutes  of  England,  published  by  the  Eecord  Commission,  p.  109, 

art.  9,  and  note  there ;  of  Ethelred,  ib.  135, 186 ;  of  Canute,  ib,  p.  156, 

art.  7.     And  the  same  rule  will  be  found  in  the  ancient  English 

Church  :  see  Spelman's  Concilia,  vol.  i.  pp.  97,  272,  298,  417,  463, 

501,  516,  544  ;  vol.  ii.  pp.  8,  22,  34,  178,  235,  473,  the  last  being 

the  Council  of  York,  a.d.  1317.     The  general  canon  law  itself,  as 

regards  this  subject,  was  early  adopted  into  the  law  of  England : 

Bracton,  68  a,  lib.  ii.  cap.  29,  s.  3;  Fleta,  lib.  i.cap.  14;  YearB.  Hil. 

18  Edw.  IV.  pi.  28,  fol.  29  A. ;  Hil.  18  Hen.  VI.  pi.  3,  fol.  340  B. ; 

Lyndwood's  Provinciale  (ed.  1679),  273, 274  {ad  lib.  4,  tit.  8,  f),  where 

the  ivipedimentum  canonicum  is  referred  to  as  known  ;  and  ib.  275/, 

276, «. ;  also  ib.  p.  180  {ad  lib.  3,  tit.  13,  g),  where  it  is  said,  of  the 

word  consanguineuSj  "Haec  dictio  generalis  est,  tam  quoad  clericos, 

quam  ad  laicos."     So  the  definitions  of  consanguinity  and  affinity, 

given  by  John  De  Athon,  Ad  Const.  Othob.  tit.  52,  n.  (p.  154  of  the 

edition  appended  to  Lyndwood's  Provinciale),   are  identical  with 

those  of  the  canon  law.    See  John  de  Burgh's  Pupilla  Oculi,  part  8, 

cap.  9  B.,  a  work  referred  to  by  Tindal,  Ch.  J.  in  Reg.v.MiUis  (i) ;  and 

the  doctrine  of  John  de  Burgh  is  referred  to  and  adopted  in  Summa 

seu  Destructorium  Vitiorum  (Part  iii.  c.  7,  fol.  23  a).      See  also 

Alexander  De  Ales,  Summa  Theologica,  Part  ii.  Quest.  169,  memb.  2. 

The  principle  had  also  been  incorporated  in  the  civil  law,  and  in 

the  laws  of  most  of  the  early  Christian  nations  of  Europe,  at  an 

early  *period  :  Pothier,  Traite  du  Contrat  de  Mariage,  part  8,  ch.  8,       [  *202  j 

art.  2,  ss.  1,  2 ;  Lindenbrogius,  Codex  Legum  Antiquarum,  pp.  69, 

598,  695. 

Such  was  the  state  of  the  law  at  the  passing  of  stat.  82  Hen.  VIII. 
c.  88 :  and  that  statute,  while  it  cut  off  certain  prohibitions  which 
had  been  imposed  merely  by  ecclesiastical  authority,  retained  all 
that  regarded  cases  within  the  Levitical  degrees,  as  being  of  Divine 
authority.  This  was  a  distinction  which  had  long  prevailed  in  the 
canon  law,  it  being  held  that  the  papal  power  of  dispensation,  if  it 
extended  at  all  to  this  latter  class  of  prohibitions,  could  only  be 
(1)  o9  R.  B.  134  (10  CI.  &  Fin.  534,  683). 
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Bbg.        used  for  the  gravest  reasons  and  in  extreme  cases :  Corpus  Juris 

Thk  Inhabi-  Canonici,  torn.  ii.  p.  685 ;  Liber  Officialis  Sancti  Andres,  edited  by 

^  TAv-n  ov     Lord  Medwyn  (privately  printed) ;  see  preface,  p.  xxii. ;  although  a 

THK  Fields,   different  rule  has  prevailed  in  later  and  more  corrupt  times  in  the 

Roman  Catholic  Church.      That  the  wife's  sister   was,   in    the 

opinion  of  the  English  canonists  and  ecclesiastical  lawyers  at  the 

time  of  the  Reformation,  included  in  the  ''  Levitical  degrees,*'  is 

clear  from  the  Reformatio  Legum  Ecclesiasticarum,  pp.  45,  46,  the 

Table  of  Archbishop  Parker,  incorporated  in  the  99th  Canon  of 

1608 ;  the  letter  of  Bishop  Jewell,  already  cited  (Appendix  to  Stryp's 

Life  of  Parker,  vol.  iii.  p.  55) ;  2  Inst.  688 ;  the  passage  referring 

to  the  canons  in  Butler  v.  G(utrill  (i) :  and,  it  may  be  added,  from 

the  uniform  practice  of  the  Ecclesiastical  Courts,  the  jurisdiction  of 

which  existed  before  stat.  32  Hen.  YIU.  c.  88,  and  was  unimpaired 

by  it,  and  which  are  for  this  purpose  superior  Courts,  and  of  the 

highest  authority:    Littlbdalb,  J.,  in  Ricketts  v.  Bodenham{2)^ 

[•203]       Lord  CoKB  in  Bunting  y.  Lepingw€ll{3),  Lord  Lyndhubst,  C.  ♦in 

Reg.  v.  Millis  (4),  Watkinson  v.  Mergatron  (5),  Faremouthv.  Watson  (6), 

Chick  V.  Ramsdale  (7),  Sherwood  v.  Ray  (8) ;  confirmed  by  HUl  v. 

Good  (9),  Harris  v.  Hicks  (lo)  and  Collet's  case  (ii). 

As  to  the  point  peculiar  to  the  present  case  namely,  that  which 
arises  from  one  of  the  parties  being  illegitimate :  it  is  remarkable 
that  it  should  never  have  been  expressly  decided  in  this  country. 
But  that  the  laws  of  consanguinity  and  affinity  apply  to  bastards  as 
well  as  to  other  persons,  is  to  be  collected  from  many  cases :  Haines 
V.  Jcscott  (12),  Reg.  v.  Chdfin  (13),  Rex  v.  Hodnett{u)  (the  dictum  in 
which  is  adopted  in  the  note  F.  to  1  Thomas's  Co.  Litt.  146j, 
Homer  v.  Homer  (16). 

Bracton,  fol.  21  a  (1.  ii.  c.  7,  s.  2),  in  discussing  the  reversionary^ 
right  of  the  donor  in  case  of  failure  of  heirs  of  the  donee,  says  that 
a  bastard  is  ''  extraneus  *'  to  his  brother  *'  quoad  successionem,  licet 
non  quoad  sanguinem.'*  So  Ayliffe,  Parerg.  326,  adopts  the  doctrine 
that,  without  a  marriage  contract,  ''  affinity  may  be  contracted  in 

(1)  Gilb.  Ca.  Eq.  156,  159.  353). 

(2)  43  E.  R.  384  (4  Ad.  &  El.  433,  (9)  Vaughan,  302. 
446).  (10)  2  Salk.  548. 

(3)  4  Co.  Eep.  29  a.  (11)  2  (T.)  Jones.  213. 

(4)  59  B.  R  134  (10  CL  &  Fin.  534,  (12)  5  Mod.  168 ;  S.  C.  I  Ld.  Ray. 
544).  68 ;  1  Comyns's  Rep.  2. 

(5)  Sir  T.  Ray.  464.  (13)  3  Salk.  66. 

(6)  1  Phill.  355.  (14)  1  T.  R.  96. 

(7)  1  Curteis,  34.  (15)  1  Hagg.  Cons.  R.  337,  352. 

(8)  43  R.  R.  90  (1  Moore,  P.  C.  C. 
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bar  to  matrimony."     In  the  Papilla  Oculi  (part  8,  c.  10  A.)  it  is         Bbo. 
said :  ''  oritur  affinitas  tarn  ex  coitu  fornicario  quam  matrimoniali  xhb  Imhabi-* 
sen  legitime.    Et  generaliter   ex  orani  carnali  commixtione  per  g/^i^^iif 
quam  vir  et  mulier  dicuntur  eflfici  una  caro."     In  the  Declaratio   thk  Fiklds. 
Arboris  Consanguinitatis,  in  Corp.  Jur.  Can.  tom.  i.  p.  1853,  are         ^^' 
the  words  following :  "  quoad  probationem  conjugii  non  distinguo,    Chadwiok, 
an    tales    consanguinei    sint    producti  *ex  uxorio    coitu,   vel   ex       I  *204  ] 
fornicario ;  "  and  similarly,  in  the  Arbor  AflSnitatis,  in  Corp.  Jur. 
Can.  vol.  iii.  {ad  Jinem),  it  is  laid  down  that  affinity,  arising  from 
illicit  intercourse,  is  on  the  same  footing  with  affinity  arising  from 
marriage.     In  the  Aurea  Summa  of  Hostiensis,  p.  1198,  the  question 
as  to  civil  succession  is  distinguished  from  that  regarding  marriages : 
as  to  which  latter  it  is  said,  ''  non  est  inspicienda  nisi  sola  conjunctio 
naturaliter."     Brouwer,  De  Jure  Connubiorum  (1.  ii.  c.  13,  p.  482) 
distinguishes  actual   (as  opposed   to   fictitious)   affinity  into  the 
^'legitima"  and  the  ''naturalis  ex  stupro,   scortatione,  vulgivaga 
venere,   concubinatu,   incestu;"   and  he  treats  the  latter  as  an 
impediment  to  marriage,  including  even  cases  of  violation,  &c. 
The  Jewish  law  (Selden,   De   Jure   naturali    et    gentium    juxta 
disciplinam  Ebraeorum,  lib.  v.  c.  10,  p.  544),  equally  repudiates  the 
supposed  distinction.     The  same  principle  prevailed  in  the  civil  law. 
Cujacius,   tom.  ii.   p.  1049,  after   enumerating   some  prohibited 
degrees,  adds,  ''etiam  si  qua  in  patris  tantum  concubinatu  fuisset." 
So  Yoet,  Comm.  ad  Pandect.  (1.  xxiii.  tit.  2,  tom.  iii.  p.  S3),  says 
that  such  affinity  arises  "ex  vetito  cum  mere  trice  congressu  seu 
fomicatione."     And  Vinnius,  In  Inst.  lib.  i.  tit.  10,  p.  66,  says : 
"Ambigitur,   an    etiam    ex   illegitima    conjunctione    contrahatur 
affinitas  ; "  and  he  answers  this  in  the  affirmative,  adding  :  ''  Neque 
ob  aliam  causam,  quam  ob  affinitatem,  prohibetur  filius  patris  sui 
ooncubinam  uxorem  ducere,"  "aut  in  concubinatu  habere  "  (i). 

Cur.  adv,  vtdt. 

The  case  of  Reg,  v.  Chadwick  was  as  follows.  [  ^^®  ] 

James  Chadwick  was  indicted  at  the  Sessions  of  oyer  and 
terminer  and  gaol  delivery  held  at  Liverpool,  in  and  for  the  county 
palatine  of  Lancaster  (Liverpool  Winter  Assizes,  December,  1846), 
for  bigamy.      The  indictment  charged   in  the   usual  form    that 

(1)  But,  by  the  Scotch  law,  "Incest      ALison's  Principles,    ch.    xziz.   s.    2 
is  not  committed  by  connexion  with       (p.  565). 
bastard  relations,  how  near  soever:" 
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Rbo.  the  defendant  married  one  Ann  Fisher,  and  afterwards,  and  whilst 
Chadwick.  ^^  ^^^  ^^  married  to  the  said  Ann,  feloniously  married  one  Eliza 
Bostock,  his  said  former  wife  being  then  alive.  A  special  verdict 
was  found,  in  the  following  words. 

**  That,  on  the  14th  day  of  September,  a.d.  1845,  the  said  James 
Chadwick  was  married  to  one  Ann  Fisher,  spinster,  at "  &c., 
*^  according  to  the  rites  and  ceremonies  of  the  Established  Church ; 
and  that  afterwards,  viz.  on  the  23rd  day  of  March,  a.d.  1846,  the 
said  James  Chadwick  was  married,  at "  &c., ''  to  one  Eliza  Bostock, 
spinster,  according  to  the  rites  and  ceremonies  of  the  Established 
Church,  she  the  said  Ann  Fisher  then  being  still  alive.  And  that 
the  said  Ann  Fisher,  to  whom  the  said  James  Chadwick  was  so 
married  as  aforesaid,  on  the  14th  day  of  September,  a.d.  1845,  was 
the  lawful  sister  of  one  Hannah  Fisher  to  whom  the  said  James 
Chadwick  had  been  lawfully  married  on  the  27th  day  of  June, 
A.D.  1825 ;  and  that,  after  the  marriage  of  the  said  James  Chad- 
wick  with  the  said  Hannah  Fisher,  they  the  said  James  Chadwick 
and  Hannah  Fisher  lived  together  as  man  and  wife :  and  which 
said  Hannah  Fisher  departed  this  life  before  the  said  time  when 
the  said  James  Chadwick  was  married  to  the  said  Ann  Fisher  as 
aforesaid.  But  whether  or  not  upon  the  whole  matter  "  &c.  "  found 
[  •206  ]  the  *said  James  Chadwick  is  guilty  of  the  felony,"  &c.,  **  the  said 
jury  are  altogether  ignorant ; "  &c. 

Judgment  was  given,  at  the  Assizes,  by  Wiohtman,  J.,  that  the 
said  J.  C.  is  Not  guilty  &c.,  and  that  he  go  without  a  day  &c. 

Error  was  brought  on  the  judgment ;  the  only  cause  assigned 
being  that  judgment  had  been  given  for  the  defendant  on  the 
special  verdict,  whereas  it  should,  by  law,  have  been  given  against 
him.     Prayer  of  reversal,  &c.     Joinder. 

The  writ  of  error  was  argued  in  the  present  Michaelmas  Term, 
November  17th  and  20th. 

Sir  F.  Kelly,  for  the  Crown : 

Stat.  5  &  6  Will.  IV.  c.  54,  s.  2,  annuls  all  marriages  thereafter 
to  be  celebrated  between  persons  within  "the  prohibited  degrees 
of  consanguinity  or  affinity :  "  and  the  question  will  be  what,  and 
by  whom  imposed,  is  the  prohibition  to  which  this  force  is  given. 
The  principal  statutory  authority,  before  the  Act  of  William,  is 
stat.  82  Hen.  YIH.  c.  38,  s.  2 ;  and  that  confirms,  notwithstanding 
any  pre-contract  (not  consummate)  or  dispensation,  all  marriages 
contracted  within  the  Church  of  England  between  "  lawful  persons/' 
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such  marriages  being  contract  and  solemnized  in  the  face  of  the  Reo. 
Charch,  and  consummate  ;  and  declares  **  all  persons  to  be  lawful,  chadwick. 
that  be  not  prohibited  by  God's  law  to  marry."  Then,  what  is 
prohibited  by  God*s  law  ?  The  prohibition  must  be  looked  for  in 
the  express  words  of  Scripture.  By  the  law  of  nature  all  marriages 
are  free,  though  some  may  be  highly  inexpedient.  A  law  to  abridge 
that  natural  freedom  must  be  construed  strictly,  not  extended  by 
analogy  or  on  the  ground  of  a  supposed  parity  of  degree.  *The  [  •207  ] 
Divine  ordinance  on  this  subject  is  found  in  the  18th  chapter  of 
Leviticus,  and  does  not  in  terms  include  marriage  with  a  wife's 
sister :  and  the  letter  of  that  law  was  acted  upon  by  the  Jews  and 
early  Christians  down  to  the  year  of  our  Lord  818,  when  the  council 
of  Eliberis  imposed  a  penance  on  the  man  who  should  contract  such 
a  marriage.  The  history  of  this  and  similar  usurpations  is  traced 
in  Beeves's  History  of  the  English  Law,  vol.  iv.  52,  et  seq.  (8rd  ed.), 
c.  25,  and  Hallam,  Middle  Ages,  c.  7  (vol.  ii.  p.  298  &c.,  4th  ed.) : 
and  they  were  still  in  force  when,  by  stat.  82  Hen.  VIII.  c.  88,  the 
prohibition  was,  in  this  country,  brought  within  the  limits  pre- 
scribed by  the  law  of  God.  (He  then  proceeded  to  discuss  the 
material  passages  of  the  18th  chapter  of  Leviticus.  This  part  of 
the  argument,  being  laid  out  of  consideration  by  the  Court  in  its 
judgments,  is  not  further  stated  here  :  but  a  notice  of  the  discussion 
on  the  same  points  will  be  found  in  the  report  of  the  preceding 
case.)  It  is  suggested,  in  favour  of  the  inferential  construction, 
that,  without  it,  some  marriages  clearly  not  allowable,  as  between 
a  man  and  his  grandmother,  are  unprohibited  by  the  Levitical  law ; 
but  in  many  other  instances  the  Divine  law  is  silent  as  to  offences 
which  God  cannot  have  intended  to  sanction,  but  which  it  has  been 
unnecessary  to  point  out,  either  because  there  was  no  likelihood 
that  men  would  be  tempted  to  them,  or  because  it  was  clear,  with- 
out their  being  specified,  that  they  were  contrary  to  the  Divine  will. 
If  the  18th  chapter  of  Leviticus  does  not  contain  a  complete  code, 
the  same  may  be  said  of  the  20th  chapter  of  Exodus.  The  judg- 
ment of  Vauohan,  Ch.  J.  in  Hainison  v.  Dr.  Burwell  (1)  shows  the 
impression,  at  *the  time  when  that  case  was  decided,  to  have  been  [  *20S  j 
that  our  law,  in  forbidding  marriages  as  contrary  to  the  law  of  God, 
included  degrees  which,  ''  in  the  meaning  of  the  18th  of  Leviticus, 
were  not  absolutely,  but  circumstantially  prohibited  "  (2) ;  among 
which  was  the  marriage  with  a  brother's  wife,  not  (as  is  there  said) 
prohibited  by  the  Levitical  law,  ''  but  when  the  dead  brother  left 
(1)  Vaughan,  206.  (2)  Vaughan,  240. 
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R«o.  isBue  by  his  wife"(i).  Vauohan,  Ch.  J.  adds:  "A  man  is  pro- 
Chadwick.  liibited  by  28  Hen.  VIII."  (stat.  28  Hen.  VHI.  c.  7,  s.  11,  which, 
however,  had  been  repealed)  "  and  by  the  received  interpretation 
of  the  Levitical  degrees,  absolately  to  marry  his  wife's  sister :  but 
within  the  meaning  of  Leviticas,  and  the  constant  practice  of  the 
commonwealth  of  the  Jews,  a  man  was  prohibited  not  to  marry  bis 
wife's  sister  only  during  her  life,  after  he  might:  "  and  this  agrees 
with  Michaelis,  vol.  ii.  p.  112,  cited  in  T.  C.  Foster's  "  Beview  of 
the  law  relating  to  marriages  within  the  prohibited  degrees  of 
affinity,"  p.  79.  It  was  argued  in  lieg.  v.  St.  Giles  in  tJie  Fields  (2) 
that,  in  the  enactment  of  stat.  82  Hen.  VIII.  c.  88,  s.  2,  ''  that  no 
reservation  "  &c.  ''  God's  law  except,  shall  trouble  or  impeach  any 
marriage  without  the  Levitical  degrees,"  the  word  ''  degrees  "  must 
not  be  confined  to  the  particular  instances  of  degree  mentioned  in 
the  18th  of  Leviticus,  but  must  be  taken  as  extending  to  similar 
degrees,  and  as  comprehending  classes.  There  is,  however,  no 
expression  in  the  clause  warranting  this  assumption.  And  the 
word  "  degrees  "  had  before  been  used  in  stat.  28  Hen.  VIII.  c.  7, 
ss.  11  and  13,  as  signifying  particular  relationships  enumerated  in 
that  Act,  and  not  as  a  technical  term  signifying  a  mode  of  being 
[  •209  ]  related.  In  G.  L.  Boehmer's  Principia  *Juris  Canonici,  p.  322, 
B.  3,  s.  2,  tit.  6,  s.  398  (7th  ed.,  1802),  it  is  laid  down  that,  where 
the  Divine  law  specifies  persons  who  may  not  marry,  the  interpre- 
tation by  parity  is  inadmissible ;  and  it  is  also  said  that  marriages 
not  expressly  prohibited  may  be  permitted  by  dispensation ; 
''cujusmodi  sunt  nuptise  cum  defunctae  uxoris  sorore"(8). 

Kelly  then  discussed  the  effect  of  the  repeal  and  revival  of  statutes 
from  25  Hen.  VIII.  to  1  Eliz. ;  but  the  principal  arguments  on  this 
head  are  already  reported  in  the  preceding  case.  He  observed  that 
stat.  82  Hen.  VIII.  c.  38,  did  not,  when  declaring  the  lawfulness  of 
certain  marriages,  refer  to  the  definitions  of  illegality  contained  in 
former  statutes,  although  there  were  two  on  that  subject  in  force 
at  the  time ;  he  urged  that,  when  a  former  Act  of  the  same  reign 
(28  Hen.  VIII.  c.  16,  s.  2)  intended  to  limit  the  law  by  reference 
to  previous  enactments,  it  made  express  allusion  to  the  statute 
(28  Hen.  VIII.  c.  7) :  and  he  inferred  that,  in  construing  stat. 
32  Hen.  VIII.  c.  82,  the  Court  were  bound  to  consider  only  "  God's 

(1)  Deut.  c.  XXV.  V.  5 — 10.  Ductor   Dubitantium  :   see   Book    2, 

(•2)  Ante,  p.  327.  c.  2,  Eule  3.    Works  (ed.  by  Heber, 

(3)  In  this    part  of  the  argument  1822),  vol.  xii.  pp.  307 — 350. 
Kelly  also  referred  to  Jeremy  Taylor's 
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law,"  the  sole  authority  there  pointed  to,  and  mast  enquire  this        Rbo. 

oat  for  themselves.     He  further  contended  that,  even  if  this  could    chadwiok. 

have  been  otherwise,  there  remained  no  statutory  declaration  of 

God*s  law  to  be  embodied  in  the  last  two  Acts  of  Hen.  YIII.,  since 

all  the  clauses  of  stat.  28  Hen.  YIII.  c.  7,  which  contained  such 

declaration  had  been  repealed  by  stat.  1  &  2  Phil.  &  M.  c.  8,  ss.  17, 

20,  and  were  not  revived  by  stat.  1  Eliz.  c.  1,  the  language  of  which 

Act,  from  sect  10  to  sect  18,  showed  no  intention  to  carry  back 

the  rule  of  law  on  this  head,  but  only  to  abolish  some  ^Acts  of  the      [  *2io  ] 

late  reign  on  other  subjects,  and  to  continue  the  repeal  of  those 

enactments,  made  in  the  time  of  Henry  YHI.,  which  affected  the 

Queen's  legitimacy  (i).    When  an  Act,  explained  and  amended  by 

other  Acts,  has  expired,  and  is  revived,  the  other  Acts,  if  they  also 

have  expired,  are  revived  for  the  parpose,  strictly,  of  explanation 

and  reference,  and  no  farther :  this  is  the  whole  effect  of  Williams 

V.  liougheedge  (2). 

It  might  be  expected  from  the  variety  of  legislation  on  this  sub- 
ject that  there  would  be  confusion  and  inconsistency  in  the  decisions. 
The  first  case  extant,  after  stat.  82  Hen.  YIH.  c.  82,  is  Marine's 
case  (3)  (88  Eliz.),  where,  according  to  Moore's  report,  the  party  was 
sued  in  the  Court  Christian  for  marrying  one  of  his  wife's  sister's 
daughters,  and  a  prohibition  was  awarded,  because  such  marriage 
is  not  prohibited  by  the  Levitical  law.  In  Leonard's  report  it  is 
said  that,  although  the  marriage  was  ''  not  expressly  within  the 
Levitical  degrees,  yet  because  more  farther  degrees  are  prohibited 
the  Archbishop  of  Canterbury  and  other  the  Commissioners  gave 
sentence  against  him,  upon  which  he  sued  a  prohibition  upon  the  stat. 
of  82  Hen.  YIH.  c.  88."  A  consultation  was  afterwards  granted  ; 
but  only  (as  appears  by  the  report  in  Leonard,  with  which  that  in 
Croke  agrees)  because  ''  the  prohibition  was  general  where  it  ought 
to  be  special."  The  next  is  Parsons's  case  (4)  (2  Jac.  I.),  where,  as 
Lord  Coke  states  :  '' A  man  married  the  daughter  of  the  sister  of 
his  first  wife,  and  was  drawn  in  question  in  the  Ecclesiastical  Court 
for  this  marriage,  alleging  the  same  to  be  against  the  canons ;  and 
•it  was  resolved  by  the  Court  of  Common  Pleas,  upon  considera-  [  ♦211  j 
tion  had  of  the  said  statute,  that  the  marriage  could  not  be  impeached, 
for  that  the  same  was  declared  by  the  said  Act  of  Parliament" 

(1)  See  1  Gibs.  Cod.  410  (2nd  ed.),  4  Leon.  16.    See  Yaughan,  321,  1M7, 
notes  h,  c  248,  249. 

(2)  2  Burr.  747.  (4)  Co.  Litt.  235  a.    And  see  2  Inst. 

(3)  Moore,  907 ;  S.  C,  Cro.  Eliz.  228 ;  683. 
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BsG.  (82  Hen.  MIX.  c.  38)  ^'  to  be  good,  inasmuch  as  it  was  not  pro- 
Ohadwiok.  bibited  by  the  Levitical  degrees,  et  sic  de  nmilibus"  Mr.  Butler's 
note  (149)  on  this  passage  shows  how  a  contrary  doctrine  gained 
ground  by  the  influence  of  the  ecclesiastics.  Parsons' s,  or  Pearson's, 
case  is  noticed  at  length  in  Harrison  v.  Dr.  Burtvell  (i) ;  and  it 
appears  there  that  a  consultation  was  granted,  but  on  a  point  in 
the  pleadings.  The  next  decision,  Hill  v.  Good  (2)  (25  Gar.  II.),  is 
contrary  to  those  preceding :  and  almost  every  subsequent  decision 
to  the  same  effect  has  been  founded  upon  this,  without  any  deliberate 
argument.  Yauohan,  Gh.  J.  grounds  his  judgment  against  the  writ 
of  prohibition  on  three  reasons  :  1.  That  the  marriage  with  a  wife's 
sister  is  expressly  prohibited  by  the  18th  Leviticus:  2.  That, 
although  it  were  not  expressly  prohibited,  it  is  still  not  without  the 
Lentical  degrees :  both  which  assumptions  are  incorrect  if  the  pre- 
ceding argument  in  this  case  be  well  founded :  and,  8.  That  the 
marriage,  if  without  the  Levitical  degrees,  is  yet  prohibited  by 
God's  law,  and  therefore  may  be  impeached,  consistently  with 
stat.  82  Hen.  YIII.  c  88.  But  for  this  last  proposition  he  relies  (3) 
upon  the  non-repeal  of  stat.  28  Hen.  YIII.  c.  7  (sects.  11,  12,  13) 
and  upon  the  canons.  Of  the  canons  which  existed  at  the  passing 
of  stat.  32  Hen.  YIII.  c.  38,  those  only  were  in  force,  by  stat. 
25  Hen.  YIII.  c.  19,  sects.  2,  7,  which  were  "  not  contrariant  or 
repugnant  to  the  laws,  statutes  and  customs  of  this  realm : "  and 
the  only  canons  framed  after  the  year  82  Hen.  YIII.  were  those 
[  *212  ]  *of  1603,  which  have  not  in  themselves  any  binding  authority  over 
the  laity:  Middleton  v.  Crofts  {4),  Matthew  v.  Burdett(is),  Reg.  v. 
MiWs  (6),  opinions  of  Tindal,  Gh.  J.  and  Lord  Gottenham.  Hilly. 
Good  (2)  was  followed  by  Wortly  v.  Watkinson{7)  (31  Gar.  IL), 
where,  in  the  case  of  a  marriage  between  a  man  and  the  daughter 
of  his  first  wife,  a  consultation  was  granted,  and  Hill  v.  Good  (2)  was 
relied  upon  in  the  argument,  Snowling  v.  Nursey  (8)  (13  Will.  III.), 
where  also  Hill  v.  Good  (2)  was  referred  to,  seems  to  have  been 
decided  partly  on  reference  to  the  canons  of  1608.  In  Butlei-  v. 
GastHlUp)  (8  Geo.  I.),  where  a  consultation  was  awarded  in  a  case 
of  marriage  with  the  wife's  aunt,  the  judgment  turned  upon  the 
authority  of  the  Church  to  enact  canons  which  should  be  recognised 

(1)  Vaugh.  248,  249.  (6)  69  E.  B.  134  (10  CI.  &  Fiiu  634, 

(2)  Vaugh.  302.  680.  875). 

(3)  Yaugli.  323.  (7)  2  Lev.  254 ;  S.  C.  3  Keb.  660. 

(4)  2  Atk.  650,  653.  (8)  2  Lutw.  1075. 

(5;  2  Salk.  412 ;  and  see  ibid.  672,  (9)  Gilb.  Ca.  Eq.  156;  S.  C.  Bunb. 
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by  laymen ;  and  reliance  was  placed  on  HUl  v.  Good  (i)  and  the 
later  decisions  founded  on  that  case.  Two  other  cases,  of  the  times 
of  Car.  II.  and  W.  &  M.,  may  be  cited :  but  the  first,  Watkinson  v. 
Mergatron  (2),  clearly  proceeded  on  an  error  ;  for,  the  suit  being  for 
marrying  a  sister's  daughter,  and  the  defendant  having  '^  prayed  a 
prohibition,  because  out  of  the  Levitical  degrees,"  this  was  '^  denied 
by  the  whole  Court,  because  it  is  a  cause  of  ecclesiastical  cognizance, 
and  divines  better  know  how  to  expound  the  law  of  marriages  than 
the  common  lawyers ; "  an  argument  which  would  deprive  the 
common  law  Courts  of  their  authority  under  stat.  82  Hen.  YIII. 
c.  88,  8.  2.  The  other  case,  Harris  v.  Hicks  (3),  cannot  be  con- 
sidered a  decision  on  the  point  ♦now  before  the  Court.  In  Sher-  [  •213  ] 
wood  V.  Ray  (4)  (1  Vict.)  this  point  was  not  directly  raised.  There 
is  indeed  a  dictum  of  Parke,  B.,  in  the  judgment  of  the  Court 
delivered  by  him,  that  the  marriage  with  a  wife's  sister,  "  having 
been  celebrated  between  persons  within  the  Levitical  degrees,  and 
prohibited  from  intermarrying  by  Holy  Scripture,  as  interpreted 
by  the  canon  law  and  by  the  statute  25  Hen.  VIII.  c.  22,  s.  8,  was 
unquestionably  voidable  during  the  lifetime  of  both,  and  might  have 
been  annulled  by  criminal  proceedings  or  civil  suit "  (6).  But  that 
cannot  be  looked  upon  as  a  considered  decision  of  the  point  of  law. 
It  may  be  that  the  practice  in  the  Ecclesiastical  Courts  for  many 
years  has  been  to  dissolve  these  marriages ;  but,  when  this  Court  is 
called  upon  to  apply  a  statute  (5  &  6  Will.  IV.  c.  54),  by  which,  if  a 
marriage  falls  within  it,  the  issue  is  bastardized,  they  must  exercise 
their  own  judgment,  and  determine,  without  regard  to  ecclesiastical 
authority,  what  marriages  are  really  within  stat.  82  Hen.  VIII. 
c.  88,  as  "prohibited  by  God's  law."  Even  if,  in  so  doing,  they 
should  reverse  that  which  has  been  deemed  the  law  for  two  hundred 
years,  yet,  as  Lord  Dbnman,  Ch.  J.  argued  in  O'ConneU  v.  The 
Queen  (6),  such  a  consideration  must  not  deter  them  from  correcting 
an  ascertained  error. 

Asplandy  contra : 

Stat.  5  &  6  Will.  IV.  c.  54,  in  using  the  term  "prohibited 
degrees,"  does  not  refer  directly  to  prohibitions  by  the  law  of  God, 
and,  therefore,  had  not  in  view  either  the  parts  of  the  Old  Testament 

(1)  Vaugh.  302.  1  Curt.  173,  193. 

(2)  Sir  T.  Ray.  464.  (5)  Pp.  393,  396 ;  and  see  p.  397. 

(3)  2  Salk.  548.  (6)  65  B.  E.  59  (11  CI.  &  Fin.  155, 

(4)  43  B.  E.  90  (1  Moore's  P.   C.  368—371). 
353).     See  Ray  v.  Sherwood  and  Ray, 
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Ebg.  ^relating  to  such  prohibitions,  or  the  older  statutes  declaring  the 
Ohadwick.    ^^^  ^^  ^^^  o^  ^^^B  subject.    It  was  passed  to  enforce  a  merely  civil 

[  «214  ]  regulation ;  and  it  adopted  the  term  in  question  as  one  of  well 
understood  import  in  the  English  language,  recognising  the  practice 
of  the  Ecclesiastical  Courts  with  respect  to  marriages  included  in 
the  commonly  known  table  of  prohibited  degrees.  That  the  term 
"prohibited  degrees"  has  long  acquired  a  definite  meaning,  and 
includes  the  relationship  between  a  man  and  the  sister  of  his 
deceased  wife,  appears  from  2  Inst.  683,  where  a  table  is  given  of 
"  degrees  of  affinity  or  alliance  prohibited/'  in  which  such  a  mar- 
riage is  included ;  from  Archbishop  Parker's  Table  of  1568,  given  in 
2  Bum's  Ecc.  L.  442,  and  4  Burn,  Eccl.  L.  659,  9th  ed. ;  from  the 
Canons  of  1608,  can.  99,  in  2  Burn,  Ecc.  L.  446 ;  from  1  Gibs.  Cod. 
p.  414  (2nd  ed.) ;  and  from  the  general  course  of  decisions  in  the 
Ecclesiastical  Courts.  To  show  how  universally  it  was  understood 
that  such  a  marriage  is  included  in  the  list  of  prohibited  degrees, 
reference  may  be  made  to  a  judgment  pronounced  by  Lord  Bbouo- 
HAM  in  the  House  of  Lords,  only  a  few  days  before  the  statute 
received  the  Boyal  assent.  He  says,  in  Wairender  v.  Warrender  (i) : 
"  We  should  expect  that  the  Spanish  and  Portuguese  Courts  would 
hold  an  English  marriage  avoidable  between  uncle  and  niece,  or 
brother  and  sister-in-law,  though  solemnised  under  papal  dispensa- 
tion, because  it  would  clearly  be  avoidable  in  this  country : "  and 
proceeds  to  express  an  opinion  that  English  Courts  would  refuse  to 
sanction  such  marriages^  though  solemnised  in  countries  where  the 

r  •216  ]  law  permits  them.  The  preamble  of  stat.  5  &  6  ♦Will.  IV.  c.  54, 
supports  the  view  now  contended  for.  A  civil  inconvenience  (the 
uncertain  condition  in  which  the  issue  of  such  marriages  are  kept 
while  the  parents  live)  is  recited ;  and  the  practice  of  the  Eccle- 
siastical Courts  is  referred  to.  Whether  that  practice  was  correct 
or  not,  is  immaterial ;  the  reference  to  it  explains  the  intention  of 
the  statute.  Sect.  1  declares  that  past  marriages,  where  no  suit  ia 
pending,  are  not  to  be  annulled  for  affinity :  it  is  not  to  be  supposed 
that,  if  the  degrees  were  treated  as  marked  out  by  the  law  of  God 
and  by  statutes  defining  that  law,  the  Legislature  would  have  felt 
authorised  to  lay  down  a  different  rule  for  marriages  within  those 
degrees  happening  before,  and  such  marriages  happening  after,  a 
certain  date.     Stat.  9  Geo.  IV.  c.  31,  s.  22  (2)  (on  which  indictments 

(1)  37  B.  B.  188  (2  CI.  &  Fin.  488,      8.  1 :  see  now  24  &  25  Vict  c.   100. 
531);  8.  0,  9  Bligh,  N.  S.  89.  8.  57.— A.  G. 

(2)  Bepealed  by  24  &  25  Vict.  c.  95, 
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for  bigamy  are  founded)  contains  a  saving  proviso  for  any  one  who,  Rbo. 
at  the  time  of  the  second  marriage,  shall  have  been  divorced  from  chadwick. 
the  bond  of  the  first  marriage,  or  whose  former  marriage  shall  have 
been  declared  void  by  the  sentence  of  any  Court  of  competent 
jurisdiction.  As  a  marriage  within  the  degrees  prohibited  is  now 
absolutely  void,  there  will  be  no  sentence  of  an  Ecclesiastical  Court 
to  declare  it  void ;  the  operation  of  the  proviso  in  such  a  case  has, 
therefore,  been  repealed ;  and  it  is  reasonable  to  suppose  that  the 
repealing  statute  meant  to  substitute  some  other  guide  in  lieu  of  a 
sentence  in  the  Ecclesiastical  Court ;  and  that  substitute  must  be  the 
past  practice  (which  the  statute  recites)  of  the  Ecclesiastical  Courts. 
Stat.  5  &  6  Will.  IV.  c.  54,  has  always,  since  its  passing,  been  under- 
stood, both  in  and  out  of  the  profession  (i),  to  avoid  such  a  marriage 
as  this ;  and  such  appears  to  be  the  plain  and  obvious  construction. 

Assuming,  however,  that  the  recent  statute  is  not  alone  decisive  [  2i6  ] 
of  the  question,  it  can  be  shown  in  various  ways  that  this  marriage 
is  prohibited  by  the  older  statutes.  Stat.  25  Hen.  YIII.  c.  22, 
s.  8,  mentions  this  as  amongst  the  degrees  of  marriage  ^'  prohibited 
by  God's  laws,"  and  "  plainly  prohibited  and  detested  by  the  laws 
of  God."  Stat.  28  Hen.  VIH.  c.  7,  if  it  partly  repealed  the 
former  statute,  re-enacted  its  provisions  on  this  subject,  by  sect.  11  : 
and  stat.  28  Hen.  YUI.  c.  16,  enacts  (sect.  2)  that  certain  mar- 
riages shall  be  valid  whereof  there  is  no  divorce,  ''and  which 
marriages  be  not  prohibited  by  God's  laws,  limited  and  declared 
in  the  Act  made  in  this  present  Parliament"  (c.  7),  ''or  otherwise 
by  Holy  Scripture."  These  statutes,  if  they  can  now  be  looked 
at,  decided  the  present  question.  And,  1.  The  portions  of  stat. 
28  Hen.  YIII.  c.  7,  material  to  the  present  inquiry,  have  never  been 
repealed.  2.  If  repealed,  they  have  been  revived,  and  are  now  in 
force.  8.  If  not  revived  so  as  to  have  a  binding  force  of  them- 
selves, yet  they  are  so  referred  to  by,  and  incorporated  with,  other 
statutes  now  in  force,  that  their  declarations  as  to  God's  laws  must 
be  received  as  parts  of  those  statutes. 

1.  There  is  no  reasonable  ground  for  contending  that  stat.  82 
Hen.  YIII.  c.  88,  affected  the  general  marriage  law  as  declared  by 
stat.  28  Hen.  YIII.  c.  7.  Its  object  was  entirely  different ;  it  was 
passed  in  1540,  just  before  the  King's  marriage  with  Catharine 
Howard,  who  was  the  cousin-german  of  his  former  Queen  Anne 
Boleyn,  but  not  related  to  himself:  it  recites  (sect.  2)  "an  unjust 

(1)  See,  however,  the  reporter's  note  to  Sherwood  v.  Bay,  43  K.  B.  90,  128 
(1  Moore  P.  C.  353,  359).— A.  C. 
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Reg.  law  of  the  Bishop  of  Rome/'  whereby  persons  have,  upon  pretence 
Chadwick.  of  former  contracts,  "been  divorced  contrary  to  God's  law,  and 
[  •217  J  further  also,  by  reason  of  other  ♦prohibitions  than  God's  law 
admitteth,  for  their  lucre* by  that  Court  invented,  the  dispensa- 
tions whereof  they  always  reserved  to  themselves,  as  in  kindred  or 
affinity  between  cousin-germans,  and  so  to  fourth  and  fourth  degree, 
carnal  knowledge  of  any  of  the  same  kin,  or  affinity  before  in  such 
outward  degrees,  which  else  were  lawful,  and  be  not  prohibited  by 
God's  law,"  &c. ;  and  then  enacts  that  all  and  every  such  marriages 
as  "  shall  be  contracted  between  lawful  persons  (as  by  this  Act  we 
declare  all  persons  to  be  lawful,  that  be  not  prohibited  by  God's  law 
to  marry)  such  marriages  being  contract  and  solemnised  in  the  face 
of  the  Church,  and  consummate  "  &c.,  shall  be  "  lawful,  good,  just 
and  indissoluble,  notwithstanding  any  precontract  "  &c.,  and  "  not- 
withstanding any  dispensation  "  &c.,  "  and  that  no  reservation  or 
prohibition,  God's  law  except,  shall  trouble  or  impeach  any  marriage 
without  the  Levitical  degrees."  The  object  of  the  Act,  as  appears 
both  by  the  preamble  and  by  the  express  provisions,  was  merely  to 
prevent  divorces  for  precontract,  or  on  the  ground  of  the  kindred  or 
affinity  subsisting  between  cousins-german  or  more  distant  relations. 
This  statute  is  quite  consistent  with  stat.  28  Hen.  YIIL  c.  7; 
and  the  two  (being  in  pari  mateHd)  must  be  construed  together. 
And,  even  if  stat.  82  Hen.  YHI.  c.  88,  must  be  looked  at  alone,  it 
plainly  admits,  first,  that  a  marriage  within  the  degree  of  relation-^ 
ship  of  cousins-german  is  illegal ;  secondly,  that  relations  by  blood 
and  by  affinity  are,  for  this  purpose,  on  the  same  footing.  It  there- 
fore strengthens  the  argument  against  the  legality  of  marriage  with 
the  sister  of  a  deceased  wife. 

The  Act  2  stat.  1  Mary,  c.  1,  did  not  repeal  the  portions  in  ques- 
[  •218  ]  tion  of  stat.  28  Hen.  VIH.  c.  7.  This  statute  ♦of  Mary  was  not  a 
general  Marriage  Act ;  it  was  passed  for  the  purpose  of  declaring 
one  particular  marriage  (that  of  Henry  and  Queen  Katharine)  valid. 
It  did  not  profess  to  set  up  any  class  of  marriages.  Besides,  if  it 
implicitly  extended  to  a  class,  that  class  was  of  marriages  with  two 
brothers  in  succession  ;  which  marriages  stand  on  different  grounds 
from  the  marriage  now  under  discussion.  It  is  to  be  observed, 
also,  that  this  statute  proceeds  partly  on  the  ground  of  the  Queen's 
absence  at  the  time  of  sentence  given  (sect.  4) ;  and  it  is  a  matter 
of    history    that   the   sentence    was    founded  (i)    partly    on    the 

(1)  The  sentence  does  not,  in  terms,      much  insisted  upon  in  the  depositions, 
refer  to  the  supposed  fact :  but  it  is      See  the  proceedings  at  length  in  the 
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consummation  of  the  marriage  with  Prince  Arthur,  which  was  denied  Rbo. 
by  Queen  Mary ;  and  that  is,  probably,  the  true  foundation  on  which  chadwiok. 
the  statute  rested :  if  so,  it  is  no  way  inconsistent  with  the  pro- 
hibitions contained  in  28  Hen.  VIII.  c.  7,  which  apply  only  where 
there  has  been  consummation  of  a  former  marriage.  Nor  were  the 
prohibited  degrees  altered  by  stat.  1  &  2  Phil.  &  M.  c.  8:  that 
statute  was  not  passed  to  alter  the  general  marriage  laws,  nor  to 
set  up  the  legitimacy  or  title  of  Queen  Mary.  The  latter  purpose 
had  been  fully  effected  by  2  stat.  1  Mary,  c.  1.  To  pass  a  further 
statute  with  that  object  would  have  been  to  weaken  her  title; 
whereas,  a  marriage  having  in  the  mean  time  taken  place  between 
the  Queen  and  a  Roman  Catholic  Prince,  a  strong  supporter  of  the 
Church  of  Bome,  it  was  natural  that  statutes  should  now  be  passed 
to  reinstate  the  Pope  in  his  former  power.  Accordingly,  by 
stat.  1  &  2  Phil.  &  M.  c.  8,  s.  2,  all  statutes  against  the  supremacy 
*and  see  of  Bome  passed  since  20  Hen.  VIII.  are  repealed.  [  *219  ] 
Besides  this  sweeping  repeal,  particular  statutes  and  parts  of 
statutes  are  specially  named,  and  among  them,  by  sect.  17,  ''  all 
that  part  of  "  stat.  28  Hen.  VIII.  c.  7,  ^'  that  concerneth  a  prohibi- 
tion to  marry  within  the  degrees  expressed  in  the  said  Act  '*  is 
repealed.  It  is  to  be  observed  that  stat.  28  Hen.  YIII.  c.  7,  by 
sections  11,  12,  declares  the  prohibited  degrees,  and  by  sect.  18  for- 
bids marriages  within  the  degrees,  though  proceeding  on  dispensa- 
tion, **  for  no  man,  of  what  estate,  degree,  or  condition  soever  he  be, 
hath  power  to  dispense  with  God's  laws  "  (s.  12) .  There  was  no  dispute 
between  the  two  Churches  as  to  the  extent  of  God's  laws  on  this  sub- 
ject ;  but  there  was  a  struggle  as  to  the  dispensing  power  (i).  There 
is  every  reason,  therefore,  to  conclude  that  the  intention  of  stat.  16c  2 
Phil.  &  M.  c.  8,  was  to  leave  the  general  law  as  to  prohibited 
degrees  untouched,  and  merely  to  establish  an  exception  where  a 
marriage  may  have  been  solemnized  under  papal  dispensation. 

2.  If,  however,  the  portions  of  stat.  28  Hen.  VIII.  c.  7,  relating 
to  prohibited  degrees  were  ever  repealed,  they  have  been  revived. 

Procfedinga  relative  to  the  divorce   of  lows:    "Si  quis  dixerit,  eos  tantuni 

Katharine    of  Arragon,    1    Howell's  consaDguinitatis,  et  affinitatis  gradus, 

State  Trials,  p.  299,  pp.  325—328,  358.  qui  Levitico  exprimuntur,  posse  im- 

(1)  Even  at  a  later  period  the  power  pedire   matrimonium    contrahendum, 

of  dispensing  with  the  Levitical  pro-  et   dirimere    contractum ;    nee  posse 

hibitions  was  claimed  for  the  Church  ecdesiam   in   nonnullis  iUoriun  dis- 

of  Bome.    The  3rd  canon,  De  Sacra-  pensare,    aut  constituere,    ut   plures 

mento    Matrimonii,    decreed    in    the  impediant,    et    dirimant;     anathema 

24th  session  of  the  council  of  Trent  sit."    Concilii  Tndentini    Canones  et 

(held  in  November,  1563),  is  as  fol-  Decreta,  p.  241.    Antwerp,  1779. 
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Rbo.  Stat.  82  Hen.  YIII.  c.  88,  which  was  repealed  by  stat.  1  &  2 
Ohadwick.  Phil.  &  M.  c.  8,  s.  19,  was  (with  an  exception  not  now  material) 
revived  by  stat.  1  Eliz.  c.  1,  s.  11.  Stat.  82  Hen.  YHI.  c.  88,  aa 
[  ^220  J  has  been  already  *Bhown,  must  be  read  with  stat.  28  Hen.  VIII. 
c.  7,  being  founded  upon  it ;  there  is,  therefore,  ground  to  contend 
that  the  revivor  of  stat.  82  Hen.  YIII.  c.  88,  has  drawn  with  it  the 
revivor  of  stat.  28  Hen.  YIII.  c.  7.  Precisely  the  same  argument 
may  be  used  with  reference  to  stat.  28  Hen.  YIII.  c.  16,  which  is 
directly  founded  on  stat.  28  Hen.  YIII.  c.  7,  and  which,  after  being 
repealed  by  stat.  1  &  2  Phil.  &  M.  c.  8,  s.  16,  is  revived,  and  in  very 
strong  words,  by  stat.  1  Eliz.  c.  1,  s.  10. 

8.  Even  assuming  that,  from  whatever  cause,  stat.  28  Hen.  YIII. 
c.  7,  cannot  be  now  considered  in  force  so  as  to  have  a  binding 
power  of  itself,  yet  it  is,  historically,  on  the  statute  book,  and  must 
be  looked  at  in  order  to  explain  statutes  82  Hen.  YIII.  c.  88,  and 
28  Hen.  YIII.  c.  16,  with  which  it  is  in  pari  materia.  It  would  be  an 
anomaly  in  language  to  say  that  the  two  statutes  are  revived,  if 
they  are  not  to  exist  in  the  same  sense  in  which  they  stood  at  the 
time  of  their  repeal ;  and  this  would  be  so,  if  the  former  statute  on 
which  they  are  founded,  and  which  gave  them  their  meaning,  could 
not  be  looked  at  to  explain  them.  On  this  part  of  the  case,  Reg.  v. 
Stock  (1),  Strickland  v.  Maxwell  (2),  and  7  Bac.  Abr.  454,  455 
(7th  ed.),  tit.  Statute  (I)  8,  may  be  referred  to. 

The  argument  from  the  Mosaic  law  (assuming  that  it  is  necessary 
to  consider  what  that  law  actually  declares)  is  in  favour  of  the 
defendant.  The  18th  chapter  of  Leviticus  lays  down  two  general 
laws :  one,  v.  6,  against  marriage  between  a  man  and  any  that  is 
near  of  kin  to  him  ;  the  other,  in  v.  17,  against  marriage  with  his 
wife's  near  kinswoman.  This  particular  marriage  is  not  included : 
but  marriage  with  a  daughter,  which  no  one  alleges  to  be  lawful,  is 
[  ♦221  ]  not  in  specific  *  terms  prohibited,  and  is  proved  to  be  so  only  by 
reasoning  and  inference,  which  apply  equally  to  marriage  with  a 
wife's  sister.  There  are  strong  reasons  why  the  general  laws  just 
referred  to  should  not  be  considered  as  limited  to  the  particular 
instances  stated  in  18th  Leviticus.  (For  the  reason  before  given, 
p.  387,  a  detail  of  this  part  of  the  argument  is  deemed 
unnecessary  (3).) 

(1)  8  Ad.  &  £1.  40d,  410.  22nd  of  Deuteronomy,  forbid  some  of 

(2)  39  R.  K.  839  (2  Cr.  &  M.  539;  the  marriages  mentioned  in  the  18th 
S,  C.  4  Tyr.  346).  of  LeviticiLs;  yet  it  could  not  be  arg:aed 

(3)  Aspluud  observed,  on  this  head,  that  the  instances  mentioned  in  those 
that  tho  2()th  chapter  of  Leviticus,  and  two  chapters  limit  the  general  lava 
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The  authorities  are,  with  remarkable  uniformity,  in  favour  of  the 
defendant. 

In  Bro.  Abr.  Conditions,  pi.  194  (12  Hen.  VIII.  c.  8),  is  a^case 
where  it  was  recognized,  as  part  of  the  ecclesiastical  law,  that  a 
marriage  between  a  woman  and  two  brothers  successively  is  not 
permissible,  though  a  question  arose  as  to  the  effect  of  a  dispensa- 
tion. In  both  Manners  case  (i)  and  Parsons^s  case  (2)  a  prohibition 
was  followed  by  a  consultation  ;  though  in  the  latter  case  it  is  left 
in  some  doubt  on  what  ground  the  consultation  was  awarded :  and 
in  Rennington's  case  (3),  where  the  High  Commissioners  had  sen- 
tenced for  incest  in  marrying  a  wife's  niece,  there  was  no  prohibi- 
tion. In  Hill  V.  Good  (4)  the  marriage  had  been  with  a  sister  of 
the  deceased  wife,  and  was  held  unlawful.  This  is  a  clear  authority 
for  the  defendant.  There  is  an  elaborate  judgment,  which  has 
been  often  followed,  and  never  hitherto  questioned :  and  it  pro- 
ceeded upon  grounds  in  full  force  at  the  present  day  ;  for  the  mar- 
riage there  was  held  void,  not  merely  as  against  the  canon  law,  but 
as  being  prohibited  by  the  Levitical  and  statute  laws.  In  Hanison 
V.  Burwell  (5)  where  a  man  had  married  with  the  widow  of  his  great 


Reg. 

r. 
CUADWICK. 

[  '222  ] 


and  repeal  some  of  the  specific  prohi- 
biiions  in  18  Levit.  And,  as  to  the 
text,  18  Levit  v.  18,  forbidding  to 
take  a  wife  to  her  sister  in  her  life- 
time, that  writers  of  authority  were 
divided  on  the  proper  translation ;  and 
the  law,  if  correctly  given  in  the 
Authorized  Version,  was  probably  so 
framed  in  opposition  to  some  heathen 
practice  then  commonly  prevailing ;  a 
reason  frequently  assigned  by  com- 
mentators for  particular  precepts  in 
the  Mosaic  law.  Beferring  to  the 
argument  that  a  marriage  with  sisters 
miooeaaively  must  be  as  legal  as  mar- 
riage with  brothers  successively,  which 
is  said  to  be  commanded  in  2dth 
Deuteronomy,  y.  o  et  seq,,  he  answered, 
that  this  argument  depended  on  parity 
of  reasoning,  which  was  declared  on 
the  other  side  to  be  inadmissible :  but, 
arapposing  that  objection  waived,  the 
cases  were  nut  the  sante,  since  marriage 
with  the  second  brother  was  permitted 
only  where  the  first  had  died  childless ; 
and  the  declared  object  was  to  raise  up 
a  name  to  him,  a  purpose  which  could 
not  exist  with  reference  to  a  deceased 
wife.     And  that,  in  reality,  marriage 


with  brothers  successively  was  not 
commanded  by  the  Jewish  law,  but 
permitted  only,  the  reason  of  the  per- 
mission being  the  inveteracy  of  a 
previously  existing  custom.  That  by 
the  context  of  25  Deuteronomy  the 
custom  appeared  not  to  have  been 
looked  at  with  much  favour;  and  it 
had  been  said  that  such  marriages  have 
now  fallen  into  desuetude  amongst  the 
Jews  :  see  2  Michaelis,  Comm.  L.  Mos. 
pp.21 — 33  (Smith's  translation) :  and, 
if  such  a  marriage  were  to  be  permitted 
now,  because  permitted  to  the  Jews, 
all  the  consequences,  as  to  inheritance 
and  other  poiuts,  must  be  carried  out ; 
which  would  be  wholly  inconsistent 
with  our  law. 

(1)  Moore,  907 ;  .S.  C\  Cro.  Kliz. 
228;  4  Leon.  16. 

(2)  Co.  Litt.  235  a ;  8.  C.  Vaughan, 
248  (in  Harrison  v.  Burwell),  322  (in 
Hill  V.  Good). 

(3)  Hob.  181,  5th  ed.  (in  Howard  v. 
Bartltt),  See  Bennington  v.  Cole, 
Noj-'s  Eep.  29. 

(4)  Vaughan,  302. 

(5)  Vaughan,  20<i. 
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Reg.  uncle,  the  affinity  was  more  remote  than  that  now  in  question ;  and 
Chadwick.  ^^^  general  grounds  of  decision  are  confirmatory  of  those  taken  in 
HiU  V.  Oood  (i).  If  certain  expressions  in  the  judgment  in  Harrison 
V.  BurweU  (2)  point  the  other  way,  it  must  be  remembered  that  HiU 
V.  Oood  (1)  was  a  subsequent  case,  and  entitled  to  more  weight  from 
the  fact  that  those  expressions  had  been  uttered.  In  Wortley  v. 
[  *223  ]  *Watkin8on  (3)  a  consultation  was  awarded,  the  marriage  questioned 
in  the  Court  below  being  that  of  a  man  and  the  daughter  of  a 
sister  of  his  former  wife.  In  CoUeVs  case  (4)  a  prohibition  was 
refused,  the  marriage  being  with  the  sister  of  the  former  wife. 
A  prohibition  was  subsequently  granted,  because  the  proceedings 
in  the  Ecclesiastical  Court  were  fraudulent  on  the  part  of  the 
husband ;  but  that  does  not  weaken  the  previous  decision.  So  in 
Harris  v.  Hicks  (6),  where  a  man  had  married  two  sisters  in 
succession,  both  dead  at  the  time  of  the  suit  in  the  Ecclesiastical 
Court,  the  Court  was  allowed  to  proceed  to  punish  the  husband 
for  the  incest.  In  Snowling  v.  Nursey  (6)  a  prohibition  had  been 
obtained  on  the  ground  that  the  marriage  with  the  daughter  of  the 
sister  of  the  former  wife  was  without  the  Levitical  degrees ;  but, 
after  two  or  three  several  arguments,  a  consultation  was  granted. 
In  Denny  v.  Ashwell  (7)  and  Ellerton  v.  Gasti'iU  (8)  prohibitions 
were  refused  in  cases  of  similar  marriages.  In  Butler  v.  GastriU  (9) 
the  female  plaintiff  in  prohibition  was  aunt  (mother's  sister)  to  the 
deceased  wife  of  her  husband,  the  other  plaintiff;  and  a  consulta- 
tion was  granted.  It  has  been  said  that  decisions  have  proceeded 
on  the  canon  law :  but  from  the  last  cited  case,  as  reported  by 
Bunbury  (who  was  counsel  for  the  defendant),  it  is  evident  that 
that  was  not  even  one  of  the  grounds  of  the  decision;  and  the 
[  •224  ]  same  appears  by  inference  as  to  *SnowUng  v.  Nursey  (6) ;  for 
Eyre,  C.  B.  said,  in  Butler  v.  GastriU  (10),  that  "  the  case  of 
Snowling  v.  Nursey  (6)  was  a  proper  foundation  for  the  Court's 
present  determination ; "  but  (the  reporter  adds)  **  seemed  to 
think,  that  the  Parochial  Tables  were  not  binding  on  the  laity." 
It  is  probable,  also,  that  some  of  the  earlier  cases  were  decided 
without  reference  to  the  canon  law.     The  binding  power  of    the 

(1)  Vaughan,  302.  (6)  2  Lutw.  1075. 

(2)  Vaughan,  240,  241.  (7)  1  Str.  53. 

(3)  2  (T.)  Jones,  118;  S,  C.  2  Lev.  (8)  Comyns's  Bep.  318. 

254.  (9)  Gilb.  Eq,  Ca.  156  ;   8.  C.  Bunb. 

(4)  2  (T.)  Jones,  213 ;  15  Vin.  Abr.      145. 

255;  tit.  Marriage  (E.)  5.  (10)  Bunbury,  p.  156. 

(5)  2  Salk.  548 ;  S.  C,  Comb.  200. 
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canons  on  the  laity  had  long  been  denied.     In  the  judgment  in         Reg. 

Middleton  v.  Croft  (i)  Lord  Hardwick  cites  a  case  of  The  Piior  of  chadwick. 

Leeds,    20    Hen.  VI.  (a),    to  this  effect ;    and   other  cases    from 

Coke's  Reports  ;  and  quotes  an  observation  of  King  (Ch.  J.  of  C.  P.), 

made  in  the  1  Geo.  I.,  that  it  was  "  the  prevailing  opinion,  that 

the  Convocation  cannot  make  canons  to  bind  the  laity."     Several 

years  after  the  judgment  in  MiddUton  v.  Croft  (i),  Lord  Hardwickb, 

in  Brou^sward  v.  Edicards  (3),  held  it  good  cause  of  demurrer  to  a 

bill  filed  against  a  woman  for  a  discovery  as  to  an  alleged  marriage 

between  her  and  the  husband  of  her  deceased  sister,   that  she 

might  subject  herself  to  punishment  in  the  Ecclesiastical  Court. 

The  cases  in  the  Ecclesiastical  Court,  accessible  to  the  pro- 
fession, are  to  the  same  effect :  Aughtie  v.  Aughtie  (4),  Faremouth  v. 
JVatson  (5),  Blackmore  v.  Brider  (6),  Chick  v.  Kamsdale  (7),  and 
Hay  V.  Sheinvood  (s)  and  Sherwood  v.  Ray  (9).  The  last  mentioned 
case  is  of  the  greater  weight  from  being  finally  decided  in  a  court  of 
ultimate  *re3ort,  and  from  its  being  a  decision  upon  the  recent  [  *225  ] 
statute.  The  opinions  of  Dr.  Lushington  in  the  Consistory  Court, 
Sir  H.  Jbnner  in  the  Arches  Court,  and  Parke,  B.  in  giving 
judgment  on  behalf  of  the  Judicial  Committee  of  the  Privy  Council, 
support  the  present  argument.  It  is  true  that,  in  the  judgment 
of  the  Judicial  Committee,  as  reported  (lO),  reference  is  made  to  the 
statute  25  Hen.  YIII.  c.  22,  as  still  in  force :  but  this  appears  to 
be  an  oversight ;  for  the  arguments  had  brought  to  the  notice  of 
the  Court  the  repeal  of  this  Act  by  stat.  28  Hen.  VIII.  c.  7  (ii). 

This  large  body  of  authority  is  in  accordance  with  the  canon  law. 
It  was  shown  by  an  elaborate  argument,  in  Reg.  v.  St.  Giles  in  the 
Fields  (12),  that,  by  the  canon  law,  not  only  in  England,  but  of  all 
Europe,  and  extending  over  several  centuries,  a  marriage  such  as 
this  was  forbidden.  It  is  no  impeachment  of  the  earlier  cases,  to 
say  that  they  rest  partly  on  the  canon  law :  canon  law  made 
before  stat.  25  Hen.  YIII.  c.  19,  and  not  contrary  to  the  laws 
of  the  realm,  is  valid  by  sect.  7  of  that  statute.  If  the  Court  enter- 
tain any  doubt  as  to  the  correctness  of  former  decisions,  they  will  yet 
be  legitimately  bound  by  those  decisions,  and  by  the  understanding 

(1)  Ca.  X.  B.  temp.  Haidw.    332,  (7)  1  Curteis,  34. 
334.  (8)  1  Curteis,  173,  193. 

(2)  Year  B.  Mich.  20  Hen.  VI.  (9)  43  R.  R.  90  (1  Moore  P.  C. 
fol.  12  B.,  13  A.  353;. 

(3)  2  Vee.  Sen.  243.  (10)  43  E.  R.  90  (1  Moore  P.  C. 

(4)  1  PhiU.  201.  396). 

^5)  1  PhiU.  355.  (11)  1  Moore  P.  C.  390,  391. 

(6)  2  Phill.  359.  (12)  Ante,  pp.  313,  332—334. 
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reo.  known  to  have  prevailed,  both  in  and  out  of  the  profession, 
Chadwiok.  ^s  ^  ^^  ^^^  0^  ^^^8  sabject.  Crease  v.  Saicle  (i)  is  a  strong  instance 
of  the  weight  given  to  a  series  of  authorities.  There  even  the  Court 
of  Exchequer  Chamber  felt  itself  bound  by  a  course  of  decisions 
of  the  Court  of  King's  Bench  on  the  rating  of  mines,  though  the  series 
relied  upon  consisted  only  of  four,  the  earliest  (2)  in  1776. 
[  226  ]  It  is  not  unimportant  that  the  law  of  Scotland  on  this  subject 

expressly  prohibits  the  marriage  in  question,  as  forbidden  by  the 
law  of  God  (3) :  and  there  are  instances  even  of  capital  conviction 
for  incest  committed  with  a  wife's  sister  (4).  In  a  case  turning 
merely  on  municipal  law,  as  of  rights  under  a  bankruptcy  or 
insolvency,  there  may  be  no  inconsistency  in  recognizing  different 
laws  for  the  different  parts  of  the  kingdom :  but  it  would  be  strange 
if  two  cases  like  the  present  should  come  before  the  House  of 
Lords,  and  they  should  be  called  upon  to  pronounce  that  one 
law  of  God  prevailed  in  one  part  of  the  kingdom,  and  a  second 
and  conflicting  law  of  God  in  another. 

Sir  F.  Kelly,  in  reply  : 

Before  stat.  82  Hen.  YHI.  c.  88,  the  common  law  Courts  had  no 
power  to  prohibit  the  Ecclesiastical  Courts  in  cases  of  marriage. 
The  statute  gave  that  power  where  the  marriage  was  *^  without 
the  Levitical  degrees."  Thenceforward  the  real  question  as  to 
prohibition  was,  whether  the  marriage  was  without  the  Levitical 
degrees  or  not.  The  decision  in  Hill  v.  Good  (6)  proceeds  mainly 
upon  the  assumption  that  a  marriage,  though  not  expressly  pro- 
hibited by  Leviticus,  c.  18,  may  still  not  be  ''  without  the  Levitical 
degrees ; "  a  proposition  already  shown  to  be  unfounded.  It  is 
[  •227  ]  noticed  in  that  case,  and  was  observed  in  Keg.  v.  St.  *Gile8  in  the 
Fields  (6),  that  the  Karaite  Babbis  construed  the  specific  pro- 
hibitions in  Leviticus,  c.  18,  as  giving  instances  only :  but  it 
is  conceded  that  they  differed  in  their  construction  of  the  law  from 
other  Jewish  theologians ;  and  they  were  not  its  recognised  inter- 
preters (7).     As  to  the  argument  from  the  law  of  Scotland,  the 

(1)  57  R.  R.  825  (2  Q,  B.  862.  885).  1  Stair's  InstitutionB,  Book  I.  tit  4, 

(2)  Rowh  V.  GelU,  2  Cowp.  451.  s.  4,  p.  23  (ed.  1826).     See  the  Trialof 

(3)  See  Acts  of  the  Parliaments  of  Nairn  snidOgihie,  19  How.  St.Tr.  1235. 
Scotland,  Jac.  VI.  a.d.  1567,  c.  26  (4)  Alison's  Principles,  p.  564,  c  29. 
(vol.  iii.  p.  26,  of  the  edition  by  the  s.  1 ;  2  Brown's  Justiciary  Reports, 
Record  Commissioners;)  ib.  a.d.  1690,  p.  549,  n. 

The  Confession  of  Faith,  c.  24  (vol.ix.  (5)  Vaughan,  302. 

p.    128,    s.   4) ;    Erskine's    Institute,  (6)  Ante,  pp.  323,  328. 

Book  I,  tit  6,  s.  9,  p.  123  (ed.  1828) ;  (7)  On    the    insuflSciency  of    their 
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Legislature  of  that  country  has  expressly  specified  the  marriages         Rko. 
it  meant  to  prohibit :  therefore,  in  the  cases  which  it  is  supposed    chadwiok. 
might  come  before  the  House  of  Lords,  no  difficulty  would  arise 
in  applying  the  Scotch  law. 

(LoBD  Dbnhak,  Gh.  J. :  The  kind  of  anomaly  suggested  is  constantly 
occurring.) 

To  the  argument  that  these  marriages  are  essentially  at  variance 
with  the  law  of  God,  it  is  a  strong  answer  that  the  greater  number 
of  Christian  counties  hold  them  lawful.  The  validity  of  Henry 
the  Eighth's  marriage  with  his  brother's  widow  is  sometimes  sup- 
posed to  have  depended  on  the  question  whether  or  not  the  former 
marriage  had  been  consummated ;  but  this  is  inconsistent  with 
the  Bull  of  Julius  the  Second  in  1508,  authorising  the  marriage 
of  Henry  and  Katharine  (i),  which  recites  the  petition  of  Henry 
and  Katharine  as  alleging  that  the  marriage  of  Katharine  with 
Arthur  was  perhaps  consummated. 

Lord  Denman,  Gh.  J. : 

The  only  point  to  be  decided  by  this  Gourt  is,  whether  or  not  the 
marriage  in  question  be  void  by  the  law  of  England.  And  that 
depends  entirely  on  the  statute  5  &  6  Will.  IV.  c.  54.  (His  Lord- 
ship *here  read  the  first  and  second  sections  of  the  Act.)  I  do  [  *228  j 
not  advert  to  the  circumstances  under  which  the  Act  was  passed, 
though  I  had  more  than  common  opportunities  of  knowing  what 
occurred  on  that  subject,  because  I  then  presided  in  the  House  of 
Lords,  the  Great  Seal  not  being  in  the  hands  of  a  Lord  Ghan- 
cellor(2).  I  proceed  to  look  at  the  statute  itself.  The  second 
section  enacts  that  all  marriages  shall  be  absolutely  null  and  void, 
which  shall  thereafter  be  celebrated  between  persons  "  within  the 
prohibited  degrees  of  consanguinity  or  affinity.'*  What  the  pro- 
hibited degrees  are,  depends  entirely  on  the  statute  82  Hen.  YIII. 
c.  88.  That  monarch  was  one  who  dealt  very  lightly  with  his  own 
contracts,  and  with  the  principles  of  justice  and  humanity.  In  the 
25th  year  of  his  reign,  he  caused  an  Act  of  Parliament  (3)  to  be 
passed,  declaring  his  marriage  with  Katharine  of  Arragon  void 

authority  he  cited  the  **  Case  of  Mar-  (2)  The  Great  Seal   was  put    into 

liages  between    near    Kindred"   &c.  commission,  April  23rd,   1835,  on  the 

(Jjondon,  1756).     See  pp.  37,  38.  resignation  of  Lord  Lyndhurst.     See 

(1)  Set  forth  in  1  How.  St.  Tr.  320.  3  Ad.  &  El.  1. 

Proceedings   relatimj  to  the  divorce  of  (3)  25  Hen.  VIII.  c.  22, 
Katharine  of  Arragon, 
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Keo.  and  their  separation  effectual :  and  in  that  statate  was  introdaced 
GHAmvicK.  ^  general  clause  (i)  stating  what  marriages  were  to  be  deemed 
prohibited  by  God's  law,  and  not  allowable  under  dispensation. 
In  that  enumeration  is  included  the  marriage  of  a  man  with  his 
wife's  sister.  Then  came  stat.  28  Hen.  YIII.  c.  7,  declaring  the 
King's  marriage  with  Anne  Boleyn,  as  well  as  that  with  Katharine, 
void  and  annulled,  and  the  issue  of  both  marriages  illegitimate. 
In  that  statute  is  again  contained  (s.  11)  the  same  list  of  prohibited 
marriages  (I  do  not  dwell  on  the  distinction  between  prohibited 
marriages  and  prohibited,  degrees) :   and  there  that  most  whole- 

[*229]  some  prohibition  is  repeated  (ss.  12,  18),  that  such  ^marriages, 
forbidden  by  God's  law,  shall  not  be  permitted  by  virtue 
of  any  human  dispensation.  The  first  of  these  Acts  was  passed 
chiefly  for  the  purpose  of  setting  aside  the  King's  marriage  with 
Katharine  ;  the  second  for  the  purpose  of  repealing  the  former  Act 
and  limiting  the  Royal  succession  to  the  King's  issue  by  Jane 
Seymour.  Then  followed  the  Act  82  Hen.  VIII.  c.  88.  But 
stat.  25  Hen.  YIII.  c.  22,  was  repealed  in  the  first  year  of  Queen 
Mary.  If  the  intention  of  that  Act  (2  stat.  1  Mary,  c.  1,  s.  8)  had 
been  to  deny  the  declaration  of  prohibited  degrees  formerly  made 
by  the  Legislature,  very  simple  words  would  have  served  the 
purpose.  But  that  was  not  done.  The  marriage  of  Henry  with 
Katharine  was  declared  good,  but  on  other  grounds.  The  Act, 
which  showed  the  wisdom  of  the  Parliament  of  that  time,  inferred 
the  validity  of  the  marriage  from  the  many  years  during  which  it 
had  subsisted,  its  prosperity,  the  offspring  it  had  produced,  and  the 
corrupt  practices  and  untrue  suggestions  by  which  the  divorce  had 
been  brought  about :  the  object  of  the  statute  being  (as  its  title  (2) 
implies)  to  af&rm  the  Queen's  legitimacy  and  right  to  the  Crown, 
and  not  to  affect  the  general  rule  laid  down  in  former  statutes  for 
the  marriages  of  all  subjects  of  the  realm,  and  by  which  the  Legis- 
lature declared  what  they  took  to  be  the  Levitical  law,  or  (in  terms 
considered  synonymous)  the  law  of  God.  One,  indeed,  of  the 
grounds  on  which  the  Act  of  1  Mary  proceeded  might  be  that  the 
marriage  between  Katharine  and  Prince  Arthur,  Henry's  brother, 

[  *3so  ]  was  falsely  supposed  to  have  been  consummated.  *If  the  only 
appeal  had  been  to  Holy  Writ,  the  marriage  of  Henry  with  his 

(1)  Sect.  3.  repealing  all  Acta  of  Parliament  and 

(2)  **  An  Act  declaring  the  Queen's      sentence  of  divorce  had  or  made  to  the 
Tlighness  to  have  been  bom  in  a  most      contrary." 

jii«t  ami  lawful  matrimonr  ;  and  also 
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brother's  widow  would  not  have  been  mvalid  on  that  account :  but  Rbg. 
the  question  of  consummation  had  been  made  an  important  one  in  chadwick, 
the  proceedings  for  Katharine's  divorce.  She  herself  appealed 
directly  to  the  King  upon  it,  called  him  to  witness  that  she  had 
come  a  virgin  to  his  embraces  (i),  and  offered  to  pledge  her  oath  to 
the  truth  of  that  protestation.  Queen  Mary,  at  her  accession,  held 
the  honour  of  her  mother  more  important  than  any  other  point : 
and  that  appears  to  have  been  the  motive  for  declaring  the  legiti- 
macy of  her  own  succession  in  the  terms  adopted  in  2  stat.  1  Mary, 
c.  1  :  a  motive  wholly  irrespective  of  any  thing  on  the  subject  of 
future  marriages  enacted  in  the  great  law  already  referred  to,  the 
statute  82  Hen.  VIII.  c.  88. 

This  statute,  in  its  object  one  of  the  most  beneficial  ever  passed, 
being  intended  to  abolish  the  power  claimed  by  the  Pope  in  this 
country  of  avoiding  marriages  on  pretence  of  former  contract,  and 
permitting  them  by  dispensation,  recited  the  abuses  which  had  pre- 
vailed in  these  respects,  and  then  laid  down  the  liberal  and  well 
considered  rule:  That  ''all  and  every  such  marriages  as  within 
this  Church  of  England  shall  be  contracted  between  lawful  persons 
(as  by  this  Act  we  declare  all  persons  to  be  lawful,  that  be  not  pro- 
hibited by  God's  law  to  marry)  such  marriages  being  contract  and 
solemnized  in  the  face  of  the  Church,  and  consummate  with  bodily 
knowledge,  or  fruit  of  children  or  child  being  had  therein  between 
the  parties  so  married,  *shall  be  by  authority  of  this  present  [  '^^l  ] 
Parliament  aforesaid  deemed,  judged  and  taken  to  be  lawful,  good, 
just  and  indissoluble,  notwithstanding  any  pre-contract  or  pre- 
contracts of  matrimony  not  consummate  with  bodily  knowledge, 
which  either  of  the  parties  so  married  or  both  shall  have  made  with 
any  other  person  or  persons  before  the  time  of  contracting  that 
marriage  which  is  solemnized  and  consummate,  or  whereof  such  fruit 
is  ensued,  or  may  ensue,  as  afore,  and  notwithstanding  any  dis- 
pensation, prescription,  law  or  other  thing  granted  or  confirmed  by 
act,  or  otherwise ;  and  that  no  reservation  or  prohibition,  God's  law 
except,  shall  trouble  or  impeach  any  marriage  without  the  Levitical 
degrees."  The  evil  to  be  cured  was  the  power  assumed  by  the  Court 
of  Bome  to  inquire  into  the  circumstances  under  which  marriages 
had  been  contracted,  and  to  confirm  or  set  them  aside :  it  was  of  no 
importance  at  that  time  to  inquire  into  the  rule  which  might  exist 

(1)  See  Cavendish's  Life  of  Wolsey,      p.  737,  ed.  1808,  with  the  statement 
ed.  (Singer's)  1827,  p.  215,   and  214,      in  the  text  of  Cavendish. 
note  4.    Compare  Holinshed,  vol.  iii. 
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Bbo.  for  determining  what  marriages  were  or  were  not  prohibited  by  God^s 
Ohadwicjc  l&w.  That  rule  had  been  laid  down  by  former  statutes ;  and  I  think 
the  prohibition  declared  by  them  to  be  that  of  God's  law  is  left 
wholly  untouched  by  the  last  statute  of  Henry  the  Eighth.  I  found 
that  opinion,  not  only  on  the  words  of  the  statute,  but  on  its 
declared  object. 

The  question  what  marriages  were  prohibited  by  God*s  law 
remained  under  that  Act  to  be  determined  by  the  opinion  of  the 
Judges;  though  the  only  Judges  who  would  be  called  upon  to  decide 
it  at  that  time  were  those  of  the  Ecclesiastical  Courts,  of  whom  the 
statute  intimates  so  much  jealousy.  Yet,  to  procure  certainty  in  the 
marriage  contract,  and  to  avoid  the  inconvenience  of  such  disputes 
[  «232  ]  as  had  been  complained  of,  *the  wise  and  public  spirited  men  who 
passed  the  Act  were  content  to  trust  the  Ecclesiastical  Judges  with 
the  future  decision  on  that  point. 

It  has  been  argued  here  that  the  Judges  of  the  common  law 
Courts  who  may  now  be  called  upon  to  decide  these  questions  must 
take  their  rule  from  the  Scriptures.  But  what  Scriptures  ?  If  I  am 
called  upon  to  determine  what  the  law  of  God  is,  am  I  to  be  bound 
by  what  a  particular  translation  tells  me?  We  have  been  occupied 
here  by  a  discussion  of  five  days,  in  which  as  many  different  inter- 
pretations have  been  put  upon  the  texts  under  dispute.  If  any  end 
could  be  put  to  such  controversies,  it  would  be  by  calling  upon  the 
spiritual  Courts  to  decide  them,  only  leaving  it  to  a  common  law 
Court  to  interfere,  if  it  became  necessary,  by  prohibition.  Are  we 
to  talk  here  of  the  opinions  of  the  Scribes  and  Pharisees  ?  to  sit  as 
a  court  of  error  from  the  ELaraites  and  Talmudists  ?  to  inquire  into 
the  doctrines  of  the  Council  of  Eliberis  ?  These  are  curious  points, 
and  may  occupy  men  of  leisure :  but  for  us  to  decide  upon  them 
would  be  doing  the  very  thing  which  the  Legislature  intended  to 
prevent  when  it  took  upon  itself  to  determine  what  were  the  pro- 
hibited degrees.  That  has  been  laid  down,  rightly  or  not,  by  the 
Legislature  of  Henry  the  Eighth's  time ;  and  their  decision  has  not 
since  been  over-ruled  by  Parliament.  To  the  statutes  of  that  time 
we  must  refer,  to  ascertain  what  are  the  prohibited  degrees  spoken 
of  in  the  statute  5  &  6  Will.  lY.  c.  54.  Looking  to  the  statutes  alone, 
their  language,  their  object,  and  the  mode  in  which  they  aim  at 
effecting  it,  I  come  to  the  undoubting  opinion  that  the  law  of  the 
prohibited  degrees  is  well  laid  down  in  the  statutes  of  Henry  the 
[  *233  ]  Eighth,  and  that  the  degrees  *there  defined  are  the  degrees  referred 
to  in  the  Act  5  &  6  Will.  IV.  c.  54. 
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In  the  authorities  there  is  a  full  and  remarkable  concurrence.  I  Rsa. 
do  not  ascribe  more  weight  to  the  canons  of  1603  than  did  Hobart  chadwiok. 
and  Lord  Hardwigke  ;  but  the  99th  canon  is  important,  as  showing 
the  current  of  opinion  and  the  law  deemed  to  prevail  at  that  day;  and 
it  recognises  the  table  of  1563  as  containing  the  then  declared  law 
of  prohibited  marriages.  Manners  case  (i)  and  Parsons's  case  (2) 
have  been  cited,  as  showing  that  the  Courts  would  inquire  what 
was  or  was  not  against  the  law  of  God  :  but  they  leave  that  point 
simply  as  they  found  it.  The  Court,  in  those  cases,  made  no  inquiry 
but  with  reference  to  the  construction  of  stat.  32  Hen.  VIII.  c.  38. 
It  is  remarked  that  the  passage  in  Co.  Litt.  containing  Paraons's 
case  (2)  was  expunged  after  the  first  edition.  That  is  a  circumstance 
we  cannot  now  inquire  into ;  nor  is  it  material.  Lord  Coke,  in  the 
most  valuable  of  his  works,  has  a  commentary  on  the  statute 
82  Hen.  YHI.  c.  38  (3),  in  which  he  sets  down  a  table  of  prohibited 
degrees  as  comprehended  in  that  statute,  referring  to  the  earlier 
Acts,  25  Hen.  VIII.  c.  22,  and  28  Hen.  VIII.  c.  7,  and  showing  that 
he  thought  men  ought  to  form  their  opinion  of  what  was  prohibited, 
not  upon  their  individual  views  of  the  Scriptures,  but  upon  the 
plain  terms  of  the  statute  law.  I  admit  that,  although  a  con- 
sultation was  granted  in  HiU  v.  Oood{4),  a  prohibition  went  ini 
Harrison  v.  Dr.  BurweU  (5).  But  every  one  knows  that  there  is  no 
part  of  the  law  subject  to  so  much  doubt,  and  on  which  the  *views  [  *2S4  ] 
have  been  so  different  in  different  cases,  as  the  question  when  a 
prohibition  should  be  enforced  and  when  not.  The  mere  granting 
or  withholding  it  may  throw  little  light  on  the  substantial  matter 
discussed.  But  in  HiU  v.  Oood  (4)  we  have  the  opinion  of  Vaughan, 
Gb.  J.  on  the  principal  point,  at  full  length  :  and  his  view  agrees 
with  mine,  that  the  marriage  in  question  is  against  God's  law  as 
declared  in  our  statutes.  The  judgment  is  given  at  much  length, 
and  is,  in  many  points,  open  to  observation;  but  the  material  result 
is  this.  The  ground  of  decision  in  Hairison  v.  Dr.  BurweU  (5)  was 
that  the  marriage  there  (of  a  man  with  his  great  uncle's  widow)  was 
"  without  the  Levitical  degrees."  It  is  admitted  that,  from  the  time 
when  HiU  v.  Good  (4)  was  decided,  all  authority  has  gone  with  the 
doctrine  there  laid  down.  Now  it  is  said  that  we  must  set  aside  the 
doctrine  of  that  x^ase,  because  the  judgment  is  grounded  on  some 
bad  reasons.    I  think  that  does  not  follow.     It  would  indeed  have 

(1)  Moore,  907;  S.  C.  Cro.  Eliz.  228.  ('I)  Vaugh.  302. 

(2)  Co.  Litt.  235  a.  (5)  Vaugh.  206. 

(3)  2  Inst.  683. 
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jceo.  been  well  if  the  judgment  had  not  gone  through  such  a  variety  of 
Obadwick.  topics,  entering  into  the  law  of  the  Hebrews  and  the  opinions  in 
Selden's  treatise,  but  had  simply  declared  the  law  as  founded  on 
the  statute.  I  think,  however,  there  are  passages  in  which  the 
judgment  is  put  on  that  ground :  and  the  opinion  delivered  in  it 
has,  confessedly,  prevailed  ever  since.  That  opinion  is  not,  in  my 
judgment,  erroneous :  if  it  were,  I  should  feel  bound  to  say  that 
its  foundation  failed.  But  it  stands,  as  I  think,  upon  the  right 
construction  of  an  Act  of  Parliament. 

This  being  so,  what  did  stat.  5  &  6  Will.  lY.  c.  64,  contemplate? 

[  ♦285  ]  Was  the  Legislature  ignorant  of  the  *construction  which  had  pre- 
vailed down  to  that  time  ?  The  preamble  speaks  of  the  sentences 
which  have  been  given  by  the  Ecclesiastical  Courts  in  cases  of 
marriage  within  the  prohibited  degrees.  Did  not  the  makers  of 
the  law  know  what  had,  with  reference  to  such  sentences,  been 
deemed  prohibited  degrees  under  the  statutes  of  Henry  the  Eighth? 
And  did  not  they  recognise  that  construction?  When  the  Act 
recites  that  '' marriages  between  persons  within  the  prohibited 
degrees  are  voidable  only  by  sentence  of  the  Ecclesiastical  Court 
pronounced  during  the  life-time  of  both  the  parties  thereto,"  and 
enacts  that  ''all  marriages  which  shall  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity 
or  aflSnity  shall  be  absolutely  null  and  void,"  are  there  any  con- 
siderations of  justice  or  expediency  which  can  warrant  us  in  saying 
that  the  Legislature  did  not  intend  a  prohibition  grounded  upon 
the  statutes? 

I  am  aware  that  painful  instances  may  be  stated,  where  ignorant 
persons  in  the  inferior  classes  of  society  have  contracted  marriages 
of  this  kind  and  now  find  them  invalid.  Such  cases  it  is  melancholy 
to  contemplate.  But,  as  to  persons  in  a  higher  rank  of  life,  if  there 
are  any,  who  have  contracted  these  alliances  since  the  passing  of 
the  late  Act,  they  have  defied  the  law,  and  have  no  right  to 
complain. 

My  conclusion  is,  that  the  judgment  below  was  right;  and 
that  the  defendant  could  not  be  guilty  of  bigamy,  his  first 
marriage  having  been  void.  This  applies  only  to  Chadwick's 
case.  On  that  of  Reg.  v.  SL  Giles  in  the  Fields  we  say  nothing 
at  present,  because  our  decision  in  the  case  of  Clwdwick  may  be 

[  *236  ]  appealed  from,  ♦and  we  would  wait  the  result  of  that  proceeding 
before  we  pronounce  judgment  in  a  case  where  there  can  be  no 
appeal. 
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Coleridge,  J. :  Eko. 

I  am  of  the  same  opinion.  The  defendant's  case  rests  on  the  Chadwiok* 
construction  of  the  statutes ;  and,  if  that  entitles  him  to  acquittal, 
we  must  do  him  justice,  whatever  may  be  the  consequence  to 
others.  The  whole  question  turns  on  the  meaning  of  the  words 
'•  prohibited  degrees  "  in  the  short  Act,  5  &  6  Will.  IV.  c.  54.  The 
guide  to  interpretation  must  be  the  statute  itself ;  reference  being 
had  to  the  state  of  the  law  when  it  passed,  and  the  current  of 
judicial  decisions  at  the  time.  The  statute  refers,  in  its  preamble, 
to  the  decisions  of  the  Ecclesiastical  Courts  as  well  known,  and 
assumes  that  the  marriages  of  which  it  is  about  to  speak  are  liable 
to  be  set  aside  in  those  Courts.  It  saves  those  already  celebrated, 
which  are  not  yet  brought  in  suit,  that  is,  litigated  in  such  suits  as 
are  known  to  have  been  entertained  by  the  Ecclesiastical  Courts ; 
but  it  leaves  suits  already  commenced  to  take  their  course,  thus 
continuing  the  power  of  the  Ecclesiastical  Courts  to  decide  judicially 
on  certain  past  marriages  as  they  have  been  in  the  habit  of  doing. 
It  is  idle  to  suppose  that,  in  clauses  framed  as  these  are,  the  term 
*^  prohibited  degrees  "  has  a  particular  meaning  in  one  place  and  a 
different  meaning  in  another:  and  in  sect.  2  it  is  enacted  that 
future  marriages  within  the  ''  prohibited  degrees  "  of  consanguinity 
and  affinity  shall  be  null  and  void. 

Let  us  suppose  that,  if  stat.  32  Hen.  VIII.  c.  88,  were  now  under 
consideration  for  the  first  time,  we  should  have  ^construed  it  in  the  [  *287  ] 
manner  contended  for  on  the  part  of  the  Crown  :  could  we,  even 
then,  all  other  facts  remaining  as  they  now  are,  have  given  the 
same  construction  to  stat.  5  &  6  Will.  IV.  c.  54?  Must  not  we 
have  noticed  the  decisions  which  have  taken  place  in  the  mean  time  ? 
Bat,  when  we  look  to  stat.  82  Hen.  VIII.  c.  88,  and  construe  it  on 
the  principle  I  have  applied  to  the  Act  of  Will.  IV.,  I  think  we  can 
have  no  doubt  that  the  Legislature  intended  by  the  earlier  statute 
that  which  I  have  supposed  them  to  mean  by  the  later.  Much 
carious  historical  learning  has  been  shown  in  the  investigation  of 
the  older  Acts ;  but  I  think  we  need  not  thread  the  labyrinth  of 
statutes  to  discover  which  of  the  enactments  in  question  has  been 
repealed,  or  revived,  and  which  has  not.  We  may  use  the  prior 
Acts  simply  as  the  best  interpreters  of  stat.  82  Hen.  VIII.  c.  88, 
which  is  clearly  in  force.  This  Act  declares  all  persons  **  lawful  ** 
for  the  purpose  of  marriage  **  that  be  not  prohibited  by  God's  law 
to  marry."  The  words  *'  God's  law"  there  may  mean  more  than 
the  LeviticsJ  law ;  they  may  refer  to  the  state  of  body  or  mind. 
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rko.  Then  it  is  added  *^  that  no  reservation  or  prohibition,  God's  law 
Ohadwiok.  except,  shall  trouble  or  impeach  any  marriage  withoat  the  Levitical 
degrees : "  and  this  Act,  like  that  of  Will.  lY.,  points  to  the 
decisions  of  the  Ecclesiastical  Courts,  enacting  that  no  person  shall 
be  admitted  in  any  of  the  spiritual  Courts  to  any  process,  plea,  Scc.y 
contrary  to  the  statute.  Now,  when  **  God's  law "  and  "  the 
Levitical  degrees"  are  mentioned  in  the  same  branch  of  an  enact- 
ment, they  cannot  mean  merely  the  same  thing :  it  is  assumed 
that  God's  law,  though  it  includes  the  Levitical  degrees,  may 
prohibit  something  beyond  them.    If  it  were  necessary,  for  the 

[  *238  ]  *right  interpretation  of  these  terms,  used  in  a  statute,  to  examine 
into  the  18th  chapter  of  Leviticus,  we  must  do  so,  however  painful 
the  inquiry  might  be  on  such  an  occasion :  but  we  could  not  be 
assisted  in  it  by  any  criticism  on  the  now  authorized  version  of  the 
Bible ;  for  it  did  not  exist  when  stat.  82  Hen.  VIII.  c.  88  was 
passed  :  what  translation  the  Legislature  referred  to  we  do  not 
know ;  probably  not  to  any  English  translation.  We  are  not,  how- 
ever, on  this  occasion,  inquiring  what  God's  law  or  what  the 
Levitical  law  is.  If  the  Parliament  of  that  day  legislated  on  a 
misinterpretation  of  God's  law,  we  are  bound  to  act  upon  the 
statute  they  have  passed.  That  statute  cannot  be  better  interpreted 
than  by  reference  to  the  prior  ones  in  pari  materia :  and  these, 
whatever  may  be  said  of  the  tergiversation  of  Parliaments  in 
Henry's  time,  lay  down  the  rule  with  great  uniformity.  Stat.  25 
Hen.  VIII.  c.  22  (ss.  8, 4)  takes  in  succession  the  degrees  mentioned 
in  Leviticus,  c.  xviii.  to  verse  18  inclusive,  and  declares  marriages 
within  those  degrees  to  be  prohibited  by  God's  laws,  though  they 
had  been  allowed  by  dispensation ;  and  sect.  4  forbids  all  persons 
to  marry  within  those  recited  degrees.  Stat.  28  Hen.  VIII.  c.  7, 
goes  through  the  same  enumeration  (sect.  11 ;  adding,  in  some 
instances  of  the  wife's  kindred,  carnal  knowledge  of  the  wife  as  a 
condition  of  the  illegality) ;  declares  (sect.  12)  that  marriage  within 
each  of  these  degrees  is  prohibited  by  the  laws  of  God,  and,  by 
sect.  13,  absolutely  prohibits  them.  Stat.  28  Hen.  ^^^.  c.  16, 
s.  2,  confirms  all  marriages  had  in  the  King's  dominions  before 
November  8rd,  26  Hen.  VIII.,  of  which  there  has  been  no  divorce 
by  the   ecclesiastical   laws,  and  which   are   "not  prohibited    by 

[  ♦239  ]  God's  laws,  limited  and  declared  in  the  Act"  28  Hen.  \TLII.  *c.  7, 
"  or  otherwise  by  Holy  Scripture."  When,  therefore,  the  x\ct  82 
Hen.  Vin.  c.  88,  speaks  of  **  God's  law,"  without  further  explanation, 
and  introduces  the  term  "Leyitical  degrees,"  can  it  be  doubted 
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that  the  first  expression  means  the  law  of  God  as  declared  by  the        Bbo. 
three  former  Acts,  and  the  second  the  very  degrees,  which  are  the    ghadwiok. 
Levitical  degrees,  enumerated  at  length  in  two  of  those  prior  Acts  ? 
This  is  the  course  of  reasoning  which   might   suggest   itself 
if  the  statute  of  82  Hen.  VIII.  were  under  consideration  for  the 
first  time.    But,  from  that  period  downward,  there  are  few  points 
better  established  by  authorities  than  that  the  marriages  in  ques- 
tion   are  unlawful.     It  appears  that,   in   the  first  two  reported 
cases  after  the  statute,  the  Courts  Were  disposed  to  grant  a  prohibi- 
tion ;  but  a  consultation  was  finally  awarded  :  the  reasons  are  not 
distinctly  known,  and  may  have  been  technical.    Some  observations 
have  been  made  upon  Parsons' s  case  (i),  mentioned  in  Coke's  First 
Institute,  and  which  is  said  to  have  been  withdrawn  from  that  work 
in  the  third  and  some  subsequent  editions.     But,  in  2  Inst.,  p.  688, 
Coke  gives  a  formal  exposition  of  slat.  88  Hen.  YIII.  c.  88,  and,  after 
stating  that  by  Leviticus,  c.  xviii.,  ''not  only  degrees  of  kindred  and 
consanguinity,  but  degrees  of  affinity  and  alliance  do  let  matrimony," 
he  sets  forth  a  table  of  degrees,  including  ''  His  wife's  sister,"  and 
adds,  in  the  margin,  **  See  these  degrees  duly  set  down  in  the  stat. 
of  25  Hen.  VIII.  c.  22  and  28  Hen.  VIII.  c.  7."    And,  at  the  end  of 
tbe  table,  he  says :  ''  These  be  the  Levitical  degrees,  which  extend 
as  well  to  the  woman  as  to  the  man.    *And  herein  note,  that  albeit       [  *240  ] 
the  marriage  of  the  nephew  cum  amitd  et  materterd  is  forbidden  by 
the  said   18th  chapter  of  Leviticus,  and  by  express  words  the 
marriage  of  the  uncle  with  the  niece  is  not  thereby  prohibited,  yet 
is  the  same  prohibited,  quia  eandem  habent  rationem  propinquitatis 
dim  eis  qui  nominatim  prohibentur,  et  sic  de  similibus."     As  to  the 
cases  in  Vaughan,  it  may,  as  my  Lord  has  observed,  be  difficult  to 
sustain  some  of  the  arguments  in  Hili  v.  Good  (2) :  though  I  am 
not  sure  that,  on  examination,  these  would  be  found  objectionable, 
taking  the  whole  course  of  reasoning  together.     But  suffice  it  that, 
from  that  time  downward,  all  the  Courts,  both  the  temporal  and  the 
ecclesiastical  (which  by  our  Constitution  have  an  original  jurisdic- 
tion in  such  matters),  have  followed  the  ruling  in  Hill  v.  Good  (2) 
as  to  the  invalidity  of  these  marriages :  and  it  is  too  much  to  ask  of 
this  Court,  which  is  not  a  final  but  only  an  intermediate  court  of 
error,  to  reverse  so  many  decisions.    I  have  no  doubt  that,  in  HiU 
V.  Good  (2),  the  right  interpretation  was  put  upon  stat.  82  Hen.  VIII. 
c.  38 :  and,  if  I  had  only  this  view  of  the  subject  to  decide  by,  I 
should  say  that  the  present  judgment  was  right. 

(1)  Co.  Litt.  235  a.  (2)  Vaugh.  302. 
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Bbo.        Wiohtman,  J. : 

V. 

Chadwick.  The  argument  upon  this  most  important  question  was  properly 
commenced  by  Sir  F.  Kelly  on  the  part  of  the  plaintiff  m  error  by 
referring  to  the  terms  of  stat.  5  &  6  Will.  IV.  c.  54,  upon  the  effect 
of  which  this  case  depends,  and  inquiring  what  the  statute  meant 
by  the  words  ''  prohibited  degrees.'*  (His  Lordship  then  read  the 
enacting  part  of  sect.  1,  and  the  whole  of  sect.  2.) 
[  241  ]  The  statute  does  not  define  the  prohibited  degrees :  and  the  ques- 

tion is,  What  do  those  words  mean  as  used  in  it  ?  And,  also.  Do  they 
mean  degrees  prohibited  in  terms  by  the  Levitical  law,  or  degrees 
prohibited  by  some  statute,  or  degrees  prohibited  by  some  canon,  or 
all  or  any  of  these,  and  which  ?  On  the  part  of  the  prosecution  it  is 
said  that  the  prohibited  degrees  are  those  which  are  prohibited  by 
statute ;  and  that  the  only  statute  unrepealed  which  shows  what 
the  prohibited  degrees  are  is  stat.  82  Hen.  YHI.  c.  88,  by  which  it  is 
enacted ''  that  no  reservation  or  prohibition,  God's  law  except,  shall 
trouble  or  impeach  any  marriage  without  the  Levitical  degrees ; " 
and  that  the  marrying  a  deceased  wife's  sister  is  neither  prohibited 
by  the  law  of  God  nor  within  the  terms  of  the  Levitical  degrees. 

If  this  were  a  mere  abstract  question,  whether  a  deceased  wife's 
sister  was  within  the  degrees  prohibited  by  the  Levitical  law,  or,  by 
inference,  by  stat.  82  Hen.  YIH.  c.  88,  I  might  find  more  diffi- 
culty in  coming  to  a  satisfactory  conclusion,  especially  after  this 
argument,  and  the  critical  examination  which  the  terms  of  the 
Levitical  law  and  of  the  statute  have  undergone,  than  when  the 
question  is  what  are  the  prohibited  degrees  referred  to  in  stat. 
5  &  6  Will.  IV.  c.  64.  In  considering,  however,  the  meaning  and 
intention  of  the  Legislature  in  stat.  5  &  6  Will.  IV.  c.  54,  it  is 
necessary  to  look  somewhat  closely  to  the  object  as  well  as  the 
language  of  the  Legislature.  The  title  is  ''An  Act  to  render  certain 
marriages  valid,  and  to  alter  the  law  with  respect  to  certain  void- 
able marriages."  The  recital  is :  *'  Whereas  marriages  between 
persons  within  the  prohibited  degrees  are  voidable  only  by  sen- 
[  *242  ]  tence  of  the  Ecclesiastical  Court  pronounced  ^during  the  lifetime  of 
both  the  parties  thereto,  and  it  is  unreasonable  that  the  state  and 
condition  of  the  children  of  marriages  between  persons  within  the 
prohibited  degrees  of  affinity  should  remain  unsettled  during  so 
long  a  period,  and  it  is  fitting  that  all  marriages  which  may  here- 
after be  celebrated  between  persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity  should  be  ipso  facto  void,  and  not 
merely  voidable."    The  **  prohibited  degrees  "  are  mentioned,  both 
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in  the  preamble  and  the  enacting  part  of  the  statute,  without  ueq. 
definition,  and  apparently  as  already  known  and  understood.  The  chadwick. 
preamble  states  that  marriages  between  persons  within  the  pro- 
hibited degrees  were  voidable  only  by  sentence  of  the  Ecclesiastical 
Court.  The  statute,  then,  would  appear  to  be  intended  to  apply  to 
those  marriages  which  were  voidable  only  in  the  Ecclesiastical 
Court  by  reason  of  their  being  within  the  prohibited  degrees,  and 
which,  for  the  future,  instead  of  being  voidable  only  upon  suit  in 
those  Courts,  were  to  be  absolutely  void.  Upon  reference  to  the 
law  as  administered  ia  those  Courts,  appearing  by  a  long  series  of 
decisions,  too  well  known  to  make  it  at  all  necessary  specifically  to 
refer  to  them  (they  were  cited  in  the  argument,  and  have  been 
referred  to  in  the  judgments  of  my  Lord  Denman  and  my  brother 
Colebidge),  the  marriage  of  a  man  with  the  sister  of  his  deceased 
wife  was  voidable,  because  they  were  within  the  prohibited  degrees. 
At  the  time  stat.  5  &  6  Will.  IV.  c.  54  was  passed,  marriages  inces- 
tuous because  within  the  prohibited  degrees  could  only  be  avoided 
in  the  lifetime  of  the  parties  in  the  Ecclesiastical  Courts.  Amongst 
those  which  were  voidable  in  the  Ecclesiastical  Courts,  because 
within  the  prohibited  *degrees,  was  the  marriage  of  a  man  with  [  •zis  j 
his  deceased  wife's  sister.  I  do  not  think  it  necessary  to  inquire 
whether,  in  the  Ecclesiastical  Courts,  such  a  marriage  was  deemed 
prohibited  by  the  Levitical  law,  the  statute  law  or  the  canon  law,  or 
by  all  of  them.  It  is  clear  from  an  unvarying  current  of  authorities 
that  such  a  marriage  was  voidable  in  the  Ecclesiastical  Courts  as 
within  the  prohibited  degrees,  but  voidable  only  during  the  life  of 
the  parties.  If  not  avoided  during  the  life  of  the  parties,  it  could 
not  be  questioned  after.  This  no  doubt  produced  great  uncertainty, 
an  unfriendly  suit  might  annul  a  marriage  which  the  parties  them- 
selves would  never  have  questioned,  and  which,  after  the  death  of 
either,  would  have  been  good.  If  the  case  had  arisen  before  the 
passiag  of  stat.  5  &  6  Will.  IV.  c.  54,  and  a  man  had  married  his 
wife's  sister,  and  afterwards  had  married  another  woman  in  the 
lifetime  of  the  first  wife's  sister,  the  marriage  not  having  been 
avoided  in  the  Ecclesiastical  Court,  he  would  be  guilty  of  bigamy, 
the  marriage  beiag  good  :  but,  if  the  marriage  with  the  wife's  sister 
had  been  annulled  in  the  Ecclesiastical  Courts  because  within  the 
prohibited  degrees,  he  would  not  be  guilty  of  bigamy.  Now  it  seems 
to  me  that  the  object  of  the  Legislature,  by  stat.  6  &  6  Will.  IV. 
c.  54,  was  at  once  to  make  those  marriages  void  which  might  be 
avoided  in  the  Ecclesiastical  Courts  by  a  suit,  thereby  avoiding  the 
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[&.B* 


Bbo.  hardship  of  the  validity  of  a  marriage  remaining  unsettled  pending 

Chadwick.  a  suit,  or  whilst  it  was  uncertain  whether  a  suit  would  be  instituted 

Bbo.  or  not.    It  is  a  statutory  avoidance  at  once  of  that  which  might  be 

Thk  iKHABi-  avoided  in  the  Ecclesiastical  Courts :  and,  if  the  marriage  of  a  man 

StTgi]«8  IN  ^^^^  ^^®  deceased  wife's  sister  would  have  been  avoided  by  suit  *in 

TBS  Fields,  the  Ecclesiastical  Courts  as  within  the  prohibited  degrees,  I  think 

[  •244  ]  |-j^-j  jg  ^^j^  ^^^  Yyy  the  Act  of  Parliament. 

Upon  this  ground  I  think  the  acquittal  right,  and  that  the 
judgment  of  the  Coubt  below  should  be  affirmed. 

When  this  case  was  before  me  in  the  Court  below,  I  did  not  mean 
by  the  judgment  I  then  gave  to  pledge  myself  to  any  definite  opinion, 
as  I  knew  that  it  was  intended  that  the  facts  found  by  the  jury 
should  be  made  the  subject  of  a  special  verdict  with  a  view  to  the 
question  being  considered  by  a  court  of  error.  But,  as  it  was 
necessary  that  a  judgment  should  be  given  to  found  ulterior  pro- 
ceedings, I  gave  the  judgment  which  at  the  time  I  thought  right, 
and  which,  after  a  careful  attention  to  the  argument  on  both  sides, 
I  do  not  find  sufficient  reason  to  alter. 

Eble,  J. : 

On  ordinary  principles  of  construction,  I  think  that  the  marriage 
in  question  was  within  stat.  5  &  6  Will.  IV.  c.  54,  s.  2.  The 
arguments  have  been  so  fully  gone  into  by  the  rest  of  the  Court 
that  I  shall  add  nothing  further. 

Judgment  affirmed. 

No  writ  of  error  having  been  brought  in  Reg.  v.  Chadivick, 


1848.  LoBD  Dbnman,  Ch.  J.,  in  Easter  vacation  (May  15th),  1848, 
delivered  the  judgment  of  the  Coubt  in  Reg.  v.  St.  Giles  in 
the  Fields,  as  follows : 

We  think  that  this  case  is  the  same  in  principle  with  Reg.  v. 
Cliadwick,  and  that  the  particular  facts  (i)  make  no  difiference. 
We  must  therefore  be  taken  to  decide  accordingly. 

Orders  quashed. 


(1)  In  this  case  the  wife's  sister  was 
illegitimate :  see  anicj  pp.  313,  314, 
and  for  the  argument  on  this  point 
pp.    326,    334,    335.       Cf.     Reg,     v. 


BHghton  (1861)  1  B.  &  S.447.  30  L.  J. 
M.  C.  197,  where  this  case  was  cited 
in  argument. — A.  C. 
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EOBBINS   V.   FENNELL,   CHILD   and   KELLY  (1).  i847. 

(11  Q.  B.  248—257 ;  S.  C.  17  L.  J.  Q.  B.  77 ;  12  Jur.  157.)  A'^7. 

Where  a  country  attorney,  who  is  employed  in  a  cause,  employs  a         [  ^*®  3 
London  agent,  there  is  not,  in  general,  such  privity  between  the  client  and 
the  London  agent  as  entitles  the  client  to  recover,   for  money  had  and 
received,  against  the  agent,  in  respect  of  proceeds  of  the  cause  which  the 
agent  has  received  in  the  ordinary  course  of  his  business. 

But,  if  it  appear  that  such  proceeds  have  been  received  by  the  agent 
without  authority,  either  from  the  client  or  the  country  attorney,  the 
Court  will,  if  the  agent  be  an  attorney  of  the  Court,  compel  him,  upon 
application,  to  pay  over  the  proceeds  to  the  client ;  though  the  country 
attorney  be  indebted  to  the  London  agent  in  a  greater  sum  on  other  accounts. 

Assumpsit  for  money  lent,  money  had  and  received,  and  on  an 
account  stated.     Plea  :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  Wiltshire  Summer  Assizes, 
1846,  it  appeared  that  the  plaintiff  had  recovered  judgment,  in  a 
case  of  Bobbins  v.  Heath  and  others,  upon  a  warrant  of  attorney. 
This  judgment  had  been  entered  up  for  the  plaintiff  by  Messrs. 
Addis  and  Guy,  London  attorneys.  On  10th  May,  1846,  Messrs. 
Slade  and  Jones,  attorneys  at  Devizes,  wrote  to  the  defendants,  who 
were  London  attorneys,  and  agents  of  Slade  and  Jones,  directing 
them  to  issue  a^./a.  on  the  warrant  of  attorney,  to  be  indorsed, 
for  the  principal  money  secured  and  interest,  157Z.  5«.,  besides  &c.. 
as  usual.  The  letter  added  :  "  obtain  warrant  on  the  fi.  fa.  from 
Undersheriff  of  Wilts'  agents  in  town,  and  send  same  by  to-morrow 
night's  post  to  Samuel  Hinder,  the  officer  at  Melksham ;  and  direct 
him  to  come  up  to  us  at  Devizes,  immediately  he  receives  the 
warrant,  for  his  instructions  as  to  levying  "  &c. 

The  defendants  accordingly  issued  the^./a.,  which  was  indorsed 
in  the  name  of  the  defendants  ''  for  "  Slade  and  Jones,  and  sent  it 
to  Hinder,  with  instructions  to  call  upon  Slade  and  Jones  before 
levying.  The  officer  did  so  ;  and  afterwards  he  made  the  levy  and 
sent  the  *money  to  the  undersheriff.  He  stated,  on  the  trial,  that  [  *249  ] 
he  had  no  special  instructions  to  do  so.  The  undersheriff  also, 
without  special  instructions,  but  (according  to  evidence  given  at  the 
trial)  in  conformity  with  the  usual  practice,  forwarded  the  money  to 
the  defendants ;  which  was  done  by  his  informing  them  by  letter 
that  Williams,  Deacon  &  Co.,  of  Birchin  Lane,  were  requested  to 
pay  them  1662.  da.,  the  amount  of  the  levy ;  and  the  defendants 
drew  on  Williams,  Deacon  &  Co.,  and  received  the  amount 
accordingly.     They  afterwards  refused  to  pay  it  to  the  plaintiff,  on 

(1)  Comm.  ExparU  Edwards  (1881)  (affd.  8  Q.  B.  D.  262,  61  L.  J.  Q.  B. 
7  Q.  B.  D.  155,  159,  50  L.  J.  Q.  B.  544      108).— A.  C. 


864  1847.     Q.  B.     11  Q.  B.  249—251.  [b.b. 


Bobbins  the  ground  that  Slade  and  Jones  were  indebted  to  them  in  a  larger 
Femnbll.  Bum.  No  evidence  of  the  debt  last  mentioned  was  given  at  the 
trial :  but  the  defendants  insisted  that  the  plaintiff  must  be  non- 
suited for  want  of  privity  between  him  and  them.  The  learned 
Judge  reserved  leave  to  move  for  a  nonsuit:  and  a  verdict  was' 
taken  for  the  plaintiff  for  1651. 

In  Michaelmas  Term,  1846,  Crowder  obtained  a  rule  nisi  for  a 
nonsuit,  or  a  new  trial. 

Montagm  Smith  and  Taprell  now  showed  cause  (i)  : 

The  rule  is  to  be  supported  on  the  ground  that  the  privity  is,  not 
between  the  London  agent  and  the  client,  but  between  the  London 
agent  and  the  country  attorney.  But  in  Moody  v.  Spencer  (2)  it 
was  decided  that  the  London  agent  has  not,  as  against  the  client  of 
the  country  attorney,  a  general  lien  upon  the  proceeds  of  a  suit  for 
a  debt  due  to  such  agent  from  the  country  attorney.  Cobb  v. 
Becke  (3)  will  be  cited  on  the  other  side.     There  a  client  had  paid 

[  •260  ]  money  to  his  attorney  in  *the  country  for  the  purpose  of  com- 
pounding an  action ;  the  country  attorney  had  transmitted  it  for 
that  purpose  to  his  London  agent ;  and  the  agent  had  promised  the 
attorney  that  he  would  apply  it  to  the  purpose :  but  it  was  held 
that  the  client  could  not  recover  it  from  the  London  agent.  The 
Court  distinguished  that  case  from  Moody  v.  Spencer  (2)  (which 
they  did  not  overrule),  on  the  ground  that  in  Moody  v.  Spencer  {2) 
the  money  had  been  received  from  the  opposite  party  in  the  action, 
which  was  not  the  case  in  Cobb  v.  Becke  (3).  In  the  latter  case  the 
money,  having  been  paid  to  the  country  attorney,  could  not  be 
specifically  followed  into  the  hands  of  the  agent.  The  present  case, 
as  to  that  circumstance,  agrees  with  Moody  v.  Spencer  (2)  and 
differs  from  Cobb  v.  Becke  (3).  *  *  Putting  the  present  case  most 
unfavourably  for  the  plaintiff,  and  assuming  the  defendants  to  have 

[  •251  ]  received  the  money  without  *authority  altogether,  still  the  plaintiff 
may  waive  the  tort  and  treat  the  money  as  had  and  received  for  his 
use,  as  in  Down  v.  Hailing  (4)  and  CcUland  v.  Loyd  (5).  The  action 
lies,  where  the  specific  sum  can  be  traced,  against  the  party  who 
holds  the  plaintiff's  money  without  right :  Buchanan  v.  Findlay  (6), 
Clark  V.  Gilbert  (7),  Littlewood  v.  Williams  (s). 

(1)  Before  Lord  Denman,   Gh.  J.,  (5)  55  E.  E.  485  (6  M.  &  W.  26). 
Coleridge  and  Wightmau,  JJ.                         (6)  9  B.  &  C.  738,  747. 

(2)  2  Dowl.  &  By.  6.  (7)  2  Bing.  N.  C.  343,  357.  358. 

(3)  66  E.  E.  606  (6  Q.  B.  930).  (8)  6  Taunt  277. 

(4)  4  B.  &  C.  330. 
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(WiGHTMAN,  J. :  Do  you  say  that  all  money  is  ear-marked  which      Robbiics 
can  be  traced  to  a  particular  account?)  Fennbll. 

If  a  particular  sum  be  paid  and  received  on  a  particular  account,  it 
may  be  followed.  The  money  here  ought  perhaps,  in  strictness, 
not  to  have  been  received  by  the  defendants  at  all :  but  it  clearly 
was  received  as  the  money  of  the  plaintiff.     ♦    ♦    ♦ 

(WiGHTMAN,  J. :  In  Williams  v.  Everett  (i)  a  party  transmitted 
bills  to  the  defendants,  with  order  to  pay  a  part  of  the  proceeds  to 
the  plaintiff,  who  was  that  party's  creditor:  the  defendants  got 
the  bills  cashed,  but  refused  to  act  on  the  order  to  pay  the  plaintiff: 
and  it  was  held  that  the  plaintiff  ^could  hot  recover  for  money  had  [  *26a  ] 
and  received,  for  want  of  privity.) 

There  are  many  cases  in  which  a  party,  receiving  money  which  he 
admits  to  be  paid  on  account  of  another,  has  been  therefore  held 
liable  to  that  other  for  money  had  and  received :  Lilly  v.  Hays  (2) 
is  one. 

(WiGHTMAN,  J. :   Suppose  the  defendants  here  had  been  insol- 
vent :  could  not  the  plaintiff  have  sued  Slade  and  Jones  ?) 

Last  Term,  the  Court  of  Exchequer,  in  a  case  of  Hartley  v. 
Cassam  (3),  compelled  a  London  agent  to  pay  over  to  the  plaintiff 
in  the  suit  money  received  by  the  agent  as  agent  to  the  country 
attorney,  though  there  had  been  a  settlement  of  account,  including 
this  money,  between  the  country  attorney  and  the  agent ;  Alder- 
son,  B.  saying  that  the  agent  must  be  treated  as  agent  for  the 
party  to  the  action.     *     *     ♦ 

Crowder  (with  whom  was  Butt),  contra :  [  253  ] 

There  is  no  privity  between  the  plaintiff  and  defendants.  Bam- 
ford  V.  Shuttleworth  (4)  and  Stephens  v.  Badcock  (5)  *show  it  to  be  at  [  '264  } 
least  a  general  rule  that  money  had  and  received  cannot  be  main- 
tained by  a  principal  against  a  party  employed  by  his  agent.  The 
only  question  here  is,  therefore,  whether  the  present  case  forms  an 
exception  to  the  rule :  and  the  only  ground  for  so  contending  is  the 
decision  in  Moody  \.  Spencer  (6),     That  case  is  reported  only  in 

(1)  13  E.  E.  313  (14  East,  582).  (4)  52  E.  E.  542  (11  Ad.  &  El.  926). 

(2)  5  Ad.  &  El.  548.  (5)  37  E.  E.  448  (3  B.  &  Ad.  354). 

(3)  Post,  p.  366.  (6)  2  Dowl.  &  Ey.  6. 
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RoBBTvs  Dowling  &  Byland  ;  and  it  is  doubtful  whether  it  be  law.  In  Cobb 
Fenhell.  v.  Becke  (i),  indeed,  the  Court  were  unwilling  to  overrule  it 
expressly,  but  they  took  a  distinction  which  is  applicable  here. 
The  suit  here  was  not  conducted  by  the  defendants ;  after  judg- 
ment had  been  entered  up,  they  were  first  applied  to  by  Slade  and 
Jones  for  the  mere  purpose  of  putting  the  under-sherifif  in  motion 
by  means  of  a  ./z./a.  A  payment  to  Slade  and  Jones  would  have 
been  rightful.  In  Hanley  v.  Cassajn  (2)  the  question  arose,  under 
special  circumstances,  upon  a  summary  application  against  an 
attorney.  But  here  the  question  relates  to  an  action  for  money  had 
and  received. 

(LoBD  Dbnman,  Ch.  J. :  We  will  not  call  upon  you  to  argue 
further  at  present.  We  will  inquire  of  the  Barons  of  the  Exchequer 
respecting  Hanley  v.  Cassam  (2).) 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  in  this  vacation  (11th  December),  delivered 
the  judgment  of  the  Court  : 

This  case  appeared  to  us,  after  it  had  been  fully  argued,  to  be 
almost  identical  with  Cobby.  Becke (i),  which  we  distinguished,  in 
delivering  our  opinion,  from  Moody  v.  Spencer  (3).  The  distinction 
is  not,  perhaps,  a  very  satisfactory  one  ;  but,  if  these  two  cases  are 
I  ♦256  ]  at  *variance,  we  give  the  preference  to  that  which  is  not  only 
much  later  in  point  of  time,  but  which  underwent  much  greater 
consideration. 

We  delayed  our  decision  because  the  Court  of  Exchequer  was  said 
to  have  recently  taken  a  different  view  of  the  general  doctrine,  which 
is  undoubtedly  of  very  great  importance.  And  we  have  made  in- 
quiry on  the  subject,  and  are  indebted  for  a  report  of  the  proceeding 
in  Hanley  v.  Cassam  (2)  to  the  last  number  of  The  Law  Times  (4), 
which  we  have  reason  to  think  correct.  This  is  the  marginal  note. 
''  Where  a  London  agent  has  been  instructed  by  the  attorney  in 
the  country  to  commence  an  action,  and  he  receives  the  money  from 
the  defendant  in  the  suit,  but  instead  of  paying  it  over  in  cash  to 
the  country  attorney,  puts  it  to  his  account,  which  is  afterwards 
settled,  the  Court  will,  nevertheless,  compel  the  London  agent  to 

(1)  66  R  R  606  (6  a  B.  930).  (3)  2  Dowl.  &  Ry.  6. 

(2)  Decided  in  the  Court  of  Ex-  (4)  The  Law  Times,  for  December 
chequer,    November  2oth,    1847    [10      4th,  1847,  vol.  x.  No.  244,  p.  189. 

L.  T.  (0. 8.)  189,  11  Jut.  1088]. 
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pay  the  money  again  to  the  principal  (the  plaintiff  in  the  action),  Robbiks 
as  the  payment  to  the  London  attorney  is  a  payment  to  him  in  the  fsnnbll. 
character  of  an  attorney  and  as  the  agent  of  the  plaintiff." 

We  can  easily  conceive  the  town  agent  making  himself  liable  to 
the  client  for  particular  sums,  and  that  the  Court  may  be  desirous 
of  inferring  such  liability  from  circumstances,  for  the  purpose  of 
exercising  its  summary  jurisdiction  over  its  officers  to  enforce 
justice  according  to  the^quity  of  each  individual  case.  But,  when 
the  client,  as  in  this  case,  appears  as  plaintiff  in  an  action  for 
money  had  and  received,  and  the  defendant  pleads  Non  assumpsit y 
there  can  be  no  recovery  imless  the  law  will  imply  a  contract  to  pay 
on  request  from  ^the  relation  which  the  several  parties  bear  towards  f  *256  ] 
each  other.  The  client  employs  the  attorney,  is  answerable  to  him 
for  costs,  and,  in  case  of  negligence  or  misconduct,  must  come  upon 
him  for  redress.  He  is  entitled  to  credit  for  all  sums  the  attorney 
may  happen  to  owe  him  ;  and,  though  he  probably  knows  that  the 
business  must  be  carried  on  by  a  town  agent,  his  payment  for  it  to 
such  agent  is  no  discharge  to  him  against  the  attorney :  Yates  v. 
Freckleton  (i).  In  like  manner  the  attorney  employs,  and  is  liable 
to,  the  town  agent,  who  knows  nothing  of  the  client  but  his  name, 
and  is  not  even  to  that  extent  known  by  him.  The  town  agent 
could  not  maintain  an  action  for  work  and  labour  against  the  plain- 
tiff, by  whom  he  was  not  employed ;  and  the  rights  and  liabilities  of 
the  parties  in  such  a  case  would  be  reciprocal. 

Some  expressions  fell  from  Lord  Hardwicke  (2),  which  describe 
the  mutual  relation  of  the  three  characters  very  clearly.  The  six 
clerk  in  Chancery  refused  to  file  a  certificate  till  his  fees  were  paid  ; 
but  his  Lordship  mentioned  an  order  which  establishes  ''  that  the 
six  clerk  cannot  come  on  the  client  or  solicitor,  but  must  on  the 
sixty  clerk,  for  his  fees."  "With  him"  (the  sixty  clerk)  "is  the 
client  or  solicitor  to  have  privity  or  connexion  :  so  that  payment  to . 
him  is  conclusive  to  the  six  clerk ;  and  he  is  not  obliged  to  pay 
twice,  having  paid  the  proper  hand.  The  practice  since  has  been, 
that  the  sixty  clerk  has  taken  on  him  to  pay  the  six  clerk  ;  between 
whom  and  the  client  all  intercourse  is  cut  off." 

This  being  the  state  of  things,  as  one  of  two  innocent  '''parties       [  *267  ] 
must  suffer  by  the  misconduct  of  a  third,  and  we  are  driven  to 
inquire  where  the  legal  liability  resides,  we  cannot  help  saying,  in 
conformity  to  former  cases,  and  to  the  principle  of  WiUiams  v. 

(1)  2  Doug.  623.  The  language  appears  to  be  that  of 

(2)  Tayhr  v.  LewU,  2  Ves.  Sen.  IIU      counsel.    See  S.  C.  3  Atk.  727. 
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Bobbins 

r. 
Fbnmell. 


Everett  (I),  bo  often  lately  recognised,  that  it  results  from  the 
privity  existing  beti^een  the  two  parties.  It  is  remarkable  that  the 
decision  from  which  we  find  ourselves  compelled  to  dissent  appears 
to  have  been  made  without  reference  to  the  late  case  of  Cobb  v. 
Becke  (2)  or  any  other  authority. 

Rule  absolute  (3). 


(1)  13  R.  B.  315  (14  East,  582). 

(2)  66  E.  B.  606  (6  Q.  B.  930). 

1848.  (3)  Bobbins  v.   Heath  Am) 

Jan,  31.  OXHEBS.t 

[  257,  «.  1       (11  0*  B.  257,  «. ;  S.  C.  12  Jur.  158.) 

Montague  Smith,  in  HOary  Term, 
1848,  obtained  a  rule  calling  upon 
Messrs.  Fennell,  Child  and  Kelly, 
attorneys  of  this  Court,  to  show  cause 
why  they  should  not  pay  over  to  the 
plaintiff  the  sum  of  166/.  3«.,  after 
[  258,  If.  J  deducting  the  amount  of  their  costs 
in  this  action ;  and  also  pa}'  the  costs 
of  this  application. 

The  affidavits,  on  which  the  rule 
was  obtained,  stated  the  facts  as  men- 
tioned in  the  report  of  Bobbins  v. 
Fennell  (mpra),  with  the  following  ad- 
ditions. On  16th  May,  1846,  Sladeand 
Junes  applied  by  letter  to  the  under- 
sheriff  for  the  money ;  and  he,  by 
letter  of  18th  May,  answered  that  the 
amount  "was  forwarded  to  Messrs. 
Fennell  &  Co.,  your  agents.''  A  letter, 
dated  May  18th,  of  which  the  follow- 
ing is  an  extract,  was  written  by 
Fennell  &  Co.  to  Slade  and  Jones. 

**  Bobbins  v.  Heath  and  others. 

••Dear  Sras,— "We  had  remitted 
to  us,  through  Williams  &  Co.,  the 
sum  of  166/.  3«.  Let  us  know  what 
we  are  to  do  with  the  money  remitted 
to  us  by  the  under-sheriff." 

On  the  26th  of  May,  the  plaintiff, 
having  applied  for  payment  to  Slade 
and  Jones  without  avail,  sent  to 
London  Mr.  Norris,  an  attorney  of 
Devizes,  who  had  interviews  both  with 


Fennell,  Child  and  Kelly  and  with 
Slade.  3kide,  as  attorney  for  the 
plaintiff,  demanded  the  money  of 
Fennell,  Child  and  Kelly,  refused  to 
allow  its  appropriation  to  his  own 
agency  account,  and  denied  that  the 
undersheriff  had  any  authority  to 
transmit  it  to  them.  Finally,  they 
refused  to  pay  the  money  to  Norris, 
upon  his  express  demand.  Slade  had 
subsequently  left  Devizes ;  after  which 
he  had  become  insolvent,  and  was  not 
now  to  be  found. 

In  answer,  it  was  deposed  that 
Slade  and  Jones  were  indebted  to  Fen- 
nell, Child  and  Kelly  in  an  amount  far 
exceeding  166/.  3«.,  and  had  been 
applied  to  by  letter  for  a  remittance 
on  account  of  the  balance;  which, 
however,  they  had  not  made.  That 
Fennell,  Child  and  Kelly  afterwards 
(May  23rd)  wrote  the  following  letter 
to  Slade  and  Jones. 

"  Dear  Sirs,—"  We  are  really  sur- 
prised at  your  asking  us  to  remit  the 
amount  received  in  this  matter.  We 
have  applied  it  in  i>art  liquidation  of 
the  large  balance  due  from  you,  and 
therefore  cannot  think  of  remitting 
any  portion  of  it." 

The  plaintiff  was  an  entire  stranger 
to  Fennell,  Child  and  Kelly. 

Crotvder  and  Butt  now  showed 
cause : 
This  is  an  attempt  to  obtain  a 
reversal  of  the  decision  in  Bobbins  v. 
Fennell  (supra).  The  CoURT  there,  after 
fully  hearing  counsel  for  the  plaintiff » 
decided  against  him  on  the  ground 
that  there  was  no  priyity  between  him 
and   Fennell,  Child  and  Kelly.      In 


t  Approved  in  Ex  parte  Edwards 
(1881)  8  Q.  B.  D.  262,  266;  S.  C.  51 
L.  J.  Q.  B.  108,  where  the  reference  to 


Bobbins  v.  Fennell  (per  Brett,  L.  J., 
at  p.  110)  is  probably  a  mistake  for 
this  case. — ^A.  C. 
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REG.  V.  The  MAYOR  of  DOVER. 

(11  a  B.  260—277  ;  S.  C.  16  L.  J.  M.  C.  97 ;  11  Jur.  710.) 

Mttndamuit  to  the  mayor  of  D.,  recited  that  D.  was  a  borough  mentioned 
in  Sched.  (A.)  of  stat.  6  &  6  Will.  IV.  c.  76(1) ;  that,  on  dth  September, 
1844,  the  ** overseers  of  the  poor  of  the  parish"  of  C,  part  of  which  was 
within  the  borough,  made,  signed,  and  delivered  to  the  town  clerk,  a  list  of 
])er8on8  entitled  to  be  enrolled  in  the  burgess  roll  in  respect  of  property 
within  that  part  of  C. ;  that  L.,  on  the  last  day  of  August,  1844,  occupied 
a  house  within  the  borough,  and  within  that  part  of  C,  and  had  occupied  it 

(1)  Bepealed  and  replaced  by  the  Municipal  Corporations  Act,  1882  (45  &  46 
Tict.  c.  60).— A.  C. 


Ex  parte  Jone3,f  Taunton,  J.  refused 
to  comply  with  a  summary  application 
by  a  cHent  against  his  attorney's 
I^ndon  agent,  and  said:  ''Granting 
that  the  agent  is  ever  so  wrong,  there 
is  no  privity  between  him  and  the 
client."  Patteson,  J.  acted  on  the 
same  ground  in  Chray  v.  Kirbi/yX  where 
the  London  agent  was  charged  with 
haying  received  money  improperly. 
Cohb  Y.  Beckei  was  adhered  to  by  tlds 
Court  in  Rohhiiis  v.  Ftnmdl  (supra). 


Montague 
contra  : 


Smith     and     Taprell, 


The  Court,  in  that  decision,  ex- 
pressly distinguiBhed  the  case  of  an 
action  from  that  of  a  summary  appli- 
cation against  an  attorney  as  an  officer 
of  the  Court. 

(Lord  Denman,  Oh.  J.:  We  did 
not  mean  to  make  any  distinction  in 
favour  of  a  summary  application, 
except  in  the  case  of  fraud.) 

The  facts  here  show  that  which  is 
tantamotmt  to  fraud.  The  money  was 
paid  to  the  agents  by  mistake:  they 
ilid  not  at  first  claim  to  hold  it  for 
Slade  and  Jones :  but  afterwards  they 
attempted  to  apply  it  to  a  debt  ovring 
to  themselves  from  Slade  and  Jones.  In 
«ucfa  cases,  the  Court  exercises  a  sum- 
mary jurisdiction  over  its  attorneys : 
In  the  Matter  of  Oliver JH  The  Court 
will  interfere   when    stewards   of    a 


manor  have  received  documents  relat- 
ing to  the  manor  from  former  lords. 
So  where  an  articled  derk  is  equitably 
entitled  to  a  return  of  part  of  the 
premium.  Though  no  action  would 
lie,  it  is  enough  for  the  pi-esent  purpose 
that  the  agents  have  obtained  the 
money  in  their  character  of  attorneys ; 
but  for  that  character,  it  would  not 
have  been  transmitted  to  them.  As 
mere  agents  they  had  no  right  to 
receive  the  money  owing  to  the  plain- 
tiff ;  payment  of  money  so  received  is 
not  payment  to  the  plaintiff :  Yatea  v. 
Freckleton.%  Qray  v.  KirhyX  shows 
that  the  ^country  solicitor  is  Hable  to 
the  client  for  money  improperly  re- 
ceived by  his  agent ;  but  not  that  the 
agent  can  retain  such  money.  In 
Ex  parte  Jo^iea^  the  application  was 
made  on  the  ground  of  negligence  in 
the  London  agent :  there  could  be  no 
pretence  for  such  an  application  by 
the  client  who  had  not  employed  him. 

Lord  Denman,  Ch.  J, : 

I  think  this  is  one  of  the  cases  con- 
templated in  our  former  judgment. 
The  money  did  not  come  to  the  hands 
of  Messrs.  Fennell,  Child  and  Kelly  in 
their  character  of  London  agents  to 
Slade  and  Jones :  it  was  sent  to  them  by 
the  undersheriff,  out  of  the  regulai* 
course  of  business.  They  do  not  tell 
us  what  answer  they  received  to  their 
inquiry,  from  Slade  and  JoneS;  what 
they   were    to   do    with   the    money 


t  2  Dowl.  P.  a  161. 
X  2Dowl.P.  C.  601. 
$  66  B.  B.  606  (6  aB.  930). 
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Rbo. 

r. 

Mayor  of 

DOTKR, 


during  all  1842,  1843,  and  so  much  of  1844  as  preceded  Ist  September;  and, 
during  the  whole  time  of  such  occupation,  was  an  inhabitant  householder 
&c. ;  and  continued  to  occupy  and  be  an  inhabitant  householder  untif  and 
upon  dth  September,  1844;  and  "had  been  rated,  in  respect  of  the  said 
premises  "  so  occupied  &c.,  *'  to  all  rates  made  for  the  relief  of  the  poor  of" 
C,  **  during  the  time  of  his  occupation  as  aforesaid ;  "  and  '*  had,  before  the 
said  last  day  of  August,''  1844,  *'  paid  all  such  rates,  including  therein  all 
borough  rates  directed  to  be  paid  under  the  provisions  of "  stat.  d  &  6 
Will.  rV.  c.  76  (1),  **  as  had  become  payable  by  him  in  respect  of  the  said 
premises,  except  such  as  had  become  payable  within  six  calendar  months 
next  before  the  said  last  day  of  August,**  &c. :  that,  on  dth  September, 
1844,  "the  said  oyerseers  "  inserted  L.'s  name  on  the  said  burgess  list,  as  a 
person  entitled  &c.  in  respect  of  property  within  that  part  of  C. :  that  a 
(.^ourt  was  holden  to  revise  the  buigess  list,  before  W.,  the  then  mayor  of 
D.,  and  the  then  assessors,  when  the  burgess  list,  so  made  out  by  the  said 
overseers,  was  produced,  and  the  said  mayor  expunged  the  name  of  L.  from 
the  said  burgess  list;  by  reason  whereof  the  name  of  L.  "hath  not  been 
enrolled  in  the  burgess  roll  of  the  said  borough  for  this  year :  '*  whereupon 
L.,  before  the  end  of  the  Term  next  following,  applied  for  a  ma7idamu$  to 
the  mayor  for  the  time  being  to  insert  the  name  of  L.  on  the  burgess  roll. 
And  the  Court  "  having  inquired  into  the  title  of  "  L.  "  to  be  so  enrolled, 
do  command  you,  the  mayor"  of  D.,  "to  insert  the  name  of  "  L.  " upon 

(1)  Bepealed  and  replaced  by  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50).— A.  C. 


received:  but,  in  their  reply  to  that 
answer,  they  say  only  that  they  are 
surprised  that  Slade  and  Jones  require 
the  money  to  be  transmitted  to  them. 
The  money,  therefore,  must  be  con-* 
sidered  to  be  accidentally  received; 
and  Fennell,  Child  and  Kelly  had  no 
right  to  apply  it  in  satisfaction  of  the 
balance  between  themselves  and  Slade 
and  Jones.  My  only  doubt  has  been, 
whether,  as  a  trial  has  already  taken 
place  in  which  the  matter  has  been 
discussed,  we  ought  not,  instead  of 
interfering  summarily,  to  allow  the 
question  to  come  on  by  means  of  a 
new  action.  I  think,  however,  that  we 
must  say  a  case  is  here  made  out  in 
which  an  attorney  of  this  Court  has 
deprived  a  plaintiff  of  his  money  by 
improperly  applying  it. 

Pattebon,  J. : 

If  this  were  simply  the  case  of 
money  received  by  a  London  agent  in 
the  ordinary  course  of  business,  and 
not  under  any  special  circumstances 
creating  a  liability,  I  should  think 
that  there  was  no  distinction  between 
an  action  for  money  had  and  received 
and  a  summary  application.    But  here 


the  money  comes  to  the  agent's  hands 
only  because  the  undersheriff  does  not 
like  to  keep  it,  and  therefore  sends  it 
up  to  the  person  who  issued  the  writ. 
It  is  very  remarkable  that  the  agents 
do  not  state  to  us  the  answer  they  got 
to  their  inquiry,  what  they  were  to  do 
with  the  money.  All  we  find  is,  that 
they  say  they  were  surprised  at  being 
asked  by  Slade  and  Jones  to  refund  it. 
It  is  dear,  therefore,  that  Slade  and 
Jones  did  not  assent  to  the  money 
being  placed  to  the  account  between 
themselves  and  FenneU,  Child  and 
Kelly.  The  facts  before  us  distin- 
guish this  from  the  former  case,  in 
which  the  nonsuit  was  right. 

CoLERmas    and   Wiohtman,   JJ. 
concurred. 

Lord  Deitmak^,  Oh.  J.  added : 

I  do  not  say  that  an  action  for 
money  had  and  received  might  not, 
upon  the  facts  now  disclosed,  be 
maintained,  although  there  be  no 
privity,  on  the  ground  that  Fennell. 
Child  and  KeUy  had  im|Ht>perly 
received  the  money  of  the  plaintiff. 
Btde  ahsolnie. 
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the  burgess  roll  of  the  said  borough  for  this  year,"  or  show  cause  to  the  Sbg. 

contrary :  te9te,  tilat  January,  1845.  ••. 

Return,  of  15th  April,  1845,  by  W.(l),  the  same  mayor.  (1.)  That,  ^jj^yj^' 
before  and  at  the  time  of  the  making  and  signing  the  said  list,  there  were 
two  overseers  of  the  poor  of  the  parish  of  0.,  who  were  the  overseers  in  the 
writ  mentioned ;  and  that  they,  and  no  other  person,  made  and  signed  the 
list ;  that,  at  the  time  of  making  the  list,  there  were  two  churchwardens 
of  C,  neither  of  whom  made  out  and  signed  the  list,  or  interfered  in  so 
doing;  and  that  there  was  no  other  burgess  list  for  C.  (2.)  That  L.  had 
not,  before  the  last  day  of  August,  1844,  "  paid  all  such  rates  as  in  the  said 
writ  in  that  behalf  mentioned,  including  therein  all  borough  rates  directed 
to  be  paid  under  the  provisions  of  "  stat.  5  <&  6  Will.  lY.  c.  76  (2),  '*  as  had 
become  payable  by  him  in  respect  of  the  said  premises  in  the  said  writ  in 
that  behalf  mentioned,  except  such  as  had  become  payable  within  six 
calendar  months  next  before  the  said  last  day  of  August,'*  as  alleged  in  the 
writ  (3.)  That  a  sum,  to  wit  4«.,  being  so  much  of  a  certain  borough  rate 
for  the  borough,  heretofore,  to  wit  on  6th  February,  a.d.  1843,  made  and 
directed  to  be  paid  under  the  provisions  of  the  same  last  mentioned  Act,  as 
had  become  payable  by  him  in  respect  of  the  said  premises  so  by  him 
occupied  as  in  the  writ  mentioned,  and  which  had  not  become  payable 
within  six  calendar  months  next  before  the  said  last  day  of  August,  and 
which  had  become  payable  by  him  in  respect  of  the  same  premises  on  a  day 
before  the  commencement  of  the  said  six  calendar  months,  to  wit  on 
let  May,  1843,  was,  on  and  after  the  said  last  day  of  August,  1844,  wholly 
due  and  unpaid,  and  was  then  and  afterwards,  and  until  and  upon  and  after 
dth  September,  1844,  in  arrear  from  L.  *'  For  which  said  causes  '*  **  I  have 
not  inserted,  nor  ought  I  to  insert,  the  name  "  &c. 

1.  Admitted,  that  the  time  of  making  the  rate  mentioned  in  the  third 
part  of  the  return  sufficiently  appeared,  though  laid  under  a  videliciU  On 
special  demurrer, 

2.  Held,  by  the  Court  of  Queen's  Bench,  that  the  first  part  of  the  return 
was  bad  on  general  demurrer,  the  mayor  not  being  entitled  to  rely  on  the 
general  badness  of  the  burgess  list,  after  having,  as  appeared  by  the  writ, 
treated  it  as  valid  by  expunging  a  single  name  therefrom.  Also,  that  the 
defect  (supposing  it  to  be  one)  in  the  signing  of  the  burgess  list  did  not,  in 
itself,  furnish  an  answer  to  the  writ. 

3.  Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Q.  B.,  that  the  second  part  of  the  return  was  good,  though 
specially  demurred  to  for  generality  and  tincertaiuty,  inasmuch  as  it 
directly  traversed  the  corresponding  allegation  of  title  in  the  writ.  Though 
it  did  not  appear  by  the  record  that  L.  had  been  objected  to  on  the  revision. 

4.  Held,  by  the  Court  of  Q.  B.,  that  the  third  part  of  the  return  was  bad 
on  special  demurrer,  for  not  giving  the  date  nor  specifying  the  nature  of  the 
rate  there  mentioned. 

Qua^e,  per  Lord  Denman,  Ch.  J.,  where  a  party  applies  to  have  his  name 
inserted  in  the  burgess  roll  under  stat.  7  Will.  IV.  &  1  Vict.  c.  78  (2),  s.  24, 
whether  the  Court,  if  satisfied  of  his  title  upon  affidavit,  ought  not  to  award 
a  peremptory  mandamus  in  the  first  instance. 

Masdamus  to  the  mayor  of  Dover. 

Whereas  the  boroagh  of  D.  is  one  of  the  boroughs  mentioned  in 
Schedule  (A.)  annexed  to  an  ♦Act  &c.  (5  &  6  Will.  IV.  c.  76)  (2) :      [  ♦26i  ] 

(1)  See  po9t^  p.  373,  note  (1).  Municipal    Corporations    Act,.    1882 

(2)  Bepealed  and  replaced  by  the      (45  &  46  Vict.  c.  50).— A.  0. 

24—2 
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and  whereas  we  have  been  given  to  understand,  &c.,  that  heretofore, 
Matob  ok     &nd  alter  the  passing  of  the  said  Act  and  of  a  certain  other  Act  &c. 

Dov«E.  ffj  ^iu  jy  4  I  Yi^^^  g  yg)  (1),  that  is  to  say  on  5th  September, 
1844,  ''  the  overseers  of  the  poor  of  the  parish  "  of  Charlton  in  the 
coanty  of  Kent,  which  parish  "  was  and  is  in  part  within  the  said 
borough,*'  did  duly  make  out  an  alphabetical  list  called  "  the  burgess 
list,"  according  to  the  form  No.  1,  in  Schedule  (D.)  to  the  first 
mentioned  Act,  of  all  persons  who  were  entitled  to  be  enrolled  in  the 
burgess  roll  of  that  year  in  respect,  of  property  within  such  parish, 
that  is  to  say,  in  that  part  of  the  parish  which  was  within  the 
borough ;  **  and  that  the  said  overseers  did  then  sign  such  list,  and 
deliver  the  same  to  the  town  clerk  of  the  said  borough,  on  the  said 
5th  day  of  September  "  &c.,  according  to  the  directions  of  the  first 
mentioned  Act :  And  whereas  we  have  been  further  given  &c.,  that 
John  Langley,  on  the  last  day  of  August  in  the  said  year  1844, 
**  occupied  a  house  within  the  said  borough,  and  within  that  part  of 
the  said  parish  of  Charlton  which  was  and  is  within  the  said  borough, 

[  *262  J  *and  that  the  said  John  Langley,  on  the  said  last  day  of  August," 
1844,  ''had  occupied  the  said  house  during  the  said  year  of  our 
Lord  1844,  and  the  whole  of  the  two  years  immediately  preceding 
the  said  year  "  1844 ;  **  that  is  to  say,  during  the  whole  years  of  our 
Lord  1842  and  1848,  and  the  whole  of  that  part  of  the  said  year  of 
our  Lord  1844  which  preceded  the  first  day  of  September  in 
the  said  last  mentioned  year ;  and  that  the  said  J.  L.,  during  the 
whole  time  of  such  occupation,  was  an  inhabitant  householder  within 
the  said  borough,  and  within  that  part  of  the  said  parish  "  <&c., 
*^  and  was  a  male  person  of  full  age  "  &c. :  *'  That  the  said  J.  L.  con- 
tinued to  occupy  the  said  house,  and  to  be  an  inhabitant  householder 
within  the  said  borough,  upon  the  said  last  day  of  August,"  1844, 
''  and  from  thence  until  and  upon  the  said  5th  day  of  September  in  " 
1844 ;  "  and  that  the  said  J.  L.  had  been  rated,  in  respect  of  the 
said  premises  so  occupied  by  him  within  the  said  borough,  to  all 
rates  made  for  the  relief  of  the  poor  of  the  said  parish  of  Charlton, 
wherein  the  said  premises  were  situate,  during  the  time  of  his  occu- 
pation as  aforesaid ;  and  that  the  said  J.  L.  had,  before  the  said 
last  day  of  August,"  1844,  ''paid  all  such  rates,  including  therein 
all  borough  rates  directed  to  be  paid  under  the  provisions  of  the 
said  first  mentioned  Act  of  Parliament,  as  had  become  payable  by 
him  in  respect  of  the  said  premises,  except  such  as  had  become 

(1)  Repealed  and  replaced  by  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  60).— A.  C. 
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payable  within  six  calendar  months  next  before  the  said  last  day  of        rbo. 

August ;  and  that  the  said  J.  L.  was  not,  nor  is,  an  alien  ;  and  had     matob  or 

not,  within  twelve  calendar  months  next  before  the  said  last  day  of       i>ov«»« 

August,"  1844, "  received  parochial  relief,  orother  alms  '*  &c. :  That, 

on  the  said  5th  September,  *1844,  "  the  said  overseers  inserted  the      [  *268  ] 

name  of  the  said  J.  L.  in  the  said  list  called  '  the  burgess  list,'  so 

made  out  by  them  as  aforesaid,  as  a  person  entitled  to  be  enrolled 

in  the  burgess  roll  of  the  said  borough  of  that  year,  according  to 

the  provisions  of  the  said  first  mentioned  Act,  in  respect  of  property 

within  the  said  parish  of  Charlton,  that  is  to  say,  within  that  part" 

&c. :  "That  a  Court  was  duly  holden,  on  the  14th  day  of  October, 

1844,  for  the  purpose  of  revising  the  burgess  lists  of  the  said  borough, 

by  and  before  William  Clarke,  Esquire,  then  being  the  mayor  of  the 

said  borough,  and  "  &c.  (an  assessor  and  deputy  assessor  duly  chosen 

and  appointed) ;  ''  and  that  the  said  Court  was  duly  adjourned  to, 

and  holden  by  adjournment  on,  the  15th  day  of  October,"  1844 : 

**  That,  at  such  Court  so  holden  as  aforesaid,  the  said  burgess  list,  so 

made  out  as  aforesaid  by  the  said  overseers  of  the  poor  of  the  said 

parish  of  Charlton,  wa9  produced  ;  and  that  the  said  mayor  of  the 

said  borough,  at  the  said  Court  so  holden  as  aforesaid,  expunged  the 

name  of  the  said  J.  L.  from  the  said  burgess  list ;  and  did,  in  open 

Court,  write  his  initials  against  the  name  of  the  said  J.  L.  so  struck  out 

as  aforesaid ;  by  reason  whereof  the  name  of  the  said  J.  L.  hath  not 

been  enrolled  in  the  burgess  roll  of  the  said  borough  for  this  year : 

In  contempt "  &c. :  Whereupon  J.  L.,"  before  the  end  of  the  Term  then 

next  following,  that  is  to  say,  in  Michaelmas  Term  last  past,  applied 

to  us  in  our  Court  before  us  at  Westminster  for  a  mandamus  to  the 

mayor  for  the  time  being  of  the  said  borough  to  insert  the  name  of 

him  the  said  J.  L.  upon  the  burgess  roll  of  the  said  borough,"  &e. 

*'  And  we,  being  willing  "  &c.,  "  and  having  inquired  into  the  title  of 

*the  said  J.  L.  to  be  so  enrolled,  do  command  you,  the  mayor  of  the       [  •864  j 

said  borough  of  Dover  in  our  said  county  of  Kent,  firmly  enjoining 

yoa,  that,  immediately  after  the  receipt  of  this  our  writ,  you  do  insert 

the  name  of  the  said  J.  L.  upon  the  burgess  roll  of  the  said  borough 

for  this  year,  according  to  the  directions  of  the  statute  "  &c. ;  ''  or 

that  you  show  us  cause :  "  &c.     Tested  Slst  January,  8  Yict.  (1845). 

The  return,  by  William  Clarke,  mayor  of  the  borough  (i),  was  of 

15th  April,  1845.    It  stated  : 

(1)  It  was  assumed  by  the  Court,  revised  the   lists   in    October,   1844. 

ftnd  not  denied  by  counsel,  that  the  There  was  no  express  allegation  to 

party    making    the    return    was    the  that  effect;  but  the  names  were  the 

major  who,   as  alleged  in  the  writ,  same. 
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RxG.  "  That,  before  and  at  the  time  of  the  making  out  and  signing  the 

Mayor  of     ^^^  alphabetical  list  in  the  said  writ  mentioned,  there  were  two 

Dover.  overseers  of  the  poor  of  and  in  the  said  parish  of  Charlton,  in  the 
said  writ  mentioned,  being  substantial  householders  of  and  in  the 
said  parish  of  Charlton,  theretofore  duly  nominated  and  appointed 
as  such  overseers  of  the  poor  of  the  said  parish,  according  to  the 
form  of  the  statute  in  that  behalf  made  and  provided,  to  wit  one 
Stephen  Wright  and  one  Henry  Pepper  ;  and  that  they,  the  said 
S.  W.  and  H.  P.,  were  the  overseers  in  and  by  the  said  writ 
mentioned  ;  and  that  they,  tlie  said  S.  W.  and  H.  P.,  and  no  other 
person  or  persons  whatsoever,  made  out  and  signed  the  said  alpha- 
betical list  in  the  said  writ  mentioned ;  and  the  making  out  and 
signing  the  said  list  by  the  overseers,  in  the  said  writ  mentioned, 
was  the  said  making  out  and  signing  by  the  said  S.  W.  and  H.  P. 

[  *266  ]  And  that,  before  and  at  the  time  of  the  ^making  out  and  signing 
the  said  alphabetical  list,  there  were  two  churchwardens  of  and  in 
the  said  parish  theretofore  duly  elected  and  sworn  in,  to  wit  one 
Edmund  Lawrence  Lyne  and  one  Matthias  Bigden  Eitham ;  and 
that  the  said  E.  L.  L.  and  M.  B.  K.  did  not,  nor  did  either  of  them, 
ever  make  out  or  sign  the  said  alphabetical  list ;  nor  were  they,  or 
either  of  them,  in  anywise  concerned,  nor  did  they  or  either  of  them 
at  all  interfere,  or  take  any  part,  in  making  out  or  signing  the  said 
list,  or  cause  any  person  or  persons  to  make  out  or  sign  the  same ; 
that  the  same  were  made  out  and  signed  by  the  said  S.  W.  and  the 
said  H.  P.  only :  and  no  other  alphabetical  or  other  burgess  list  for 
the  said  year  of  our  Lord  1844  was  made  out  or  signed  by  any 
overseer  or  overseers,  or  by  any  churchwarden  or  churchwardens, 
of  the  said  parish  of  Charlton. 

''And  I  do  further  humbly  certify,"  &c.,  ''that  the  said  John 
Langley,  in  the  said  writ  named,  had  not,  before  the  said  last  day 
of  August,  A.D.  1844,  paid  all  such  rates  as  in  the  said  writ  in  that 
behalf  mentioned,  including  therein  all  borough  rates  directed  to 
be  paid  under  the  provisions  of  the  said  Act  of  Parliament  in  the 
said  writ  first  mentioned,  as  had  become  payable  by  him  in  respect 
of  the  said  premises  in  the  said  writ  in  that  behalf  mentioned, 
except  such  as  had  become  payable  within  six  calendar  months  next 
before  the  said  last  day  of  August,  a.d.  1844,  as  in  and  by  the  said 
writ  in  that  behalf  above  alleged  and  supposed. 

And  that  a  certain  large  sum  of  money,  to  wit  seven  shillings, 
being  so  much  of  a  certain  borough  rate  for  the  said  borough  of 

[  •266  ]      Dover,  heretofore,  to  wit  *on  the  7th  day  of  February,  a.d.  1842, 
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made  and  directed  to  be  paid  under  the  provisions  of  the  same  last  Rbo. 
mentioned  Act,  as  had  become  payable  by  him  the  said  J.  L.  in  matob  of 
respect  of  the  said  premises  so  by  him  occupied  as  in  the  said  writ  i^vbb. 
mentioned,  and  which  had  not  become  payable  within  six  calendar 
months  next  before  the  said  last  day  of  August,  and  which  had 
become  payable  by  him  in  respect  of  the  same  premises  on  a  day 
before  the  commencement  of  the  said  six  calendar  months,  to  wit 
on  the  1st  day  of  May,  a.p.  1842,  was,  on  and  after  the  said  last 
day  of  August,  a.d.  1844,  wholly  due  and  unpaid,  and  was  then  in 
arrear  from  the  said  J.  L.  And  that  a  certain  other  large  sum  of 
money,  to  wit  four  shillings,  being  so  much  of  a  certain  other 
borough  rate  "  &c. :  allegations  corresponding  with  those  as  to  the 
rate  before  mentioned,  but  giving,  as  the  date  of  making,  to  wit  6th 
February,  1848 ;  and  stating  the  amount  to  be  payable,  to  wit  on 
Ist  May,  1843 ;  and  that  it  '*  was  then,  and  afterwards,  and  until 
and  upon  and  after  the  5th  day  of  September,  a.d.  1844,  in  arrear 
from  the  said  J.  L.  For  which  said  causes,  I,  the  said  mayor  of 
the  said  borough  of  Dover,  have  not  inserted,  nor  ought  I  to  insert, 
the  name  of  the  said  J.  L.  upon  the  burgess  roll  of  the  said 
borough  for  this  year,  as  in  and  by  the  writ  I  am  commanded." 

Demurrer,  assigning  for  causes :  That  the  mayor  hath  returned 
that  J.  L.  had  not,  before  the  last  day  of  August,  1844,  paid  all 
such  rates  as  in  the  said  writ  &c.  (following  the  words  of  the  return 
immediately  preceding  the  statement  respecting  the  rate  of  7th 
February,  1842) ;  which  is  too  general  and  uncertain,  and  no 
definite  or  proper  issue  can  be  taken  thereon ;  and,  if  *W.  Clarke  L  *267  ] 
intended  to  rely  on  nonpayment  of  any  rate,  he  should  have 
specified  such  rate,  and  when  and  by  whom  and  for  what  purpose 
it  was  made,  and  in  what  sum,  and  in  respect  of  what  property, 
J.  L.  was  assessed  therein,  and  when  such  rate  was  payable,  and 
should  have  given  some  certain  description  of  the  rate  &c.,  so  that 
J.  L.  could  have  traversed  the  same.  Also,  that  the  return  does 
not  state  by  whom  the  borough  rate  in  the  return  first  mentioned 
was  made,  or  under  what  circumstances,  or  how,  the  seven  shillings 
became  payable  by  J.  L.  in  respect  of  the  said  premises.  Also  for 
that  it  does  not  appear,  except  under  a  videlicet,  when  the  said 
borough  rate  was  made  and  directed  to  be  paid.  Also  that  it  does 
not  appear  that  J.  L.  ever  was  assessed  in  or  by  the  said  borough 
rate,  or  that  the  portion  of  it  alleged  to  have  become  payable  by 
J.  L.  ever  was  ascertained  or  fixed  in  or  by  the  said  borough  rate, 
or  otherwise :    that  by  law  no  portion  of  the  said  borough  rate 
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Bsa.        could  become  payable  by  J.  L.  in  respect  of  the  said  premises ;  nor 

Mayor  ok     could  J.  L.  have  been  assessed  in  or  by  the  said  borough  rate  in 

i)ovBB.       g^^y  gmjj  ^1  money  whatever,  or  otherwise  become  liable  to  pay  any 

fixed  or  definite  portion  thereof.     Similar  causes  of  demurrer  were 

assigned  in  respect  of  the  averment  as  to  the  rates  secondly  and 

lastly  mentioned  in  the  return. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  Queen's  Bench  in  Easter 
Term  (i),  1846. 

Peacock,  for  the  Crown  : 

The  first  part  of  the  return  professes  to  answer  the  writ  by  the 
[  *268  ]  allegation  that  the  ^churchwardens  did  not  sign  the  burgess  Ust. 
Sect.  15  of  stat.  5  &  6  Will.  IV.  c.  76,  mentions  the  "  overseers  " 
only.  But,  further,  the  mayor,  as  appears  by  the  record,  has 
revised  the  lists,  as  burgess  lists,  according  to  sect.  18.  He  cannot 
now  object  to  the  lists  as  generally  bad ;  but  must  show  why  he 
dealt  with  them  as  he  admits,  by  striking  out  the  name  of  Langley. 
As  to  that,  it  does  not  appear  that  any  one  objected  to  the  name ; 
and  sect.  18  enacts  that  the  mayor  ''  shall  retain  on  the  said  lists 
the  names  of  all  persons  to  whom  no  objection  shall  have  been  duly 
made." 

The  Court  then  called  on 

Crompton,  for  the  defendant : 

The  defendant  is  entitled  to  judgment,  if  any  one  of  the  three 
parts  of  the  return  be  sufficient.  As  to  the  first,  the  existence  of 
the  burgess  list  is  suggested  in  the  writ,  in  order  to  show  the 
prosecutor's  right  to  apply  for  a  mandamus  under  stat.  7  Will.  IV. 
&  1  Yict.  c.  78,  s.  24  (2).  He  is  bound  to  establish  such  title  affirma- 
tively :  Reg.  v.  The  Mayor  of  Hancich  (3) ;  and  the  title  so  asserted 
is  traversable  :  Rex  v.  Williams  (4),  per  Parke,  J. 

(Patteson,  J. :  It  is  obvious  that  this  part  of  the  return  is 
groundless :  the  mayor,  if  he  had  relied  on  such  an  objection, 
would  have  struck  out  all  the  names  in  the  list.) 

Reg.  V,  The  Mayor  of  Harwich  (3)  shows  that  the  mayor  here  is 

(1)  May  2iid.  —A.  0. 

(2)  See  now  Municipal  Corporations  (3)  47  E.  R  792  (8  Ad.  &  El.  919). 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  47.  (4)  32  B.  B.  511  (8  B.  &C.  681, 683). 
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not  estopped  from  taking  the  objection.    It  was  there  decided  that         Rbo. 
the  party  seeking  to  have  his  name  inserted  on  the  burgess  roll,     mayor  of 
under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24  (i),  must  make  out  a       '^^^"'*- 
good  title,  ^independently  of  what  took  place  at  the  revision :  it  is       [  *269  ] 
not  enough  to  show  that  the  mayor  acted  wrongly  at  the  revision ; 
the  applicant  must  show  a  present  right  in  himself.     It  is  possible 
that  he  may  have  a  right,  in  spite  of  the  badness  of  the  list :  but 
he  has  made  the  goodness  of  the  list  essential  to  his  title,  and  can 
recover  only  secundum  aUegata  et  probata.     Now  sect.  15  (2)  of  stat. 
5  4&  6  Will.  IV.  c.  76,  requires  that  the  overseers  should  sign  the 
lists ;  and  there  must,  under  this  clause,  be  at  any  rate  a  signature 
by  the  majority  (2) :  Kiiig  v.  Buirell  (3),  aflSrmed  in  King  v.  Share  (4). 
Bat,  by  stat.  48  Eliz.  c.  2,  s.  1,  the  churchwardens  are  over- 
seers, together  with  four,  three  or  two  (here  there  are  two  only) 
householders. 

(Patteson,  J. :  I  suspect  the  Legislature,  when  stat.  5  &  6 
Will.  IV.  c.  76,  was  passed,  forgot  that  the  churchwardens  were 
overseers.) 

By  sect  142  (5)  of  that  statute,  "  the  words  '  overseers  of  the  poor ' 
shall  be  construed  to  mean  all  persons  who  execute  the  duties  of 
overseers  of  the  poor."    *    ♦    * 

(Patteson,  J. :  What  an  iniquitous  thing  you  make  your  client 
do  !  You  make  him  strike  out  a  single  name  because  the  whole 
list  is  bad.) 

The  question  is,  whether  the  prosecutor  now  makes  a  title :  the 
mayor  may  have  decided  on  a  wrong  ground :  but  Reg.  v.  The 
Mayor  of  Hartcich  (6)  shows  that  this  is  not  the  real  *question  now  [  •270  ] 
before  the  Court.  The  mayor  is  showing  cause  why  he  does  not 
now  insert  the  name  in  the  roll.  The  second  part  of  the  return 
traverses  in  terms  a  part  of  the  alleged  qualification  upon  which  the 
prosecutor  relies  for  title,  namely,  the  payment  of  rates,  under 
sect.  9  (7)  of  stat.  5  &  6  Will.  IV.  c.  76.     The  words  "all  such  rates" 

(1)  See  now  Municipal  Corporations         (3)  12  Ad.  &  El.  460. 
Act,  1882  (45  &  46  Vict  c.  50),  b.  47.—  (4)  3  Q.  B.  31. 

A.  C.  (5)  Municipal     Corporations     Act, 

(2)  See  now  Begistration  Act,  1843  1882  (45  &  46  Vict.  c.  50),  s.  7.— A.  C. 
(6  &  7  Vict.  c.  18),  ss.  13  and  101 ;  (6)  47  E.  R  792  (8  Ad.  &  El.  919). 
Eegiatration  Act,  1878  (41  &  42  Vict.  (7)  Municipal     Corporations     Act, 
c.  26),  8.   15;    County  Electors  Act,  1 882  (45  &  46  Vict.  c.  50),  8.9(2)  (d)  (e). 
1888  (51  Vict.  c.  10),  s.  4.— A.  C.  —A.  C. 
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Hko.        there  do  not  relate  backward,  as  has  Bometimes  been  supposed  (i), 
Matou  of     but  are  connected  with  the  words  following,  "  as  shall  have  become 
^^■"-      payable  by  him  in  respect  of  the  said  premises." 

(Patteson,  J. :  The  mayor  could  not  strike  out  without  an 
objection  being  made  ;  and  none  appears.) 

The  return  at  this  part  traverses  an  allegation  made  essential  to 
the  title. 

(Patteson,  J.:  But  how  do  you  show  a  justification  of  the 
striking  out  ?) 

It  is  not  necessary :  the  question  is  between  the  prosecutor  and  the 
public,  or  the  body  of  burgesses,  not  between  the  prosecutor  and 
the  mayor.  If  the  allegation  so  traversed  be  omitted,  the  title 
relied  upon  disappears.  The  complaint  is,  not  that  the  name  has 
been  omitted  without  an  objection  made,  but  that  it  has  been 
omitted  when  there  was  the  particular  title  described. 

(Patteson,  J. :  You  say  that  a  mayor  may  strike  out  any  name 
without  objection  made,  and  then  on  the  return  to  the  nmndamtis 
rely  upon  any  flaw  which  he  can  discover.     That  cannot  be  right.) 

It  is  so  on  this  form  of  proceeding.  As  to  the  traverse  :  any  other 
mode  of  pleading  would  make  it  necessary  to  allege,  in  order  to 
deny  the  title  set  out,  new  matter  of  a  multifarious  kind,  describing 
perhaps  a  great  number  of  rates,  with  all  the  circumstances  relating 
to  them :  an  instance  of  such  diffuse  statement  occurred,  in  the 
[  •271  ]  case  of  a  single  rate,  in  the  return  in  ^Reg.  v.  The  Mayor  of  New 
Windso?'  (2) ;  where  the  special  allegation  was  held  bad,  but  the 
general  traverse  good.  The  return,  at  this  part,  offers  a  less 
cumulative  issue  than  "nonfuit  electus,'*  which  is  a  good  answer  to 
the  suggestion  of  an  election  in  a  mandamus.  The  suggestion  here 
is  rather  more  limited  than  a  general  suggestion  of  ''duly  elected; " 
and  the  traverse,  accordingly,  is  more  limited  than  **non  fuit 
clectus,'*  If  the  suggestion  had  been  general,  that  the  prosecutor 
was  '*  duly  qualified,"  that  might  have  been  traversed  by  a  return 
that  he  was  ''not  duly  qualified."  To  describe  the  rate  more 
particularly  would  be  an  argumentative  traverse. 

(1)  See  judgments  in   Reg.  v.  The      Q.  B.  693). 
Mayor  of  Lichfield,  57  E.  R  768  (2  (2)  68  E.  R.  593  (7  Q.  B.  908). 
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(WiOHTMAN,  J. :  Suppose  performance  of  condition  be  pleaded  to        Bbo. 
an    action    on    a    bond,   can    the  replication  deny  performance     matorof 
generally  ?)  ^^^*«- 

A  breach  of  any  one  condition  makes  the  bond  single :  the  plaintiff 
therefore  points  out  which  part  he  insists  upon,  in  reply  to  the 
general  averment  of  performance ;  in  the  case  of  a  qualification, 
the  defendant  is  entitled  to  call  upon  the  prosecutor  to  prove  the 
qualification  insisted  upon  in  the  first  instance.  The  pleading  here 
is  sufficiently  certain ;  and  it  is  certainty,  rather  than  particularity, 
which  is  required  in  pleading.  The  objection  to  the  videlicet  cannot 
be  sustained ;  the  allegation  does  not  become  immaterial  by  the 
addition  of  this  form  :  note  (2)  to  Skinner  v.  Andrews  (i). 

{Peacock :  That  point  is  not  pressed.) 

Lastly,  if  it  be  necessary  to  describe  particularly  the  rates  which 

have  not  been  paid,  that  is  done  in  the  third  part  of  the  return, 

where  the  words  follow  the  language  of  stat.  5  &  6  Will.  lY.  c.  76, 

8. 9,  with  the  addition  of  dates  and  sums.     A  borough  rate  can  be 

but  of  one  kind :  it  cannot  be  *neces8ary  to  go  through  every  step       [  •272  ] 

which  is  to  be  taken  before  the  rate  upon  the  individual  is  fixed. 

It  is,  indeed,  said  in  the  writ  that  the  house  occupied  by  the 

prosecutor  was  in  that  part  of  the  parish  of  Charlton  which  is 

within  the  borough ;  but  there  is  no  allegation  that  any  part  of  the 

parish  is  without  the  borough ;  so  that  no  question  arises  as  to  a 

sub-rate  having  been  made  for  part  of  the  parish. 

Peacock^  in  reply : 

First,  it  is  true  that  the  question  is,  whether  the  mayor  should 
now  insert  the  name  :  but  he  is  not  the  less  estopped,  by  his  own 
former  act,  from  denying  the  goodness  of  the  list.  In  Reg.  v.  The 
Mayor  of  Lichfield  (2)  a  party's  name  was  inserted  on  the  burgess 
roll,  upon  mandamus,  though  there  had  been  no  burgess  list  at  all. 
On  the  other  hand,  a  name  once  on  the  list  must  be  retained  if  no 
objection  be  made.  Secondly,  as  to  the  general  traverse  in  the 
return.  The  prosecutor  could  not  suggest,  generally,  that  he  was 
qualified ;  that  would  have  been  averring  an  inference  of  law, 
which,  if  traversed,  might  come  to  be  tried  by  a  jury  though  the 
parties  agreed  upon  facts.     He  therefore  sets  out  his  qualification 

(1)  1  Wins.  Saund.  170.  (2)  55  R.  B.  313  (1  Q.  B.  453). 
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Rbo.  in  the  terms  of  sect.  9  (i)  of  stat.  5  &  6  Will.  IV.  c.  76.  In  lieg.  v. 
Matob  op     The  Mayor  of  New  Windsor  (2)  the  allegation  in  the  writ  was,  that 

DovBB.  jjjg  prosecutor  was  "  duly  qualified  and  entitled  to  be  enrolled :  " 
that  was  perhaps  too  general,  and  might  be  generally  traversed. 
The  allegation  of  general  performance  here  cannot  be  met  by  a 
general  denial  of  performance :  the  cases  on  this  point  are  collected 
in  notes  (4)  and  {g)  to  Hayi)ian  v.   Gerrard  (3) ;   and   there  are 

[  •273  ]  *instances  of  the  rule  in  Say  re  v.  Minns  (4)  and  Plomer  v.  Ross  (5). 
The  rule  against  traversing  generally  a  general  averment  of 
performance  of  condition  cannot  depend  on  stat.  8  &  9  Will.  HI. 
c.  11,  s.  8.  Before  that  statute,  if  performance  had  been  pleaded 
generally,  one  specific  breach  must  have  been  replied ;  the  statute 
enabled  the  plaintiff  to  assign  more  breaches  than  one.  A  return 
to  a  mandamus  may  comprehend  any  number  of  answers  arising  on 
distinct  matters.  Lastly,  the  third  part  of  the  return  does  not 
show  with  suflBcient  particularity  the  liability  of  the  prosecutor  to 
pay  the  rates.  There  should  be  as  much  particularity  as  would 
have  been  necessary  in  the  case  of  an  avowry  for  poor  rate  had 
provision  not  been  made  for  a  general  avowry  by  sect.  19  of  stat. 
48  Eliz.  c.  2.  It  does  not  appear  by  whom  the  rates  were  made.  By 
sect.  92  (6)  of  stat.  6  &  6  Will.  IV.  c.  76,  the  borough  rate  is  put  on 
the  footing  of  a  county  rate ;  and*,  by  stats.  12  Geo.  11.  c.  29, 
8.  1  (7),  and  55  Geo.  III.  c.  61  (s),  s.  1,  the  justices  in  Quarter- 
Sessions  rate  the  several  parishes,  townships  and  other  places  ;  the 
individual  occupier  is  rated  by  means  of  the  ordinary  poor  rate  out 
of  which  the  county  rate  is  paid;  stat.  12  Geo.  II.  c.  29,  s.  2  (7), 
requiring  the  parish  officers  to  pay  the  county  rate  out  of  the  poor 
rate.  Stat.  7  Will.  IV.  &  1  Vict.  c.  81,  s.  1  (9),  enacts  that  the 
borough  rate  shall  be  so  paid  by  the  parish  officers,  or  persons  who 
by  law  may  lay  a  poor  rate,  on  the  order  of  the  council ;  or  that  the 
council  may  order  such  officers  or  persons  to  make  a  certain  pound 
rate  for  the  purpose.  Again,  if  the  parish  &c.  be,  as  here  it  is, 
partly  within  and  partly  out  of  borough,  stat.  7  Will.  IV.  &  1  Vict. 

[  •27i  ]      c.  78,  s.  29  (9),  enables  *overseers,  or  persons  appointed  to  act  as 

(1)  See  ante,  p.  377,  m.  (7).  — ^A.  C. 

(2)  68  R.  R.  593  (7  Q.  B.  908).  (8)  Repealed  by  Municipal  Corpo- 

(3)  1  Wms.  Saund.  103  d.  6th  ed.  rations  Act,  1882  (45  &  46  Vict  c.  50), 

(4)  2  Cowp.  575,  578.  s.  5,  and  Sch.  11.  as  to  boroughs  within 

(5)  5  Taunt.  386.  that  Act:  see  also  15  &  16  Vict.  c.  81, 

(6)  Municipal  •  Corporations     Act,  s.  1,  and  S.  L.  R.  Act,  1873.— A.  C. 
1882  (45  &  46  Vict.  c.  50),  s.  144.—  (9)  Municipal     Corporations     Act, 
A.  C.  1882,  ss.  145.  146.— A.  C. 

(7)  Repealed  by  S.  L.  R  Act,  1887. 
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overseers,  to  levy  the  sums  required  for  the  borough  rate  exclusively         Rao. 
on  the  part  within  the  borough :  and  stat.  7  Will.  lY.  &  1  Vict,     matob  of 
c.  81,  B.  8(1),  regulates  the  appointment,  in  such  case,  of  persons  to       ^o^^^ 
act  as  overseers.     The  return  should  show  within  which  of  these 
cases  the  rates  in  question  fell.    Where  the  borough  rate  is  to  be 
paid  out  of  the  poor  rate,  the  individual  cannot  be  properly  said  to 
be  liable  to  the  borough  rate ;  but  here  nothing  is  alleged  but  a 
borough  rate. 

Lord  Denman,  Ch.  J. : 

Mr.  Crompton's  argument  certainly  suggests  much  that  is  deserv- 
ing of  consideration.  No  doubt,  the  suggestion,  in  a  mandamus  to 
admit,  that  the  prosecutor  is  dehito  modo  eUctus,  may  be  traversed 
generally.  The  prosecutor  there  may  be  a  stranger ;  and  the  party 
making  the  return  may  simply  require  proof  of  title.  That 
principle  was  taken  for  granted  in  Reg.  v.  The  Mayor  of  New 
Windsor  {2),  which  was  the  case  of  a  mandamus  to  admit.  Reg,  v. 
The  Mayor  of  Haricich  (8)  came  on  upon  an  application  for  a 
mandamus  to  insert  a  name  on  the  roll :  the  discussion  there  arose 
on  affidavit ;  but  it  was  considered  a  sufficient  answer  that  the  title 
to  be  on  the  roll  was  not  shown.  But  we  all  agree  that  in  this  case 
the  mayor  cannot  say  that  there  was  not  a  good  burgess  list ;  the 
list  on  which  he  has  acted  must  be  taken  to  be  good.  The  other 
objections  to  the  return  raise  a  question  upon  which  we  will  pause. 

Patteson,  J. : 

I  do  not  retract  one  word  which  I  used.      No  man  can  help 
seeing  that  the  mayor  had  not  ♦the  least  idea  of  the  burgess  lists       [  *2^^  ] 
being  otherwise  than  good.     It  is  a  mere  after-thought. 

Williams  and  Wightman,  JJ.  concurred. 

Cur.  adv.  wlt^ 

LoBD  Denman,  Ch.  J.,  in  Hilary  Term  (January  19th),  1847, 
delivered  the  judgment  of  the  Court  : 
The  first  part  of  this  return,  which  states  that  the  churchwardens 
did  not  sign  the  burgess  list,  is  bad.  This  Court  held,  in  the  case 
of  Reg^  v.  The  Mayor  of  Lichfield  (4),  that,  even  when  there  is  no 
burgess  list  made  out,  a  person  entitled  to  have  his  name  placed 

(1)  Municipal     Corporations     Act,  (3)  47  E.  E.  792  (8  Ad.  &  EL  919). 
1882,  8.  146.-A.  C.  (4)  do  R.  R.  313  (1  Q.  B.  453). 

(2)  68  E.  R.  593  (7  a  B.  908). 
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rbo.        on  the  burgess  roll  may  come  to  the  Court  for  a  writ  of  mandamus 

Matob  op     ^  compel  the  insertion  :  a  fortiori  he  may  do  so  when  an  imperfect 

DovEB.      burgess  list  has  been  made  out.     We  do  not  mean  to  decide  that  it 

was  necessary  for  the  churchwardens  to  sign :  but,  even  if  it  be, 

their  omission  to  do  so  cannot  be  any  answer  to  this  writ. 

The  second  part  of  the  return  traverses  an  allegation  in  the 
writ,  that  the  applicant  had  paid  all  rates.  This  allegation  is  made 
in  the  terms  of  stat.  6  &  6  Will.  IV.  c.  76,  s.  9  (i),  which  provides 
as  to  the  qualification  of  burgesses.  Whether  it  was  necessary 
to  make  that  allegation  in  the  writ  of  mandamus  itself,  under 
sect.  24  (2)  of  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  or  not,  still  it  appears 
to  be  a  material  allegation  as  part  of  the  applicant's  qualification  or 
title  ;  and,  being  so,  that  it  is  traversable  in  the  terms  of  it. 

The  return  goes  on  to  state  that  certain  rates  had  not  been  paid 

[  -276  ]       by  the  applicant.     We  think  that  this  *part  is  not  stated  with 

sufficient  particularity ;  that  the  times  when  the  rates  were  made, 

and  the  nature  of  them,  should  have  been  more  specifically  set 

forth. 

We  are,  therefore,  of  opinion  that  judgment  must  be  given  for 
the  Grown  on  the  demurrer  as  to  the  first  and  last  parts  of  the 
return,  and  for  the  defendant  as  to  the  second,  viz.  the  general 
traverse. 

A  serious  doubt  has  occurred  to  me,  whether  the  proceedings  in 
this  case  have  been  right  according  to  the  intention  of  the  statute, 
which  seems  to  contemplate  a  speedy  remedy,  and  to  impose  on 
the  Court  the  duty  of  inquiring  into  the  prosecutor's  title  by 
affidavit.  This  course  was  taken  in  the  cases  of  mandamus  to  The 
Mayor  of  Eye  (3),  reported  in  9  Adolphus  &  Ellis.  It  seems  right 
to  mention  this  with  a  view  to  the  practice  in  future.  Whatever 
opinion  may  be  ultimately  formed  herein,  our  judgment  must  be  as 
I  have  stated  in  the  present  case,  when  the  writ  has  not  been 
peremptory,  but  has  called  for  a  return. 

The  judgment  was  entered  up  as  follows  : 

After  the  joinder  in  demurrer,  and  continuances,  by  cur^  adv. 
vvlL,  down  to  19th  January,  10th  Victoria,  and  statement  of  the 
appearance  of  the  parties  on  that  day,  the  record  proceeded  thus. 
''  Whereupon,  'all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  Court  of  our  said  lady  the  Queen  now  here,  it 

(1)  See  anU,  p.  377,  n.  (7).  (3)  48  E,  E.  635  (9  Ad.  &  El.  670). 

(2)  Seeanfe,  p.  377,  n.  (1). 
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is  considered  and  adjudged,  by  the  said  Court  here,  that  so  much 
of  the  said  return  as  alleges  that  the  said  John  Langley  had  not, 
before  the  said  last  day  of  August  in  the  year  of  our  Lord  1844, 
paid  all  such  rates  as  in  the  said  writ  of  mandamus  in  that  behalf 
mentioned  '''including  therein  all  borough  rates  directed  to  be  paid 
under  the  provisions  of  the  said  Act  of  Parliament  in  the  said  writ 
first  named  as  had  become  payable  by  him  in  respect  of  the  said 
premises,  except  such  as  had  become  payable  within  six  calendar 
months  next  before  the  said  last  day  of  August  in  the  year  of  our 
Lord  1844,  as  in  the  said  writ  of  mandamus  in  that  behalf  alleged 
and  supposed,  is  sufficient  in  law ;  and  that  the  residue  of  the  said 
return  is  not  sufficient  in  law ;  and  that  such  residue  of  the  said 
return  be  quashed.  And  that  the  said  William  Clarke  do  recover 
against  the  said  John  Langley  the  sum  of  89Z.  7s.  8d.,  for  his  costs 
by  him  laid  out  and  expended  in  and  about  his  defence  in  this  behalf, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided :  and  that  the  said  John  Langley  do  recover  against  the  said 
William  Clarke  the  sum  of  71.  16s.  2d.,  for  his  costs  by  him  sus- 
tained, laid  out  and  expended  about  his  suit  in  this  behalf,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
that  the  said  William  Clarke  do  depart  hence  without  day,  &c.*' 


Reo. 

r. 

Mayor  of 

Dover. 


[  '277  ] 


IN    THE    EXCHEQUER   CHAMBER 


EEG.  V.  The  MAYOR  of  DOVER. 

(U  Q.  B.  277—288;  S.  C.  17  L.  J.  M.  C.  75 ;  12  Jur.  334.)     • 
For  head  note,  see  p.  369,  ante. 

The  prosecutor  brought  error  on  the  judgment  in  the  preceding 
case,  in  the  Exchequer  Chamber,  assigning  for  error  that  the  judg- 
ment given  as  to  so  much  of  the  return  as  alleged  &c.  (the  part  set 
out)  was  given  for  Clarke  against  Langley,  and  the  judgment  on  the 
residue  for  Langley  against  Clarke ;  whereas  the  judgment  *on  the 
whole  of  the  return  ought  to  have  been  given  for  Langley  against 
Clarke.  And  that  it  appeared  by  the  judgment  that  it  was  considered 
and  adjudged  &c.  (following  the  judgment);  whereas  ''judgment 
ought  to  have  been  given  that  the  said  return  of  the  said  William 
Clarke  is  not  sufficient  in  law,  and  that  a  peremptory  writ  of  man- 
damns  do  issue  in  this  behalf^  and  that  the  .said  J.  L.  do  recover 
against  the  said  W.  C.  his  costs  by  him  sustained,  laid  out  and 


1847. 
/)«?.  3. 

[277] 
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Rbo,  expended  about  his  suit  in  this  behalf.'*  That  the  said  return  is  not. 
Mayor  op  ^ov  is  any  part  thereof,  sufficient  in  law  to  support  or  warrant  the 
DoYBiu  g^^^  judgment  so  given  as  aforesaid.  **  That  that  part  of  the  said 
return  on  which  judgment  has  been  given  for  the  said  W.  C  is  too 
general,  in  stating  that  J.  L.  had  not  paid  all  such  rates  as  in  the 
said  writ  mentioned;  and  that  the  said  return  should  have  specified 
what  rate  or  rates  in  particular  he  had  not  paid,  and  when,  and  by 
whom,  and  for  what  purpose  or  purposes,  such  rate  or  rates  was  or 
were  made."  **  That  it  does  not  appear,  in  or  by  the  said  return, 
that  any  objection  was  ever  duly  made  to  the  name  of  the  said  J.  L. 
being  retained  on  the  said  burgess  list ;  whereas  it  was  incumbent 
on  the  said  mayor  of  Dover  to  show,  by  his  said  return,  that  an 
objection  was  duly  made  to  the  name  of  the  said  J.  Ij.  being 
retained  on  the  said  list,  inasmuch  as,  by  the  law  of  the  land,  if  no 
such  objection  were  duly  made,  the  said  mayor  of  Dover  had  no 
power  to  expunge  the  name  of  the  said  J.  L.  from  the  said  burgess 
list,  but,  on  the  contrary  thereof,  was  in  such  case  bound  to  insert 
the  name  on  the  said  burgess  roll." 

Joinder  in  error. 
The  case  was  now  argued. 

[  279  ]  Peacock,  for  the  plaintiff  in  error  (the  prosecutor) : 

The  judgment  on  the  second  part  of  the  return  cannot  be  sup- 
ported. It  is  clear  that  the  policy  of  stat.  5  &  6  Will.  IV.  c.  76, 
especially  as  shown  by  sects.  17, 18  and  19  (i),  was  that  the  parties 
should  be  retained  on  the  list  who  were  not  objected  to  on  some 
ground  which  could  be  sustained  before  the  mayor. 

(Alderson,  B.  :  That  puts  your  present  claim  on  the  ground  that 
you  ought  originally  to  have  been  on  the  roll.) 

If  there  be  ground  for  striking  off,  it  should  be  returned. 

(Aldkrson,  B.  :  Suppose  the  mayor  returned  that  he  had,  upon 
objection  properly  taken,  expunged  the  name  :  would  that  be 
issuable  ?) 

An  issue  upon  that  would  perhaps  not  determine  the  case :  but  it 
ought  at  least  to  appear  that  the  mayor  had  the  power  of  proceeding. 

(1)  See  uow  Municipal  CorporatioDS  (41  &  42  Yict.  c.  26),  s.  18;  County 
Act,  1882  (45  &  46  Vict,  c  50),  a.  44  Electors  Act,  1888  (51  Vict.  c.  10), 
and  Sch.  III. ;  llegistration  Act,  18T8      s.  4.— A.  C. 
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(Alderson,  B.  :  Is  it  not  for  you  to  show  that  he  had  not  ?)  Reg. 

«. 
Matob  op 
It  is  enough  for  the  prosecutor  to  set  out  a  title :  if  he  has  no  title,       Dovbr. 

still,  as  he  was  on  the  list,  a  traverse  of  the  title  does  not  answer 

his  claim  unless  it  appears  that  the  proper  mode  of  calling  it  in 

question  was  pursued.     The  roll  is  to  be  made  up  of  the  revised 

burgess  lists :  sect.  22  (i) :  if  the  claimant  could  not  be  removed  from 

the  burgess  list,  he  was  entitled  to  be  on  the  roll.     In  sect.  24  (2) 

of  Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  "  revision  of  the  burgess  roll " 

is  an  incorrect  expression  for  ''  revision  of  the  burgess  lists " : 

Bawlinson  on  the  Municipal  Corporation  Act,  p.  838. 

(Parke,  B.  :  You  do  not  even  aver  that  the  name  is  unlawfully 
expunged  from  the  lists.) 

The  Court  of  Queen's  Bench,  before  stat.  7  Will.  IV.  &  1  Vict.  c.  78, 
could  not  grant  a  mandamus  where  a  name  had  been  improperly 
expunged  by  a  former  mayor:  In  the  Matter  of  the  Mayor  of 
Hythe  (a) :  that  decision  *produced  the  enactment  in  sect.  24  :  the  [  *^^  3 
intention  was  to  give  a  power  of  review  ;  and  the  question  therefore 
is  now  whether  the  name  was  improperly  expunged. 

(Parke,  B.  :  We  must  presume  the  expunging  lawful,  unless  the 
contrary  appear.) 

A  title  is  shown  for  that  purpose. 

(Parke,  B.  :  They  traverse  the  title  which  you  do  show :  strike 
out  the  allegation  traversed,  and  you  establish  no  right  under 
sect.  24  of  stat.  7  Will.  IV.  &  1  Vict.  c.  78.) 

Suppose  the  name  had  not  been  expunged  from  the  list,  but  had 
been  omitted  in  the  burgess  roll :  could  the  mayor  return  a  want  of 
title  to  be  on  the  roll  from  absence  of  qualification  ?  (4).  The  question 
here  is  not,  as  was  urged  in  the  argument  below,  between  the 
prosecutor  and  the  burgesses,  but  between  the  prosecutor  and  the 
mayor :  as  against  the  mayor,  it  is  enough  to  show  that  he  has 
expunged  the  name  improperly.  The  necessity  of  showing  absolute 
title  perhaps  arises,  in  strictness,  only  on  the  application  for  a 
mandamus;   and,  after  the  mandamus  has   issued,   the  question 

(1)  Municipal     Corporations     Act,  (3)  0  Ad.  &  El.  832. 

1882,  8.  45.  (4)  It  rather  appears  tliat  sect.  24  is 

(2)  See  aniCf  p.  377,  note  (1).  altogether  inapplicable  to  such  a  case. 
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Rbo.        regards  the  proceeding  at  the  revision.    But,  next,  the  traverse  is 
Hatob  or    insufficient :  the  failure  to  pay  the  rate  cannot  be  pleaded  thus 
^>0YKTL       generally.    It  is   an  established  rule  that  a  general  plea  of  per- 
formance cannot  be  generally  traversed:  Sayre  v.  Minns  (i). 

(Parke,  B.  :  The  case  of  a  bond  is  not  analogous :  there  the 
plaintiff  recovers  for  the  breach  of  condition.) 

In  Rex  V.  Mayoi-,  dtc.  of  Liverpool {2)  Lord  Mansfield  said:  "It 
is  certainly  true  "  "  that  where  an  amotion  is  returned,  the  return 
must  set  out  all  the  necessary  facts,  precisely ;  to  show  that  the 
[  •281  ]  person  is  removed  in  a  legal  and  proper  manner,  and  for  a  ♦legal 
cause.  It  is  not  sufficient  to  set  out  conclusions  only :  they  must 
set  the  facts  themselves  out,  precisely  ;  that  the  Court  may  be  able 
to  judge  of  the  matter.  And  so  it  is  also,  as  to  the  cause  of 
amotion  :  this  must  be  set  out  in  the  same  manner,  that  the  Court 
may  judge  of  it."  The  same  rule  is  shown  by  Rex  v.  The  Mayor, 
dtc.  of  Abingdon  (3),  Rex  v.  Lyme  Regis  (4),  Rex  v.  The  Mayor ,  dtc.  of 
Doncaster  (5).  Ashhy  v.  Harris  (6),  in  principle,  supports  the  general 
pleading  rule  for  which  the  prosecutor  contends.  It  does  not  appear 
how  the  rate  was  payable  by  the  individual  in  the  first  instance, 
and  not  from  the  poor-rate ;  or  whether  it  was  a  sub-rate  for  a  part 
of  the  parish.  Ordinarily,  the  individual  is  not  directly  liable  to 
the  borough  rate ;  stats.  6  &  6  Will.  IV.  c.  76,  s.  92  (7),  7  Will.  TV. 
&  1  Vict.  c.  81,  s.  1  (8). 

(Aldbrson,  B.  :  Sect.  9(9)  of  stat.  5  &  6  Will.  IV.  c.  76,  upon  which 
you  frame  the  allegation  of  title  which  is  traversed,  says,  that  the 
party  must  have  paid  all  rates  payable  ^'  by  him  "  in  respect  of  the 
premises,  ''  including  therein  all  borough  rates.") 

In  Reg.  v.  The  Mayor  of  New  Windsor  (10)  ijb  seems  to  have  been 
held  that  a  general  return,  that  the  applicant  was  not  duly  qualified, 
was  good ;  but  there  the  allegation  of  title  was  only  that  the  party 
was  duly  qualified.  The  same  explanation  applies  to  cases  where 
''  not  duly  elected "  has  been  held  a  sufficient  traverse  of  the 
general  allegation  "  duly  elected." 

(1)  2  Cowp.  575,  578.  (6)  2  M.  &  W.  673. 

(2)  2  Burr.  723,  731.  (7)  See  ante,  p.  380,  note  (6). 

(3)  2  Salk.  432.  (8)  See  ante,  p.  380,  note  (9). 

(4)  1  Doug.  H9,  157,  158,  159.  (9)  See  ante,  p.  377,  note  (7). 

(5)  2  Ld.  Bay.  1564,  1566.  (10)  68  E.  E.  593  (7  a  B.  908). 
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Crotnpton,  contra  :  '    Bbo. 


V. 


Each  part  of  the  return  is  good.  As  to  the  second  part:  the  Matobof 
first  pomt  made  on  the  other  side  is  that  the  return  ought  to  have 
shown  that  *an  objection  was  made  on  the  revision  of  the  burgess  C  *282  ] 
lists.  That  argument  rests  on  a  misconception  of  the  nature  of  the 
writ.  The  mayor  is  not  complained  of  for  having  improperly  ex- 
punged the  name  from  the  list,  but  is  required  now  to  insert  the  name 
on  the  roll.  Even  if  the  title  alleged  had  been  that,  the  name  being 
on  the  list,  it  was  expunged  without  objection,  that  would  not 
have  been  suflScient :  Reg.  v.  The  Mayor,  dc.  of  Harwich  (i)  (where, 
in  the  marginal  note,  the  word  ''  replace  "  ought  to  be  altered  to 
**  place  "  or  ''  insert  ").  But  here  the  title  is  not  so  alleged :  that 
which  is  alleged  (and  properly,  if  it  be  true  in  fact)  is  that  the  party 
had  a  qualification,  including,  among  other  things,  payment  of 
rates.  The  denial  of  the  title  in  the  return  is  not  made  (as  seems 
to  have  been  supposed  by  a  part  of  the  Court  below)  to  justify  the 
expunging,  but  as  a  reason  for  not  now  inserting.  A  like  explana- 
tion was  given  of  the  return  in  Rex  v.  Bailiffs  of  Morpeth  (2).  The 
power  of  the  Court  of  Queen's  Bench  to  issue  the  mandamus  rests 
exclusively  on  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24  (8) .  The  mandamus 
can  issue  only  on  the  application  of  a  party  whose  claim  has  been 
rejected,  or  name  expunged  :  but  he  is  to  show  a  good  title.  The 
Legislature  evidently  assumed  that  the  mayor  might  have  made  a 
right  decision  on  erroneous  grounds.  In  general,  the  return  to  a 
mandamus  is  sufficient  if  it  show  a  reason  for  not  complying  with 
the  mandate :  Rex  v.  Round  (4). 

(Pabee,  B.  :  In  the  case  of  the  same  person  not  continuing  in 
office  as  mayof,  it  is  difficult  to  see  why  the  misconduct  of  a  former 
mayor  is  to  prevent  the  present  mayor  from  *8howing  why  he       [  '^SS  ] 
cannot  comply.) 

It  cannot  prevent  him:  and  that  shows  what  the  general  con- 
struction of  the  statute  is.  And  any  other  construction  would  give 
an  opportunity  for  collusion  ;  since  a  bad  objection  might  be  urged 
against  a  party  who  had  no  real  title.  As  to  the  second  point,  it  is 
sufficient  to  traverse  any  essential  part  of  the  title  as  laid.  It  is 
contended  that  the  party  is  not  liable  directly  to  a  borough  rate : 
he  is,  at  least,  liable  in  the  sense  in  which  (as  pointed  out  from  the 

(1)  47  B.  B.  792  (8  Ad.  &  EL  919).  (3)  See  antey  p.  376,  note  (2). 

(2)  1  Str.  56.  (4)  4  Ad.  &  El.  139. 
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Bbo.        Bench)  sect.  9  (i)  of  stat.  5  &  6  Will.  lY.  c.  76,  assames  him  to  be 
Matob  of     liable :  he  must  ultimately  pay  his  portion.    The  rules  as  to  special 
DovKR.       demurrers  can  hardly  be  applied  to  pleading  in  mandamus. 

(Pabke,  B.  :  There  seems  to  be  a  difficulty  in  any  mode  of  plead- 
ing here  except  that  which  has  been  adopted.  If  an  action  were 
brought  against  the  mayor  for  not  enrolling  a  party,  and  the 
declaration  alleged  payment  of  all  rates,  what  else  could  the 
defendant  do  but  deny  the  allegation  in  terms?  If  he  were  to 
plead  that  the  prosecutor  had  not  paid  a  certain  rate,  which  the 
return  described,  that  would  not  be  a  confession :  he  must  there- 
fore traverse.  The  special  traverse  with  an  inducement  would 
formerly  have  been  a  mode  of  alleging  the  nonpayment  of  the 
particular  rate  without  concluding  to  the  country ;  and  that  would 
have  enabled  the  defendant  to  show  what  rate  he  insisted  upon. 
But  now  the  traverse  must  conclude  to  the  country.  Then,  is 
there  any  difference  between  such  an  action  and  a  mandamuB  to 
enrol  ?  It  is  true  that,  on  the  trial,  it  may  be  assumed  that  all  the 
rates  have  been  paid  till  some  one  rate  is  shown  to  have  been 
[  •284  ]  lawfully  made,  and  not  to  have  been  paid :  but  the  *question  is 
as  to  the  pleading. 

The  case  of  a  bond  is  inapplicable.  There  the  plaintiff  is  to  show 
what  he  claims  to  recover.  Besides,  the  rules  as  to  pleading,  in 
such  a  case,  are  directed  to  prevent  multifarious  pleading :  but,  in 
the  case  of  a  mandamus^  there  is  no  limit  to  the  number  of  excuses 
which  may  be  shown  in  the  return.  And  the  rates  are  more 
within  the  knowledge  of  the  prosecutor  than  of  the  defendant.  In 
5  Bac.  Abr.  282  (2),  Mandamus  (I),  it  is  laid  down;  **  To  a  man- 
daviuB  to  admit  a  person  alderman,  the  party  may  return,  that 
he  was  not  qualified,  or  that  he  was  not  elected:  also,  several 
causes  may  be  returned,  but  they  must  be  consistent;  and  therefore 
if  the  return  admits  a  good  election,  and  afterwards  avoids  it  by 
the  matter  repugnant,  this  is  naught." 

(Fabke,  B.  :  The  meaning  is,  that  the  return  of  Not  qualified  or 
Not  elected  may  be  made  when  the  writ  avers  a  qualification  or  an 
election  :  it  is  not  meant  that  such  return  may  be  made  by  way  of 
confession  and  avoidance.) 

That  is  so,  as  pointed  out  in  the  next  page  in  Bacon :  and  the  rule, 
(1)  See  ante,  p.  377,  note  (7).  (2)  7th  ed. 
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80  understood,  supports  this  return.     Any  other  rule  would  make        Rbg. 

it  necessary  to  return  evidence.      [He  referred  to  Reg.  v.    The     matobof 

Mayor  of  New  Windsor  (l).  Rex  v.  Penrice{2),  Rex  v.  Willia7m{3),       ^ovk*- 

Rex  V.  Lyme  Regis  (4),  Rex  v.  Maiden  (6),  Rex  v.  The  Mayor,  dec. 

of  Abingdon  (6),  Rex  v.  Mayor,  dtc.  of  Liverpool  (7),  and  Rex  v.  Maym*, 

&c.  ofDoncaster  (8).]     But,  next,  if  the  second  part  be  too  general,       [  286  ] 

the  third  part  is  sufficiently  particular,  and  on  that  the  defendant 

is  entitled  to  judgment.     (He  then  proceeded  to  argue  this  point : 

but  the  Court  suggested  that  it  would  be  advisable  to  dispose  at 

once  of  the  question  as  to  the  second  part  of  the  return :  to  which 

counsel  assented.) 

Peacock,  in  reply.     *     *     * 

Wilde,  Ch.  J. :  [  287  ] 

We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment 
on  one  point,  which  goes  to  the  whole  case.  The  question  is,  what 
title  is  suggested  by  the  writ.  Is  it  that  the  party,  being  on  the 
list,  was  struck  off  without  notice?  No.  But  that  he  was  an 
occupier,  and  possessed  all  the  incidents  to  qualification,  including 
payment  of  all  the  poor  and  borough  rates  payable  by  him,  with 
exceptions.  Is  that  answered?  The  answer  is  that  he  has  not 
paid  all  with  such  exception ;  that  is,  a  distinct  denial.  But,  then, 
is  the  form  sufficient  ?  Why,  the  long  course  of  authorities  through 
which  we  have  been  travelling  shows  that  it  is  enough  if  the 
traverse  in  the  return  be  as  particular  as  the  suggestion  which  is 
traversed.  No  authority  *has  been  found  showing  that  such  a  [  *288  ] 
generality  is  too  large.  As,  therefore,  the  title  set  up  is  here 
denied,  and  in  terms  not  more  general  than  the  allegation  in  the 
writ,  we  agree  with  the  judgment  of  the  Court  of  Queen's  Bench  on 
the  second  part  of  the  return,  and  affirm  their  decision. 

CoLTMAN  and  Williams,  JJ.,  and  Fabkb,  Aldebson,  Bolfe  and 
Platt,  Barons,  concurred. 

Jvdgment  affiitned. 

(1)'68  E.  E.  393  (7  Q.  B.  908).  (6)  2  Salk.  431. 

(2)^2  Stx.  1235.  (6)  2  Salk.  432. 

(3)  32  K.  E.  511  (8  B.  &  0.  681).  (7)  2  Burr.  723. 

(4)  1  Doug.  79.  (8)  2  Ld.  Eay.  1564. 
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1847.  GENT  V.  CUTTS. 

^^!^'  (11  Q.  B.  288—292 ;  S.  C.  17  L.  J.  Q.  B.  66 ;  12  Jur.  113.) 

[  ^^  1  The  condition  in  a  replevin  bond,  to  prosecute  the  suit  without  delay,  may 

be  broken  by  a  delay  which  does  not  exceed  the  time  allowed  by  the  ordinary 
practice  of  tlie  Courts,  if  the  defendant  in  replevin  be  unduly  prejudiced  by 
such  delay. 

Where,  therefore,  a  plaint  in  replevin  was  removed  into  the  superior 
Court  on  2nd  November,  and  the  plaintiff  obtained  several  successive  orders 
for  time  to  declare,  and  did  not  declare  until  30th  April  following :  Held,  in 
debt  on  the  replevin  bond,  that  there  was  evidence  for  a  jury  of  delay  in 
prosecuting  the  replevin. 

A  declaration  in  debt  on  a  replevin  bond  stated  the  bond,  the  removal  of 
the  plaint,  declaration  in  replevin,  and  avowry,  and  then  alleged  that  the 
obligor  did  not  prosecute  his  aforesaid  suit  without  delay ;  but,  on  the  con- 
trary thereof,  delayed  its  prosecution  for  a  long  and  unreasonable  time,  and 
until  the  obligor,  long  after  a  reasonable  time  had  elapsed  for  the  trial,  died 
before  issue  joined.  Held,  that  the  language  of  the  breach  did  not  confine 
the  plaintiff  to  the  proof  of  delay  between  the  avowry  and  death  of  the 
obligor,  and  that  the  plaintiff  was  at  liberty  to  prove  a  delay  in  declaring. 

Debt  on  a  replevin  bond. 

The  declaration  stated  a  distress  upon  one  Simpson,  since 
deceased,  for  rent  due  to  the  plaintiff;  that  thereupon  Simpson 
prayed  a  return  of  the  distress,  and  the  sheriff  took  from  Simpson 
a  replevin  bond  in  the  usual  form,  conditioned  to  prosecute  his 
suit ''  with  effect  and  without  delay,''  the  defendant  being  one  of 
the  sureties  to  such  bond;  that  the  sheriff  then  replevied  to 
Simpson,  who  levied  his  plaint  in  the  county  court  against  the 
[  *889  ]  present  plaintiff  and  others ;  and  that  *the  plaint  was  duly  removed 
to  the  Court  of  Exchequer  by  re.  fa,  lo.  returnable  on  2nd  Novem- 
ber, 1848.  The  declaration  then  stated  that  afterwards,  to  wit  on 
80th  April,  1844,  Simpson  declared  in  replevin  against  the  plaintiff 
and  the  others ;  and  that  afterwards,  to  wit  on  9th  July,  1844,  the 
plaintiff  avowed.  Breach :  that  Simpson  *^  did  not  nor  would 
prosecute  his  aforesaid  suit  in  the  Court  of  Exchequer  without 
delay ;  but,  on  the  contrary  thereof,  delayed  the  prosecution  of  the 
said  action  for  a  long  and  unreasonable  time,  and  until  the  said 
John  Simpson,  long  after  a  reasonable  time  had  elapsed  for  the 
trial  and  determination  of  the  said  action,  to  wit  on  the  16tb 
November,  1844,  died,  before  issue  joined :  *'  whereby  plaintiff  was 
prevented  from  obtaining  a  return  of  the  distress,  and  whereby  the 
bond  became  forfeited;  which  had  since  been  duly  assigned  to 
the  plaintiff. 

Plea.  That  Simpson  did  not  delay  the  prosecution  of  the  said  action 
for  an  unreasonable  space  of  time,  modo  et  forma.    Issue  thereon. 
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The  cause  was  tried  before  Erie,  J.,  at  the  Middlesex  sittings  Gskt 
after  Michaelmas  Term,  1846.  It  appeared  that  the  bond  in  cutts. 
question  was  executed  on  the  29th  August,  1848,  and  that  the 
plaint  had  been  removed  into  the  Court  of  Exchequer  by  writ  of 
re.  fa.  lo.  (i)  issued  on  the  7th  September,  and  returnable  on  the 
2nd  November  in  the  same  year.  On  the  1st  November  the 
defendants  in  replevin  entered  an  appearance  in  the  Exchequer ; 
and  on  the  following  day  the  return  to  the  re.  fa.  lo.  was  filed.  On 
the  29th  February,  1844,  Simpson  was  ruled  to  declare.  He  then 
obtained  several  orders  for  time  to  declare,  and  did  not  declare 
until  80th  April,  1844.  The  delay  between  29th  *February  and  [  '^^o  ] 
80th  April  was  accounted  for  by  the  defendants  in  the  replevin 
suit  not  having  produced  certain  documents  pursuant  to  a  Judge's 
order.  The  defendants  avowed  &c.,  on  the  9th  July,  too  late  for 
the  cause,  which  was  a  country  cause,  to  be  tried  at  the  Summer 
Assizes.     On  the  16th  November  Simpson  died. 

For  the  present  defendant  it  was  contended  that  the  only  delay 
charged  by  the  breach  was  after  the  avowry,  and  that  there  was  no 
evidence  of  such  delay  ;  and  also  that,  if,  upon  the  breach  assigned, 
the  plaintiff  could  rely  upon  a  delay  in  delivering  the  declaration 
in  replevin,  still  there  was  no  evidence  of  delay  even  in  that  respect, 
as  the  plaintiff  had  the  time  allowed  by  the  general  practice  of  the 
Court,  and  had  not  exceeded  that  time. 

The  learned  Judge  was  of  opinion  that  the  form  of  the  present 
declaration  did  not  preclude  the  plaintiff  from  relying  upon  delay 
in  any  part  of  the  proceedings  in  the  replevin  suit,  and  also  that 
there  was  suflScient  evidence  of  delay  to  go  to  the  jury.  A  verdict 
having  been  found  for  the  plaintiff, 

Willes,  in  the  following  Term,  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  (2)  on  the  ground  of  mis- 
direction. He  cited  Harris  v.  Mantle  (3),  to  show  that  the  plaintiff 
had  no  right  to  rely  upon  the  general  terms  preceding  the  words 
"  but  on  the  contrary  thereof "  &c.,  in  the  breach  assigned,  and 
contended  that  the  subsequent  part  of  the  breach  limited  him  to 
the  proof  of  delay  between  the  time  of  avowry  and  the  death  of 
Simpson.  He  cited  Seal  v.  *  Phillips  (4)  also,  to  show  that  it  was  [  •291  ] 
not  open  to  the  plaintiff  to  prove  delay  in  declaring  in  the  replevin 

(1)  Recordari  facias    loquelam :   see  of  the  rule  was  abandoned. 
OSdd's  Practice,  9th  ed.  p.  414.— A.  C.  (3)  3  T.  E.  307. 

(2)  And    also  why   the    judgment  (4)  3  Price,  17. 
should  not  be  arrested  ;  but  this  part 
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GsNT        action,  because  the  present  declaration  contained  no  averment 
GuiTB.       that  the  defendants  in  that  action  (including  the    now    plain- 
tiff) had  appeared ;  and  contended  that  such  delay  as  was  allowed 
by  the  rules  of  practice  could  be  no  breach  of  the  condition  of 
the  bond. 

BovUl  and  Wise  now  showed  cause : 

Whether  the  former  or  latter  part  of  the  breach  be  taken,  it  is 
equally  general,  and  in  effect  the  same  thing ;  in  the  former  part 
the  complaint  is  that  the  defendant  did  not  prosecute  his  suit 
without  delay ;  in  the  latter,  that  he  delayed  the  prosecution 
thereof.  If  the  latter  does  vary  from  the  former,  the  former  may 
still  be  relied  upon :  Perreau  v.  Bevan  (i).  Seal  v.  Phillips  (2)  has 
no  reference  to  any  point  of  pleading,  and  merely  decides  that 
before  appearance  in  the  county  court  the  defendant  in  replevin  is 
not  entitled  to  an  assignment  of  the  replevin  bond  on  the  plaintiff's 
neglect  to  declare  at  the  next  county  court.  There  was  evidence 
of  delay  in.  declaring  in  the  replevin  action ;  and  the  verdict  ought 
not  to  be  disturbed. 

Willes,  in  support  of  the  rule,  insisted  on  the  points  made  in 
moving. 

Lord  Dbnman,  Ch.  J. : 
I  think  the  case  was  properly  left  to  the  jury. 

COLERIDGB,  J.  (3)  : 

As  to  the  form  of  the  declaration,  I  think  the  evidence  of  delay 
in  declaring  was  admissible  under  the  issue.  It  has  been  said  that 
[  •292  ]  the  plaintiff  *cannot  be  chargeable  with  delay  so  long  as  he  does 
not  exceed  the  time  allowed  by  the  practice  of  the  Courts.  But  I 
think  the  general  rules  of  practice,  which  are  framed  to  meet  the 
generality  of  actions,  do  not  necessarily  apply  to  this  case.  The 
periods  of  time  allowable  under  those  rules  may  be  very  reasonable 
in  some  actions,  and  very  improper  in  replevin. 

Erle,  J. : 

I  am  of  the  same  opinion.  In  considering  the  applicability  of 
general  rules  of  practice  to  a  point  like  the  present  we  ought  not  to 

(1)  5  B.  &.  0.  284—305.  (3)  Patteson,  J.  had  .left  the  Court. 

(2)  3  Price,  17. 
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lose  sight  of  the  nature  of  a  replevin  suit.  The  tenant  gets  the  Geitt 
distress  out  of  the  landlord's  possession  and  into  his  own  on  giving  outtb. 
security.  If  the  action  is  pending  for  any  long  time,  there  is 
danger  that  the  value  of  the  distress  or  the  solvency  of  the  sureties 
to  the  replevin  bond  may  be  affected  by  the  delay.  I  think  the 
plaintiff  in  such  an  action  is  obliged  to  go  on  with  his  proceedings, 
just  as  an  attorney  would  be  who  had  contracted  to  use  due 
diligence. 

^  Rule  discharged. 

WEBSTEE  V.  WATTS.  i«*7. 

_   _                                                                                                                   Dee,  7. 
(11  a  B.  311—325;  S.  0.  17  L.  J.  Q.  B.  73;  12  Jur.  243.)  

To  a  declaration  in  trespass  for  assaulting  and  seizing  plaintiff,   and        ^        -' 
forcing  him  to  go  as  a  prisoner  from  and  out  of  a  certain  public-house  to  a 
police  station,  it  is  a  good  plea  in  justification  : 

That  defendant  was  lawfully  possessed  of  a  house,  being  a  tavern  &c. : 
that  plaintiff  came  into  the  house  and  made  a  disturbance,  and  assaulted 
defendant  and  others  there,  and  afterwards  stood  and  remained  in  the  public 
highway  near  and  opposite  to  the  door  of  the  said  house  and  made  a  dis- 
turbance there,  and  used  menacing  language  to  defendant  and  his  family, 
then  in  the  said  house  and  within  hearing ;  and  that,  by  reason  of  such  the 
plaintiff's  conduct,  while  he  so  stood  &c.,  many  persons,  while  he  so  stood 
&C.,  congregated  in  the  said  highway  near  to  and  opposite  &c.,  and  made  a 
noise,  disturbance  and  riot  in  the  said  highway  near  &c,  in  breach  of  the 
peace  and  to  the  obstruction  of  defendant's  business  and  of  the  said  high- 
way :  and  that,  at  the  time  of  the  removal  after  mentioned,  plaintiff  per- 
sisted in  so  standing  &c.,  making  such  noise  &c.,  and,  by  reason  of  his  so 
standing  &c.,  making  &c.,  was  causing  many  people  to  congregate  in  the 
said  highway  opposite  and  near  to  &c.,  in  breach  of  the  peace  and  to  the 
obstruction  of  the  said  highway,  although,  before  such  removal,  and  while 
he  was  so  standing  &c.,  making  &c.,  he  was  requested  by  defendant  to 
depart  &c.,  and  to  cease  from  making  such  noise  &c.  Wherefore  defendant, 
in  order  to  restore  and  preserve  the  peace,  and  to  get  rid  of  the  nuisance  so 
occasioned  by  plaintiff,  just  before  the  times  when  &c.,  ^ave  plaintiff  in 
charge  to  A.  B.,  a  constable,  and  required  A.  B.  to  remove  plaintiff  and  deal 
with  him  according  to  law :  and  A.  B.,  then  being  such  constable,  thereupon 
removed  plaintiff  and  took  l^im  to  the  police  station,  and  detained  him 
thei-e  to  be  dealt  with  according  to  law  and  examined  by  a  justice  of 
peace,  and,  for  the  purpose  of  so  doing,  and  in  so  doing,  committed  the 
trespasses  &c. 

To  a  declaration  for  assaulting  and  seizing  plaintiff  &c.,  defendant 
pleaded  that  he  was  lawfully  possessed  of  a  dwelling-house ;  that  plaintiff 
was  unlawfully  therein,  with  force  and  arms,  making  a  noise  and  disturb- 
ance in  the  said  house  without  defendant's  leave,  and  defendant  thereupon 
requested  him  to  depart,  which  he  refused  to  do  ;  whereupon  defendant,  in 
defence  of  the  possession  of  his  house,  &c.,  moUiter  manus  &c.,  to  remove^ 
and  did  remove,  plaintiff  therefrom.  Heplication  :  That  the  said  dwelling- 
house  was  a  common  inn,  and  plaintiff,  at  the  times  when  &c.,  was  lawfully 
therein  as  a  g^est,  consuming  liquors  there  sold  by  defendant,  which  plain- 
tiff had  paid  for,  and  at  a  reasonable  time ;  wherefore  plaintiff  refused  to 
depart  when  requested,  as  he  lawfully  &c. :  '*  and  the  defendant,  of  his  own 
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Wbbstbr  wrong,  committed  the  trespasses  in  the  said  plea  mentioned,  in  manner  and 

••  form  as  in  the  declaration  alleged.** 

Held,  that  the  replication  was  bad,  because  it  did  not  answer  the  allegation 
of  plaintiff's  misconduct. 

Trespass.  The  declaration  stated  that  defendant  assaalted  and 
struck  plaintiff,  and  seized  and  laid  hold  of  and  pulled  him  aboat^ 
and  forced  him  to  go  as  a  prisoner  from  and  out  of  a  certain  public- 
house,  into  and  through  divers  public  streets  <&c.  to  a  police  station, 
and  there  then  imprisoned  him,  &c. 

[  *S12  ]  Flea  2.     As  to  the   assaulting,  striking,  seizing  and  ^pulling 

about  the  plaintiff,  in  the  manner  in  the  declaration  mentioned,  at 
the  said  times  when  &c. :  That  defendant,  before  and  at  the  said 
times  when  &c.,  was  lawfully  possessed  of  a  certain  dwelling-house 
with  the  appurtenances,  situate  and  being  &c. ;  and,  being  so  possessed 
thereof,  plaintiff,  just  before  the  said  times  when  &c.,  to  wit  on  &c.» 
was  unlawfully  in  the  said  dwelling-house,  and,  with  force  and 
arms  &c.,  making  a  great  noise  and  distm*bance  therein,  and,  at 
the  said  times  when  &c.,  stayed  and  continued  therein  making  such 
noise  and  disturbance,  without  the  leave  or  license,  and  against  the 
will,  of  defendant ;  and  during  all  that  time  greatly  disturbed  and 
disquieted  defendant  and  his  family  in  the  peaceable  and  quiet 
possession  and  enjoyment  of  the  said  dwelling-house ;  and  there- 
upon defendant  then  requested  plaintiff  to  cease  making  his  said 
noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the 
said  dwelling-house,  which  plaintiff  then  wholly  refused  to  do. 
TVhereupon  defendant,  in  defence  of  the  possession  of  his  said 
dwelling-house,  at  the  said  times  when  &c.,  violliter  mantis  imposuit 
to  remove  plaintiff,  and  did  then  remove  him,  out  of  the  said 
dwelling-house,  as  he  lawfully  &c.,  and,  for  the  purpose  of  so  doing, 
committed  the  trespasses  &e.     Verification. 

Fourth  plea.  As  to  the  said  alleged  trespasses  in  the  declaration 
mentioned:  That  defendant,  just  before  and  at  the  said  times 
when  &c.,  was  lawfully  possessed  of  a  certain  house,  being  a 
tavern  or  alehouse  situate,  &c.  That  plaintiff,  before  any  of 
the  said  times  when  &c.,  to  wit  on  &c.,  entered  and  came  into 
the  said  house  of  defendant,  and  then  made  a  great  noise 
and  disturbance  therein,  and  then  behaved  and  conducted  him- 
self in  a  rude,  quarrelsome  and  uncivil  manner  towards  defendant 

[  'SIS  ]  *and  divers  and  very  many  persons,  then  lawfully  being  in  the  said 
house,  and  then  assaulted,  abused  and  illtreated  defendant  and 
divers  and  very  many  persons,  then  being  in  the  said  house ;  and 
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afterwards,  and  before  any  of  the  said  times  when  &c.,  to  wit  on  wbbstbb 
&c.,  plaintiff  stood,  and  thence  continually  up  to  and  at  the  time  of  watts 
his  being  removed  as  hereafter  mentioned,  plaintiff  remained  stand- 
ing, and  stood,  in  the  common  Queen's  highway  near  to  and  opposite 
the  door  of  the  said  house,  and,  while  he  so  stood  there,  made  a 
great  noise  and  disturbance  in  the  said  common  Queen's  highway 
near  to  and  opposite  the  door  of  the  said  house,  and  used  loud, 
menacing  and  disgusting  language  to  defendant  and  his  family,  then 
l)eing  within  the  said  house  and  within  hearing  of  him ;  and  that, 
by  reason  of  the  aforesaid  conduct  of  plaintiff,  while  he  stood  as 
aforesaid  in  the  position  aforesaid,  divers  and  very  many  persons, 
at  the  said  times  while  he  stood  as  aforesaid  in  the  position  afore- 
said, congregated  in  the  common  Queen's  highway  near  to  and 
opposite  the  door  of  the  said  house,  and  made  a  great  noise  and 
disturbance  and  riot  in  the  said  common  Queen's  highway  near  to 
and  opposite  the  door  of  the  said  house,  in  breach  of  peace  &c., 
and  to  the  obstruction  of  the  business  carried  on  by  defendant  in 
his  said  house,  and  to  the  obstruction  of  the  said  common  Queen's 
highway  there.  That,  at  the  said  time  of  plaintiff's  being  removed 
as  hereafter  mentioned,  plaintiff  persisted  in  so  standing  near  to 
and  opposite  the  dooi*  of  the  said  house,  making  such  noise  and 
disturbance  and  using  such  language  as  aforesaid  :  And  that,  at  the 
time  of  plaintiff's  being  removed  as  hereafter  mentioned,  plaintiff, 
by  reason  of  his  so  standing  as  aforesaid  in  the  position  aforesaid, 
making  such  noise  and  disturbance,  and  using  such  language  as 
•aforesaid,  was  causing  divers  and  very  many  people  to  congregate  in  [  *814  ] 
the  said  common  Queen's  highway  opposite  and  near  to  the  door  of  the 
said  house,  in  breach  of  the  peace  &c.,  to  the  great  obstruction  of 
the  business  carried  on  by  defendant  in  the  said  house,  and  to  the 
great  obstruction  of  the  said  common  Queen's  highway  there, 
although,  before  plaintiff  was  removed  as  hereafter  mentioned,  and 
while  he  was  so  standing  in  the  said  common  Queen's  highway  as 
aforesaid,  making  such  noise  and  disturbance  and  using  such 
language  as  aforesaid,  and  before  he  was  given  in  charge  by  defen- 
dant as  hereafter  mentioned,  to  wit  on  the  day  and  year  last 
aforesaid,  he  was  requested  by  defendant  to  go  and  depart  from 
where  he  so  stood,  and  to  cease  from  making  such  noise  and 
disturbance,  and  from  using  such  language  as  aforesaid.  Where- 
fore defendant,  in  order  to  restore  and  preserve  the  peace  &c.,  and 
to  get  rid  of  the  nuisance  so  occasioned  as  aforesaid  by  plaintiff, 
just  before  the  said  times  when  &c.,  to  wit  on  &c.,  gave  plaintiff  in 
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wkbbtbb  charge  to  one  John  Cotterell,  then  being  a  constable  and  peace 
Wi^Ts.  officer  &c.,  and  then  required  the  said  J.  C,  so  then  being  such 
constable  &c.,  to  remove  plaintiff  from  where  he  so  stood,  and  deal 
with  him  according  to  law  ;  and  the  said  J.  C,  so  then  being  such 
constable  &c.,  thereupon,  at  the  said  times  when  &c.,  did  remove 
plaintiff  from  where  he  so  then  stood,  and  took  him  to  the  police 
station  in  the  declaration  mentioned,  and  detained  him  there  for  a 
short  time,  to  wit  &c.,  that  he  might  be  dealt  with  according  to  law, 
and  examined  by  one  of  the  justices  of  the  peace  &c.,  concerning 
the  premises ;  and  the  said  J.  C,  so  then  being  such  constable  &c., 
at  the  said  times  when  &c.,  for  the  purpose  of  so  doing,  and  in  so 
doing,  committed  the  trespasses  &c.  Verification. 
[  316  ]  Beplication  to  plea  2.     That  the  said  dwelling-house,  in  that  plea 

mentioned,  was,  before  and  at  the  said  times  when  &c.,  a  common  inn, 
victualling  house  and  alehouse;  and  plaintiff  was,  before  and  at 
the  said  times  when  &c.,  and  at  the  time  when  he  was  requested  by 
the  defendant  as  in  the  said  second  plea  mentioned,  lawfully  in  the 
said  dwelling-house  as  a  guest,  lawfully  drinking  and  consuming 
liquors  which  he,  the  plaintiff,  had,  just  before  the  said  times  when 
&c.,  to  wit  on  &c.,  purchased  of  and  paid  for  to  the  defendant,  then 
being  the  keeper  of  the  said  inn,  alehouse^&c,  to  be  drunk  and 
consumed  there,  such  time  being  a  lawful  and  reasonable  and  proper 
time  in  that  behalf  :  wherefore  plaintiff  did  refuse  to  depart  from 
and  out  of  the  said  dwelling-house  in  the  said  second  plea  men- 
tioned, so  being  such  common  inn,  alehouse  &c.,  when  he  was  so 
requested  by  defendant,  as  he  lawfully  might  for  the  cause  aforesaid. 
And  defendant  of  his  own  wrong  committed  the  trespasses  in  the 
introductory  part  of  the  second  plea  mentioned,  in  manner  and 
form  as  in  the  declaration  lq  that  behalf  alleged.    Verification. 

Demurrer  to  plea  4,  on  the  grounds  that,  although  it  is  pleaded  to 
and  professes  to  answer  all  the  trespasses  in  the  declaration,  it  does 
not  confess,  avoid  or  in  any  way  answer  part  thereof,  viz.  that 
defendant  forced  plaintiff  to  go  as  a  prisoner  and  in  custody  from 
and  out  of  a  certain  public-house  into  and  through  divers  public 
streets  &c.     Joinder. 

Demurrer  to  the  replication  to  plea  2,  assigning  for  groimds  : 
1.  That  the  replication  is  an  argumentative  traverse  of  defendant's 
being  possessed  of  the  dwelling-house  in  the  second  plea  mentioned 
at  the  time  and  in  the  manner  therein  mentioned.  2.  That  the 
replication  is  an  argumentative  denial  of  defendant's  being  entitled 
[  *3i6  J       *to  the  exclusive  possession  of  the  dwelling-house  in  the  second  plea 
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mentioned  at  the  time  and  in  the  manner  therein  mentioned.  Wbbstbb 
8.  That  the  replication  is  an  argumentative  traverse  of  plaintiff's  wattb. 
making  the  noise  and  disturbance  and  disturbing  and  disquieting 
defendant  and  his  family  in  the  peaceable  and  quiet  possession  and 
enjoyment  of  his  said  dwelling-house  at  the  time  and  in  the  manner 
in  the  said  second  plea  mentioned.  4.  That  the  replication  asserts 
that  plaintiff  was  such  guest,  and  drinking  and  consuming  liquors, 
as  in  the  said  replication  mentioned,  in  the  manner  and  at  the  time 
therein  mentioned ;  and  also  asserts  that  defendant  of  his  own 
wrong  committed  the  trespasses  in  the  introductory  part  of  the  said 
second  plea  mentioned :  and  that  tne  said  replication  is  on  that 
account  double.     Joinder. 

Pearson^  for  the  plaintiff  : 

The  replication  to  the  second  plea  is  good.  The  allegation  in  that 
plea,  that  the  plaintiff  was  making  a  noise  and  disturbance  in 
defendant's  dwelling-house,  is  superfluous  and  premature ;  for  the 
owner  of  a  house  has  a  general  piimd  facie  right  to  turn  any  person 
out  of  it.     Such  an  allegation  *need  not  be  replied  to.     *    *     *  [  •317  ] 

The  fourth  plea  shows  no  sufficient  justification  for  giving  the  [  818  ] 
plaintiff  into  custody  without  warrant.  The  latter  acts  of  miscon- 
duct ascribed  to  him  are,  in  point  of  time,  connected  with  those 
done  on  the  defendant's  premises  only  by  the  word  "  afterwards  ;  " 
and  the  misconduct  of  the  other  persons  is  only  stated  to  have  been 
"  by  reason  "  of  his  acts.  It  ought  to  have  appeared  that  there  was 
a  breach  of  the  peace  continuing,  or  that  an  affray  would  have  been 
renewed  if  the  plaintiff  had  not  been  arrested :  Price  v.  Seeley  (i). 
A  plea  not  showing  such  facts  was  held  insufficient  in  Baynes  v. 
Brewster  (2).  Among  other  authorities  on  the  same  point  are  Qreen 
V.  Bartram{s),  Wheeler  v-  Whiting  (4),  Qrant  v.  Moser  (5),  Timothy 
V.  Simpson  (6),  in  which  last  case  it  was  held  to  be  a  defence  that 
the  defendant  actually  saw  an  affray  going  on  when  he  called  the 
constable  in  :  Ingle  v.  Bell  {7),  where  the  plea,  which  was  upheld, 
showed  a  continuing  breach  of  the  peace ;  and  Cohen  v.  Huskisson  (s), 
where  the  arrest  was  held  to  be  justified,  but  the  breach  of  the  peace 
had  continued  after  the  officers  were  present. 

(Eble,  J. :  In  the  present  ^case,  according  to  the  allegations,       [  *319  ] 

(1)  59  K.  E.  13  (10  CI.  &  Fin.  28).  (6)  40  E.  E.  722  (1  Cr.  M.  &  E.  757 ; 

(2)  57  E.  B.  707  (2  Q.  B.  375).  S.  C.  5  Tyr.  244). 

(3)  4  Car.  &  P.  308.  (7)  1  M.  &  W.  516;  S.  C.Tyr.  &  G. 

(4)  62  E.  B.  749  (9  Car.  &  P.  262).  801). 

(5)  63  E.  B.  236  (5  Man.  &  G.  123).  (8)  46  B,  E.  660  (2  M.  &  W.  477). 
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Wbbsteb     how  could  the  constable  fail  to  see  the  plaintiff  breaking   the 
Wattb.      peace? 

WiGHTMAN,  J. :  It  may  perhaps  be  asked,  on  the  plaintiff's  part, 
what  offence  is  shown  with  which  he  could  have  been  legally 
charged  before  a  magistrate.) 

r.  Jones,  contra  : 

As  to  the  4th  plea,  Cohen  v.  Huskisson  (i)  is  a  conclusive  authority 
for  the  defendant.  Here,  as  in  that  case,  there  is  no  direct  aver- 
ment of  an  act  in  breach  of  the  peace,  committed  by  the  plaintiff; 
but  it  is  alleged  that  the  persons  drawn  together  by  his  behaviour 
made  a  great  disturbance  and  riot  in  the  highway  near  the  plaintiff's 
house,  ''  in  breach  of  the  peace,"  and  that  the  defendant,  ''  in  order 
to  restore  and  preser\'e  the  peace,"  gave  the  plaintiff  in  charge  to  a 
constable.  The  plea  contains  all  the  material  facts  proved  and 
relied  upon  by  the  Court  of  Exchequer  in  Cohen  v.  HushUson  (i) : 
the  statements  are  tantamount  to  an  allegation  that  the  peace  was 
(  *320  ]  broken ;  *and  the  plea  is  not  demurred  to  on  the  ground  that  that 
fact  is  insufficiently  alleged.  It  must  be  maintained  on  the  other 
side  that,  if  a  man  is  making  a  disturbance  in  the  highway  before 
another's  house,  the  owner  cannot  call  in  an  officer  to  remove  him, 
without  a  warrant. 

(The  Court  held  further  argument  for  the  defendant  unnecessary 
on  this  demurrer.) 

Then  as  to  the  replication  to  plea  2.  The  plaintiff  was  not  at  liberty 
to  reply  specially,  leaving  unnoticed  the  allegation  in  the  plea  that 
he  was  making  a  disturbance.  That  statement  was  not  necessarily 
surplusage.     *     *     * 

[  321  ]  Pearson,  in  reply.     *     *     * 

I  822  ]       Lord  Denman,  Ch.  J. : 

The  declaration  in  this  case  complains  that  the  defendant 
assaulted  the  plaintiff,  and  forced  him  to  go  in  custody  from 
and  out  of  a  certain  public-house  to  a  police  station.  The  second 
plea,  as  to  the  assaulting  and  seizing,  states  that  the  defendant 
was  possessed  of  a  dwelling-house,  and  that  the  plaintiff  was  unlaw- 
fully therein,  making  a  noise  and  disturbance,  and,  being  requested 

(1)  46  E.  E.  660  (2  M.  &  W.  477). 
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by  the  defendant  to  depart  out  of  the  house,  refused,  whereupon     Webstbb 

the  defendant,  in  defence  of  his  possession,  gently  laid  his  hands      wattb. 

on  the  plaintiff  and  removed  him.     The  replication  alleges  that 

the  said  dwelling-house  was  a  common  inn  and  alehouse,  and  that 

the  plaintiff  was  lawfully  therein  as  a  guest,  at  a  reasonable  time  in 

that  behalf,  wherefore  he  refused  to  depart  when  requested  by  the 

defendant,  and  the  defendant  of  his  own  wrong  committed  the 

trespasses.      This  replication  shows  that  the  plaintiff  was  where 

he  had  a  right  to  be  if  conducting  himself  properly:  but  it  does 

not  deny  that  he  was  acting  improperly  as  the  plea  alleges,  or  that 

the  defendant  removed  him  for  the  cause  there  stated.     The  repli* 

cation,  therefore,  is  no  answer.     And  it  is  double ;  for  the  case  in 

Ventris  (i)  shows  that  it  has  such  a  conclusion  as  would  suffice  for 

a  replication  De  injuria ;  and  at  the  same  time  it  alleges  particular 

facts  as  showing  the  plaintiff's  right  to  remain  ♦in  the  house.     The      [  •823  ] 

fourth  plea  contains  a  good  justification.     It  states  that  the  plaintiff 

was  making  a  noise  and  disturbance  opposite  to  the  defendant's 

house,  using  loud  and  menacing  language  to  him  and  his  family, 

and  that,  by  reason  of  such  his  conduct,  while  he  stood  there,  many 

persons  congregated  in  the  highway  and  made  a  disturbance  and 

riot  there,  near  to  and  opposite  the  door  of  the  house,  in  breach  of 

the  peace  and  to  the  obstruction  of  the  defendant's  business,  and  of 

the  highway.    It  is  asked,  if  the  plaintiff  was  taken  before  a  justice, 

with  what  offence  could  he  be  charged  ?    I  am  not  prepared  to  say ; 

but  is  it  possible  to  contend  that  a  person  acting  in  the  manner 

described  could  not  be  removed  as  the  plaintiff  was  here  ?    It  is 

part  of  the  necessary  protection  of  every  man's  house  that  this 

should  be  done ;  the  peace  of  all  the  world  would  be  in  jeopardy 

if  it  could  not.     The  defendant  is  entitled  to  judgment. 

WlOHTMAN,  J.  (2)  : 

The  replication  to  the  second  plea  is  no  sufficient  answer.  It 
shows  that  the  house  was  a  public-house,  and  the  plaintiff  lawfully 
there;  and  the  averments  might  have  been  sufficient  if  the  plea 
had  only  stated  the  defendant's  possession  and  a  general  right  to 
remove  the  plaintiff  on  his  refusal  to  depart  upon  request.  But 
the  replication  is  no  answer  if  it  appears  that  the  plaintiff  was 
behaving  improperly  by  making  a  disturbance  in  the  house.  That 
is  shown  by  the  plea;  and  it  therefore  presents  material  facts 
which  are  not  met  by  the  replication.    It  was  not  necessary  for 

(1)  Aulery  v.  JarM9,  1  Vent.  70.  (2)  Patteson,  J.  had  left  the  Court. 


400  1847.    Q.  B.     11  Q.  B.  828—825.  [b.r. 


Wkbstbb  the  defendant  to  state  by  way  of  rejoinder  what  is  already  alleged 
Watts.  by  the  plea  and  admitted  by  the  replication.  *I  had  more  doabt  on 
[  *324  ]  the  question  whether  or  not  the  fourth  plea  gave  a  sufficient  justifi- 
cation ;  but,  on  reference  to  the  case  which  has  been  cited  (i),  I 
think  it  does.  The  plaintiff  was  creating  a  public  nuisance,  and 
must  have  been  doing  so  in  the  officer's  view ;  for  the  acts  appear 
to  have  been  done  just  before  the  officer  took  him. 

Eblb,  J. : 

I  think  that  the  replication  to  plea  2  is  argumentative,  and  that 
the  plaintiff  ought  to  have  replied  De  injuria.  The  plea  alleges 
that  he  was  unlawfully  in  the  defendant's  dwelling-house,  with 
force  and  arms,  making  a  noise  and  disturbance  therein,  without 
the  defendant's  license,  and  refusing  to  depart  on  his  request. 
That  amounts  to  an  allegation  that  he  was  a  trespasser :  and,  on  a 
general  traverse,  the  defendant  would  have  been  bound  to  show 
that  he  was  so.  The  replication  does  not  deny  or  confess  it,  but 
merely  sets  up  something  in  the  nature  of  a  license  to  be  in  the 
house.  As  to  the  fourth  plea :  it  is  agreed  that  the  officer  would 
have  had  a  right  to  arrest  if  there  had  been  a  breach  of  the  peace 
committed,  and  in  his  view.  Here  no  actual  blow  is  stated ;  but 
acts  of  the  plaintiff  are  shown  (his  Lordship  here  recapitulated 
them  from  the  plea),  which  bring  the  case  within  the  authority 
of  Cohen  v.  Huskis$on  (i) ;  and  I  think  that  was  a  very  salutary 
decision.  It  is  not  every  noise,  nor  every  circumstance  alarming 
to  a  very  timid  person,  which  will  justify  giving  charge  of  the  party 
who  misconducts  himself:  but,  when  a  man  is  standing  in  the 
highway  opposite  to  another's  house,  making  a  disturbance,  ex- 
[  *S25  ]  citing  others  to  disturbance  and  riot,  and  obstructing  *the  public 
way,  these  are  facts  which  may  well,  and  consistently  with  the 
decision  in  Cohen  v.  Hmkisson  (i),  amount  to  such  a  breach  of  the 
peace  as  justifies  an  arrest. 

Judgment  for  defendant. 

(1)  46  R.  B.  660  (2  M.  &  W.  477). 
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FILLITEK  V.  PHIPPAED.  i847. 

(11  Q.  B.  347—358 ;  S.  C.  17  L.  J.  Q.  B.  89 ;  12  Jur.  202.)  ^^^'  ^' 

Sect.  86  of  the  Building  Act,  14  Geo.  III.  c.  78,  which  enacts  that  no         [  '^^^  ] 
action  shall  be  maintained  against  any  person  in  whose  house,  or  on  whose 
estate,  any  fire  shall  **  accidentally  begin,"  is  not  confined  in  its  operation 
to  those  districts  to  which  the  limited  clauses  of  the  Act  are  restricted. 

It  does  not  apply  where  a  fire  is  produced  by  negligence :  and,  in  that 
<»8e,  by  the  common  law,  an  action  lies  against  the  party  by  whose  negli- 
gence or  that  of  his  servants  (1 ),  a  fire  arises  on  his  premises  and  damages  the 
property  of  another. 

It  does  not  apply  where  the  fire  is  lighted  intentionally,  and  mischief 
happens  to  result. 

Casb.     The  declaration  stated  that  plaintiff,  before  and  at  the 
time  of  committing  &c.,  was  lawfully  possessed  of  a  certain  close 
of  land,  called,  &c.,  situate  and  being  in  the  parish  of  St.  Martin, 
Wareham,  in  the  county  of  Dorset,  contiguous  and  next  adjoining 
to  a  certain  other  close  of  land  of  defendant,  called  &c.,  situate  and 
being  in  the  parish  and  county  aforesaid,  and  then  in  the  actual 
occupation  and  possession  of  defendant :  and,  during  all  the  time 
aforesaid,  plaintiff  was  also  lawfully  possessed  of  certain  hedges, 
fences,  gates  and  gate  posts,  to  wit  &c.,  then  respectively  standing 
and  being  in  and  upon  the  aforesaid  close  of  plaintiff,  and  of  great 
value  &c. :  and,  during  all  the  time  aforesaid,  plaintiff  was  also 
lawfully  possessed  of  certain  trees,  saplings,  &c.,  to  wit  &c.,  then 
respectively  standing,  *growing  and  being  in  and  upon  the  afore-       [  ♦34»  ] 
said  close  of  plaintiff,  and  of  great  value  &c. :  and  thereupon  it 
became  and  was  the  duty  of  defendant  not  to  commit  the  grievances 
respectively  hereinafter  mentioned.    Yet  defendant,  well  knowing 
the  premises,  not  regarding  his  said  duty,  but  contriving  &c.  to 
injure  &c.  plaintiff,  heretofore,  to  wit  on  &c.,  wrongfully  lighted 
and  kept,  and  caused  and  procured  to  be  lighted  and  kept,  in  and 
upon  his  said  close  (to  wit  upon  that  part  of  it  called  &c.),  a  certain 
fire,  in  such  a  careless,  negligent  and  improper  manner,  and  at  a 
time  when,  by  reason  of  the  then  state  of  the  wind  and  weather,  it 
was  dangerous  and  improper  so  to  do,  to  wit  on  &c.,  that,  by  and 
through  the  mere  negligence,  carelessness  and  improper  conduct  of 
defendant  and  his  servants  in  that  behalf,  and  for  want  of  due  and 
proper  care  and  caution  on  his  and  their  part,  the  said  fire  then,  to 
wit  on  &c.,  extended  itself  from  and  out  of  the  said  close  of  defen- 
dant to,  into  and  upon  the  aforesaid  close  of  plaintiff,  and  to,  into 
and  upon  the  said  hedges,  &c.  of  plaintiff ;  and  thereby  the  hedges 
iS^c,  respectively,  of  plaintiff,  of  the  value  aforesaid,  then  became 

(1)  Or  of  a  contractor  employed  by      Co.  [1894]  A.  0.  48,  63  L.  J.  P.  C.  32 
him :   Black  v.    Chrigtchurch  Finance      (J.  C.).— F.  P. 

B.B. — VOL.  LXXV.  26 
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FiLLiTER  ignited  and  caught  fire,  and  were  then  respectively  much  burnt, 
Phippard.  damaged  and  destroyed ;  and,  by  means  of  the  premises,  the  said 
close  and  property  of  plaintiff  then  became  and  was  much  dis- 
figured, damaged  and  deteriorated  in  value.  And,  by  means  of 
the  premises,  plaintiff,  in  order  to  prevent  the  said  fire  from  further 
extending  and  doing  further  and  greater  damage  to  his  said  close 
and  property,  was  then  forced  and  obliged  to  pay,  and  did  then 
necessarily  pay  &c.,  divers  sums  of  money,  amounting  &c.,  in  and 
about  extinguishing  the  said  fire,  and  staying  and  preventing  the 
[  *349  J  further  progress  and  extension  thereof  to  *other  parts  of  the  said 
close  and  property  of  plaintiff.    To  the  damage  &c. 

The  defendant  pleaded  three  pleas,  which  led  to  issues  of  fact. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  Dorsetshire  Spring 
Assizes,  1847,  when  a  verdict  was  found  for  the  plaintiff. 

In  Easter  Term,  1847,  Kinglake,  Serjt.  obtained  a  rule  nut  for 
arresting  the  judgment:  and  the  Court  ordered  that  the  case 
should  be  put  down  in  the  special  paper. 

Barstoiv  now  showed  cause  (i) : 

The  declaration  shows  a  good  cause  of  action.  The  law  is  thus 
laid  down  by  Blackstone,  1  Com.  481.  **  By  the  common  law,  if  a 
servant  kept  his  master's  fire  negligently,  so  that  his  neighbour's 
house  was  burned  down  thereby,  an  action  lay  against  the  master ; 
because  this  negligence  happened  in  his  service  :  otherwise,  if  the 
servant,  going  along  the  street  with  a  torch,  by  negligence  sets  fire  to 
a  house ;  for  there  he  is  not  in  his  master's  immediate  service  ;  and 
must  himself  answer  the  damage  personally.  But  now  the  common 
law  is,  in  the  former  case,  altered  by  statute  6  Ann.  c.  3  (2),  which 
ordains  (3)  that  no  action  shall  be  maintained  against  aiff  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin ;  for  their  own 
loss  is  suflScient  punishment  for  their  own  or  their  servant's  care- 
lessness. But  (4)  if  such  fire  happens  through  negligence  of  any 
[  •sso  ]  servant  (whose  loss  is  commonly  *very  little)  such  servant  shall 
forfeit  100/.  to  be  distributed  among  the  sufferers ;  and,  in  default 
of  payment,  shall  be  committed  to  some  workhouse  and  there  kept 
to  hard  labour  for  eighteen  months."  Now,  as  to  the  common  law, 
it  was  held,  in  Vaughan  v.  Meniere  (b),  that,  if  a  party  negligently 

(1)  Before  Lord  Denman,   Ch.   J.,  in  support  of  the  rule. 
Coleridge  and  Wightman,  JJ.    Pat-  (2)  Sic:  a  mistake  for  31.  [Repealed 

teson,  J.,  had  gone  to  Chambers.  The  by  12  Geo.  III.  c.  73.  s,  46.— A.  C] 
case  was  heard  as  on  a  conciUum ;  and  (3)  Sect.  6. 

the  counsel  opposing  the  rule  had  the  (4)  Sect.  3. 

reply;     but    two   counsel    were,    by  (5)  43  R.  R.  711  (3Biiig.  N.  C.  46S). 

arrangement,   permitted  to  be  heard 
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construct  a  hay  rick  on  the  e^ctremity  of  his  land,  and  it  take  fire  Filliter 
spontaneously,  and  his  neighbour's  house  be  thereby  burnt,  an  phippaed. 
action  lies  against  him  at  the  suit  of  the  neighbour.  In  the  argu- 
ment of  that  case,  as  reported  by  Mr.  Scott  (i),  reference  was  made 
to  a  case  tried  in  Berkshire  before  Alderson,  J.,  where  the  same 
principle  was  taken  for  granted.  As  to  stat.  6  Ann.  c.  81,  s.  6, 
Blackstone  certainly  assumes  that  the  words  *^  accidentally  begin  " 
include  a  case  of  fire  caused  by  negligence,  probably  understanding 
the  words  as  excluding  only  intention.  This  passage  was  the 
subject  of  comment  in  Lord  Lyndhubst's  judgment  in  Viscount 
Canterbury  v.  The  Attomey-Oeneral  (2).  No  direct  decision  was 
there  given:  and  it  is  pointed  out  that  the  statutes  were  not 
referred  to  in  either  Vav^ghan  v.  Menhve  (8)  or  the  case  there  cited. 
Then  stat.  14  Geo.  III.  c.  78  (4),  s.  86,  enacts  '*  that  no  action,  suit, 
or  process  whatever,  shall  be  had,  maintained,  or  prosecuted,  against 
any  person  in  whose  house,  chamber,  stable,  bam,  or  other  build- 
ing, or  on  whose  estate  any  fire  shall,  after  the  said  twenty-fourth 
day  of  June  "  (1774)  "  accidentally  begin,  nor  shall  any  recompense 
be  made  by  such  person  for  any  damage  suffered  thereby ;  any  law, 
usage,  or  custom,  to  the  contrary  notwithstanding : ''  and  the 
defendant  is  empowered  to  plead  the  general  "^^issue,  and  is  to  have  [  *36i  ] 
treble  costs  if  the  plaintiff  be  nonsuited,  or  discontinue,  or  have  a 
verdict  against  him.  The  same  question  would  arise  here  as  upon 
stat.  6  Ann.  c.  81,  s.  6  (6),  with  respect  to  the  words ''  accidentally 
begin."  But,  further,  stat.  6  Ann.  c.  81,  s.  6  (ft),  relates  to  *'  house  or 
chamber"  only.  It  is  true  that  stat.  14  Geo.  III.  c.  78,  s.  86, 
introduces  the  words  ''  on  whose  estate : "  but  this  statute  is  the 
Building  Act  for  London  and  the  adjacent  district,  and  refers 
(sect.  1)  to  stat.  12  Geo.  III.  c.  78  (6),  the  previous  Building  Act, 
where  there  is  a  similar  clause,  sect.  87,  as  to  "  house  or  chamber  " 
only.  It  seems  to  follow  that  the  intention  of  the  Legislature  was 
to  enforce  these  provisions  in  the  districts  only  to  which  the  Build- 
ing Acts  relate.  Indeed,  stat.  6  Ann.  c.  81  (6)  seems  to  be  confined 
to  London  and  Westminster,  and  places  within  the  bills  of  mortality. 
Here  the  property  is  not  shown  to  be  within  those  districts :  and 
the  place  is  laid,  without  a  videlicet^  in  Dorsetshire.     It  is  true  that, 

(1)  4  Scott,  244,  248.  by  stat.  7  &  8  Vict.  c.  84.  sect.   1  and 

(2)  65  B.  E.  393, 400  (1  Ph.  306, 315).  Sched.  (A). 

(3)  43  B.  E.  711  (3  Bing.  N.  C.468;  (5)  Bepealed  by  12  Geo.  III.  o.  73, 
S,  C.  4  Scott,  244).  s.  46.— A.  C. 

(4)  Bepealed  in  part,  but  sects.  84,         (6)  Bepealed  by  14  Geo.  III.  c.  78, 
8a  and  86  (among  others)  kept  in  force,  s.  101 . — ^A.  0. 
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FiLLiTBB  in  the  Building  Acte,  some  of  the  clauses  are  expressly  confined  to 
Phippabd.  pl&ces  within  the  limits :  but  it  cannot  be  inferred  from  this  that  a 
*  larger  application  was  intended  where  the  restriction  is  not  expressed, 
especially  in  the  case  of  statutes  which  have  often  been  said  to  be 
inaccurately  worded.  Some  stress  may  perhaps  be  laid  on  the 
language  of  sect.  84  of  stat.  14  Geo.  III.  c.  78  (i),  where  the  penalty 
is  imposed  on  servants  for  fires  occasioned  by  their  carelessness 
*'  within  the  limits  aforesaid,  or  elsewhere."  But  the  application 
of  sect.  85  is  restricted  to  fires  breaking  out  "within  the  limits 
aforesaid."  And  sect.  85  of  stat.  12  Geo.  III.  c.  78  (2)  restricts  the 
penalty  on  servants  in  the  same  way,  thus  leading  to  the  conclusion 
that  a  similar  restriction  was  intended  in  sect.  8  of  stat.  6  Ann. 
c.  81  (3),  where,  nevertheless,  no  restriction  is  expressed,  the  words 
[  •352  ]  being  "  any  dwelling-house,  or  out-house  or  houses."  *Taldng 
these  three  Acts  in  pari  viatend  together,  it  seems  unsafe  to  give  an 
unrestricted  application  to  any  one  clause.  Further,  the  fire,  as 
described  in  the  declaration,  was  not  accidental  in  its  origin.  It 
was  intentionally  kindled,  but  did  mischief  through  the  negligence 
complained  of.  The  materiality  of  the  allegation  of  negligence 
appears  from  Piggot  v.  The  Eastern  Counties  Railway  Company  (4). 
The  negligence  makes  the  defendant  a  wrongdoer. 

KinglakCf  Serjt.  and  Stock,  contra  : 

Sect.  86  of  stat.  14  Geo.  III.  c.  78,  is  general  in  its  application.  The 
title  of  stat.  6  Ann.  c.  81  (8),  '*  for  the  better  preventing  mischiefs  that 
may  happen  by  fire,"  is  quite  general :  and  it  is  not  attempted  to  show 
that  sect.  6  of  that  Act  contains  any  words  suggesting  a  restriction. 
Where  the  provisions  of  stat.  14  Geo.  III.  c.  78  (i)  are  not  meant  to  be 
general,  an  express  restriction  appears :  and  the  clause  (s.  87)  in  the 
Act  12  Geo.  III.  c.  78  (2),  corresponding  with  sect.  86  of  the  later  Act, 
is  also  quite  general.  In  Richards  v.  Easto  (5)  Pabkb,  B.,  in  deliver- 
ing the  judgment  of  the  Coubt,  said  that  stat.  14  Geo.  III.  c.  78  (i) 
"  is  not  of  a  local  and  personal  character  only :  some  of  the  clauses 
affecting  all  the  Queen's  subjects,  as  the  84th  and  86th,  relating  to 
accidental  fires ;  and  the  statute  is,  in  that  respect,  public."  As 
to  the  other  point,  if  the  words  ''  accidentally  begin,'*  in  sect.  86  of 

(1)  Repealed,  except  S8.  83  and  86,  (4)  3  C.  B.  229. 

by  28  &  29  Vict.  c.  90,  s.  34.— A.  C.  (5)  15  M.  &  W.  244.    [The  question 

(2)  Repealed  by  14  Geo.  III.  c.  78,  discussed  in  this  case  was  as  to  the 
8.  101. — A.  C.  right  to  plead  the  general  issue  after 

(3)  Eepealed  by  12  Geo.  LQ.  c.  73,  5  &  6  Vict.  c.  97.— A.  C] 
8.  46.— A.  C. 
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8tat.  14  Geo.  III.  c.  78,  were  not  meant  to  include  the  case  of     Fillitbr 
negligence,  the  provision  there,  and  in  the  earlier  statutes,  was    phippabd. 
unnecessary.    Blackstone's  opinion,  that  negligence  is  accidental  in 
the  statutable  sense,  is  not  overruled  by  Vaughan  v.  Menlove  (i) ; 
for  there,  as  Lord  *Lyndhub8t  pointed  out  (2),  the  statute  was  not      [  *363  ] 
referred  to.    It  seems  that  sects.  84  and  86  were  intended  to  punish 
the  servant  and  relieve  the  master  in  the  same  case :  the  former 
expressly  includes  negligence;   the  latter,  therefore,  does  so  im- 
pliedly.    Piggot  V.  TJie  Eastern  Counties  Railway  Company  (3)  is 
inapplicable :  the  damage  there  arose  from  an  engine  in  motion. 

BarstoWy  in  reply : 

In  that  case  the  engine  was  on  the  land  of  the  defendants ;  so 
that  the  fire  might  be  said  to  arise  there.  The  language  of  Pabkb, 
B.  in  Richards  v.  Easto  (4),  was  used  with  reference  to  pleading  the 
general  issue  under  statute  (6).  Sect.  84  may  perhaps  be  open  to 
the  remark  made  in  the  judgment:  but  not  sect.  86,  which  is 
unnecessarily  mentioned.  That  the  statutes,  excluding  from  liability 
eases  of  mere  accident  without  negligence,  were  not  superfluous, 
appears  clearly  from  Turberville  v.  Stamp  (6),  where  it  was  held  that 
an  action  lay  without  showing  a  special  negligence. 

Cur.  adv.  vult. 

Lord  Denman,  Gh.  J.,  in  this  vacation  (December  11th),  delivered 
the  judgment  of  the  Coubt  : 
This  was  a  motion  in  arrest  of  judgment,  on  a  declaration  stating 
(with  some  other  particulars)  that  the  plaintiff  was  possessed  of  a 
close  in  which  certain  hedges  and  gates  were  standing,  and  several 
trees  growing ;  that  the  defendant  was  possessed  of  an  adjoining 
close ;  and  that  the  defendant  made  and  kept  a  fire  in  his  close  in 
such  a  negligent  manner,  and  at  a  time  *when,  by  reason  of  the  [  *854  ] 
then  state  of  the  wind  and  weather,  it  was  dangerous  and  improper 
so  to  do,  that,  through  the  negligence  and  improper  conduct  of 
himself  and  his  servants,  and  for  want  of  due  care  and  caution, 
the  said  fire  extended  itself  out  of  his  close  into  plaintiff's,  and 
the  plaintiff's  trees,  hedges,  fences,  &c.  were  burnt  and  destroyed. 

(1)  43  R.  E.  711  (3  Bing.  N.  C.  468).  money)  and  86,  the  whole  of  this  Act 

(2)  65  B,  R.  p.  403  (1  Ph.  320).  is  repealed  by  28   &  29  Vict.  c.  90, 

(3)  71  R.  R.  327  (3  C.  B.  229).  s.  34.—A.  C. 

(4)  loM.  &  W.  244.  (6)  1  Comyns's  R.  32;  S.  C,  1  Salk. 

(5)  With  the   exception  of   S8.   83  13. 
(as  to  application  of   fire  insurance 
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riLMTKft  The  ancient  law,  or  rather  castom  of  England,  appears  to  have 
phiitard.  been,  that  a  person  in  whose  house  a  fire  originated,  which  after- 
wards  spread  to  his  neighbour's  property  and  destroyed  it,  must 
make  good  the  loss.  And  it  is  well  established  that,  where  the 
fire  was  occasioned  by  a  servant's  negligence,  the  owner,  the  master 
of  the  house  where  it  began,  is  answerable  for  the  consequences  to 
the  sufferer.  And  the  case  of  Turberville  v.  Stamp  (i)^  the  last 
decided  before  stat.  6  Ann.  c.  31  (2),  makes  this  plain,  and  declares 
the  same  principle  where,  the  fire  originates  in  the  defendant's 
close.  The  Act  contemplates  the  probability  of  fires  in  cities  and 
towns  arising  from  three  causes,  the  want  of  water,  the  imperfection 
of  party  walls,  and  the  negligence  of  servants.  The  Act  provided 
some  means  for  supplying  these  material  defects :  but  the  third  section 
was  directed  against  the  moral  one,  the  carelessness  or  negligence  of 
servants,  which  (it  observes)  often  causes  fires :  and  it  imposes  on 
the  servant  by  whose  negligence  the  fire  may  have  been  occasioned 
a  fine  of  1001.,  to  be  distributed  among  the  sufferers  at  the  discre- 
tion of  the  churchwardens,  or  imprisonment  for  eighteen  months  in 
case  of  non-payment.  The  clause,  raising  the  same  sum  whatever 
the  extent  of  suffering  and  the  number  of  the  sufferers,  and  inflicting 
[  *8ft6  ]  the  same  penalty  to  whatever  degree  the  negligence  *may  have 
been  culpable,  without  any  power  to  lower  the  fine  or  shorten  the 
imprisonment,  can  scarcely  be  supposed  to  have  undergone  much 
consideration  on  the  part  of  the  Legislature.  The  most  usual 
cause  of  fires  was  assumed  to  be  the  negligence  of  servants :  and 
the  enactment  might  operate  to  induce  habits  of  caution  in  that 
important  class.  The  same  statute,  in  the  sixth  section,  enacts 
that,  after  a  day  named,  no  action  shall  be  maintained  against  any 
person  in  whose  house  or  chamber  any  fire  shall  accidentally  begiOt 
nor  shall  any  recompense  be  made  by  such  person  for  any  damage 
suffered  or  occasioned  thereby. 

Both  provisions  seem  to  have  found  favour  with  the  Legislature ; 
for  both  were  re-enacted  by  stat.  12  Geo.  UL  c.  73  (s),  and  stat.  14 
Geo.  in.  c.  78  (4) ;  the  latter  (s.  86)  adding,  to  the  words  ''  house 
or  chamber,"  *'  stable,  barn,  or  other  building ;  "  and  also  the 
words  "  or  on  whose  estate." 

No  terms  can  be  more  comprehensive.    We  cannot  doubt  that 

(1)  1  Comyna's  E.  32;  S.  C.  1  Salk.  (3)  Eepealed  by  14  Geo.  HI.  c.  78, 
13.  s.  101.— A.  C. 

(2)  Eepealed  by  12  Geo.  III.  c.  73,  (4)  Eepealed,  except  as.  83  and  86, 
8.  46.-  A.  C.  by  28  &  29  Vict.  c.  90,  a.  34.— A.  C. 
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Baron  Parke,  in  Richards  t.  Easto  (i),  rightly  viewed  it  as  a  general     Filliteb 
law.     And,  though   the   word  '^  estate "  is  used  in  a  sense  very    phippabd. 
di£ferent  from  that  which  it  bears  in  the  language  of  the  law,  it 
clearly  applies  to  land  not  built  upon,  and  makes  the  owner  of  such 
land  liable  in  the  same  manner  as  it  had  previously  the  owner  of 
buildings. 

The  question  then  is  upon  the  meaning  and  effect  of  the  word 
"  accidentally,"  here  applied  to  fire.  And  here  a  very  singular 
doubt  has  arisen  from  the  mode  in  which  this  enactment  is  discussed 
by  Sir  William  Blackstone  in  his  Ck)mmentaries.  The  passage  is 
introduced  *by  that  learned  writer  incidentally,  as  an  illustration  r  •sse  ] 
of  the  principle  on  which  masters  are  held  responsible  for  the  acts 
of  their  servants  (2).  ''  Upon  this  principle,  by  the  common  law,  if 
a  servant  kept  his  master's  fire  negligently,  so  that  his  neighbour's 
house  was  burned  down  thereby,  an  action  lay  against  the  master ; 
because  this  negligence  happened  in  his  service."  "  But  now  "  (he 
proceeds)  ''  the  common  law  is  altered  by  statute  6  Ann.  c.  S  "  (it 
should  be  c.  31;  ss.  8,  6),  ''which  ordains  that  no  action  shall  be 
maintained  against  any,  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin ;  for  their  own  loss  is  sufficient  punishment  for 
their  own  or  their  servant's  carelessness."  This  reason,  by  the 
way,  is  not  stated  in  the  Act  of  Parliament,  and  must  be  allowed 
to  be  very  far  from  satisfactory ;  because  the  principle  on  which 
actions  are  maintainable  is  not  the  punishment  of  guilty  persons, 
but  compensation  to  innocent  sufferers.  Besides,  making  servants 
punishable  for  fires  resulting  from  their  negligence  is  no  exemption 
of  masters  from  responsibility  for  the  same  fault ;  for  fires  which 
accidentally  begin  are  not  fires  produced  by  negligence. 

It  would,  therefore,  appear  that  Blackstone  had  drawn  a  con- 
clusion from  the  enactment  cited,  which  it  by  no  means  sustains. 
Lord  Lyndhurst,  however,  has  in  some  degree  sanctioned  by  his 
high  authority  the  inference  thus  drawn  by  Blackstone,  in  the 
remarks  by  which  he  prefaced  his  decision  against  Lord  Canter- 
bury's petition  of  right  (s).  We  must,  however,  observe  that  those 
remarks  are  wholly  unnecessary  for  the  decision  to  which  he  came, 
and  indeed  are  stated  rather  as  arguments  with  which  that  petitioner 
would  have  had  to  contend,  *if  his  cause  had  come  to  a  hearing  on  [  *367  ] 
the  merits,  than  as  expressing  a  deliberate  opinion. 

It  is  true,  that,  in  strictness,  the  word  ''accidental"  may  be 

(1)  15  M.  &  W.  244.  (3)  65  R.  E.  393  (1  Ph.  306). 

(2)  1  BL  Com.  431. 
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FiLLiTER  employed  in  contradistinction  to  wilful,  and  so  the  same  fire  might 
PHippi^RD.  ^th  begin  accidentally  and  be  the  result  of  negligence.  Bat  it 
may  equally  mean  a  fire  produced  by  mere  chance,  or  incapable  of 
being  traced  to  any  cause,  and  so  would  stand  opposed  to  the 
negligence  of  either  servants  or  masters.  And,  when  we  find  it 
used  in  statutes  which  do  not  speak  of  wilful  fires  but  make  an 
important  provision  with  respect  to  such  as  are  accidental,  and 
consider  how  great  a  change  in  the  law  would  be  effected,  and  how 
great  encouragement  would  be  given  to  that  carelessness  of  which 
masters  may  be  guilty  as  well  as  servants,  we  must  say  that  we  think 
the  plaintiff's  construction  much  the  most  reasonable  of  the  two. 

Lord  Lyndhurst  remarked  on  the  absence  of  decisions  on  this 
point.  Yet  he  mentions  two  cases,  both  surely  entitled  to  great 
weight,  one  tried  before  Alderson,  J.,  in  Berks,  the  other  before 
Patteson,  J.,  in  Salop,  which  latter  was  very  fully  discussed  on  a 
rule  to  show  cause,  and  decided  by  the  whole  Court  of  Common 
Pleas  (i).  In  both  these  cases  a  plaintiff  recovered  damages  for  a 
fire  spreading  to  his  com  from  the  defendant's  field  through  the 
negligence  of  the  defendant  and  his  servants.  His  Lordship  says 
that  stat.  14  Geo.  III.  c.  78,  escaped  notice  on  those  occasions. 
But,  if  we  ask  how  it  came  to  be  overlooked,  since  it  would  have 
furnished  a  complete  and  easy  defence,  the  only  answer  can  be  the 
[  *358  ]  universal  impression  of  the  eminent  lawyers,  both  *at  the  Bar  and 
on  the  Bench,  who  took  part  in  the  argument  and  judgment,  that 
the  clause  in  the  Building  Act  respecting  accidental  fires  cannot 
apply  to  such  as  are  produced  by  negligence. 

It  may  be  further  observed,  with  reference  to  this  doctrine,  that 
the  exemption  given  by  this  enactment  cannot  apply.  Its  words 
suppose  the  fire  to  begin  accidentally  on  the  estate  of  him  from 
whose  estate  it  spreads.  Now  this  fire  did  not  begin  accidentally, 
but  was  knowingly  lighted  by  the  defendant  himself. 

Judgment  for  plaintiff. 


1847.  MILLS   V.  BLACKALL. 

^^^'  (11  Q.  B.  358—367 ;  S.  G.  17  L.  J.  Q.  B.  31 ;  12  Jur.  93.) 

[  358  ]  Declaration  in  assumpsit  recited  that,  at  the  time  of  the  making  the 

agreement  after  mentioned,  defendant  was  possessed  of  a  ship,  and  plaintiff 
was  a  master  mariner  haying  interest  at  N.  iiV  the  West  Indies  for  loading 
a  vessel;  and  that,  it  having  been  proposed  by  plaintiff  to  defendant  that 
defendant  should  give  plaintiff  the  command  for  a  voyage  to  the  W.  I.  and 

(1)  Vaughan  v.  Menlove,  43  R.  B.  711  (3  Bing.  N.  C.  468). 
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back,  it  was  agreed  in  writing,  between  plaintiff  and  defendant,  that,  *'  in         Mills 
consideration  "  of  plaintiff  having  interest  in  N.  for  loading  &c.,  defendant  r. 

would  give  plaintiff  the  command,  "  with  the  understanding  that  the  plain-  Blackalu 
tiff  would  use  all  possible  exertion  for  the  benefit  of  the  ship  ;**  **  and  that, 
for  such  services,**  defendant  would  pay  plaintiff  the  sum  &c.  The  declara- 
tion then  averred  mutual  promises  to  perform  the  agreement ;  that  plaintiff 
had  performed  it;  that  defendant  gave  to  plaintiff,  and  plaintiff  set  out  in, 
the  command  of  the  vessel,  and  plaintiff  performed  the  voyage  out  and  dis- 
charged the  outward  cargo,  provided  a  homeward  cargo  (adding  some  details 
in  these  respects),  performed  the  voyage  home,  discharged  the  homeward 
cargo,  and  resigned  the  command,  and,  during  all  the  time,  **  used  all 
possible  exertions  "  &c. :  breach,  nonpayment  by  defendant  to  plaintiff. 

Held,  on  demurrer  to  a  plea,  a  good  declaration,  as  sufficiently  showing 
that  defendant  undertook  to  pay  plaintiff  if  he  would  take  the  command 
and  use  all  possible  exertion. 

Plea :  that  the  plaintiff  did  not  use  all  possible  exertions,  in  manner  &c. 
Held  bad,  on  special  demurrer,  as  not  going  to  the  whole  consideration. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  whereas, 
at  the  time  of  the  making  of  the  agreement  after  mentioned,  defen- 
dant was  possessed  of  a  certain  ship  or  vessel,  called  the  Cvia,  then 
lying  at  the  port  of  London  ;  and  plaintiff  was  a  master  mariner, 
having  interest  in  the  Island  of  Nevis  *in  the  West  Indies  for  [  •869  ] 
loading  a  vessel ;  and  it  having  been  proposed  by  plaintiff  to 
defendant  that  defendant  should  give  plaintiff  the  command  of  the 
ship  for  a  voyage  from  London  to  the  West  Indies  and  back,  there- 
upon, heretofore,  to  wit  on  16th  January,  1845,  by  an  agreement  in 
writing  then  made  between  plaintiff  and  defendant,  it  was  agreed 
that,  in  consideration  of  plaintiff  having  interest  in  Nevis  aforesaid 
for  loading  a  vessel,  defendant  would  give  plaintiff  the  command  of 
the  ship  with  the  understanding  that  the  plaintiff  would  use  all 
possible  exertion  for  the  benefit  of  the  ship  and  owners  thereof ; 
and  that,  for  such  services,  defendant  would  pay  plaintiff  the  sum 
of  82.  Ss.  per  month  during  the  command  by  the  plaintiff,  and  also 
51.  per  month  during  the  voyage,  to  wit  the  voyage  in  the  prelimi- 
nary part  of  this  count  mentioned,  for  finding  the  cabin  in  requisites 
and  cuddy  stores,  and  also  802.  for  horse  hire  and  contingent 
expenses  in  the  West  Indies,  with  outward  primage,  and  the  usual 
and  customary  homeward  primage ;  the  cabin  to  be  at  the  service 
of  plaintiff,  as  also  the  profit  of  passage  money,  if  any,  therein, 
plaintiff  finding  all  the  requirements  thereof.  And,  the  said  agree- 
ment being  so  made,  afterwards,  to  wit  on  &c.,  in  consideration  of 
the  premises,  and  that  plaintiff,  at  the  request  of  defendant,  then 
promised  defendant  to  observe  and  perform  all  things  which, 
according  to  the  said  agreement,  were  by  and  on  the  behalf  of 
plaintiff  to  be  observed  or  performed,  defendant  promised  plaintiff 
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Mills  &c.  (the  like  promise  by  defendant).  Averment,  that  plaintiff  has 
Blackall.  observed  and  performed  all  things  which,  according  &c.  That 
afterwards,  to  wit  on  &c.,  in  pursuance  of  the  agreement,  defendant 
[  •360  ]  gave  plaintiff  the  command  of  the  said  ship ;  *that  afterwards,  to 
wit  on  &c.,  plaintiff  set  out,  in  command  of  the  ship,  from  London 
aforesaid  on  the  voyage  aforesaid :  and  that  the  ship  carried  an 
outward  cargo  from  London  to  be  delivered  at  divers  ports  and 
places  in  the  course  of  the  said  voyage,  to  wit  to  be  delivered  at  tbe 
Island  of  Canary  on  the  coast  of  Africa,  and  at  the  said  Island  of 
Nevis,  and  at  the  Island  of  St.  Eitts,  in  the  West  Indies.  That 
plaintiff  safely  discharged  and  delivered  the  said  cargo  at  the 
destination  thereof,  to  wit  at  the  several  places  last  aforesaid.  That 
the  sum  earned  by  the  said  ship  for  freight,  in  respect  of  the  said 
outward  cargo,  amounted  to  a  large  sum  of  money,  to  wit  120/. 
That,  having  so  as  aforesaid  set  out  on  the  said  voyage,  plaintiff 
duly  performed  and  completed  the  same ;  and,  having  so  completed 
the  said  voyage,  he  then  resigned  the  command  of  the  said  ship  or 
vessel  into  the  hands  of  defendant  as  hereinafter  mentioned.  That, 
in  the  prosecution  of  the  said  voyage,  plaintiff  arrived  at  the  said 
Island  of  Nevis;  and,  finding  that  a  homeward  cargo  was  not  likely 
to  be  obtained  there  for  the  ship  without  disadvantage  to  the  ship 
and  owners  from  delay,  plaintiff,  in  the  prosecution  of  the  said 
voyage,  proceeded  thence  with  the  said  ship  to  the  island  of  Porto 
Bico  in  the  West  Indies,  and  there  procured  a  full  homeward  cargo 
for  the  ship,  to  wit  a  cargo  of  474  hogsheads  of  sugar.  That,  having 
procured  the  said  cargo,  plaintiff  took  in  the  same  at  Porto  Bico,  and 
set  out  home,  and  carried  the  said  cargo  from  Porto  Bico  home,  to 
wit  to  London,  and  arrived  there  heretofore,  to  wit  on  24th  June  in 
the  year  aforesaid.  That  afterwards,  to  wit  on  28th  June  in  the 
year  aforesaid,  plaintiff  safely  discharged  and  delivered  the  said 
[  *36i  ]  cargo  there,  and  then  resigned  the  ^command  of  the  said  ship  into 
the  hands  of  defendant,  who  accepted  the  said  resignation.  That, 
during  all  the  time  from  the  time  when  the  command  of  the  ship 
was  given  him  until  the  time  when  he  so  as  aforesaid  resigned  the 
said  command,  plaintiff  used  all  possible  exertions  for  the  benefit 
of  the  ship  and  of  the  owners  thereof.  That  the  said  time  during 
which  he  had  the  said  command  of  the  ship  amounted  to  a  great 
many  months,  to  wit  to  six  months :  and  that  the  said  time  during 
which  the  said  voyage  continued  amounted  to  a  great  many  months, 
to  wit  to  six  months.  That  plaintiff  found  the  cabin  during  all  the 
said  voyage  in  requisites  and  cuddy  stores.    That  plaintiff  incurred 
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great  expenses  for  horse  hire  and  contingent  expenses  in  the  West  Mills 
Indies,  to  wit  80^.  That  outward  primage  is  at  and  after  the  rate  blaokall. 
of  certain  per-centage,  to  wit  of  51.  per  cent,  upon  the  sum  earned 
for  freight  in  respect  of  the  said  outward  cargo  ;  and  that  the  usual 
and  customary  homeward  primage  upon  the  said  homeward  cargo 
is  at  and  after  the  rate  of  a  certain  sum  of  money,  to  wit,  6d.  for 
every  hogshead,  so  as  aforesaid  carried  from  Porto  Bico  and  dis- 
charged and  delivered  at  London.  Of  all  which  premises  defendant, 
from  time  to  time,  had  notice.  That,  although  a  large  sum  of 
money,  to  wit  the  sum  of  591.  ds.  5d.,  has  accrued  due  to  plaintiff 
from  defendant  in  pursuance  of  the  said  agreement,  at  the  rate  of 
8/.  8s.  per  month  for  every  month  during  the  said  command  by  him 
of  the  ship,  to  wit  for  six  months,  at  and  after  the  rate  aforesaid, 
and  although  another  large  sum  of  money,  to  wit  261.  IBs.  6d.,  has 
accrued  due  to  him  from  defendant,  in  pursuance  of  the  said 
agreement,  at  the  rate  of  5/.  per  month  for  every  month  during  the 
said  voyage,  to  wit  for  six  months  at  and  *after  the  rate  aforesaid,  [  *s(>2  ] 
and  although  another  large  sum  of  money,  to  wit  802.  has  accrued 
due  to  him  from  defendant,  in  pursuance  of  the  said  agreement,  for 
horse  hire  and  contingent  expenses  in  the  West  Indies,  and  although 
another  large  sum  of  money,  to  wit  6/.,  has  accrued  due  to  him  from 
defendant  in  pursuance  of  the  said  agreement  for  primage  on  the 
said  outward  cargo,  at  and  after  a  certain  per-centage  on  the  amount 
earned  for  freight,  to  wit,  on  the  sum  of  120{.  at  and  after  the  rate 
of  5L  per  cent,  upon  the  said  sum  of  120Z.,  and  although  another 
large  sum  of  money,  to  wit  11{.  17«.,  has  accrued  due  to  him  from 
defendant,  in  pursuance  of  the  said  agreement,  for  the  usual  and 
customary  homeward  primage  on  the  said  homeward  cargo,  at  and 
after  the  rate  of  a  certain  sum  of  money,  to  wit  6d.  per  hogshead 
for  every  hogshead  of  sugar  of  the  said  homeward  cargo  so  carried 
and  discharged  and  delivered  as  aforesaid,  and  although  defendant 
has  from  time  to  time  had  due  notice  of  all  the  premises,  and 
although  reasonable  time  has  elapsed  before  the  commencement  of 
this  suit  for  payment  by  defendant  to  plaintiff  of  the  said  several 
sums  of  money  respectively,  and  although  defendant  has  been  often 
requested  to  do  so,  yet  defendant  has  disregarded  his  promise,  and 
has  not  paid  plaintiff  the  said  several  sums  of  money  respectively, 
or  any  part  thereof. 

Plea  4,  to  the  first  count.  That  plaintiff  did  not  use  all  possible 
exertions  for  the  benefit  of  the  ship  or  of  the  owners  thereof,  in 
manner  and  form  &c.    Conclusion  to  the  country. 
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Mills  Demurrer,  assigning  for  cause,  that  the  plea  treats  the  matter 

Blackall.    therein  traversed  as  a  condition  precedent,  upon  the  face  of  the  first 

I  *d63  ]      count,  to  the  right  of  the  plaintiff  to  'recover  upon  the  agreement ; 

whereas,  in  truth  and  law,  it  is  not  a  condition  precedent  thereto. 

Also  that  the  plea  traverses  an  immaterial  averment,  and  offers  an 

immaterial  issue.    Also  that  it  is  uncertain  whether  the  plea  denies 

or  confesses  the  contract  or  promise  in  the  count  stated ;  and  the 

defendant  ought  to  have  made  it  appear  whether  he  denies  or 

confesses  the  same. 

Joinder  in  demurrer  (i). 

Henry  Mills,  for  the  plaintiff: 

First,  the  declaration  is  good.  The  consideration  might  perhaps 
have  been  more  technically  set  forth :  but  the  effect  is,  that  there  is 
a  mutual  agreement,  that  the  plaintiff  undertakes  to  perform  all  the 
duty  which  the  agreement  throws  on  him,  and  that  this  undertaking 
is  the  consideration  for  the  defendant's  promise.  "  It  has  been  held 
on  motion  in  arrest  of  judgment,  that  a  declaration  in  assumpsit, 
which  stated  an  agreement  between  the  plaintiff  and  defendant,  but 
omitted  the  mutual  promises,  was  sufficient,  and  the  Goubt  said  an 
agreement  was  a  promise  :*'  1  Ghitt.  PI.  808  (7th  ed.),  citing 
Mountf(yrd  v.  Horton  (2).  This  declaration  therefore  would  have 
been  good  even  without  the  averment  of  mutual  promises. 

(Coleridge,  J.:  The  agreement  is  that  the  defendant  will  pay 
the  plaintiff  "  for  such  services ;  "  what  are  they  ?) 

Taking  the  command  of  the  vessel. 

(WiGHTMAK,  J. :  There  is  no  agreement  by  the  plaintiff  that  he 
will  do  so.) 

He  clearly  does  so  agree,  upon  the  fair  construction  of  the  whole 
instrument. 

[  ♦se*  ]  (Patteson,  J. :  There  is  also  "  the  understanding  that  the  ^plaintiff 

would  use  all  possible  exertion  for  the  benefit  of  the  ship.") 

That  is  clearly  an  agreement  which  could  have  been  enforced 
against  the  plaintiff. 

(1)  Other     pleas    were    demurred      defendant, 
to,    which,     upon    argument,    were  (2)  2  Scott's  N.  R.  62. 

abandoned    by  the   counsel   for  the 
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Next,  the  fourth  plea  is  bad.    The  usmg  of  all  possible  exertions       Mills 
was  not  a  condition  precedent  to  the  defendant's  obligation :  any    blaokall. 
failure  in  this  respect  on  the  part  of  the  plaintiff  would  properly  be 
the  subject  only  of  a  cross  action.     On  any  other  view,  the  slightest 
falling  short  of  the  fullest  attainable  cargo  would  be  an  answer  (i). 
Stavers  v.  Curling  (2)  is  directly  in  point. 

Ogle  J  contra : 

The  declaration  shows  no  consideration  for  the  defendant's 
promise.  It  cannot  be  inferred  that  the  plaintiff  had  entered  into 
any  agreement.  No  declaration  could  here  be  framed  against  the 
plaintiff  for  failing  to  take  the  command. 

(Patteson,  J. :  The  mutuality  of  obligation  is  not  a  sound  criterion. 
In  a  contract  of  guarantee  for  further  advances  to  a  third  person, 
the  plaintiff  is  not  always  bound  to  make  the  advances ;  but  the 
duty  to  see  him  harmless  arises  upon  the  advances  being  mada 
Here,  supposing  the  contract  to  mean  that  the  defendant  will  pay  if 
the  plaintiff  takes  the  command  &c.,  your  criterion  is  inapplicable.) 

All  that  was  contemplated  was  that  the  plaintiff  should  use  his 
interest  on  behalf  of  the  ship. 

(CoLBBiDOE,  J. :  To  ''  use  all  possible  exertion  "  is  no  more  than 
the  ordinary  duty  of  the  master  (8).  Then,  striking  out  that  part, 
have  we  not  the  mere  agreement,  that  if  the  plaintiff  will  take  the 
command  the  defendant  will  pay  him  ?) 

The  declaration  is  not  for  work  and  labour  :  *the  question  on  this       [  *365  J 
special  count  is  as  to  the  liability  of  the  parties  at  the  moment  the 
contract  was  completed. 

(CoLBRiDGE,  J. :  It  is  a  coimt  for  work  and  labour,  unnecessarily 
expanded.) 

Next,  the  plea  is  good.  If,  as  is  contended  on  the  other  side,  the 
defendant's  liability  arises  on  the  plaintiff's  performance,  and  not 
on  the  mutual  duties  at  the  time  of  making  the  contract,  a  traverse 
of  the  performance  negatives  the  liability:  as,  if  the  promise  were 

(1)  See  Havelock  v.  Oeddes,  10  K.  R.  (3)  See  Stilk  y.  Mtyrick,  11  R.  R. 
380  (10  East,  odd);  Clipsham  v.  Vertue,  717  (2  Camp.  317) ;  Enylaml  v.  David- 
64  R.  R.  484  (5  a  B.  265).  son,  52  K.  H.  522  (11  Ad.  &  El.  856). 

(2)  43  R.  R.  682  (3  Ring.  N.  C.  355). 
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Mills       to  pay  money  on  the  plaintiff  going  to  Borne,  it  would  be  an  answer 
Black  ALL.    ^^^^  ^®  ^^^  ^^^  gone. 

H.  Mi'dsy  in  reply,  was  stopped  by  the  Court. 

Lord  Dekman,  Ch.  J. : 

I  have  no  doubt  that  the  declaration  shows  a  right  to  recover. 
My  brothers,  also,  think  the  fourth  plea  bad.  And,  certainly,  if 
work  has  *been  done  under  the  contract  by  which  the  defendant  has 
profited,  though  not  to  the  full  extent  of  the  contract,  the  partial 
failure  is  ground,  not  of  defence,  but  of  a  cross  action. 

Patteson,  J. : 

It  is  quite  allowable  to  state  an  agreement,  and  aver  mutual 
promises  to  perform  it.  That  is  objected  to  here,  because,  it  is  said» 
the  liability  of  the  plaintiff,  as  arising  upon  the  agreement  set  forth, 
could  not  be  described  in  a  declaration.  But  it  is  a  constant 
practice  to  declare  in  this  way  on  policies  of  assurance,  where  it 
would  be  very  difficult  to  describe  the  exact  duty  of  the  plaintiff. 
JThen,  do  we  find  here  a  good  consideration  for  the  defendant's 
promise?  The  words  of  the  agreement,  ''in  consideration  of  the 
I  *366  ]  plaintiff  having  interest "  &c.,  must  not  be  ^understood  as  a 
technical  description  of  the  consideration  of  the  contract ;  they 
show  only  what  induced  the  defendant  to  employ  the  plaintiff. 
The  consideration  for  the  defendant's  promise  was  that  the  plaintiff 
should  take  the  command  and  use  all  possible  exertions.  Then 
the  plea  traverses  the  using  all  possible  exertions :  but  that  is  a 
part  only  of  the  consideration :  we  therefore  come  back  to  the 
question  whether  the  declaration  be  good  on  general  demurrer.  I 
think  the  agreement  intelligible  on  its  face,  and  that  its  meaning 
may  clearly  be  collected  by  a  lawyer,  or  by  an  ordinary  person. 

Coleridge,  J. : 

I  am  entirely  of  the  same  opinion  on  both  points.  I  never  had 
any  doubt  as  to  the  plea.  Mr.  Ogle  put  the  case  of  money  agreed 
to  be  paid  on  a  party  going  to  a  given  place,  and  a  traverse  of  such 
going :  but  there  the  traverse  would  be  of  the  whole  consideration  ; 
here  it  is  only  of  a  part.  As  to  the  declaration,  I  own  I  felt  some 
difficulty  from  the  way  in  which  it  is  drawn,  which  perhaps  is 
owing  to  the  timidity  of  the  pleader.  But  I  feel  no  doubt  now 
that  the  meaning  of  the  agreement  is,  **if  you  will  accept  the 
command  and  use  your  utmost  exertions  I  will  pay  you."     There 
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is  no  mutual  liability  till  the  plaintiff  has  taken  the  command ;        Mills 
but  then  it  arises.  Blaokall. 

WlOHTMAN,  J.  : 

Mr.  Ogle's  objection,  that  there  is  no  mutual  liability,  would  be  of 
^reat  weight  if  the  action  were  brought  for  non-performance  of  an 
executory  agreement.  But  here  the  agreement  has  been  performed 
on  one  side.  Many  instances  may  be  put  of  a  liability  which  does 
not  arise  at  the  moment  of  making  *the  contract,  as  in  the  case  [  *d67  ] 
mentioned,  of  a  guarantee  where  the  party  to  whom  the  guarantee 
is  given  is  not  bound  to  make  the  advance. 

Judgment  for  plaintiff. 


PENNIALL  V.  HARBORNE.  i848. 

(11  Q.  B.  368—379  ;  S.  C.  17  L.  J.  Q.  B.  94.)  Ja^. 

Under  a  lease  with  a  proviso  of  forfeiture  if  the  coyenants  be  broken,         [  868  ] 
forfeiture  is  incurred : 

1.  If  the  lessee  covenants  to  insure  the  buildings  from  time  to  time  and 
at  all  times,  and  leaves  a  part  uninsured  for  two  months  after  execution  of 
the  lease.  Nor  is  it  any  answer  that  the  greater  part  of  the  premises  were 
already  insured  at  the  requisite  amount  (1,400/.)  by  a  policy  expiring  at 
the  end  of  the  two  months,  and  that  on  its  expiration  a  new  policy  was 
effected,  covering  all  the  premises,  which  were  then  insured  at  the  stipulated 
amount  (1,700/.): 

2.  If  the  covenant  be  to  insure  against  fire  in  the  names  of  the  lessors, 
A.,  B.  and  C,  and  the  lessee  adds  his  own.  Nor  is  it  any  answer  that,  by 
Stat.  14  Geo.  m.  c.  78,  s.  83,  any  person  interested  in  the  buildings  may 
require  that  the  Insurance  Company  shall  cause  the  insurance  money  to  be 
laid  out  in  rebuilding.  Especially  where  the  covenant  contains  an  express 
provision  that  the  insurance  money  shall  be  so  laid  out,  and  that  the  lessee 
shall  supply  what  is  deficient. 

If  a  lessee,  having  incurred  these  forfeitures  (though  the  lessor  has  taken 
no  step  to  enforce  them),  contracts  to  sell  his  term,  the  purchaser,  on 
becoming  acquainted  with  them,  may  refuse  to  complete  his  contract,  and 
may  reclaim  his  deposit. 

Assumpsit.  The  declaration  stated  an  agreement  between  plain- 
tiff and  defendant,  whereby  defendant,  representing  that  he  was 
possessed  of  a  certain  ^dwelling-house  &c.  for  the  residue  of  a  term  [  *s<;9  j 
of  years,  agreed  and  promised,  in  consideration  of  deposit  and  pur- 
chase money,  to  furnish  and  adduce  a  proper  title,  and  well  and 
effectually  to  assign  to  plaintiff  the  lease  of  the  said  dwelling-house 
&c.,  and  all  defendant's  right,  title  &c.,  for  the  remainder  of  the 
term  then  to  come  &c.  Breach:  that  defendant  did  not,  when 
requested,  or  at  any  time,  furnish  or  adduce  a  proper  title  &c. ; 
whereby  plaintiff  was  deprived  of  the  advantages  which  would  have 
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Pbnniall  resulted  from  the  purchase,  and  was  put  to  expense  in  endeavouring 
Habbokme.  to  procure  a  title  &c.  Counts  for  money  had  and  received,  and  on 
an  account  stated. 

Pleas.  1.  Nan  osaumpgiL  2.  A  plea  not  now  material.  8.  That 
defendant  did,  when  requested  by  plaintiff  so  to  do,  and  within  a 
reasonable  time  &c.,  furnish  and  adduce  a  proper  title  to  the  said 
premises.     Conclusions  to  the  country.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1846,  it  appeared  that,  in  November, 
1842,  an  agreement  was  executed  between  William  Walker  Gretton, 
Stephen  Amand  Wright  and  John  Wilson,  trustees  under  the  will 
of  John  Gretton,  of  the  first  part,  Emma  Haffner,  the  cestui  que 
trust,  of  the  second  part,  William  Belton  of  the  third  part,  and 
Peter  Belton  of  the  fourth  part;  whereby,  after  reciting  that 
William  Belton  was  already  assignee  of  a  term  of  thirty  years  from 
Michaelmas,  1814,  in  the  after  mentioned  houses  and  premises, 
situate  in  the  Mile  End  Boad,  in  the  parish  of  St.  Dunstan, 
Stepney,  and  that  the  parties  of  the  first  part,  with  the  consent  of 
Emma  Haffner,  had  acceded  to  W.  Belton's  request  that  they 
should  grant  him  a  lease  as  after  mentioned,  it  was  witnessed  that 
[  *S70  ]  W.  Belton  covenanted  and  agreed  *to  pull  down  the  said  houses 
and  premises  and  build  other  tenements  in  their  stead,  &c.,  and  to 
insure  in  manner  after  mentioned,  in  the  joint  names  of  the  then 
trustees :  and  it  was  further  agreed  that,  on  completion  of  the 
buildings  &c.,  the  trustees  would  grant  W.  Belton  a  lease  for  sixty- 
one  years  from  September  29th,  1844.  W.  Belton  built  on  the 
premises  according  to  the  agreement,  and  erected  a  public-house 
(the  ''White  Swan"),  another  house,  and  ten  cottages,  which 
cottages  he  underleased  to  a  person  named  Ayley  for  a  term  one 
year  short  of  the  sixty-one  years  above  mentioned.  At  that  time 
Belton  had  not  obtained  his  own  lease ;  but  the  lease,  conveying 
the  newly  built  messuages  and  the  ten  cottages  (i),  was  afterwards 

(I)  The  premises  were  described  as  all  that  messuage  or  tenement  on  the 

*'  all  that  messuage  or  tenement  known  west  side  of  the  said  public-house  and 

or  called  by  the  name  of  the  '  White  adjoining  thereto,  also  rebuilt  by  the 

Swan '  public-house,  and  lately  rebuilt  said  W.   Belton  upon  the  site  of  an 

by  the  said  William  Belton  upon  the  ancient  messuage  or  tenement,  and 

Site  of  two  ancient  messuages  or  tene-  now  in  the  occupation  "  &c. :    "  and 

ments    which    were  afterwards  con-  also  all  those  ten  cottages  or  tene- 

▼erted  and  for  many  years  occupied  as  ments  with  the  appurtenances  in  the 

one,    and    used    as    a    public-house,  rear  thereof,  forming  a  yard  or  alley 

situate"  &c.,  '*and  nowintheoccupa-  called  Swan  Yard:  together  with  all 

tion  of  the  said  W.  Belton ;  and  also  ways  *'  &c. 
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executed,   bearing    date    15th  April,    1845 ;     the    parties    being     Pknniall 
W.  W.  Gretton,  S.  A.  Wright  and  William  Knottesford  Gretton    habbornb. 
(the  trustees  then  acting  in  the  execution  of  John  Gretton's  will),  of 
the  first  part,  Emma  Hafifher  (who  testified  her  consent  by  execu- 
tion), of  the  second  part,  and  William  Belton,  of  the  third  part. 
There  was  a  covenant  to  insure,  in  the  following  words : 

**  And  also  *'  the  lessee,  his  executors,  &c.,  "  shall  and  will,  at  his 
and  their  own  costs  and  charges,  from  time  to  time  and  at  all  times 
during  the  continuance  *of  the  said  term,  insure  and  keep  insured  [  *37i  ] 
all  the  said  premises  from  damage  by  fire  in  the  Licensed  Victuallers' 
Fire  OflSce,  London,  (or,  if  such  oflSce  shall  be  discontinued,  then  in 
some  public  office  for  assurance  in  London  or  Westminster  to  be 
approved  of  by  the  said  W.  W*  Gretton,  S.  A.  Wright  and  W.  K. 
Gretton,  their  heirs  and  assigns)  in  the  joint  names  of  the  said 
W.  W.  Gretton,  S.  A.  Wright  and  W.  K.  Gretton,  their  heirs  and 
assigns,  in  the  manner  following,  that  is  to  say :  the  said  messuage 
or  public-house  and  appurtenances  thereto  belonging  in  the  sum  of 
1,OOOL,  the  said  messuage  or  tenement  adjoining  in  the  sum  of  4002., 
and  the  said  cottages  in  the  rear  in  the  sum  of  800Z.,  in  equal 
proportions.  And  it  is  hereby  agreed  that  the  moneys  to  be 
recovered  by  virtue  of  any  such  insurance  shall  be  expended  in 
reinstating  the  said  premises  in  case  of  damage  by  fire,  as  far  as  the 
same  will  extend ;  and,  in  case  the  amount  recovered  from  such 
insurance  shall  not  be  sufficient  for  that  purpose,  then  he,  the  said 
W.  Belton,  his  executors,  &c.,  shall,  within  six  months  from  the 
happening  of  every  such  accident,  and  from  time  to  time  during  the 
said  term,  so  often  as  any  such  accident  shall  happen,  expend  such 
further  sum,  over  and  above  the  amount  of  such  insurance,  as  may 
be  necessary  to  put  the  said  messuages  or  tenements  and  premises 
respectively  in  as  good  plight  and  condition  as  the  same  were 
previous  to  the  happening  of  any  such  accident  by  fire :  and  shall, 
when  thereunto  required  by  the  said  W.  W.  G.,  S.  A.  W.  and 
W.  K.  G.,  their  heirs  or  assigns,  produce  to  them  every  such  policy, 
and  the  receipt  for  the  premium  and  duty  for  the  then  current 
year.  And  there  was  a  proviso  for  *re-entry  by  the  last  named  [  *372  ] 
parties  if  the  rent  should  be  in  arrear  twenty-one  days  next  after 
any  day  of  payment,  or  if  the  said  William  Belton,  his  executors, 
&c.,  should  not  in  all  things  well  and  truly  perform  and  keep  the 
covenants  and  agreements  in  that  instrument  before  contained 
according  to  the  true  intent  and  meaning  of  those  presents. 

On  14th  June,  1845,  W.  Belton  assigned  all  his  interest  in  the 
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PsMKiALL  premises  to  the  defendant.  An  insurance  had  been  effected  by 
Harbobmx.  W.  Belton  with  the  Licensed  Victuallers'  Insurance  Company  on 
29th  September,  1844,  expiring  June  7th,  1845.  The  insurance 
was  on  the  two  messuages  respectively  in  1,000Z.  and  4(XM.,  omitting 
the  cottages :  and  it  was  in  the  names  of  the  three  first  named 
trustees,  W.  W.  Gretton,  S.  A.  Wright  and  J.  Wilson,  and  also  of 
W.  Belton.  The  defendant  caused  this  policy  to  be  cancelled,  and 
a  new  one  executed,  in  the  names  of  the  trustees  mentioned  in  the 
lease,  and  his  own  name,  and  comprising  the  cottages,  which  were 
insured  at  8001.     It  was  dated  June  7th,  1845. 

The  plaintiff,  on  26th  March,  1846,  agreed  to  purchase  of  the 
defendant  his  interest  in  the  *'  White  Swan  "  &c. ;  and  an  agreement 
between  them  of  that  date  was  executed,  by  which  the  defendant 
undertook  to  furnish  and  adduce  to  the  plaintiff  a  proper  title,  and 
well  and  effectually  to  assign  to  him  the  said  lease  for  the  unexpired 
term  therein,  which  was  at  least  fifty-seven  years  from  Lady 
Day  last,  subject  to  the  rent  &c.,  and  to  deliver  up  to  the  plaintiff 
quiet  possession  of  the  premises,  except  that  part  that  was  underlet, 
on  the  7th  day  of  April  then  next.  The  plaintiff  paid  a  deposit, 
[  *873  ]  according  to  the  ^agreement.  But,  on  inquiry  into  the  title,  it  was 
objected  by  the  plaintiff's  advisers  that  a  forfeiture  had  been 
incurred  by  neglecting  to  insure  according  to  the  covenant. 
Another  objection  was  that,  although  the  abstract  of  title  led  the 
vendee  to  expect  the  benefit  of  an  underlease  of  the  ten  cottages, 
the  vendor  could  not  establish  a  marketable  title  to  this  interest,  the 
underlease  having  been  made  before  the  lease  of  April,  1845.  On 
these  grounds  the  vendee  renounced  the  purchase  and  claimed 
back  his  deposit ;  which  was  refused :  and  he  thereupon  brought 
the  present  action. 

A  verdict  was  found  for  the  plaintiff,  but  leave  reserved  to  move 
that  a  nonsuit  or  a  verdict  for  the  defendant  should  be  entered,  if 
the  Court  should  hold  neither  objection  tenable.  Knowles,  in 
Hilary  Term,  1847,  obtained  a  rule  nisi  accordingly. 

Martin  and  Vowles  now  showed  cause : 

(As  to  the  first  objection,  the  Court  intimated  an  opinion  that, 
whether  the  underlease  were  valid  or  not,  the  circumstances 
attending  it  did  not  prevent  the  vendor  from  giving,  and  purchaser 
from  acquiring,  title  to  all  the  subject-matter  of  assignment  as  it 
was  described  in  the  agreement  of  purchase :  and  this  point  was 
not  further  argued,  nor  was  it  noticed  in  the  judgment  of  the 
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CouBT.    On  the  motion  for  a  rule,  and  in  argument  for  the  plaintiff,     Pjwniall 


e. 


Gouldmvorth  v.  Knights  (i),  Whitton  v.  Peacock  (2),  Webby.  Avstin  (s),    habbormb 
Co.  Litt.  45  a  (4),  Pargeter  *v.  Hanis  (6),  and  Com.  Dig.  Estoppel      [  '374  ] 
(E  8)  were  cited.) 

The  lease  was  at  all  events  forfeited  for  want  of  proper  insurance. 
The  landlord,  therefore,  had  a  right  of  re-entry  at  his  option : 
Doe  d.  Muaton  v.  Gladwin  (6) :  and  the  defendant  could  make  no 
valid  title.  From  April,  when  the  lease  to  W.  Belton  was  executed, 
till  June,  1845,  the  policy  was  for  1,4001.  only,  instead  of  1,700!., 
the  cottages  being  uninsured.  And,  in  each  of  the  policies,  the 
tenant's  name  was  inserted  as  well  as  those  of  the  trustees;  whereas 
it  was  never  intended  by  the  covenant  in  the  lease  that  any  interest 
in  the  policy  should  vest  in  the  tenant.  The  addition  of  his  name 
prejudiced  the  other  parties :  if  it  had  been  necessary  to  sue  on  the 
policy,  he  must  have  been  joined ;  if  they  had  died,  the  interest 
would  have  survived  to  him :  Rolls  v.  Yate  (7),  Wether  ell  v. 
Langston  (8). 

{Knowles^  contra^  referred  to  stat.  14  Geo.  III.  c.  78,  s.  88, 
adopted  from  stat.  12  Geo.  III.  c.  78,  s.  84,  and  kept  in  force  by 
stat.  7  &  8  Vict.  c.  84,  s.  1,  and  Sched.  (A.),  as  showing  that  the 
law  would  appropriate  the  insurance  money,  by  whomsoever 
recovered,  to  the  rebuilding  of  the  premises.) 

That  clause  does  not  affect  contracts  to  insure,  between  parties 
interested  in  the  subject  of  insurance.  It  contemplates  insurances 
effected  to  defraud  the  offices. 

(Lord  Dbnman,  Ch.  J. :  It  is  not  confined  to  tenants ;  *for  the      [  *376  J 
preamble  speaks  of  "ill  minded  persons"  generally.) 

Knowles  and  Miller,  contra  : 

The  question  here  is  not,  as  in  Doe  d.  Muston  v.  Oladwin  (9), 
between  the  tenant  and  a  landlord  who  is  seeking  to  take  advantage 

(1)  63  B.  B.  619  (11  M.  &  W.  337).  landlord's  agents  had  accepted  rent 

(2)  2  Bing.  N.  C.  411.  after  the  alleged  forfeiture;  but  the 

(3)  7  Man.  &  G.  701.  plaintiff's  counsel  denied  that  this  was 

(4)  From  "Tenant  for  life"  to  **  so  proved  to  have  been  done  with  know- 
it  was  adjudged."  ledge  of  the  breach  of  covenant.    And 

(5)  68  B.  B.  547  (7  Q.  B.  708).  See  they  cited  note  (16)  to  Duppa  v.  MayOy 
Doe  d.   L<rt-d   Downe  v.  Thfmpsm,  72  1  Wms.  Saund.  288  a,  b. 

B-  B.  507  (9  Q.  B.  1037).  (7)  Yelv.  177. 

(6)  66  B.  B.  611  (6  Q.  B.  953).  It    (8)  74  B.  B.  794  (1  Ex.  634). 
waa  urged  in  the  present  case  that  the    (9)  66  B.  B.  611  (6  Q.  B.  953). 

27—2 
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PxmiiALL  of  the  forfeiture.  Here  the  forfeiture  is  merely  possihle ;  and  the 
Habbobke.  chance  is  not  such  as  the  Court  will  regard,  on  a  question  between 
vendor  and  purchaser.  As  to  the  amount  insured :  assuming  the 
lease  to  have  been  executed  on  15th  April,  when  it  bears  date,  there 
was  then  a  policy  subsisting  to  the  amount  of  1,400Z. :  it  could  not 
be  the  intention  of  the  parties  that  a  new  insurance  should  be 
opened  for  the  two  months  from  April  to  June.  It  must  be  under- 
stood that  the  covenant  for  insurance  was  to  take  effect  on  the 
commencement  of  a  new  period. 

(CoLBBiDOB,  J. :  According  to  you,  part  of  the  demised  premises 
were  to  go  uninsured  for  a  time.) 

The  interval  was  not  more  than  a  reasonable  one.  This  point  was 
not  insisted  upon  at  the  trial ;  if  it  had  been,  the  landlord's  agent 
might  have  been  asked  more  particularly  whether  the  omission  was 
not  known  by  him  and  the  defect  waived  (i).  As  to  the  names, 
the  letter  of  the  covenant  was  complied  with  by  insuring  in  the 
joint  names  of  the  trustees.  The  covenant  did  not  require  a  policy 
in  their  names  ''  only."  And  the  clause  in  the  covenant,  obliging 
the  lessee  to  supply  what  may  be  wanting  for  the  restoration  of  the 
premises  if  the  insurance  money  should  be  insufficient,  makes  it 
reasonable  that  he  should  be  a  party  to  the  policy.  If  the  trustees 
[  ^876  ]  were  to  be  protected,  *the  lessee  was  not  to  be  debarred  from 
protecting  himself.  Any  suggestion  that  the  lessee  might,  in 
consequence,  reap  a  benefit  to  the  disadvantage  of  the  trustees  is 
answered  by  the  provision  of  stat.  14  Geo.  III.  c.  78,  s.  88,  already 
referred  to.  Vernon  v.  Smith  (2)  shows  that  that  clause  is  held  to 
regulate  covenants  between  landlord  and  tenant,  and  is  not  designed 
merely  to  prevent  fraudulent  insurances. 

Lord  Denman,  Ch.  J. : 

I  think  there  is  no  distinction  between  the  present  case  and  that 
of  an  action  between  landlord  and  tenant.  If  a  tenant  undertakes 
to  sell  his  term  in  the  premises,  and  is  liable  to  eviction,  he  cannot 
convey.  The  question  therefore  is,  whether,  if  the  landlord  brought 
ejectment,  the  lessee  or  his  assignee  could  say  that  the  terms  of 
the  lease  had  been  complied  with.  In  the  present  case  there  are 
two  objections  which  would  prevail.  First,  that  the  premises 
have,  for  a  considerable  time,  not  been  insured  to  the  requisite 
(1)  See  p.  419,  note  (6),  ante.  (2)  24  B.  E.  257  (5  B.  &  Aid.  1). 
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amonnt  of  1,7002.     Secondly,  that  the  stipulation  to  procure  a     Pbnniall 

contract  with  A.  is  not  satisfied  by  effecting  one  with  A.  and  B.     habbobnb. 

B.  might  receive  the  money  and  give  a  release.    At  all  events  he  is 

not  the  party  contemplated.    I  think  stat.  14  Geo.  in.  c.  78,  s.  88, 

does  not  apply.    That  section  proposes,  by  the  preamble,  to  deter 

ill-minded  persons  from  setting  their  houses  on  fire  with  a  view  of 

gaining  to  themselves  the  insurance  money;  and  then  it  enacts 

that  the  directors    of    the    Insurance  Companies  may,  and  are 

required,  ''  upon  the  request  of  any  person  or  persons  interested 

in  "  *'  any  house  "  &c.,  which  may  be  burnt,  to  cause  the  insurance 

money  to  *be  laid  out  in  rebuilding.     Such  a  provision  (extending      [  *377  ] 

the  remedy  for  a  particular  danger  beyond  that  danger)  cannot 

affect  the  present  covenant.    A  variation  of  this  kind  might  expose 

the  lessors  to  great  difficulties.     And,  at  any  rate,  here  is  an 

agreement  to  make  a  contract  in  the  name  of  three,  and  another  is 

added.     That  is  not  a  fulfilment. 

Patteson,  J. : 

The  defendant  had  not  in  truth  good  title  to  convey,  because  his 
landlord  might  at  the  time  have  insisted  on  a  forfeiture  for  non- 
insurance.  If  there  was  that  flaw,  he  cannot  enforce  the  contract. 
I  see  no  distinction  between  this  case  and  that  where  a  landlord  is 
proceeding  against  the  tenant.  A  party  professing  to  assign  a  lease 
means  that  he  will  assign  a  valid  one  :  but  it  is  not  so  if  it  might 
be  set  aside  at  any  moment  Then  the  question  arises  whether 
there  had  been  such  a  default  that  the  landlord  might  have  brought 
ejectment.  As  to  the  question  on  the  amount  insured,  it  has  been 
suggested  that,  if  this  point  had  been  distinctly  raised,  the 
landlord's  agent  might  have  been  more  particularly  examined  on 
the  trial:  but,  in  fact,  the  agent  appears  to  have  believed,  all 
through,  that  the  insurance  was  correct.  At  any  rate,  it  would  be 
useless  to  send  the  case  to  a  new  trial  on  this  ground  if  the 
insurance  has  never  been  effected  in  the  right  names.  Now  a 
covenant  to  insure  in  three  names  means  the  three  and  no  others, 
though  the  word  "  only  "  be  not  inserted.  The  introduction  of 
another  might  make  it  very  difficult  for  the  three  to  enforce  the 
contract,  even  if  it  did  not  enable  the  fourth  to  defeat  the  remedy 
entirely.  I  think  stat.  14  Geo.  III.  c.  78,  s.  83,  doos  not  affect  this 
point.  It  is  said  that  the  enacting  part  goes  ^beyond  the  preamble,  [  *S78  ] 
and  secures  a  remedy  to  the  lessors.  But  there  might  be  great 
difficulty  in  obtaining  this  under  a  clause  which  merely  enacts  that 
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PcifviALL  any  person  interested  may  call  upon  the  insorance  office  to  apply 
Hasbobve.  the  money :  and  it  seems  to  have  been  the  object  of  the  covenant 
here  to  provide  against  that  difficulty.  The  section  enacts  that  the 
office  shall  cause  the  insurance  money  to ''  be  laid  out  and  expended  " 
in  rebuilding,  but  does  not  say  by  whom  laid  out.  The  point  has 
been  argued  as  if  the  lessee  would  have  to  lay  out  this  money ;  for 
which  reason  it  is  suggested  that  his  name  ought  to  be  in  the 
policy :  but  the  covenant  is  to  insure  in  the  name  of  the  lessors, 
which  seems  to  contemplate  that  they  shall  lay  the  money  out. 
The  adding  another  name  imposes  so  much  difficulty  on  them  that 
I  think  such  an  insurance  is  not  a  compliance  with  the  lessee's 
covenant. 

COLERIDOB,  J. : 

I  am  of  the  same  opinion.  The  lessee  had  not  a  good  interest  to 
convey,  if  there  was  a  forfeiture  which  might  be  enforced.  Now, 
first,  the  cottages  were  uninsured  from  April  to  June,  1845.  It  is 
said  that  the  subsisting  policy  did  not  expire  till  June,  and  that  a 
double  insurance  was  not  to  be  effected :  but,  if  the  lessee  had 
insured  only  the  premises  uncovered  by  the  policy,  there  would  have 
been  a  good  insurance  of  the  whole.  The  defendant's  counsel  have 
to  maintain  that  the  parties  intended  a  portion  of  the  premises  to  be 
uninsured  from  April  to  June.  It  is  urged  that  a  forfeiture  cannot 
have  accrued  if  the  insurance,  though  somewhat  delayed,  was 
effected  in  reasonable  time.  That  might  be  true,  if  the  omission 
[  •H79  ]  had  been  only  for  a  day  or  two :  but  it  cannot  be  assumed  *a8 
reasonable  that  a  party  shall  leave  premises  uninsured  for  six 
weeks  or  two  months.  There  is  also  a  material  defect  as  to  the 
names.  It  is  said  that  stat.  14  Geo.  III.  c.  78,  s.  88,  remedies  that. 
But  when  parties  covenant  they  do  not  mean  to  depend  on 
collateral  modes  of  fulfilling  the  object.  And  there  might  be  a 
specific  object  here  in  ordering  the  insurance  so  that  the  money 
should  be  payable  to  the  landlords  only. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion  on  both  points. 

Rule  discharged. 
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EEG.   V.  BELTON  (1).  ms. 

(U  Q.  B.  379—391 ;  S.  C.  17  L,  J.  M.  C.  70 ;  12  Jur.  392.)  Jaa^, 

Under  the  Victuallers'  Licensing  Act,  9  Geo.  IV.  c.  61,  the  Sessions        '-        ^ 
hearing  an  appeal  against  the  refusal  of  justices  to  grant  a  licence  cannot 
adjourn  the  appeal  to  a  subsequent  Session  for  the  purpose  of  awarding 
costs  there  after  a  taxation  in  the  interval. 

So  held  on  the  construction  of  sects.  27  and  29  (2) ;  but  without  impeach- 
ing the  authority  of  Courts  of  GFeneral  or  Quarter  Session  to  adjourn  a  case 
from  one  Session  to  another  when  no  statute  interferes. 

Martix,  in  Michaelmas  Term,  1846,  obtained  a  rule  to  show  cause 
why  the  after  mentioned  order  of  the  Middlesex  Sessions  should 
not  be  quashed  for  the  insufficiency  thereof.  The  rule  was  obtained 
on  affidavits  which  stated  the  following,  among  other,  facts. 

William  Belton  applied  to  the  justices  at  an  annual  licensing 
meeting  for  the  Tower  division  of  Middlesex  for  a  license  to  sell 
exciseable  liquors  by  retail.  The  justices,  on  March  16th,  1846, 
refused  a  license.  Belton  appealed  to  the  Middlesex  April  Sessions ; 
and  the  appeal  there  came  on  for  trial  on  the  20th  of  that  month. 
Witnesses  were  examined  for  the  appellant,  and  counsel  heard  on 
both  sides ;  and  (according  to  the  affidavits  of  Belton  and  his 
attorney)  the  Assistant  Judge  then  took  the  votes  of  the  justices, 
and  stated  the  judgment  to  be  ^that  the  license  was  refused :  and  [  *380  ] 
nothing  was  said  of  costs ;  nor  was  it  said  that  the  hearing  and 
determination  of  the  appeal  was  or  would  be  adjourned  to  another 
Session.  In  the  ensuing  month  of  June,  Belton  was  served  with 
the  following  order  (which  it  was  the  object  of  the  present  motion 
to  quash),  and  a  demand  of  the  costs  therein  mentioned.  The 
order  began : 

''  Middlesex.  At  the  General  Session  of  the  peace,  holden  in  and 
for  the  county  of  Middlesex,  at  the  Sessions  House  on  Glerkenwell 
Green,  in  and  for  the  said  county,  on  Tuesday  the  6th  day  of  May 
in  the  ninth  year  of  the  reign  "  &c.,  "  before  John  Adams,  Serjeant- 
at-law,  the  Assistant  Judge  of  the  said  Court  of  Sessions  of  the 
peace,  Edward  Orme,"  &c.,  "and  others  their  fellows,  justices  of 
our  said  lady  the  Queen,  assigned  "  &c. :  "  And  which  said  General 
Session  of  the  peace  is  from  thence  continued  and  holden  by 
adjournment  to  and  at  the  said  Sessions  House  on  Wednesday  the 
6th  day  of  May  in  the  year  aforesaid,  before "  &c.     The  order 

(1)  Distinguished  in  Baunsley  v.  under  ss.  4  and  14  of  the  same  Aot, 
Hutchinson  (1871)  L.  B.  6  Q.  B.  305,  these  sections  were  repealed  by  35  &  36 
40  L.  J.  M.  C.  97.— A.  C.  Vict.  c.  94,  s.  75 ;  see  also  37  &  38 

(2)  Except  in  so  far  as  they  relate  Vict.  c.  27. — A.  C. 
to  the  renewal  or  transfer  of  licenses, 
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Bbo.  stated  several  other  adjoomments,  down  to  May  2l8t.  **  And 
BKurov.  which  said  General  Session  of  the  peace  is  from  thence  continued 
and  holden  by  adjournment  to  and  at  the  said  Sessions  House  on 
Friday  the  22nd  day  of  May  in  the  year  aforesaid,  before  the  said 
John  Adams,  the  Assistant  Judge  "  &c.,  and  others  &c.  *'  Whereas 
William  Belton,"  of  &c.,  "  did,  at  the  General  Quarter  Session  of 
the  peace  holden  in  and  for  the  said  county  in  the  month  of  April 
last,  exhibit,  his  petition  and  appeal  against  the  refusal  of  Josiah 
Wilson,"  &c.,  "  Esquires,  certain  of  her  Majesty's  justices  of  the 
peace,  acting  '*  &c.,  **  to  grant  him  the  said  W.  Belton  a  Ucense  "  &c, 
''in  respect  of  a  house  situate"  &c.  ''And  whereas  the  said 
[  ♦881  ]  W.  Belton  gave  to  the  said  Josiah  *  Wilson,"  &c.,  "Esquires,  such 
justices  as  aforesaid,  due  notice  of  his  intention  to  appeal  to  the 
General  Quarter  Session  of  the  peace  to  be  holden  in  and  for  the 
said  county  of  Middlesex  on  Wednesday  the  1st  day  of  April, 
A.D.  1846,  against  such  their  refusal,  and  also  entered  into  a 
recognizance  with  sureties  as  required  by  the  said  Act :  at  which 
said  Quarter  Session  the  said  appeal  of  the  said  W.  Belton,  and  the 
hearing  and  determination  of  the  matter  of  such  appeal,  was  then 
by  the  Court  there  adjourned  unto  this  present  General  Session  of 
the  peace  in  and  for  the  said  county  of  Middlesex  holden  as 
aforesaid:  Now,  upon  hearing  the  said  petition  and  appeal,  and 
what  hath  been  alleged  by  the  said  respective  parties,  their  counsel 
and  witnesses,  in  and  concerning  the  premises,  this  Court  doth 
dismiss  the  said  petition  and  appeal,  and  doth  affirm  the  said 
judgment  and  determination  of  the  said  Josiah  Wilson,"  iVc, 
''  such  justices  as  aforesaid,  and  doth  order  and  adjudge  that  the 
said  W.  Belton  shall  pay  unto  the  said  Josiah  Wilson,"  &c.,  ''  such 
justices  as  aforesaid,  acting  in  and  for  the  Tower  division  aforesaid, 
or  to  whomsoever  they  may  appoint,  the  sum  of  16Z.  19«.  2d.  by 
way  of  costs,  that  sum  being  in  the  opinion  of  this  Court  sufficient 
to  indemnify  the  said  Josiah  Wilson,"  &c.,  "  as  such  justices  as 
aforesaid,  from  all  cost  and  charge  whatsoever  to  which  the  said 
last-mentioned  justices  may  have  been  put  in  consequence  of  their 
having  had  served  upon  them  notice  of  the  intention  of  the  said 
W.  Belton  to  appeal.  By  the  Court.  Hbaton  Ellis,  clerk  of  the 
peace." 

The  appeal  was  not  heard  on  the  said  5th  of  May,  nor  at  any 
time  except  at  the  Sessions  held  in  April  mentioned  in  the  above 
affidavits. 
[882  J  Belton's  attorney  deposed  that,  before  the  date  of   the  above 


VOL,  Lxxv.]        1848.    Q.  B.     11  Q.  B.  882—883.  425 

order,  namely  on  May  16th,  he  was  served  with  the  following  order         Reo. 
by  a  clerk  to  the  respondent  justices.  Beltom. 

"'Middlesex.  At  the  General  Quarter  Sessions  of  the  peace  of 
our  lady  the  Queen,  holden  in  and  for  the  county  of  Middlesex,  at 
the  Sessions  House  for  the  said  county,  on  Wednesday  the  1st  day 
of  April  in  the  ninth  year  of  the  reign  "  &c.,  "  and  from  thence 
continued  by  several  adjournments  to,  and  holden  at,  the  said 
Sessions  House  on  Monday  the  20th  day  of  April  in  the  said  ninth 
year"  &c.  "'It  is  ordered  that  the  hearing  and  determining  the 
matter  of  an  appeal  between  W.  Belton,  of  "  &c.,  ''  appellant,  and 
Josiah  Wilson,"  &c.,  "Esquires,  certain  of  her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  Tower  division  "  &c.,  *'  respondents, 
touching  their  refusal  to  grant  a  license  "  &c.,  "  do  stand  adjourned 
until  the  next  General  Session  of  the  peace  to  be  holden  for  this 
county  on  Tuesday  the  5th  day  of  May  next ;  and  that,  on  notice 
thereof  in  the  mean  time,"  &c.,  the  said  W.  Belton  and  all  persons 
concerned  do  attend  the  Court  at  the  Sessions  aforesaid  on  Friday 
the  22nd  day  of  May  next,  at  the  hour  of  ten  in  the  forenoon  of  the 
same  day,  to  hear  and  abide  the  judgment  and  determination  of  the 
same  Court  touching  the  said  appeal.     By  the  Court :  "  &c. 

On  May  19th,  the  attorney  was  served  with  a  bill  of  the 
respondents'  costs,  and  notice  of  taxation,  which  he  did  not  attend. 
Bat  he  was  present  at  the  Sessions  House  on  May  22nd,  when 
''  the  said  John  Adams,  Esq.,  then  acting  as  the  chairman  of  the 
said  Court  of  General  Sessions,  from  a  paper  writing  which  he  had 
in  his  hand,  mentioned  the  name  of  the  said  appeal,  and  said  that 
the  license  was  refused  with  costs,  and  that  the  costs  had  been 
taxed  at  the  sum  of  16Z.  Ids.  2d."  ♦The  deponent  "thereupon  [•383] 
stated  that  he  objected  to  the  said  Court  of  General  Sessions 
making  any  order  in  the  said  appeal."  And  he  afterwards  served 
the  justices  with  notices  of  motion  for  a  certiorari. 

The  deputy  clerk  of  the  peace,  by  an  affidavit  in  answer,  stated 
the  proceeding  on  April  20th  as  follows.  ''  That,  after  hearing"  &c. 
(counsel  and  witnesses),  *'  the  said  Court  of  Quarter  Sessions,  so 
holden  by  adjournment  on  the  said  20th  day  of  April  last  as 
aforesaid,  then  and  there  stated,  by  John  Adams,  Esquire,  Serjeant- 
at-law,  the  Assistant  Judge  of  the  said  Court,  that  the  said 'appeal 
would  be  eventually  dismissed."  And  **  That  the  said  Quarter 
Sessions  then  and  thereupon,  on  the  said  20th  day  of  April,  publicly 
and  in  open  Court,  and  before  the  hearing  of  the  appeal  next  in 
order  for  hearing  on  the  said  20th  day  of  April,  ordered  the  said 
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Rbo.  appeal  of  the  said  W.  Belton  to  be  adjourned  until  the  next  General 
Belton.  Sessions  of  the  peace,  to  commence  and  be  holden  in  and  for  the 
said  county  on  the  5th  day  of  May  then  next  ensuing,  in  order  that 
this  deponent,  the  said  Arthur  Grey  Maude,  as  such  deputy  clerk 
of  the  peace  as  aforesaid,  nlight  in  the  mean  time  tax  the  costs  of 
the  said  justices  the  respondents  in  the  said  appeal,  and  be  prepared 
at  such  next  General  Sessions  to  report  to  the  Court  on  the  appeal 
day,  which  would  be  on  the  22nd  day  of  the  said  month  of  May,  of 
such  General  Sessions,  his  opinion  of  the  amount  of  costs  to  be 
awarded  to  the  said  respondents  in  the  event  anticipated  of  a 
refusal  of  the  said  license."  The  same  course  was  pursued  as  to 
several  other  appeals.  ' 

Another  deponent  stated  that  the  same  course  was  pursued  as  to 
several  other  appeals:  and  that,  on  22nd  May,  a  case  similarly 
[  *384  ]  circumstanced  to  that  of  '''Belton  was  called  on,  and  counsel 
objected  that  the  Court  had  no  power  to  award  costs  at  this 
Session.  The  Assistant  Judge  then  said  that,  in  all  such  cases 
then  standing  in  the  paper,  the  Court,  if  so  required  by  the 
appellant,  would  receive  evidence  and  hear  the  case  through,  and 
form  its  judgment  on  the  circumstances  then  brought  before  it. 
None,  however,  of  the  appellants  whose  cases  afterwards  came  on 
(among  whom  was  Belton)  offered  evidence,  or  argued  further 
against  the  power  to  award  costs. 

The  chairman's  m.inutes  in  Belton's  case  were :  on  April  20th, 
'*  License  to  be  refused.  Adjourned  till  next  Session."  On 
May  22nd,  "License  refused.     161.  Ids.  2d." 

Pashley  now  showed  cause  (i) : 

On  the  a£Qdavits  as  they  now  stand,  the  only  question  is  whether 
the  April  Sessions  had  power  under  the  Licensing  Act,  9  Geo.  IV. 
c.  61,  to  adjourn  this  appeal  to  the  Sessions  in  May  (2).  It  is 
evident,  from  the  manner  in  which  "  the  Court "  and  *'  the  said 
[  *885  ]  Court "  are  spoken  of  in  sect.  29  (3),  that  *the  Sessions  are  deemed 
a  continuing  Court  for  this  purpose.  This  is  so,  independently  of 
the  statute.     ♦     *     * 

(1)  This  case  was  partly  heard,  lay,  sect.  34  not  being  applicable.  And 
but  adjourned,  in  Michaelmas  Term  see  Beg.  v.  Deane,  57  £.  B.  602  (2  Q.  B. 
(November  13th),  1847.    It  was  now      96). 

re-argued  from  the    beginning,    the  (3)  See  35  &  36  Vict.  c.  94,  s.  75, 

Court   not   consisting    of    the    same  and  Sch.  11.,  and  37  &  38  Yict.  c.  27. — 

Judges.  A.  C 

(2)  It  was  agreed  that  a  certiorari 
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MartiUy  contra :  Rbo. 

First,  the  order  shows  on  the  face  of  it  a  want  of  jurisdiction,      Belton. 
because  the  magistrates  could  not,  by  the  statute,  adjourn  the       t  ^^^  ^ 
hearing  and  determination  of    the    appeal  to  another  Session. 
Secondly,  there  was  not  really  an  adjournment ;   and  the  order 
ought  to  be  quashed,  so  that,  if  it  can  be  done,  an  order  may  be 
returned  stating  the  fact  truly.     ♦     *     * 

Lord  Denman,  Ch.  J. :  [  388  ] 

I  think  the  language  of  this  Act  is  clear,  and  confines  the  whole 
proceeding  to  the  *next  Court  of  General  or  Quarter  Sessions  (not  [  •38»  ] 
within  twelve  days)  after  the  cause  of  complaint  shall  have  arisen. 
I  agree  in  the  opinion  expressed  by  Lord  Ellenborouoh  in  Rex  v. 
The  Justices  of  Wilts  (i)  as  to  the  power  inherent  in  the  Sessions 
under  ordinary  circumstances,  though  it  is  true  that,  in  that  case, 
as  my  brother  Patteson  intimated  in  Reg.  v.  Kijnbolton  (2),  it  was 
not  necessary  to  lay  down  so  general  a  proposition.  But,  giving 
the  fullest  effect  to  the  general  rule  of  law,  I  think  the  Sessions 
had  no  power  to  act  upon  it  under  this  statute.  It  has  been 
deemed  desirable  there  that  every  thing  should  be  settled  speedily. 
The  language  of  s^ts.  21,  27  and  29  shows  that  intention.  It  is 
indeed  possible  that  the  Court  may  be  equally  divided;  but  the 
result  then  would  be  that  the  judgment  of  the  Sessions  would  be 
the  judgment  of  the  justices  out  of  Sessions.  It  is  possible,  too, 
that  time  may  be  exhausted  by  keeping  back  documents  or 
witnesses,  or  by  other  means  of  delay:  but  it  must  be  supposed 
that  the  Court  would  prevent  parties  from  turning  such  expedients 
to  advantage.  I  think  that,  in  the  present  case,  what  was  done  at 
the  first  Sessions  was  final,  and  there  was  no  power  to  adjourn. 

Patteson,  J. : 

The  decision  of  this  case  turns  upon  the  statute  now  before  us, 
and  must  not  be  considered  as  interfering  with  the  general 
authority  to  adjourn.  Whatever  that  authority  may  be,  here  is  a 
statute  enacting  that  appeal  shall  be  made  to  the  next  General  or 
Quarter  Sessions,  *'  and  the  Court  at  such  Session  "  shall  hear  and 
determine,  and  make  its  order  with  or  ^without  costs.  I  do  not  [  *390  } 
know  that  I  should  lay  much  stress  on  sect.  21.  The  words  there 
giving  power  to  adjourn  may  be  added  ex  majori  cauteld ;  and  the 
omission  of  such  words  in  another  clause  would  hardly  avail  to  take 

(1)  13  East,  352.  (2)  6  Ad.  &  El.  603. 
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Rbo.        away  the  power  if  it  were  not  done  by  particular  words  expressing  a 
Bjelton.      limitation.     But  here  the  words  of  sect.  27,  and  sect.  29  also,  have 
that  effect. 

Coleridge,  J. : 

I  would  not  break  in  upon  the  general  power  of  Quarter  Sessions 
to  adjourn  cases  depending,  which  is  a  very  useful  one.  But  here 
a  specific  limit  is  given  by  the  language  of  the  Act.  The  words 
"Session"  and  "Sessions"  are  often  used  indiscriminately:  but 
here,  in  sect.  27,  an  appeal  is  given  to  the  General  or  Quarter 
Sessions ;  and  then  it  is  said  that  "  the  Court  at  such  Session  " 
shall  hear  and  determine,  and  shall  make  such  order,  with  or 
without  costs,  as  to  "  the  said  Court "  shall  seem  meet.  The 
whole  power  of  the  Court  arises  on  this  clause,  and  is  tied  up  by  it. 
As  to  the  assertion. that  the  appellant  might  have  been  heard  at  the 
May  Sessions,  the  cause  could  not  be  heard  at  one  Session  and  then 
heard  at  another.  It  was,  in  effect,  determined  in  April ;  and  an 
order,  made  for  a  particular  purpose,  reduced  the  following  Session, 
as  regarded  this  case,  to  a  mere  ministerial  sitting.  Then  to  offer 
that  the  case  should  be  gone  through  again,  when  the  matter  was 
prejudged  and  the  parties  not  prepared  with  witnesses,  was  to 
offer  nothing.  This,  however,  relates  to  the  last  point :  the  first  is 
sufficient  to  decide  the  case. 

WlOHTMAN,   J. : 

I  am  of  the  same  opinion,   without    impugning  the   general 

[  *Z9i  ]       doctrine  as  to  the  power  of  Sessions  *to  adjourn.     I  agree  that  the 

proviso  in  sect.  21,  if  it  stood  alone,  would  not  be  sufficient  to 

decide  this  case ;  but  I  think  it  has  an  important  bearing  as  it 

shows  the  general  intention  of  those  who  framed  the  Act. 

Rule  (absolute. 
1848.  DOE   D.   BUDDLE   v.   LINES  (1). 

^''^'  (11  Q.  B.  402—406 ;  S.  C.  17  L.  J..a  B.  108 ;  12  Jur.  80.) 

[  402  ]  Tenant  for  a  term  underleased.    The  sub-lessee  held  over,  and  paid  rent. 

The  original  lease  commenced  at  Christmas  and  expired  at  Midsununer. 
Held  that  the  tenancy  from  year  to  year  commenced  at  Midsummer,  not 
Christmas,  and  notice  to  quit  must  be  given  accordingly. 

Ejectment   for   premises    in   Middlesex.     There   was  a   single 

demise  by  William  Buddie,  laid  on  26th  June,  1847. 

(1)  Distinguished  in  Kelly  v.  PaUerson  (1874)  L.  R.  9  0.  P.  686,  43  L.  J. 
C.  P.  320.— A.  C. 
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On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex       DoEd. 
during  the  present  Term,  it  appeared  that  the  Grand  Junction        ^^^^^ 
Canal  Company  leased  the  premises,   for  twenty-one  years   and       links. 
three  quarters,  from  24th  December,  1825,  to  James  Southgate 
Stevens.     He  assigned  the  lease  to  John  Taft  on  29th  September, 
1881.    In  1882,  Taft  underleased  to  Messrs.  Pitcher  and  Carter  a 
moiety  of  the  premises  at  60Z.  a  year,  payable  quarterly,  the 
holding  to  commence  from  December  25th,  1881,  for  fourteen  years 
and  a  half  then  to  come  *and  unexpired.      His  interest  subse-      [  **08  ] 
quently  came  to  the  lessor  of  the  plaintiff,  and  that  of  Pitcher  and 
Carter  to  the  defendant.      Their  term,  and  consequently  the  defen- 
dant's, expired  on  24th  June,  1846.      The  defendant  held  over  and 
paid  rent.     Taft  had  had  another  lease  granted  to  him  by  the 
Grand  Junction  Canal  Company  ;  which  lease  was  also  assigned  to 
the  lessor  of  the  plaintiff.     On  Christmas  Day,  1846,  a  notice  to 
quit,  for  the  24th  June,  1847,  was  served  upon  the  defendant.     On 
this  state  of  facts  the  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  leave  to  move  to  enter  a  verdict  for  the  defendant 
if  the  Court  should  be  of  opinion  that  the  notice  ought  to  have  been 
to  quit  at  Christmas,  1847. 

Keating  now  moved  accordingly  (i) : 

The  question  is,  when  the  tenancy  from  year  to  year  was  to  be 
determined.  When  a  tenant,  whose  term  ends  in  the  broken  part 
of  a  year,  holds  over  and  pays  rent,  does  his  new  tenancy  expire 
with  reference  to  his  original  entry,  or  at  the  broken  part  of  the 
year?  It  determines  with  reference  to  the  original  entry:  and, 
therefore,  in  this  case  the  notice  to  quit  ought  to  have  been  for 
Christmas,  1847.  Doe  d.  Robinson  v.  Dobell  (2)  was  a  case  of  a 
tenant  overholding  after  the  expiration  of  a  valid  lease  ;  and  in  that 
case  the  current  year  was  held  to  refer  to  the  original  entry :  but  a 
tenant  entering  under  a  lease  only  professing  to  create  a  tenancy,  if 
he  pays  rent,  becomes  a  tenant  from  year  to  year  upon  the  terms  of 
the  lease.  There  is  a  stronger  analogy  *still  to  another  class  of  cases.  [  *^0i  } 
Where  tenant  for  life  makes  lease  for  years  and  dies  in  the  middle 
of  the  year,  and  the  remainderman  accepts  rent,  there  a  tenancy 
from  year  to  year  is  created ;  and  such  tenancy  is  determinable, 
and  notice  to  quit  must  be  given,  with  reference  to  the  original  entry. 

(1)  Before  Lord  Denman,   Oh.  J.,      health. 
Patteson  and  Coleridge,  JJ.      Wight-  (2)  55  E.  E.  434  (1  Q.  B.  806). 

man,  J.  was  absent  on  account  of  ill 
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DOE  d.  (Pattbson,   J. :  .In  Doe  d.  Robinson  v.  Dobell  (i)  the  notice  to 

r.  quit  was  expressly  mentioned  in  the  original*  terms  of  the  lease.) 

LIKKS. 

In  the  present  case,  as  soon  as  the  holding  over  commenced,  all  the 
terms  of  the  old  lease  would  be  imported  into  the  tenancy  :  Doe  d. 
Collins  V.  Weller{2).  But  the  instance  of  the  remainderman  is  very 
strong,  because  he  does  not  claim  under  the  tenant  for  life,  and, 
therefore,  there  is  no  privity  between  him  and  the  lessee.  The 
remainderman  has  no  power  of  contracting  with  tenants  ;  and  yet 
the  tenancy  which  has  arisen  from  his  receipt  of  rent  has  reference 
to  the  original  entry :  Roe  d.  Jordan  v.  Ward  (3).  This  case 
supports  the  general  principle  that  a  tenancy  from  year  to  year 
must  be  taken  to  refer  to  the  original  entry  when  it  is  established 
merely  by  payment  of  rent. 

(Pattbson,  J. :  If  you  suppose  a  lease  to  expire  on  a  quarter 
day,  and  rent  to  be  then  received,  that  would  explain  a  great  many 
of  the  cases.) 

CoLTMAN,  J.  says,  in  Berrey  v.  Lindley  (4) :  "  A  party  who  enters 
under  an  agreement  void  by  the  Statute  of  Frauds,  becomes  by  that 
statute  tenant  at  will  to  the  owner,  and  the  tenancy  described  in  the 
statute  as  a  tenancy  at  will  has  since  been  construed  to  enure  as  a 
tenancy  from  year  to  year.  But  such  tenant  may  quit  without 
notice,  and  be  ejected  without  notice,  at  the  expiration  of  the  period 
J  •406  ]  contemplated  in  the  agreement :  *Doe  d.  TUt  v.  Stratton  (6).  If, 
subsequently  to  that  period,  the  tenant  goes  on  paying  the  rent,  I 
think  he  must  be  considered  as  tenant  with  reference  to  the  period 
of  the  original  entry,  unless  something  appears  which  shows  that 
a  different  arrangement  was  come  to.'* 

(Lord  Denman,  Ch.  J. :  The  case  itself  is  hardly  in  point.) 

In  that  case  it  was  agreed  from  the  first  that  the  term  should  end 
at  a  broken  part  of  the  year ;  it  was  a  lease  for  five  years  and  a 
half;  it  might  have  seemed,  therefore,  as  if  the  lease  tenancy 
was  to  be  reckoned  from  that  point ;  yet  it  was  held  otherwise. 

(Coleridge,  J. :  According  to  you,  if  a  man  holds  over  for  a 
.single  day,  he  is  in  for  a  year  and  a  half.) 

(1)  55  H.  E.  434  (I  Q.  £.  806).  (4)  60  E.  E.  558  (3  Man.  &  G.  498, 

(2)  4  B.  E.  496  (7  T.  E.  478).  612). 

<3)  2  E.  E.  728  (1  H.  13L  97).  (6)  4  Bing.  446. 
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That  is  80  if  rent  has  been  received  subsequently.  Dok  d. 

BUDDLE 
V. 

(CoLBBiDGB,  J.:  Is  there  any  case  where  the  original  term        lines. 
expired  by  the  death  of  tenant  for  life  in  the  middle  of  a  quarter  ?) 

The  cases  support  Doe  d.  RoUnson  v.  Dobell{i)  and  Berrey  v. 

Lindley  (2) :    and   it    is  convenient  that   there   should  not  be  a 

broken  portion  of  the  year.    These  tenancies  are  for  the  benefit  of 

occupants;  and  it  is  most  desirable  that  they  should  be  able  to 

adapt  their  husbandry  to  holdings  regulated   by  their  original 

entry. 

Cur.  adv,  vulU 

LoBD  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  opinion  that  the  tenancy  from  year  to  year  commenced  at 
the  expiration  of  the  previous  lease.      This  is  not  at  variance  with 
any  of  the  cases.    The  original  entry  spoken  of  in  them  is  the 
original  entry  of  *the  lessee  himself.    That  is  not  so  here ;  and       r  4.40^  1 
there  is  no  foundation  for  the  argument  which  has  been  advanced. 

Rtde  refused. 

m 

JACOBS  V.  TARLETON.  i84s. 

(11  a  B.  421-424 ;  S.  C.  17  L,  J.  Q.  B.  194 ;  12  Jur.  517.)  Jan^l. 

Where  plaintiff,  who  sued  as  indorsee  of  a  bill  of  exchange,  relied,  in  the  [  *^1  ] 
first  instance,  upon  a  primd  facie  case  by  evidence  of  the  indorser's  hand- 
writing, evidence  was  given  for  the  defence  (on  a  plea  traversing  the 
indorsement)  to  show  that  plaintiff  was  too  poor  to  have  given  value  for  the 
bill,  and  had  disclaimed  all  knowledge  of  it :  Held,  that  plaintiff  could  not 
give  evidence  in  reply  that  he  was  able  to  give  value,  and  had  actually 
discounted  the  bill,  because  such  evidence  was  not  in  contradiction,  but 
merely  confirmatory  of  his  primd  facte  case. 

Assumpsit  by  indorsee  of  a  bill  of  exchange  against  the  acceptor. 
The  third  plea  traversed  the  indorsement  to  the  plaintiff.  Issue 
thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Summer  Assizes  for  the 
county  of  Surrey,  1847,  the  plaintiff,  in  support  of  his  case  on  the 
above  issue,  relied  upon  the  mere  proof  of  the  handwriting  of  the 
alleged  indorsement.  For  the  defendant  evidence  was  given  to 
show  that  the  plaintiff  was  too  poor  to  have  given  value  for  the 
bill,  and  that  he  had  denied  all  knowledge  of  it,  and  had  also 
denied  having  authorized  any  one  to  bring  the  action.    It  was  then 

(1)  55  B.  B.  434  (1  Q.  B.  606).  (2)  60  B.  B.  558  (3  Man.  &  G.  498). 
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Jacobs  proposed  to  give  evidence  for  the  plaintiff,  in  reply,  to  show  that  he 
tablbton.  l^ad  the  means  of  discounting  the  bill,  and  had  in  fact  discounted 
it.  The  learned  Judge  rejected  this  evidence,  on  the  ground  that 
the  plaintiff  was  bound  to  go  into  his  whole  case  in  the  first 
instance.  A  verdict  having  been  given  for  the  defendant  on 
this  issue. 

Chambers^  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  evidence  in  reply  had  been 
improperly  rejected. 

Sir  F.  Thesiger,  Shee,  Serjt.  and  Ogle,  on  a  former  day  in  this 
Term,  showed  cause  (i),  and  contended  that  it  was  not  competent 
[  •422  ]  to  the  plaintiff  to  rely  upon  a  pi-imd  *facie  case  in  the  first  instance, 
and  then  to  support  it  by  further  evidence  in  reply.  Rees  v. 
Smith  (2),  Browne  v.  Murray  {s),  and  Marston  v.  AUen{i)  were 
cited. 

Chambers  and  Petersdorfff  contra  : 

Proof  of  the  indorsee's  handwriting  is  the  only  evidence  usually 
given  to  prove  his  indorsement :  and  any  change  of  practice  would 
lead  to  great  inconvenience  ;  for  it  will  become  necessary  in  every 
case  to  go  into  the  merits  of  the  indorsement  in  the  first  instance 
for  the  purpose  of  anticipating  every  sort  of  defence.     ♦     ♦     * 

Cur.  adv.  vtUt 

[  423  ]       LoBD  Dbnman,  Ch.  J.  uow  delivered  the  judgment  of  the  C!ourt  : 

The  question  in  this  case  was,  whether  the  learned  Judge  was 
right  in  refusing  to  allow  a  witness  of  the  name  of  Lawrence  Levi 
to  be  called  by  the  plaintiff  in  reply,  upon  the  trial  of  an  issue 
whether  a  bill  of  exchange  had  been  indorsed  to  him,  the  plaintiff, 
or  not. 
[  •424  ]  The  issue  was  single ;  and  the  onus  of  proof  was  upon  ♦the 

plaintiff.  He  might  either  rely  upon  a  prima  facie  case,  or  go  into 
all  the  evidence  he  had  to  confirm  the  prima  facie  case ;  but  we 
think  that  he  was  not  entitled  to  rely,  in  the  first  instance,  upon  a 
prima  facie  case  upon  that  issue,  and  afterwards,  when  that  primn 
case  was  called  in  question  by  the  defendant,  to  call  other  evidence 

(1)  Before   Lord   Denman,  Ch.  J.,      E.  E.  748,  note). 

Coleridge  and  Wightman,  JJ.  (3)  27  R.  E.  748  (Ey.  &  M.  254). 

(2)  2  Stark.  N.  P.  C.  31  (stated  72  (4)  68  E.  E.  785  (8  M.  &  W.  494). 
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to  confirm  his  primd  facie  case.  It  was  not  proposed  to  call 
Lawrence  Levi  to  contradict  any  statement  made  by  the  defen- 
dant's witnesses,  bat  to  add  a  fact  tending  to  confirm  the  plaintiff's 
prima  facie  case.  This  we  think  he  was  not  entitled  to  do,  if 
objected  to,  and  that  the  learned  Judge  was  right  in  refusing  to 

allow  him  to  call  the  witness. 

Rtde  discharged. 


JA00B8 

Tarlstok. 


HUTT  V.  MORRELL  and  Another. 

(11  a  B.  426—442 ;  S.  0.  16  L.  J.  Q.  B.  240;  11  Jur.  347.) 

To  a  declaration  in  trover  for  pigs,  wheat,  straw,  and  other  chattels, 
defendant  pleaded  that  C.  held  a  farm,  as  tenant  to  defendant,  by  demise, 
for  a  term;  and  justified  the  taking,  within  six  calendar  months  after  the 
expiration  of  the  term,  and  while  C.  was  in  possession  of  the  said  farm,  and 
the  pigs  &c.  were  thereon,  as  a  distress  for  rent  arrere.  Beplication,  as  to 
wheat,  straw,  pigs  &c.,  parcel  of  the  cattle,  goods  and  chattels,  that  plain- 
tiff had  sued  out  a^.  fa.  on  a  judgment  against  C,  under  which  writ  the 
sheriff  seized  farming  stock,  goods,  chattels  and  growing  crops  of  C.  on  the 
said  farm,  and,  within  a  reasonable  time  afterwards,  and  before  the  distress, 
assigned  to  plaintiff,  by  agreement,  the  farming  stock,  goods,  chattels  and 
the  growing  crops,  cut  and  uncut,  in  satisfaction  of  the  debt  &c.,  plaintiff 
thereby  agreeing  not  to  carry  off,  or  dispose  of  for  the  purpose  of  being 
carried  off,  any  straw  threshed  or  unthreshed,  except  such  wheat  straw  as 
C.  had,  or,  in  case  the  execution  had  not  been  levied,  would  have  had,  a 
right  to  dispose  of,  or  any  straw  of  crops  growing,  except  as  aforesaid,  or 
any  chaff,  &c.  (as  in  Sale  of  Farming  Stock  Act,  1816,  56  Geo.  III. 
c.  50,  s.  1)  being  the  produce  of  the  farm,  but  that  he  should  use  and 
expend  the  same,  except  as  before  excepted,  on  the  farm,  according  to  the 
custom  of  the  country:  That  the  wheat  and  straw  in  the  declaration 
mentioned  were  the  produce  of  the  said  growing  crops,  having  at  the 
time  when  &c.,  been  severed  from  the  soil,  and  continuing  on  the  farm : 
That  the  pigs  were  kept  and  used  by  plaintiff  on  the  farm  for  consuming 
the  straw,  under  the  statute  and  the  agreement:  and  that,  when  defen- 
dant distrained,  a  reasonable  time  had  not  elapsed  for  the  consumption  of 
the  straw. 

Held,  in  Q.  B.,  on  special  demurrer,  a  bad  replication,  because  it  did  not 
negative  the  case  (mentioned  in  sect.  3)  of  a  covenant  or  written  agreement 
being  shown  to  exist  at  the  time  of  the  assignment,  and  therefore  did  not 
make  it  appear  that  the  pigs,  which  were  distrainable  at  common  law,  were 
protected  by  the  statute :  And,  also,  because  it  did  not  appear  that  the  wheat 
straw  distrained  was  not  such  as,  within  the  exception  in  the  agreement,  C. 
had  a  right  to  dispose  of. 

To  the  same  plea,  and  as  to  the  residue  of  the  cattle,  goods  and  chattels, 
plaintiff  replied  that,  at  the  time  of  the  distress,  0.  was  in  possession  of  only 
part  of  the  farm,  and  the  said  residue  of  the  cattle,  goods  and  chattels  was 
not  on  that  part :  concluding  with  a  verification. 

Held,  in  Q.  B.,  on  special  demurrer,  that  the  replication  was  bad,  and 
t^t  the  plaintiff  ought  to  have  traversed  the  averment  that  C.  was  in  pos- 
session of  the  farm,  or  the  averment  that  the  goods  &c.  were  on  the  farm ; 
or  else  to  have  new  assigned. 

Held  by  the  Court  of  Exchequer  Chamber,  that  the  first  part  of  the 
R.R. — VOL.  LXXV.  28 
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HT7TT  replication  was  bad  in  substanoe,  because  it  did  not  expressly  show  either 

«.  that  no  part  of  the  straw  or  produce  was  such  as  the  plaintiff  might  hare 

MOBBBLL.  removed  at  the  time  of  the  assignment,  or,  if  any  was  so  removeable,  that 

a  reasonable  time  for  removing  it  had  not  expired  at  the  time  of  the  distress. 

Judgment  affirmed  on  this  ground. 

Trover  for  cattle,  goods  and  chattels,  to  wit  10  pigs,  10  swine, 
100  tons  of  wheat,  100  tons  of  straw,  100  tons  of  barley  &c.  (like 
[  *426  ]      quantities  of  clover,  *oats,  vetches,  peas  and  hay),  ten  tons  of  flour, 
and  various  articles  of  furniture,  &c. 

Last  plea  :  That  Mary  Cox  held  a  farm  called  &c.,  in  the  parish 
&c.  in  the  county  of  Berks,  as  tenant  thereof  to  defendants,  by  a 
demise  for  a  certain  term  at  the  yearly  rent  &c. ;  that,  on  29th 
September,  1842,  rent  was  in  arrear,  and  the  same  so  continued  at 
the  time  when  &c.  That  the  cattle,  &c.,  in  the  declaration  men- 
tioned, were,  at  the  time  when  &c.,  in  and  upon  the  said  farm ; 
wherefore  defendants,  at  the  time  when  &c.,  and  within  six 
calendar  months  next  after  the  said  29th  September,  and  next  after 
the  conclusion  of  the  said  term,  and  during  the  continuance  of  the 
title  and  interest  of  defendants  in  the  farm,  and  while  Mary  Cox 
was  still  in  possession  of  the  said  farm  (i),  did  enter  into  and  upon 
the  said  farm,  and  did  then  and  upon  the  said  farm  seize,  take  and 
distrain  the  said  cattle,  goods  &c.,  so  being  upon  the  said  farm, 
as  and  for  a  distress  &c.,  and  took  and  impounded  &c.,  according 
to  the  statute  &c. ;  and,  the  same  not  being  replevied,  defendants, 
at  the  time  when  '&c.,  sold  &c. :  which  is  the  said  conversion  &c. 
Verification. 

Beplication,  so  far  as  relates  to  the  said  pigs,  swine,  wheat, 
straw,  barley,  oats,  vetches,  peas  and  hay,  parcel  of  the  said  cattle, 
goods  and  chattels,  &c.  :  That,  before  the  time  when  &c.,  viz. 
on  Sec.,  plaintiff,  by  the  consideration  &c. :  stating  judgment 
recovered  by  plaintiff  in  Q.  B.  against  the  said  Mary  Cox  and  one 
Bichard  Cox  for  a  debt  and  damages,  and  fi.  fa.  at  plaintiff's  suit 
.  directed  to  the  Sheriff  of  Berkshire  to  levy  of  the  goods  and 
[*427]  chattels  of  M.  and  R  Cox  in  his  bailiwick  the  said  *debt  and 
damages  &c. ;  which  writ,  indorsed  to  levy  570Z.  S«.,  and  interest 
&c.,  was  delivered  &c. ;  by  virtue  of  which  writ  the  sheriff,  after- 
wards and  before  the  time  when  &c.,  and  during  the  said  term  in 
the  plea  mentioned,  viz.  on  &c.  (6th  July,  1842),  seized  and  took 
in  execution  certain  farming  stock,  goods,  chattels  and  effects,  and 
also  the  crops  of  Mary  Cox,  then  sown  and  growing  in  and  upon 
the  said  farm,  to  wit  10  acres  of  wheat,  10  acres  of  barley,  10  acres 
(1)  See  stat  8  Ann.  c.  14,  ss.  6,  7. 
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of  oats,  10  acres  of  vetches,  10  acres  of  peas,  and  10  acres  of  grass,        Hutt 
then  growing  in  and  upon  the  said  farm  :  And  thereupon,  within  a     mobrxlu 
reasonable  time  afterwards,  and  before  the  said  time  when  <&c., 
and  before  defendants  entered,  seized,  &c.,  as  in  the  plea  men- 
tioned, and  whilst  the  writ  was  in  force,  to  wit  on  &c.,  by  a  certain 
paper  writing  then  made  and  subscribed  as  well  by  the  said  sheriff, 
to  wit  &c.  (naming  him),  as  by  the  plaintiff,  the  said  sheriff,  in 
satisfaction  to  the  extent  of  4882.  Qs.  (at  which  sum  the  said  farming 
stock,  goods,  chattels,  effects  and  growing  crops,  so  seized  <&c.,  as 
aforesaid,  had  been  valued)  towards  the  said  570Z.  3^.  and  interest 
&c.,  assigned  to  the  plaintiff  the  said  growing  crops  and  crops  of 
com,  cut  and  uncut,  severed  or  not  severed,  and  the  farming  stock, 
goods,  chattels  and  effects  so  taken  in  execution  as  aforesaid  and 
then  being  on  the  said  farm,  habendum  to  plaintiff,  his  executors, 
&c.,  as  his  and  their  own  goods  and  chattels  :  and  the  plaintiff 
thereby  agreed  with  the  said  sheriff  that  plaintiff  should  not  carry 
off,  nor  sell  or  dispose  of  for  the  purpose  of  being  carried  off,  from 
the  said  farm  any  straw  threshed  or  unthreshed,  except  such  wheat 
straw  as  the  said  M.  Cox  and  B.  Cox  had  a  right  to  sell  or  dispose 
of,  or  would  have  had  a  right  to  sell  or  dispose  of  in  case  the  said 
execution  had  not  been  levied,  ♦or  any  straw  of  crops  growing       [•428] 
except  as  aforesaid,  or  any  chaff,  fodder  (i)  or  turnips,  or  any 
manure,  compost  or  ashes,  nor  any  hay,  grass  or  grasses,  natural 
or  artificial,  nor  any  tares  or  vetches,  nor  any  roots  or  vegetables, 
being  the  produce  of  the  said  farm,  but  should  use  and  expend  the 
saipe,  except  as  before  excepted,  on  the  said  farm,  in  such  manner 
as  would  accord  with  the  custom  of  the  country:  And  the  said 
sheriff,  so  far  as  he  lawfully  might  &c.,  did  thereby  allot  &c.  to 
plaintiff  the  use  of  the  following  buildings,  &c.,  on  the  said  farm, 
namely  &c.,  until  25th  March  then  next,  for  using  and  consuming 
the  said  straw,  chaff,  &c.  thereby  sold  and  assigned.    Averment 
that,  at  the  said  time  when  &c.,  the  said  wheat,  straw,  barley,  oats, 
vetches,  peas  and  hay,  in  the  declaration  mentioned,  were  the 
produce  of  the  said  growing  crops  so  seized  and  taken  in  execution 
as  aforesaid,  and,  after  the  said  seizing  and  taking  in  execution, 
and  before  the  time  when  &c.,  to  wit  on  &c.,  cut  and  severed  from 
the  soil  of,  and,  thenceforth  until  and  at  the  said  time  when  &c. 
still  continuing  on,  the  said  farm :  And  that,  at  the  said  time 
when  &c.,  the  said  pigs  and  swine  were  beasts  kept  and  used  by 
plaintiff  on  the  said  farm  for  the  purpose  of  consuming  the  said 

(1)  Sic. 
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straw  and  other  produce,  under  the  provisions  of  a  certain  Act  &c. 
(56  Geo.  III.  c.  50)  intituled  ''  An  Act  to  regulate  the  sale  of 
farming  stock  taken  in  execution  "  (i)  and  the  said  agreement  of 
the  plaintiff.  And  *that,  at  the  time  when  defendants  entered, 
seized  and  distrained  as  in  the  plea  mentioned,  a  reasonable  time 
*had  not  elapsed  for  the  plaintiff  to  consume  the  said  straw  and 


(1)  Stat  66  Geo.  III.  c.  50,  s.  1. 
"Whereas  it  is  expedient  that  the 
execution  of  legal  process  should  be  so 
regulated,  as  to  be  consistent  with 
good  husbandry,  and  the  effect  and 
intent  of  covenants  and  agreements 
entered  into  between  the  owners  and 
occupiers  of  land  let  to  farm;  "  ''  Be 
it  enacted"  &c.,  "That  from  and 
after"  &c.,  "no  sheriff"  &c.,  "shall, 
by  virtue  of  any  process  of  any  court 
of  law,  carry  off  or  sell  or  dispose  of 
for  the  purpose  of  being  carried  off 
from  any  lands  let  to  farm,  *any  straw 
threshed  or  unthreshed,  or  any  straw 
or  crops  growing,  or  any  chaff,  colder 
or  any  turnips,  or  any  manure,  com- 
post, ashes  or  seaweed,  in  any  case 
whatsoever;  nor  any  hay,  grass  or 
grasses,  whether  natural  or  artificial, 
nor  any  tares  or  vetches,  nor  any  roots 
or  vegetables,  being  produce  of  such 
lands,  in  any  case  where,  according  to 
any  covenant  or  written  agreement, 
entered  into  and  made  for  the  benefit 
of  the  owner  or  landlord  of  any  farm, 
such  hay,"  &c.,  **  ought  not  to  be 
taken  off  or  withholden  from  such 
lands,  or  which  by  the  tenor  or  effect 
of  such  covenants  or  agreements,  ought 
to  be  used  or  expended  thereon,  and  of 
which  covenants  or  agreements,  such 
sheriff  or  other  officer  shall  have  re- 
ceived a  written  notice  before  he  shall 
have  proceeded  to  sale." 

Sect.  3.  "  Provided  always,  and  be 
it  further  enacted.  That  such  sheriff 
or  other  officer  executing  such  process 
may  dispose  of  any  crops  or  produce 
hereinbefore  mentioned,  to  any  person 
or  persons  who  shall  agree  in  writing 
with  such  sheriff  or  other  officer,  in 
cases  where  no  covenant  or  written 
agreement  shall  be  shown,  to  use  and 
expend  the  same  on  such  lands,  in  such 
manner  as  shall  accord  with  the  cus- 
tom   of   the  countiy;    and  in  cases 


where  any  covenant  or  written  agree- 
ment shall  be  shown,  then  according 
to  such  covenant  or  written  agree- 
ment :  and  after  such  sale  or  disposal 
so  qualified,"  &c :  liberty  to  vendee  to 
use  all  necessary  bams,  buildings,  Ac, 
for  the  purpose  of  consuming  such 
crops  or  produce,  as  the  sheriff  &c, 
shall  assign,  and  which  such  tenant  or 
occupier  would  have  been  entitled  to 
and  ought  to  have  used  for  the  like 
purpose  on  such  lands. 

Sect.  6.  "  And  be  it  further  enacted. 
That  in  all  cases  where  any  purchaser 
or  purchasers  of  any  crop  or  produce 
hereinbefore  mentioned  shall  have 
entered  into  any  agreement  with  such 
sheriff  or  other  officer,  touching  the 
use  and  expenditure  thereof  on  lands 
let  to  farm,  it  shall  not  be  lawful  for 
the  owner  or  landlord  of  such  lands  to 
distrain  for  any  rent  on  any  com,  hay, 
straw  or  other  produce  thereof,  whidi, 
at  the  time  of  such  sale  and  the  execu- 
tion of  such  agreement  entered  into 
under  the  provisions  of  this  Act,  shall 
have  been  severed  from  the  soil,  and 
sold,  subject  to  such  agreement,  by 
such  sheriff  or  other  officer;  nor  on 
any  turnips,  whether  drawn  or  grow- 
ing, if  sold  according  to  the  provisions 
of  this  Act;  nor  on  any  horses,  sheep 
or  other  cattle,  nor  on  any  beast  what- 
soever, nor  on  any  waggons,  carts  or 
other  implements  of  husbandry,  which 
any  person  or  persons  shall  employ, 
keep  or  use  on  such  lands,  for  the 
purpose  of  threshing  out,  carrying  or 
consuming  any  such  com,  hay,  straw, 
turnips  or  other  produce,  under  the 
provisions  of  the  Act,  and  the  agree- 
ment or  agreements  directed  to  be 
entered  into  between  the  sheriff  or 
other  officer,  and  the  purchaser  or  pur- 
chasers of  such  crops  and  produce,  as 
hereinbefore  are  mentioned." 
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produce  according  to  the  said  agreement  and  the  provisions  0!  the        hittt 
said  Act.    Verification.  Mobbbll. 

And,  as  to  the  plea  lastly  pleaded,  so  far  as  the  same  plea  relates 
to  the  residue  of  the  said  cattle,  goods  and  chattels :  That,  at  the 
time  when  &c.,  and  at  the  time  when  defendants  so  entered,  &c. 
and  distrained,  as  in  the  said  plea  mentioned,  the  said  Mary  Cox  was 
in  possession  of  part  only,  and  not  of  the  whole,  of  the  said  farm : 
and  that  the  said  residue  of  the  said  cattle,  goods  and  chattels  was 
not,  nor  was  any  part  thereof,  on  the  said  part  of  the  said  farm 
then  in  the  possession  of  the  said  Mary  Cox.    Verification. 

Demurrer,  assigning  for  causes,  among  others :  As  to  the  first  part 
of  the  replication:  That  it  does  not  appear  that  defendants  had 
any  notice  of  the  sale,  seizure  or  agreement  or  that  the  goods, 
crops  &e.  distrained  upon  were  affected  thereby;  nor  that  the 
sheriff  was  authorized  to  sell  the  goods,  crops  &c. ;  nor  that  they 
were  not  goods  exempted  from  an  execution,  &c. :  nor  that  the 
plaintiff  entered  into  any  agreement  in  writing  with  the  said  sheriff, 
nor  that  he  entered  into  any  agreement  according  to  the  provisions 
of  the  statute,  nor  that  this  was  a  case  in  which  no  covenant  or 
written  agreement  was  shown  to  the  said  sheriff  to  use  and  expend 
the  said  goods,  crops  or  produce  upon  the  lands,  nor  whether  there 
was  or  was  not  any  such  covenant  &c. ;  nor  whether  there  was  any 
custom  of  the  country,  nor  what  it  was  if  any,  nor  whether  the 
agreement  entered  into  by  the  said  paper  writing  was  in  conformity 
with  the  custom,  nor  whether  the  said  goods,  crops  or  produce 
were,  at  the  said  time  when  &c.,  upon  such  lands  in  conformity 
with  the  custom,  *nor  whether  the  custom  was  not  for  the  landlord  [  **8i  ] 
to  distrain  under  such  circumstances,  &c. ;  nor  that  the  said  goods, 
crops  and  produce  were  not  such  as  might  be  distrained  upon,  nor 
that  they  were  in  any  way  exempted  from  distress  by  the  said  « 

statute  or  otherwise,  nor  that  the  said  goods,  &c.  were  not  such  * 

straw  and  other  articles  as  the  tenants  might  have  removed  from 
the  said  farm  consistently  with  some  contract  in  writing ;  nor  that 
the  said  goods,  &c.  were  sold  subject  to  the  said  agreement,  nor 
that  the  said  wheat,  barley,  oats  or  peas  were  in  any  way  referred 
to  by  the  said  agreement,  nor  that  the  said  straw  was  not  such 
straw  as  was  excepted  by  the  said  agreement,  nor  that  the  said 
Mary  Cox  and  Bichard  Cox,  or  the  said  Mary  Cox  alone,  might  not 
have  sold  the  said  straw,  &c. ;  nor  that  the  said  pigs  and  swine 
were  upon  the  said  farm  in  conformity  either  with  the  said  statute 
or  the  said  agreement,  nor  that  the  said   pigs,  swine,   crops  or 
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HuTT^  produce  were  upon  the  parts  of  the  said  farm  assigned  by  the 
MousLL.  sheriff  for  that  purpose;  nor  that  a  reasonable  time  had  not 
elapsed  for  using  and  expending  the  said  goods,  crops  and  produce 
on  the  said  lands,  &c.  And,  as  to  the  last  part  of  the  replication : 
that  it  neither  confesses  and  avoids  nor  takes  issue  &c. ;  that  it  is 
an  argumentative  denial  of  the  averment  in  the  plea  that  Mary  Cox 
was  still  in  possession  of  the  said  farm,  and  also  of  the  averment 
that  the  said  cattle,  goods  and  chattels  were,  at  the  said  time 
when  &c.,  upon  the  said  farm,  and  also  of  other  parts  of  the  said 
plea  ;  and  also  that  the  said  replication  is  an  informal  new  assign- 
ment ;  and  that,  the  plea  having  confined  the  declaration  to  goods 
which  were  upon  the  place  of  which  Mary  Cox  was  in  possession, 
[  *432  ]  the  plaintiff  ought  to  have  new  assigned  *if  he  wished  to  com- 
plain of  the  conversion  of  other  goods  in  another  place :  and  also 
that  the  said  replication  improperly  concludes  with  a  verification. 
Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  Queen's  Bench  in  Hilary 
Term  (i),  1847. 

AspinaU,  for  the  defendants : 

As  to  the  first  part  of  the  replication.  First,  the  articles  there 
mentioned  were  not  privileged  from  distress  independently  of 
stat.  66  Geo.  III.  c.  50.  For  the  plaintiff.  Peacock  v.  Purvis  (2)  and 
Wright  v.  Deices  (3)  will  be  relied  upon.  But  those  cases  decided 
only  that  growing  crops  seized  in  execution  could  not  be  distrained 
till  a  reasonable  time  had  been  allowed  for  their  ripening.  Here 
the  goods  seized  were  not  crops  growing  on  the  land  at  the  time  of 
the  distress  ;  and  the  pigs  had  been  brought  there  merely  to  assist 
in  the  consumption,  and  were  not  protected  from  distress  unless 
the  statute  applies.  Secondly,  the  case  is  not  brought  within 
stat.  56  Geo.  III.  c.  50,  ss.  3,  6.  The  replication  shows  that  the 
sheriff  has  sold  the  goods  to  be  used  and  expended  in  such  manner 
as  shall  accord  with  the  custom  of  the  country :  but  sect.  8  gives 
that  power  of  sale  only  in  a  particular  case,  namely,  where  no 
covenant  or  written  agreement  between  the  landlord  and  tenant 
shall  be  shown  :  and  it  does  not  appear  that  no  such  covenant  or 
written  agreement  was  shown  here.    If  the  present  allegations  are 

(1)  January  Idth  and  19th.  Before  and  on  which  no  judgment  was  pro- 
Lord  Denman,  Ch.  J.,  Patteson,  nounced,  are  omitted  from  the  report. 
Coleridge  and  Wightman,  JJ.  Some  (2)  23  R.  R.  465  (2  Brod.  &  B.  362). 
objections  taken  to  the   replication,  (3)  40  R.  R.  384  (1  Ad.  &E1.  641). 
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BofQcient  a  landlord  might  lose  the  benefit  *of  a  covenant  expressly  Hutt 
entered  into  for  the  purpose  of  taking  the  land  oat  of  the  custom,  mobbell. 
Nor  is  it  said  that  any  custom  of  the  country  existed.  Nor  does  it  [  •iss  ] 
appear  that  these  particular  goods  were  the  subject  of  the  sale  by 
the  sheriff;  for  the  sale,  as  described  in  the  replication,  excepts 
certain  articles;  and  nothing  appears  here  to  show  whether  the 
goods  in  question  were  among  the  excepted  or  the  unexcepted 
articles.  Sect.  6,  therefore,  which  protects  from  distress  goods  so 
sold  by  the  sheriff,  and  beasts  employed  for  the  purpose  of  con- 
suming under  the  agreement  for  such  sale,  does  not  apply  here. 
The  second  part  of  the  replication  is  clearly  an  argumentative 
traverse  of  that  part  of  the  plea  which  asserts  Mary  Cox's  possession 
of  the  farm  as  tenant  to  the  defendants,  and  that  the  articles  seized 
were  on  the  farm  so  possessed  by  her.  Had  her  possession  been 
traversed,  the  defendants  must  have  proved  that  she  was  possessed 
of  the  part  on  which  the  goods  were  seized.  At  any  rate,  the 
plaintiff  should  have  new  assigned. 

John  Henderson^  contra  : 

As  to  the  first  part  of  the  replication.  The  rule  is  laid  down  in 
general  terms  in  Peacock  v.  Purvis  (l)  and  Wright  v.  Dewea  (2).  Till 
the  goods  are  carried  away,  they  are  in  the  custody  of  the  law,  and 
are  not  liable  to  distress  by  common  law.  It  makes  no  difference 
that  they  were  severed  from  the  land  before  the  distress.  Stat. 
8  Ann.  c.  14,  s.  8,  carries  out  the  same  principle. 

(Coleridge,  J. :  How  are  goods  in  the  custody  of  the  law  after 
the  sheriff  has  sold  them  ?) 

There  must  be  a  reasonable  time  allowed  for  taking  *them  away;  F  *434  ] 
and  that  is  averred  not  to  have  expired ;  at  least  not  a  reasonable 
time  for  the  consumption.  But,  even  if  a  reasonable  time  had 
expired,  that  would  be  ground  for  an  .action  on  the  case  for  keeping 
upon  the  land  too  long,  not  for  distraining:  Hoskins  v.  Knight (s). 
hi  Wright  v.  Dewes  (2)  and  Peacock  v.  Parui8{i),  as  here,  the  rent 
accrued  after  the  seizure.  The  protection  of  stat.  56  Geo.  HI.  c.  50, 
is,  therefore,  not  required,  except  so  far  as  regards  the  pigs.  As  to 
the  statute,  the  objection  that  the  replication  does  not  negative  a 
covenant  or  written  agreement  cannot  prevail :  the  plaintiff,  who  is 

(1)  23  E.  R.  465  (2  Brod.  &  B.  362).  (3)  14  R.  E.  424  (1 M.  &  8.  245,  247). 

(2)  40  R  R.  384  (1  Ad.  &  El.  641). 
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HuTT  a  stranger,  cannot  know  whether  there  be  such  contract  or  not. 
MoBBXLL.  At  all  events,  if  the  sheriff  choose  so  to  sell,  the  purchaser  is  not 
responsible  for  his  not  following  the  directions  of  the  Act.  Else 
there  never  would  be  a  purchaser,  as  was  pointed  out  in  Wright  v. 
Dew€8  (i),  where  it  was  suggested,  on  this  ground,  that  the  third 
section  was  directory  only.  The  sixth  section  therefore  applies, 
and  protects  from  distress  both  the  goods  sold  and  the  beasts  used 
for  consuming  under  the  agreement  mentioned  in  the  replication. 
There  is  nothing,  on  these  pleadings,  to  warrant  the  assumption 
that  any  part  of  the  straw  and  produce  in  question  was  excepted 
from  the  agreement. 

As  to  the  last  part  of  the  replication.  The  plea  is  not  traversed : 
it  is  only  shown  to  be  untrue  as  to  a  part ;  and  a  direct  traverse 
would  not  have  entitled  the  plaintiff  to  show  the  partial 
untruth. 

(WiOHTMAN,  J. :  Why  could  not  you  have  directly  traversed  the 
possession  of  the  part  in  which  the  distress  was  taken  ?) 

That  would  have  been  a  complex  traverse. 

[  *486  ]  (GoLBBiDas,  J. :    *If  the  [defendant]  had  taken  issue  on  your 

replication,  would  not  he  have  been  re-affirming  his  plea?) 

Aapinali,  in  reply.     *     *     * 

#  Cur.  arf^^  vvlt. 

Lord  Dbnman,  Gh.  J.,  in  the  ensuing  Hilary  vacation  (February 
26th,  1847),  delivered  the  judgment  of  the  Court.  His  Lord- 
ship stated  the  substance  of  the  declaration,  plea  and  replication, 
and  then  proceeded  as  follows  : 

To  this  replication  there  was  a  special  demurrer,  assigning  a  great 
many  causes.  But  the  main  question  was,  whether,  as  to  the  pro- 
duce of  the  growing  crops  and  pigs,  enough  appeared  to  show  that 
they  were  protected  from  distress  for  rent  by  stat.  56  Geo.  HI.  c.  50. 

At  common  law,  growing  crops  (2)  might  be  seized  and  sold  under 
Skfi.fa.,  and  were  protected  from  distress  (8)  by  the  landlord,  unless 
allowed  to  remain  an  unreasonable  time  upon  the  land.    But,  the 

(1)  40  £.  B.  387  (1  Ad.  &  EI.  644).  (3)  The  distress  was  given  by  stat. 

(2)  See  now  14  &  15  Vict.  c.  25,  s.  2.      11  Geo.  H.  c.  19,  s.  8. 
— A.  C. 


VOL.  Lxxv.]         1847.     Q.  B.     11  Q.  B.  485—487.  441 

general  right  being  found  to  operate  in  many  cases  in  a  manner  Hvtt 
prejudicial  to  agriculture,  the  statute  56  Geo.  III.  c.  50,  was  passed,  morbbll. 
to  regulate  the  sale  of  farming  stock  taken  in  ^execution.  The  [  *486  ] 
statute  is  in  many  respects  restrictive  of  the  rights  which  the 
execution  creditor  would  have  at  common  law ;  but  in  some  respects 
it  extends  them.  The  sheriff  is  not  to  carry  off,  or  sell  to  be  carried 
off,  straw  and  other  enumerated  articles,  contrary  to  any  written 
agreement  made  for  the  benefit  of  the  landlord  :  but,  by  sect.  8,  the 
sheriff  may  dispose  of  any  crops  or  produce  to  any  person  who  shall 
agree  in  writing  with  such  sheriff,  in  cases  where  no  covenant  or 
written  agreement  shall  be  shown,  to  use  and  expend  the  same  on 
the  land  in  such  manner  as  shall  accord  with  the  custom  of  the 
country ;  and,  in  cases  where  any  covenant  or  written  agreement 
shall  be  shown,  then  according  to  such  covenant  or  written  agree- 
ment. And,  by  sect.  6,  landlords  are  not  to  distrain  for  rent  on 
crops  or  produce  sold  subject  to  such  agreement  under  the  provisions 
of  the  Act,  nor  upon  any  beast  whatsoever  kept  or  used  upon  the 
land  for  the  purpose  of  consuming  the  produce  under  the  provisions 
of  the  Act  and  the  agreement  directed  to  be  entered  into  between 
the  sheriff  and  the  purchaser  of  such  produce  as  thereinbefore 
mentioned. 

One  of  the  causes  of  demurrer  specially  assigned  was,  that  it  was 
not  stated  in  the  replication,  in  order  to  warrant  the  agreement  to 
consume  the  produce  in  such  manner  as  would  accord  with  the 
custom  of  the  country,  that  no  covenant  or  written  agreement  was 
shown ;  and  that,  in  order  to  give  the  protection  of  the  statute  to 
some  of  the  subject-matters  distrained,  which  would  otherwise  have 
been  distrainable  at  common  law,  the  pigs  for  example,  it  was  neces- 
sary to  bring  the  case  within  the  provisions  of  the  Act.  In  Wright 
V.  Dewes  (i)  it  was  doubted  whether  sect.  8  of  stat.  *56  Geo.  III.  [  *4S7  ] 
c.  50,  was  more  than  directory ;  for  it  was  said  that,  if  it  were 
held  otherwise,  no  person  would  buy  crops  under  an  execution.  But 
a  distinction  may  be  taken  where  the  right  to  sell  and  purchase 
is  independent  of  the  statute,  as  in  the  case  of  the  crops 
themselves,  which  may  be  seized  and  sold  at  common  law,  and 
are  at  common  law  protected  from  distress,  and  those  cases 
which  are  only  protected  by  virtue  of  the  statute  :  and,  if  it  be 
necessary,  in  order  to  protect  the  pigs  from  distress,  that  an  agree- 
ment was  made  with  the  sheriff,  it  should  be  stated  to  have  been 
made  according  to  the  provisions  of  the  Act.  The  purchaser,  in 
(1)  40  E.  E.  384  (1  Ad.  &  EL  644). 
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HuTT       cases  where  no  agreement  is  shown,  is  to  agree  to  expend  the  pro- 
MoRRELL.     ^^^^  according  to  the  castom  of  the  country ;  and  he  is  only 
warranted  in  entering  into  such  agreement  where  no  covenant  or 
written  agreement  is  shown. 

Another  special  ground  of  demorrer,  relied  upon  by  the  defen- 
dants, was  that,  in  the  plaintiff's  agreement,  **  such  wheat  straw  as 
the  said  Mary  Cox  and  Bichard  Cox  had  a  right  to  sell  or  dispose  of, 
or  would  have  had  a  right  to  sell  or  dispose  of  in  case  the  said  execu- 
tion had  not  been  levied,"  was  excepted,  and  that  it  was  not  shown  in 
the  replication  that  the  wheat  straw  distrained  and  mentioned  in 
the  replication  was  not  such  as  Mary  Cox  and  Bichard  Cox  had  a 
right  to  sell  and  dispose  of.  This  we  consider  a  valid  objection ;  as, 
for  any  thing  that  appears,  the  wheat  straw  in  question  might  have 
come  within  the  exception. 

These  objections,  which  we  think  must  prevail,  render  it  unneces- 
sary for  us  to  consider  any  of  the  others  specially  assigned,  except 
that  which  was  taken  to  the  replication  as  to  the  residue  of  the 
[  *^38  ]  cattle,  goods,  *&c.,  distrained,  that  it  was  an  argumentative  denial 
of  Mary  Cox  being  in  possession  of  the  farm,  and  of  the  cattle, 
goods,  &c.,  being  upon  the  farm,  or  that  it  is  an  informal  new 
assignment.  We  are  of  this  opinion,  and  think  that  the  plaintiff 
should  either  have  traversed  that  Mary  Cox  was  in  possession  of 
the  farm,  or  that  the  goods,  ifec,  were  upon  the  farm,  or  have 
new  assigned;  and  that,  if  the  allegation  in  the  plea  was  too 
uncertain  to  enable  the  plaintiff  safely  to  have  taken  issue  or 
to  new  assign,  that  he  should  have  demurred  specially  on  that 
ground. 
I  Our  judgment  therefore  in  this  case  is  for  the  defendants. 

Judgment  for  defendants. 


IN   THE  EXCHEQUER  CHAMBER. 


(Ebrob  fbom  the  Quebn's  Bench.) 
1848.  HUTT   V.  MOERELL. 

F§b.  1. 
_  (11  Q.  B.  438—443.) 

[  *3®  3  For  head  note,  see  p.  433,  ante. 

The  plaintiff  below  brought  error  in  the  Exchequer  Chamber 
and  the  writ  of  error  was  now  argued. 
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John  Henderson^  for  the  plaintiff  in  error  (the  plaintiff  below),        Hctt 
re-argued  the  points  made  in  the  Court  of  Queen's  Bench  for  the     mobbbll. 
plaintiff  below  (i). 

(Cresswell,  J.  :  If  it  appears   by  this  record  that  there  may 
*have  been  any  straw  not  protected  by  the  statute,  how  is  it  pro-       [  •^s*  ] 
tected  at  all  ?    But  for  the  statute,  those  things  only  would  be 
exempt  from  distress  which  had  remained  on  the  premises  for  not 
more  than  a  reasonable  time.) 

If  the  goods  seised  remain  on  the  land  too  long,  the  landlord's 
remedy  is  by  action  against  the  sheriff  :  Hoskins  v.  Knight  (2).  But 
the  point  suggested  does  not  arise.  There  is  nothing  to  show  that 
any  part  of  the  straw  or  produce  remained  for  an  unreasonable 
time. 

(Williams,  J.  :  You  do  not  aver  that  the  straw  was  growing  when 
assigned.  If  there  was  any  not  growing,  it  ought  to  have  been 
removed  at  once. 

Parke,  B.  :  You  aver  that  the  wheat,  straw,  &c.,  were,  after  the 
seizing  and  taking  in  execution,  and  before  the  time  when,  &c.,  cut 
and  severed  from  the  soil  :  but  you  do  not  show  that  they  were  not 
cut  before  the  assignment.  You  should  have  alleged  either  that 
there  was  not  at  that  time  any  removeable  straw  or  produce,  or  that, 
when  the  defendant  distrained,  there  had  not  been  reasonable  time 
for  removing  such  straw  or  produce.) 

This  objection  is  not  pointed  out  by  the  demurrer. 

(Parke,  B.  :  It  is  matter  of  substance.  The  law  gives  you  only 
a  reasonable  mode  of  doing  what  is  necessary ;  you  have  to  show 
that  your  proceeding  was  reasonable.  If  any  removeable  straw 
was  assigned,  you  had  power  to  remove  it,  and  were  bound  to  do  so 
instanter.) 

It  is  averred  that  *'  a  reasonable  time  had  not  elapsed  for  the  plaintiff 
to  consume  the  said  straw  and  produce  according  to  the  said 
agreement  and  the  provisions  of  the  said  Act." 

(1)  As  to  the  omission,  in  the  agree-  point  that  the  purchaser  ought  not  to 

ment  set  out,  to  negative  any  prior  be  affected  by  an  irregularity  of  the 

agreement  or  coyenant,  he  contended  sheriff,  he  referred  to  the  fourth  and 

that,  if  such  prior  contract  existed,  it  sixth  sections  of  stat  56  Qeo.  III.  c.  50. 

was  matter  for  a  rejoinder.    On  the  (2)  14  R  K.  424  (1  M.  &  S.  245,  247). 
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HuTT  (Parke,  B.  :  That  is,  to  consame  what  you  were  bound  to  consame,. 

MoBULL.     ftnd,  it  may  be,  something  else.) 

[  *^^  ]  No  specific  straw  is  pointed  out.  *And,  when  it  is  said  that  the 
pigs  were  kept  and  used  on  the  farm  "  for  the  purpose  of  consuming 
the  said  straw  and  other  produce,"  under  the  provisions  of  the  Act, 
**  and  the  said  agreement  of  the  plaintiff,"  it  must  be  intended,  at 
least  on  general  demurrer,  that  all  the  straw  and  produce  were  such 
as  the  pigs  were  to  have  consumed  according  to  the  agreement,  and 
as  remained  unconsumed  for  want  of  reasonable  time. 

(Parke,  B.  :  You  are  to  show  by  averment  a  substantial  title 
against  the  landlord. 

Gresswell,  J. :  The  replication  does  not  exclude  a  supposition 
that ''  the  said  straw  and  other  produce  **  may  comprise  some  that 
you  were  bound  to  remove  and  some  that  you  were  not. 

Parke,  B.  :  Suppose  the  defendants  had  alleged  that  the  straw 
and  produce  in  question  were  not  all  kept  for  consumption  on 
the  farm,  and  issue  had  been  taken,  and  the  evidence  had  been 
that  part  was  removeable,  and  part  was  straw  and  produce  for 
consumption.) 

The  issue  must  have  been  found  for  the  defendants.  But  then  it 
would  not  have  been  true  that  the  pigs  were  kept  for  the  purpose  of 
consuming  **  the  said  straw  and  other  produce  "  ''  under  "  *'  the  said 
agreement  of  the  plaintiff." 

(Parke,  B.  :  The  words  import  only  that  they  were  kept  to 
consume  so  much  as  you  had  a  right  to  consume  under  that 
agreement.) 

The  objection  resolves  itself  into  this  :  that  the  plaintiff  fails  to 
show  that  a  reasonable  time  had  not  elapsed  for  disposing  of  all 
the  produce  before  the  distress  took  place.  But  the  defendants 
ought  not  to  have  demurred;  they  should  have  rejoined  that  a 
reasonable  time  had  elapsed.  At  all  events  the  point  cannot  arise 
on  general  demurrer. 

(Parke,  B.  :  The  demurrer  does  seem  to  point  out  the  objection* 

by  the  words  **  nor  that  the  said  goods  &c.,"  "  were  not  such  straw 

[  *^i  ]      *and  other  articles  as  the  tenants  might  have  removed  from  the  said 
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farm  consiBtently  with  some  contract  in  writing."    But  I  cannot        Hutt 
help  thinking  that  the  replication  is  bad  on  general  demurrer.)  Mobbkll. 

The  whole  question  is,  on  whom  the  burden  lies  of  averring  that  a 
reasonable  time  had  or  had  not  elapsed. 

AapinaU,  for  the  defendants,  was  not  heard. 

Parke,  B.  : 

We  are  all  satisfied  that  the  replication  is  bad  in  substance, 
because  it  does  not  aver  either  that  no  part  of  the  straw  or  produce 
was  removeable  at  the  time  of  the  assignment,  or  that  a  reasonable 
time  for  removing  or  disposing  of  the  whole  had  not  elapsed  before 
the  distress  was  made.  Primd  facie  all  was  removeable  from  the 
time  of  assignment.  You  claim  protection  by  statute,  under  an 
agreement  with  the  sheriff;  and  you  ought  to  show  that  you  were 
exercising  only  such  rights  as  the  agreement  gave.  The  right  was 
only  to  have  the  property  kept  on  the  premises  so  long  as  was 
necessary  for  the  purposes  of  the  assignment ;  that  is,  if  the  crops 
were  cut,  till  a  cart  could  be  brought  to  carry  them  away,  and  no 
longer ;  if  standing,  till  they  could  be  cut  and  removed,  or  con- 
sumed. It  has  been  contended  that  the  statement  here  is  equivalent 
to  an  allegation  that  all  the  straw  and  produce  were  irremoveable, 
and  such  as  ought  to  have  been  consumed  by  beasts  on  the 
premises:  but  I  think  that  is  not  a  true  construction.  And, 
if  it  were,  then  come  the  objections  on  special  demurrer,  that  it  is 
not  shown  that,  at  the  time  of  the  assignment,  no  covenant  or 
written  agreement  existed  to  use  or  expend  the  crops  in  a  par- 
ticular manner,  nor,  again,  that  the  straw  *was  not  such  straw  as  [  *442  ] 
was  excepted  by  the  agreement  with  the  plaintiff.  But  for  the 
objection  in  substance  first  mentioned,  we  should  have  wished  to 
hear  the  other  side  on  these  points.  As  it  is,  without  saying 
whether  the  Court  below  is  right  on  these  or  not,  we  hold  the 
replication  bad  because  it  does  not  show  that  some  part  of  the 
straw  and  produce  in  question  were  not  removeable  immediately  on 
the  assignment. 

CsBSSWfiiiL  and  Williams,  JJ.  and  Bolfe  and  Platt,  Barons, 
concurred. 
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M^b.2, 

[7^] 


(Error  from  the  Queen's  Bench.) 
^^^^'  ELIZABETH    DOUGHTY   v.    BOWMAN  and 

"^  PULFORD  (1). 

(11  Q.  B.  444—455 ;  S.  C.  17  L.  J.  a  B.  Ill ;  12  Jur.  182.) 

By  indenture  of  leaae,  B.,  the  lessee,  for  himself,  his  executors,  adminis. 
trators  and  assigns,  covenanted  with  the  lessor  to  build  four  messuages  on 
the  land  within  a  specified  time  from  the  date  of  the  demise,  and  to  pay 
rent  &c, ;  and  there  was  a  clause  for  re-entry  on  non-performance  of  this 
or  certain  other  coyenants.  By  a  subsequent  indenture,  B.  demised  to 
plaintiff  (the  houses  not  haying  been  built),  and  coyenanted  with  plaintiif  that 
B.,  his  heirs,  executors  or  administrators  (not  adding  assigns),  would  pay  the 
rent  reseryed  by  the  former  indenture,  and  perform,  or  effectually  indemnify 
plaintiff^of ,  from  and  against,  all  the  coyenants  therein  contained  on  the  lessee's 
or  assignees'  part  to  be  performed.    B.  afterwards  assigned  to  defendants : 

Held  by  the  Ourt  of  Exchequer  Chamber,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  coyenant  to  plaintiff  was  not  such  a  covenant  as 
would  pass  with  the  reversion  of  the  land  and  bind  assignees  not  named ; 
and  therefore  that  the  plaintiff  could  not  recover  against  the  defendants  for 
not  building  the  wall  or  indemnifying  plaintiff  against  eviction  for  breach 
of  the  covenant  to  build. 

Coyenant.    The  declaration  stated  that,  on  &c.,  "  by  a  certain 

indenture  then  made  between  Joshua  Scholefield,  Esq.  of  the  one 

part  and  Edward  Burt  of  the  other  part,  the  said  J.  Scholefield 

demised  unto  the  said  E.  Burt  certain  unfinished  messuages  and 

certain    lands "   &c.,    in    the    indenture    particularly    described, 

habendum  to  him,  his  executors,  administrators  and  assigns,  for 

ninety-nine  years  from  September  29th,  1888,  yielding  and  paying 

for  the  same  the  yearly  rent  therein  mentioned :  "  and  the  said 

E.  Burt  did  thereby,  for  himself,  his  executors,  administrators 

and  assigns,  covenant,  promise  and  agree  with  and  to  the  said 

J.  Scholefield,  amongst  other  things,  in  manner  following,  viz., 

that  he  the  said  E.  Burt,  his  executors,  administrators  or  assigns, 

should  and  would,  within  the  space  of  two  years  from  the  day  of 

the  date  of  the  said  indenture,  erect  and  build  upon  the  piece  or 

parcel  of  land  lastly  thereinbefore  described,  and  thereby  demised, 

[  *4^6  ]      four  or  more  good  and  substantial  messuages  or  dwelling  ^houses, 

with  necessary  outbuildings  "  &c.,  "  and  finish  the  whole  in  a  good 

and  workmanlike  manner,"  and  expend  6002.  in  the  erection  of 

such  messuages  &c. :  and  it  was  provided,  and  the  indenture  was 

upon  the  express  condition,  that,  if  rent  were  in  arrear  twenty-one 

days  and  no  sufficient  distress  found,  "  or  if  the  said  E.  Burt,  his 

executors,  administrators  and  assigns,  should  neglect  or  fail  in  the 

(1)  Cf.  Min$hull  V.   Oakes  (1858)  2      see  notes  to  8pmcer*t  case,  1  Sm.  L.  C. 
H.  &  N.  793,  27  L.  J.  Ex.  194  ;  and      p.  70,  11th  ed.— A.  C. 
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performance  or  observance  of  any  or  either  of  the  said  covenants,"     Doughtt 
the  demise  should  thenceforth  cease,  and  Scholefield  might  at  any     bowm ak. 
time  after  such  breach  re-enter.    Averment  that,  after  the  making 
of  the  indenture,  Burt  entered  and  was  possessed  &c.,  and,  being  so 
possessed,  afterwards,  and  before  the  expiration  of  two  years  &c. 
(as  above),  and  before  either  of  the  said  messuages  &c.  had  been 
erected  on  the  said  piece  of  land,  to  wit  on  &c.,  '*  by  a  certain 
indenture  then  made  between  the  said  E.  Burt  of  the  one  part  and 
the  plaintiff  of   the  other  part"  (profert),  "the  said  E.  Burt,  in 
consideration  of  the  sum  of  800/.  to  him  lent  and  advanced  by  the 
plaintiff "  &c.,  "  demised  unto  the  plaintiff  all  the  premises  com- 
prised in  and  demised  by  the  indenture  firstly  above  mentioned, 
to  hold  the  same  unto  the  plaintiff  from  the  date  of  the  last  men- 
tioned indenture  for  all  such  residue  of  the  said  term  of  ninety-nine 
years  as  was  then  unexpired,  save  only  the  last  day  of  the  said 
term,  freed  and  absolutely  discharged,  or  otherwise  by  the  said 
E.   Burt,  his    executors,    administrators   or  assigns,    effectually 
indenmified,  from  and  against  the  said  rent  and  the  observance 
and  performance  by  the  plaintiff  of  the  said  covenants :   subject 
nevertheless  to  a  proviso  for  redemption  thereof  on  payment  to 
the  plaintiff  on  the  29th  day  of  March  then  next  of  the  said  sum  of 
3002.  *and  interest.    And  the  said  E.  Burt  did,  in  and  by  the  last      [  *^^  ] 
mentioned  indenture,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the  plaintiff  that  he  the  said  E.  Burt,  his 
heirs,  executors  or  administrators,  should  and  would,  at  all  times 
thereafter  during  the  continuance  of  the  said  mortgage  security, 
well  and  truly  pay  the  yearly  rent  by  the  first  above  mentioned 
indenture  reserved,  and  also  all  taxes,  rates  and  assessments  what- 
soever payable  in  respect  of  the  said  premises,  and  observe  and 
perform,  or  effectually  indemnify  the  plaintiff  of,  from  and  against, 
all  and  singular  the  proviso,  covenants  and  agreements  therein 
contained  on  the  lessee's  or  assignees'  part  to  be  observed  and 
performed.    As  by  the  last-mentioned  indenture,"  &c.    Averment 
that,  under  and  by  virtue  of  the  last  mentioned  indenture,  plaintiff 
entered  and  was  possessed  &c.,  the  reversion  being  in  Burt ;  and 
that,  while  plaintiff  was  so  possessed,  and  within  two  years  from 
the  date  of  the  first-mentioned  indenture,  and  before  Burt  had 
erected  the  said  four  messuages  &c.,  or  any  messuage  &c.,  on  the 
said  piece  of  land,  to  wit  on  &c.,  ''  all  the  estate  and  interest  of 
the  said  E.  Burt  of  and  in  the  said  demised  premises,  and  all  his 
right  and  title  thereto,  came  to  and  vested  in  the  defendants  by 
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DouoHTT  assignments,  who  then  and  from  thenceforth  continually,  until  and  at 
Bowman,  the  time  of  the  entry  by  the  said  Joshua  Scholefield  as  hereinafter 
mentioned,  became  and  were  possessed  thereof  as  assignees  of  the 
said  reversion.'*  Further  averment,  that  Burt  did  not  on  the  said 
29th  March  or  at  any  other  time  pay  the  9001.  or  redeem  the 
premises  according  to  the  said  proviso  in  that  behalf;  and  the 
300Z.  remains  unpaid :  and  *'  that  the  defendants,  after  they 
became  so  possessed  as  aforesaid,  did  not  nor  would  observe  or 
[  •447  ]  *perform,  nor  eflfectually  or  otherwise  indemnify  the  plaintiff  of, 
from  and  against,  the  covenants  and  agreements  in  the  said  first 
mentioned  indenture  on  the  lessee's  or  assignees'  part  to  be 
observed  and  performed,  but,  on  the  contrary  thereof,  the  defendants 
wholly  neglected  so  to  do,  and  therein  failed  and  made  default  in 
this,  to  wit,  that  the  defendants  did  not  nor  would,  but  wholly 
neglected  and  refused  to,  erect  or  build  within  the  space  of  two 
years  from  the  day  of  the  date  of  the  said  indenture  first  herein- 
before mentioned,  or  at  any  other  time,  upon  the  said  piece  or 
parcel  of  land  lastly  in  the  said  indenture  described  and  thereby 
demised,  four  good  and  substantial  messuages  or  dwelling-houses, 
or  any  messuages  or  dwelling-houses  whatsoever,  and  did  not  nor 
would,  nor  did  the  said  E.  Burt,  at  any  time,  nor  has  either  of 
them,  effectually  or  otherwise  indemnified  the  plaintiff  of,  from  or 
against  the  said  covenants."  The  count  then  stated  that,  after 
the  expiration  of  the  two  years,  and  while  defendants  and  plaintiff 
were  so  respectively  possessed  as  aforesaid,  to  wit  on  &c.,  Schole- 
field, on  account  of  the  said  breach  of  covenant  and  by  virtue  and 
in  exercise  of  the  power  in  the  first  mentioned  indenture  contained, 
lawfully  entered  and  expelled  plaintiff,  &c.,  and  retook  the  premises, 
and  became  repossessed  as  of  his  former  estate ;  by  means  whereof 
the  demise  then  ceased  and  became  void,  and  plaintiff  was  deprived 
of  the  demised  premises,  and  of  the  security  &c. 

General  demurrer  by  Bowman.    Joinder. 

Demurrer  by  Fulford,  assigning  for  causes  that  the  covenant 
alleged  to  have  been  broken  is  personal,  and  that  assigns  are 
[  *448  ]  not  bound  by  it :  that  the  declaration  does  *not  show  a  sufficient 
cause  of  action  against  Fulford ;  and  that  no  action  at  law  can  be 
maintained  against  him  on  the  covenant  contained  in  the  deed 
set  forth  in  the  declaration.    Joinder. 

The  demurrer  was  argued  in  the  Court  of  Queen's  Bench  in 
Easter  Term  (April  27th),  1847,  by  Joseph  Addison  for  the  defendant 
Bowman,  Willes  for  the  defendant  Fulford,  and  Crowder  for  the 
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plaintiff.     The  arguments  used  and  aathorities  cited  will  appear     Douohtt 
BuflSciently  by  the  report  of  the  argument  in  the  Court  of  Error.  botoan. 

Lord  Denman,  Gh.  J. : 

I  am  clearly  of  opinion  that  this  is  not  a  covenant  running  with 
the  land. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  There  are  two  sorts  of  covenants,  the 
one  binding  the  assignee  of  land  whether  named  or  not,  the  other 
not  binding  him  unless  he  is  named.  If  the  covenant  in  question 
be  considered  as  a  covenant  to  build  houses,  then  it  relates  to  a 
thing  not  in  esse  at  the  time  of  demise,  and  does  not  bind  the 
assignee  of  the  land,  as  he  is  not  named ;  if  it  be  considered  as  a 
covenant  of  indemnity,  then  it  is  conceded  that  the  assignee  is 
not  bound. 

WiGHTMAN  and  Eklb,  JJ.  concurred. 

Judgment  for  defendants. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber,  and 
assigned,  as  special  grounds,  that  the  declaration  shows  a  sufficient 
cause  of  action  against  Bowman  and  Fulford,  and  that  an  action  at 
law  lies  against  *them  at  the  plaintiff's  suit  for  the  breach  of  the  [  *449] 
covenant  in  the  indenture  set  forth  in  the  declaration.  And  also 
that  the  said  covenant  was  and  is  in  the  nature  of  a  covenant  for 
title,  and  was  and  is  one  which  runs  with  the  land  and  binds  the 
assignee,  though  not  named  in  the  said  covenant  in  the  said 
declaration  mentioned.    Joinder  in  error. 

The  writ  of  error  was  now  argued. 

Crowder,  for  the  plaintiff  in  error  (plaintiff  below) : 

The  covenant  declared  upon  binds  the  assignees,  though  not 
named.  In  its  real  effect  (regard  being  had  to  the  nature  of  the 
previous  indenture)  it  is  a  covenant  for  quiet  enjoyment.  The  case 
does  not  fall  within  the  first  resolution  in  Spencer's  case  (i),  where 
it  was  held  that,  if  **the  covenant"  (to  build  a  wall  on  demised 
land)  **  concerns  a  thing  which  was  not  in  esse  at  the  time  of  the 
demise  made,  but  to  be  newly  built  after,"  it  ''shall  bind  the 
covenantor,  his  executors,  or  administrators,  and  not  the  assignee." 

(1)  5  Co.  Eep.  16  a. 
B.B. — VOL.  LXXV.  29 
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DouoRTT  The  resolution  applicable  here  is  the  fourth  in  the  same  case,  where 
BowMAw.  it  18  sfirid  that,  ''  if  a  man  makes  a  lease  for  years  by  this  word 
concessi  or  diniisi,  which  implies  a  covenant,  if  the  assignee  of  the 
lessee  be  evicted,  he  shall  have  a  writ  of  covenant."  Merrill  v. 
Frame  (i)  was  relied  upon  in  the  Court  below,  as  showing  that,  if 
the  plaintiff  declares  upon  an  express  covenant  for  quiet  enjoyment, 
.which  is  found  inapplicable,  he  cimnot  recover  on  the  covenant 
implied  by  the  word  ''  demise."  But  in  the  present  case,  if  the 
covenant  to  pay  the  rent  and  fulfil  the  stipulations  of  the  lease 
[*i60]  passes  *to  the  assigns,  a  covenant  for  quiet  enjoyment  clearly 
passes  also,  and  they  are  liable  for  a  non-observance  of  the  former 
covenants,  by  which  the  estate  is  lost.  The  authorities  on  this 
subject  are  collected,  and  the  law  explained,  in  Mr.  Smith's  note 
on  Spencer* 8  case  (2). 

(Parke,  B.  :  Is  the  covenant  here  any  thing  more  than  a  cove- 
nant to  indemnify  ?  And,  if  not,  how  can  it  run  with  the  reversion, 
the  assigns  not  being  named  ?) 

The  stipulations  with  the  plaintiff  are  not  to  be  considered  as  an 
alternative  covenant ;  taken  together  they  amount  to  a  covenant 
for  continued  quiet  enjoyment. 

(Maule,  J.:  Would  not  it  have  been  a  good  assignment  of  a 
breach,  to  allege  that  the  houses  were  not  built  ? 

Cresswell,  J.:  If  the  original  covenant  as  to  that  had  been 
broken,  would  not  the  now  plaintiff  have  been  entitled  to  damages?) 

Only  nominal  ones,  if  her  possession  had  not  been  disturbed.  The 
contract  is  that  Burt  shall  perform  his  covenants  with  Scholefield, 
or  indemnify  the  plaintiff  against  them.  He  is  to  see  that  she  is 
not  turned  out. 

(Maule,  J. :  By  any  breach  of  the  covenants  in  his  lease.  But 
there  are  other  ways  in  which  she  might  have  been  turned  out  so 
that  a  covenant  for  quiet  enjoyment,  if  this  were  one,  would  have 
been  broken.) 

In  Roe  d.  Bamford  v.  Hayley  (3)  it  was  held  that  a  power  reserved 

(1)  13  E.  E.  612  (4  Taunt.  329).  p.  29  (11th  ed.  p.  70). 

(2)  1  Smith's  Lead.    Ca.   27 ;    see         (3)  11  R  E.  455  (12  East,  464). 
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in  a  lease  to  the  lessor,  his  executors  or  administrators,  to  give  Douohtt 
notiee  of  determining  the  lease  at  the  end  of  seven  years,  passed  bowman. 
to  a  devisee  of  the  reversion.   ^ 

(Crbsswell,  J. :  The  power  reserved  was  part  and  parcel  of  the 
subject  of  demise,  and  went  with  the  reversion  when  the  lessor 
granted  that.) 

Other  *instances  are  mentioned  in  the  judgment  delivered  by  Lord      t  ***^  3 
Ellenbobouoh(i).     [He  also  cited  King  v.  Jones  (2)^   The   Dean 
and  Chapter  of  Windsor's  case  (8),  Tatem  v.  Chaplin  (4),  Vyvyan  v. 
Arthur  {h)y  Easterly  v.  Sampson  {6),  Vernon  v.  Smith  (7) ^  Noke  v. 
Aicder  (8),  Campbell  v.  Leivis  (9).] 

Joseph  Addison,  contra  : 

The  covenant  is  to  indemnify,  and  therefore  is  personal  and 
does  not  bind  *the  assignee.  Burt  promises  the  plaintiff  generally  [  ^^62  ] 
to  perform  the  covenants  in  the  lease,  but  does  not  stipulate  with 
her  for  building  the  houses  in  any  given  time.  Looking  to  the 
whole  context,  the  reasonable  construction  is  that  Burt  undertakes 
merely  to  save  the  plaintiff  harmless  as  to  these  covenants,  which 
he  might  do  in  other  ways  than  by  performing  them.  The  plain- 
tiff's case  cannot  be  rested  on  a  covenant  implied  from  the  demise. 
First,  the  lease  is  not  set  out,  so  as  to  show  that  the  word  dimisi 
is  contained  in  it.  And,  secondly,  if  a  covenant  for  quiet  enjoyment 
were  implied,  the  express  covenants  here,  which  are  to  a  different 
effect,  would  supersede  the  implied  one.  The  rule  on  this  subject 
is  found  in  2  Bac.  Abr.  842  (7th  ed.),  tit.  Covenant  (B),  Nokes's 
case  (10)  (4th  resolution),  Johnson  v.  Procter  (ii),  Merrill  v.  Frame  (12), 
Shepp.  Touchst.  165,  ch.  7,  Line  v.  Stephenson  (18).  And,  if  there 
is  not,  here,  any  implied  covenant  for  quiet  enjoyment,  neither  is 
any  expressed.  It  was  asked  by  the  Court  whether,  according  to 
the  view  taken  on  the  other  side,  not  building  the  houses  would  be 

(1)  11  B.  R.  457  (12  East,  469).  (7)  24  E.  E.  257  (5  B.  &  Aid.  1). 

(2)  15  R.  R.  533  (5  Taunt.  418).  (8)  Cro.  Eliz.  373,  436. 

(3)  5  Go.  Rep.  24  a.  (9)  21  R.  R.  520  (3  B.  &  Aid.  392). 

(4)  3  R.  B.  360  (2  H.  Bl.  133).  (10)  4  Go.  Rep.  80  b. 

(5)  25  R.  R.  437  (1  B.  &  C.  410).  (11)  Yelv.  175. 

(6)6    Bing.     644,     in     Ex.    Ch.,  (12)  13  R.  R.  612  (4  Taunt.  329). 

affirming  the  judgment  of  E.  B.  in  (13)  Line  y.   Stephenson^  44  R.   R. 

Sampson  v.  Easterhy,  33  R.  R.  239  (9  819  (4  Bing.  N.  C.  678,  5  Bing.  N.  C. 

B.  &  0.  505).  183). 
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DouoHTT     a  breach  of  the  covenant ;  and  the  contrary  was  not  maintained : 
Bowman.      &i^d  then  there  is  an  alternative,  to  indemnify,  and  the  choice 
between  the  alternatives  would  surely  be  with  the  covenantor. 

(Pabkb,  B.  :  Can  part  of  the  same  covenant  run  with  the  land, 
and  part  not  ?) 

The  defendants  are  not  interested  in  so  contending.  There  is 
nothing  in  stat.  82  Hen.  YIU.  c.  84,  s.  2,  to  authorise  such  a 
severance. 

[  463  ]  CrowdeVy  in  reply : 

The  words  of  stat.  32  Hen.  YIII.  c.  84,  are  quite  general  By 
sect.  2,  lessees  and  their  assigns  are  to  have  the  like  remedy 
against  the  grantees  of  reversions  and  their  assigns  "for  any 
condition,  covenant  or  agreement  contained  or  expressed  in  the 
indentures  of  their  lease  and  leases"  as  the  same  lessees  might 
have  had  against  the  lessors  and  grantors.  There  is  no  legal 
distinction  between  express  and  implied  covenants  (except  such 
covenants  as  the  law  implies) ;  and  this  was  laid  down,  with  refer- 
ence to  a  covenant  for  quiet  enjoyment,  in  Williams  v.  Burreli  (i). 
And,  supposing  that  the  covenant  in  question  is  for  title  or  for 
quiet  enjoyment,  can  it  the  less  bind  the  assignee  because  it 
includes  also  a  covenant  for  indemnity  ? 

(Alderson,  B.  :  Can  you  make  one  party  or  another  liable  for 
the  breach  of  a  covenant  accordingly  as  the  breach  is  one  or  the 
other  of  two  things  ?) 

There  is  no  case  so  stating:  but  there  is  not,  in  principle,  any 
reason  against  it. 

(Parke,  B.  :  You  make  the  covenant  operate  as  for  quiet  enjoy- 
ment because  it  is  for  indemnity.  As  a  mere  covenant  to  build, 
it  would  not  pass  to  the  assignee.) 

It  is  a  covenant  that,  as  far  as  the  covenantor  is  concerned,  there 
shall  be  quiet  enjoyment:  a  covenant  against  those  acts  of  the 
covenantor  for  which  the  lessor  might  evict,  and  by  which, 
therefore,  the  covenantee  might  be  damnified. 

(1)  68  R.  E.  729  (1  C.  B.  402,  431). 
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(Pabkb,  J. :  It  goes  beyond  that.)  douohty 

Not  in  any  respect  material  to  this  case. 


r. 
Bow  .WAV. 


Pabke,  B.  : 

We  are  all  of  opinion  that  the  judgment  must  be  affirmed.  The 
covenant  declared  upon  is,  to  perform  certain  covenants  in  an 
existing  lease,  or  *to  indemnify  the  plaintiff  against  the  breach  of  [  *4&4  ] 
them :  and  the  question  is  whether  the  liability  under  that  cove- 
nant of  Burt  to  the  plaintiff  passed  with  the  land  on  assignment. 
Nothing  turns  on  the  covenant  for  quiet  enjoyment  said  to  be 
implied  by  the  word  **  demise ; "  for  no  breach  is  laid  corresponding 
to  such  a  covenant ;  and  it  does  not  appear  by  the  pleadings  that 
the  word  "  demise  "  was  used.  Now  the  mere  covenant  to  perform 
the  covenants  of  the  lease,  if  it  had  stood  without  any  alternative, 
would  have  had  no  other  effect  in  this  case  than  if  the  former 
covenants  had  been  re-inserted,  and  would  not  have  bound  the 
assignee  of  the  reversion  to  build,  because  it  only  professes  to  bind 
the  covenantor,  his  heirs,  executors  or  administrators.  The  first 
resolution  in  Spencer's  case  (i)  applies  here :  and  so  does  the  first 
of  the  two  answers  given  by  my  brother  Pattbson  in  the  present 
case  (2).  Assigns  are  not  named;  and  the  covenant,  concerning  a 
thing  not  in  esse  at  the  time  of  the  demise,  does  not  pass  to  assigns 
unnamed.  Again,  if  the  covenant  declared  upon  presents  an  alterna- 
tive, it  is  merely  a  covenant  to  indemnify.  Is  that,  then,  ad  idem 
with  a  covenant  for  quiet  enjoyment,  assuming  that  that  covenant 
would  pass  ?  It  is  not.  It  might  be  broken  in  other  ways  than 
a  covenant  for  quiet  enjoyment,  and  is  therefore  larger.  And  it 
cannot  be  split  merely  because  one  breach  of  it  may  affect  the 
estate,  while  the  other  is  only  collateral.  We  cannot  say  that  the 
covenant  passes  with  the  estate  because  it  is  something  larger  than 
a  covenant  for  quiet  enjoyment.  Mr.  Crotvder  contends  that  the 
covenant,  taken  all  together,  *may  be  treated  as  equivalent  to  an  [  *466  ] 
undertaking  that  the  covenantee  shall  not  be  turned  out.  But  a 
covenant  to  perform  former  covenants  is  different  from  a  covenant 
that  the  lessee  shall  not  be  evicted;  and  it  cannot  be  split.  It 
must  be  considered  as  an  undertaking  to  perform  or,  in  default  of 
performance,  to  indemnify :  and  therefore  it  cannot  pass  with  the 
reversion.     I  think  the  judgment  given  by  my  brother  Pattbson 

(1)  5  Co.  Bep.  16  a.  (2)  P.  449,  anU. 
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DouoHTT     is  quite  right,  though  he  has  only  expressed  shortly  what  I  have 
Bowman,      delivered  more  at  length. 

Grbsswell  and  Williams,  JJ.  and  Aldebson,  Bolfe  and  Plait, 
Barons,  concurred  (i). 

Judgment  affirmed. 


[478] 


^\"-  CHEIST0PHER80N  v.  BARE(£). 

(11  Q.  B.  473—478 ;  S.  C.  17  L.  J.  Q.  B.  109;  12  Jur.  374.) 

To  a  decLaration  in  trespass,  cliarging  that  defendant  assaulted  plaintiff, 
imprisoned  him,  and  kept  him  in  prison,  contrary  to  law  and  against  his 
will,  defendant  pleaded  that  he  committed  the  trespasses  by  leave  and 
licence  of  plaintiff.     On  special  demurrer. 

Held  a  bad  plea,  as  amounting  to  the  general  issue  so  far  as  r^;arded  the 
assault. 

Qucere,  whether  the  plea  was  not  bad,  for  the  same  reason,  as  regarded 
the  imprisonment  ^ 

Tbespass.  The  declaration  charged  that  defendant,  to  wit  on  &c., 
assaulted  plaintiff,  and  then  imprisoned  him,  and  kept  and  detained 
him  in  prison  for  a  long  time,  to  wit  for  the  space  of  one  month 
and  twenty-five  days,  contrary  to  law,  and  against  the  will  of 
plaintiff,  and  until  plaintiff,  in  order  to  obtain  his  release  &c.,  was 
forced  to  and  did  procure  an  order  of  Wiohtman,  J.  for  his  discharge 
from  the  said  imprisonment :  damage  by  payment  of  moneys  &c. 

Plea.  That  defendant,  at  the  said  several  times  when  <bc.,  by 
the  leave  and  licence  of  plaintiff,  to  him  for  that  purpose  first  given 
and  granted,  committed  the  trespasses  in  the  declaration  mentioned. 
Verification. 

Demurrer.  As  to  so  much  and  such  part  of  the  plea  as  relates 
to  the  assaulting  plaintiff,  and  imprisoning  him,  and  keeping  and 
detaining  him  in  prison  for  the  space  of  thirty-three  days,  part  of 
the  said  space  of  one  month  and  twenty-five  days,  that  the  same  is 
not  sufficient  in  law.  For  that  the  plaintiff's  having  given  leave 
and  licence  to  commit  the  trespasses  cannot  in  law  be  a  justification 
[  *474  ]  of  the  same.  And  for  that  the  *plea  amounts  to  an  argumentative 
plea  of  Not  guilty,  and  is  an  argumentative  traverse  of  defendant's 
having  imprisoned  plaintiff.  And  for  that  the  plea  ought  to  have 
concluded  to  the  country. 

Joinder  in  demurrer. 

(1)  Maule,  J.  left  the  Court  after  50  L.  J.  C.  P.  169,  and  R.  y.  Coney 
the  argument  for  the  plaintiff  in  error.      (1S82)  8  Q.  B.  D.  538,  51  L.  J.  M.  0. 

(2)  Cited  in  Latter  v.  Braddell  (1880)      66.— A.  C. 
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O'MaUeyy  for  the  plaintiff :  Ghristo* 

PHBR80K 

Leave  and  licence  cannot  be  pleaded  by  way  of  confession  and  r. 

avoidance  of  an  assault  or  imprisonment.  A  party  cannot  be  ^'*! 
assaulted  or  imprisoned  by  his  own  consent.  There  are  indeed  acts 
which  the  law  technically  characterises  as  trespasses  in  themselves, 
as  to  which  leave  and  licence  may  be  pleaded  :  but  these  are  cases 
in  which  the  declaration  would  aver  nothing  inconsistent  with  the 
leave  and  licence,  but  only  that  the  defendant,  for  instance,  broke 
and  entered  &c.  But  that  which,  without  licence,  would  be  an 
assault,  ceases  to  be  an  assault  where  there  is  a  licence,  as  where 
a  surgeon  cuts  the  body  of  a  patient  at  his  request :  there,  if  the 
declaration  merely  stated  that  the  defendant  laid  hold  of  the  plaintiff 
and  cut  and  wounded  him,  leave  and  licence  might  be  pleaded:  but, 
if  the  declaration  were  for  an  assault,  the  defence  ought  to  be  given 
in  evidence  under  Not  guilty.  This  may  be  illustrated  by  the  cases 
of  indictment  for  assaults  upon  females  under  ten  years  of  age  with 
intent  to  ravish  :  the  consent,  in  those  cases,  though  it  would  not 
be  an  answer  to  the  charge  of  completing  the  felony,  negatives 
the  assault :  Reg.  v.  Banks  (i) ;  as  it  also  does  where  the  female  is 
between  ten  and  twelve  years  old :  Reg.  v.  Martin  (2). 

(Patteson,  J. :  Such  cases  would  not  differ,  as  to  the  ^question  of       [  ''iTS  ] 
assault,  from  cases  of  consent  by  a  female  above  twelve  years  old. 

CoLEBiDOE,  J. :  Leave  and  licence,  even  where  it  could  be  pleaded 
in  a  civil  case,  is  evidence  for  the  defendant  under  Not  guilty  in 
criminal  cases.) 

The  authorities  cited  show  the  meaning  of  the  word  ''assault." 
The  imprisonment  and  detainer  are  here  stated  to  have  been  against 
the  will  of  the  plaintiff:  the  leave  and  licence  is  a  traverse  of  that. 
The  essence  of  the  imprisonment  (leaving  this  particular  allega- 
tion out  of  the  question)  is  that  it  is  against  the  will  of  the  party 
imprisoned  :  14  Yin.  Abr.  342,  tit.  Imprisonment  (A)  pi.  1,  2,  citing 
22  Assis.  fol.  104  B.  pi.  85,  and  Year  B.  14  Hen.  VI.  fol.  2  B.  pi.  12. 
Independently  of  the  pleading  question,  a  party  cannot  consent  to  be 
imprisoned  :  Clark's  case  (3) ;  nor  to  an  assault :  Bull.  N.  P.  16. 

(Patteson,  J.:    Suppose  a  man,  who  is  subject  to  insanity, 

(1)  8  Car.  &  p.  574.  (3)  5  Co.  Rep.  64  a.     See  Leonard 

(2)  9  Car.  &  P.  213,  215.    See  Reg.      WaUori't  case,  48  £.  £.  659  (9  Ad.  & 
V.  Read,  1  Den.  C.  C.  377.  EL  781,  783). 
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0HBI8TO.     authorizes  a  friend  to  confine  him  dorinc  the  prevalence  of  the 

PHBB80IC 

«.  attack,  and  afterwards,  when  the  attack  comes  on,  changes  his 

®^*"*       mind,  and  objects  to  being  confined.) 

He  cannot,  under  sach  circumstances,  be  capable  of  a  change  of 
purpose.  If  he  changed  his  purpose  during  a  lucid  interval,  the 
confinement  would  bean  assault:  during  insanity  it  would  be  justi- 
fiable, not  on  the  ground  of  leave  and  licence,  but  from  the  necessity 
of  restraint.  Indeed,  during  the  actual  insanity,  the  continuance 
of  the  assent  could  hardly  be  said  to  exist. 

Pearson,  contra : 

An  act  is  not  the  less  an  assault  for  being  authorized  by  the  party 
assaulted. 

(Lord  Dbnman,  Ch.  J. :    What  does  the  plea  confess  and  avoid  ?) 
The  imprisonment,  at  any  rate. 

[  •476  ]  (Lord  DBNMAN,Xh.  J. :  *That  is  laid  to  be  against  the  will  of  the 

plaintiff:  does  the  plea  confess  that  ?) 

No :  that  is  a  superfluous  part  of  the  declaration.  The  argument 
on  the  other  side  would,  if  correct,  show  that  a  trespass  to  personal 
property  could  not  be  justified :  whereas  authority  for  such  a  tres- 
pass must  be  specially  pleaded  :  MUrnan  v.  Dolweli  (i).  In  Reg.  v. 
Meredith  (2)  (where,  as  in  the  cases  cited  on  the  other  side,  it  was 
held  that  a  man  could  not  be  convicted  of  a  common  assault  upon 
a  female  who  consented)  Lord  Abingbr  said :  *'  To  support  a  charge 
of  assault,  you  must  show  an  assault  which  could  not  be  justified  if 
an  action  were  brought  for  it,  and  leave  and  licence  pleaded; "  thus 
assuming  that  an  assault  might  be  confessed  and  avoided  by  a  plea 
of  leave  and  licence. 

(Patteson,  J. :  That  cannot  be  put  higher  than  an  obiter  dictum.) 

In  Kavanagh  v.  Givdge  (3)  leave  and  licence  was  pleaded  to  a  declara- 
tion for  breaking  and  entering  the  plaintiff's  house,  and  assaulting 
and  beating  the  plaintiff:  and  the  plea  succeeded. 

(Coleridge,  J. :  In  Dicaa  v.  Baron  Brougham  (4)  the  defence,  that 

(1)  2    Camp.    378.      See    Hall    v.  (3)  7  Man.  &  G.  310. 
Feaniley,  3  Q.  B.  919.  (4)  1  Moo.  &  Bob.  309. 

(2)  8  Car.  &  P.  589. 
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the  allied  assault,  battery  and  imprisonment  were  under  a  com-     Obristo- 

PHBB80N 

mitment  by  the  defendant  as  Lord  Chancellor,  was  proved  under  ,. 

Not  guilty.) 


Babb. 


In  Taylor  v.  Smith  (i)  a  defendant  in  trespass  justified  as  for  an  act 
done  to  prevent  the  plaintiff  from  committing  a  tort :  and  it  was 
held  that  the  plaintiff  could  not  prove,  under  De  injujid^  a  licence 
to  commit  the  alleged  tort,  but  must  reply  it.  In  Leivis  v.  Davi- 
son (2)  it  was  assumed  by  the  Court  that  *a  party  might  consent  to  L  '^^^  3 
being  arrested ;  and  there  Pabke,  B.  explained  Allen  v.  Rescous  (8), 
upon  which  the  passage  cited  on  the  other  side  from  Bull.  N.  P.  16, 
partly  rests.  A  battery  is  illegal,  as  being  a  breach  of  the  peace ; 
and  it  may  therefore  be  said  to  be  illegal  to  consent  to  it :  but  here 
an  assault  only  is  justified.  Further,  the  demurrer  is  bad,  for 
attempting  to  divide  an  entire  plea  (4). 

(WiGHTMAN,  J. :  You  canuot  demur  to  a  demurrer  (5).) 

But  the  Court  must  act  on  the  justification  set  up,  if  it  be  not 
entirely  answered. 

O'MaUeyy  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

We  need  not  decide  whether  an  imprisonment  can  be  confessed 
and  avoided  in  this  way :  but,  as  to  the  assault,  it  is  a  manifest 
contradiction  in  terms  to  say  that  the  defendant  assaulted  the 
plaintiff  by  his  permission. 

Pattbson,  J. : 

I  doubt  much  as  to  the  imprisonment :  but  the  plea  is  clearly 
bad  as  to  the  assault ;  and,  if  bad  for  any  part,  it  is  bad  for  all. 
An  assault  must  be  an  act  done  against  the  will  of  the  party 
assaulted :  and  therefore  it  cannot  be  said  that  a  party  has  been 
assaulted  by  his  own  permission. 

GoLBRinoE,  J. : 

If  the  plea  had  been  only  Not  guilty,  the  defendant  might  have 
shown  that  the  act  was  done  in  the  course  of  sport  between  the 

(1)  7  Taiint  156.  (5)  See  note  (a)  to  Hinde  v.  Oray, 

(2)  4  M.  &  W.  654.  56  K.  E.   330  (1   Man.  &   G.   201); 

(3)  2  Lev.  174.  Monkman  v.  Shepherdsan,  52  E.  R.  390 

(4)  See  Wyatt  v.  Harriwn,  37  £.  H.  (11  Ad.  &  £1.  411). 
666  (3  B.  &  Ad.  871). 
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CHBI8TO-      parties,  *and  by  the  plaintiflTs  leave.      This  plea  is  therefore 

9.  specially  demorrable. 

Bare. 
[  •*78  ]         WIGHT3IAN,.  J.  : 

I  agree,  and  for  the  reasons  already  given. 

Judgment  for  plaintiff. 

»•«  KEG.  V.  The  ARCHBISHOP  op   CANTERBURY  (l). 

.  *2«.  S7.  "'  (1 1  a  B.  483—666 ;  S.  C.  17  L.  J.  a  B.  252 ;  12  Jur.  862.) 

feh   1 
1.'  H.  having  been,  in  pursuance  of  letters  missive  and  amge  dTSlire,  elected 

[  483  1  Bishop  of  Hereford  by  the  Dean  and  Chapter,  letters  patent  issued  to  the 

Metropolitan,  commanding  him  to  confirm  the  election  and  consecrate  H. 
The  Metropolitan  appointed  Commissioners  for  the  purpose ;  and  notice  of 
the  confirmation,  to  be  performed  at  Bow  Church  in  London,  was  published, 
with  a  citation  of  oppoeers.  On  the  day  named  in  the  notice,  the  certificate 
of  election  was  read ;  and  oppoeers  were  publicly  called  to  appear  on  pain 
of  contumacy.  Three  clergymen,  two  of  them  holding  benefices  in  the 
diocese  of  Hereford,  then  offered  to  appear,  and  claimed  to  put  in  a  libel  or 
plea,  stating  objections  to  the  confirmation,  on  the  grounds  that  H.  had 
published  works  repugnant  to  the  doctrine  of  the  Established  Church,  and 
had  been  therefore  censured  by  the  University  of  Oxford.  The  Commis- 
sioners refused  to  hear  the  objections,  and  confirmed  the  election  in  the 
form  usual  where  no  opposition  is  made. 

A  rule  nisi  having  been  obtained,  on  behalf  of  the  objectors,  for  a 
mandamus  to  the  Metropolitan  or  his  Yicar-Qeneral  to  hear  the  objections: 
Held: 

Per  Lord  Denman,  Ch.  J.  and  Erle,  J.,  that  the  objections  could  not  be 
heard,  stat.  25  Hen.  YIII.  c.  20,  making  it  imperative  on  the  Metropolitan 
to  confirm  without  taking  cognizance  of  such  objections : 

Per  PATTESOir  and  Colebidoe,  JJ.,  that  the  objections  ought  to  have 
been  heard :  or  that,  at  least,  there  was  ground  for  requiring  a  return. 

No  order  was  made. 

But  held  that,  if  the  objections  ought  to  have  been  heard,  the  case  was 
one  in  which  a  mandamtu  ought  to  have  issued. 

Sir  FiTZiiOY  Kelly,  in  last  Term,  obtained  a  rule  calling  upon 
the  most  Reverend  Father  in  God,  William,  Lord  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  and  his 
Vicar-General,  Sherrard  Beaumont  Bumaby,  Doctor  of  Laws,  to 
show  cause  why  a  writ  of  viandamus  should  not  issue,  commanding 

(1)  In  prepaiing  this  report,  much  all    the    important   docimients.    The 

assistance  has  been  derived  from  **  A  same  work  gives  also  a  history  of  the 

Beport  of  the  Case  of  The  Right  Rev,  origin  and  termination  of  the  question. 

R»   D,   Hampden,   DJ),,    by  Bichard  [Cited  in  Read  v.  Bishop  of  Lincoln, 

Jebb,  Esq.,  M.A.,  of  Lincoln's  Inn,  (1889)  14  P.  D.   88,  128,  and  Rex  v. 

Barrister-at-Law,"     containing     the  Archbishop   of  CanUrhnry    [1902]    2 

speeches   of    the    several  coimsel  at  Q.  B.  503  (see  per  Lord  Alvebstoios, 

length,  from  the  shorthand  writer's  Ch.  J.,  at  p.  538),  71  L.  J.  E.  B.  894. 

notes,  and  subjoining  literal  copies  of  — ^A.  C] 
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them,  or  one  of  them,  at  a  Court  to  be  therefore  duly  holden,  in        Bso. 
the  cause,  or  business  or  matter,  of  the  confirmation  of  the  election  abohbibhof 
of  the  Reverend  Benn  Dickson  Hampden,  Doctor  of  Divinity,  to  the     o^ktbb- 
♦Bishopric  of  Hereford,  to  permit  and  admit  to  appear,  in  due  form       bury. 
of  law,  the  Reverend  Richard  Webster  Huntley,  Clerk,  Master  of      ^  **®*  ^ 
Arte,  of  the  University  of  Oxford,  Vicar  of  Alberbury  in  the  county 
of  Salop  and  diocese  of  Hereford,  the  Reverend  John  Jebb,  Clerk, 
Master  of  Arts  of  Trinity  College,  Dublin,  Rector  of  Peterstow  in 
the  county  and  diocese  of   Hereford,  and  the  Reverend  William 
Frederick  Powell,  Clerk,  Master  of  Arts  of  the  University  of  Cam- 
bridge, Perpetual  Curate  of  Cirencester  in  the  county  of  Gloucester, 
to  oppose  the  said  confirmation  of  the  said  election  of  the  said 
Doctor  Renn  Dickson  Hampden,  and  to  hear  and  determine  upon 
such  opposition,  and  upon  the  articles,  matters  and  proofs  thereof. 

The  application  was  grounded  on  the  affidavit  of  William 
Frederick  Powell,  of  Cirencester,  in  the  county  of  Gloucester, 
Clerk,  Perpetual  Curate  of  Cirencester  aforesaid,  and  Richard 
Edward  Austin  Townsend,  of  Doctors'  Commons,  proctor  and 
notary. 

Mr.  Townsend  deposed  that  he  was  one  of  the  proctors  or  pro- 
curators-general exercent,  duly  appointed,  of  the  Arches  Court  of 
the  Archbishop  of  Canterbury,  and  by  virtue  thereof  entitled  to 
practise  in  other  Ecclesiastical  Courts.  That  he  was  admitted  as 
such  proctor,  and  was  well  acquainted  with  the  usage  and  practices 
of  the  said  Court,  and  of  the  other  Ecclesiastical  Courts.  That  on 
28th  December,  1847,  the  Reverend  Renn  Dickson  Hampden,  D.D., 
"  was  howsoever  elected  (i)  by  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Hereford  to  the  office  or  dignity  of  Bishop  of 
the  said  diocese  of  Hereford,  the  same  being  theretofore  vacant. 
And  thereupon  her  Majesty  issued  *her  Royal  letters  patent,  bearing  [  •486  ] 
date  the  6th  day  of  January,  1848,  and  directed  to  his  Grace  the 
Archbishop  of  Canterbury."  The  affidavit  then  set  out  a  copy. 
"  Victoria  "  «&c.  "  To  the  Most  Reverend  Father  in  God,  our  right 
trusty  and  right  entirely  beloved  Councillor  William,  by  Divine 
Providence  Archbishop  of  Canterbury,  Primate  and  Metropolitan 
of  all  England,  and  to  all  other  Bishops  herein  concerned,  greeting. 
Whereas,  the  Episcopal  See  of  Hereford  being  lately  vacant  by  the 
translation  *'  of  Dr.  Musgrave,  late  Bishop  thereof,  to  the  Archi- 
episcopal  See  of  York,  "  upon  the  humble  petition  of  the  Dean  and 
Chapter  of    our  Cathedral  church  of  Hereford,  we  did,  by  our 

(1)  For  the  proceedings  at  the  election,  see  Mr.  Jebb's  report,  pp.  1  &  seq. 
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letters  patent,  grant  them  our  leave  and  licence  to  choose  to  them- 
selves another  bishop  and  Pastor  of  the  said  see;  and  the  said 
Dean  and  Chapter,  by  virtue  of  our  said  licence  and  leave,  have 
chosen,  for  themselves  and  the  said  church,  our  trusty  and  well 
beloved  Benn  Dickson  Hampden,  D.D.,  to  be  their  Bishop  and 
Pastor,  as  by  their  letters  sealed  with  their  common  seal,  directed  to  us 
thereupon,  does  more  fully  appear :  We,  accepting  of  such  election, 
have  given  our  Boyal  Assent  thereto ;  and  this  we  signify  unto  you 
by  these  presents,  requiring  and  strictly  commanding  you,  by  the 
faith  and  allegiance  by  which  you  stand  bound  to  us,  to  confirm  the 
said  election,  and  to  consecrate  the  said  B.  D.  H.,  so  as  aforesaid 
chosen  to  be  Bishop  of  the  said  see,  and  to  do,  perform  and  execute, 
with  diligence,  favour  and  effect,  all  and  singular  other  things 
which  belong  to  your  pastoral  office,  according  to  the  laws  and 
statutes  of  England  in  this  behalf  made  and  provided.  In  witness 
whereof,  we  have  caused  these  our  letters  to  be  made  patent. 
Witness  "  &c. 

Mr.  Powell  deposed  that,  he  and  the  Beverend  Bichard  Webster 
Huntley,  of  the  parish  of  Alberbury  in  the  county  of  Salop  and 
diocese  of  Hereford  aforesaid.  Clerk,  Yicar  of  Alberbury  aforesaid, 
and  the  Beverend  John  Jebb,  of  the  parish  of  Peterstow,  near  Boss, 
in  the  county  of  Hereford  and  diocese  of  Hereford  aforesaid,  Clerk, 
Bector  of  Peterstow  aforesaid,  ''  being  minded  and  of  opinion,  and 
verily  believing,  that  good  and  valid  objections  existed  to  the  con- 
firmation of  the  said  election  of  the  said  Dr.  Hampden  to  the  said 
See  and  Bishopric  of  Hereford,  they  resolved  and  determined  to 
oppose  such  confirmation,  and  accordingly  instructed  and  gave 
their  several  proxies,  in  due  form  of  law,  to  the  deponent,  B.  E.  A. 
Townsend,  and  Mr.  Frederick  Bobarts,  his  partner,  jointly  and 
severally,  to  appear  on  their  behalf,  and  oppose  the  said  con- 
firmation." 

Mr.  Townsend  further  deposed  that,  in  obedience  to  such  letters 
patent,  and  according  to  the  usual  course  of  proceeding  in  such 
cases,  the  said  Archbishop,  by  his  Vicar-General,  the  Bight  Wor- 
shipful Sherrard  Beaumont  Burnaby,  Doctor  of  Laws,  Vicar-General 
of  the  province  of  Canterbury,  assisted  by  the  Bight  Honourable 
Stephen  Lushington,  Doctor  of  Laws  and  Judge  of  the  Consistorial 
Court  of  London,  and  Sir  John  Dodson,  Doctor  of  Laws  and  Master 
of  the  Faculties,  as  assessors  (i),  for  the  purpose  of  proceeding  with 


(1)  In  the  course  of  the  argument, 
it  appeared  that  the  Archbishop  had 


issued  to  Dr.  Bximaby,  Dr.  Lushing- 
ton and  Sir  John  Dodson  a  commission 
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the  cause,  basinesB  or  matter  of  the  said  confirmation,  proceeded  Bbo. 
in  the  said  cause,  busmess  or  matter,  *in  manner  next  after  men-  abobbishop 
tioned  (!)•  That  the  see  of  Hereford  is  within  the  province  of  the  caotbb- 
Archbishop  of  Canterbury;  and  that  the  Court  of  the  Vicar-General  bubt. 
of  the  said  Archbishop  for  the  confirmation  of  Bishops  elected  f  **^^  ^ 
within  that  province  has,  from  time  immemorial,  been  held  at  the 
church  of  St.  Mary-le-Bow,  in  the  city  of  London.  That  the  Vicar- 
Oeneral,  so  assisted  as  aforesaid,  proceeded  with  the  said  cause, 
business  or  matter  of  the  confirmation,  as  after  more  particularly 
mentioned,  on  Tuesday,  11th  January,  1848  ;  a  citation  or  mandate 
against  all  and  singular  opposers,  calling  upon  them  to  appear  and 
make  their  objections  at  the  said  Court  on  the  day  last  aforesaid, 
having  been  first  duly  published  in  the  said  church,  on  or  about 
the  8th  January  aforesaid,  and  a  copy  thereof  having  been  affixed, 
and  for  some  time  left  affixed,  to  the  door  of  the  said  church, 
according  to  the  law  and  practice  of  the  said  Court.  That  the 
Vicar-General  and  assessors  assembled  in  the  dining  room  adjoin- 
ing the  Common  Hall  of  Doctors'  Commons:  and  that  Bichard 
Underwood,  Esquire,  chapter  clerk  of  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Hereford,  notary  public,  appointed  proctor  of 
the  said  Dean  and  Chapter,  together  with  John  Burder,  Esquire, 
notary  public,  and  Francis  Hart  Dyke,  Esquire,  notary  public  and 
one  of  the  procurators-general  exercent  in  the  said  Arches  Court  of 
Canterbury,  exhibited  proxy  under  the  hands  and  seals  of  the  said 
Dean  and  Chapter,  and  presented  to  the  said  Doctor  B.  D.  H.  a 
certificate  of  his  being  howsoever  elected  Bishop  and  Pastor  of  the 
said  Cathedral  Church  of  Hereford,  and  prayed  him  to  give  his 
^consent  to  the  said  election.  And  thereupon  the  said  B.  D.  H.  [  *488  ] 
read  the  schedule  of  consent,  and  signed  the  same.  And  the  Vicar- 
General  immediately  afterwards  adjourned  the  business  to  the 
church  of  St.  Mary-le-Bow. 

Mr.  Powell  and  Mr.  Townsend  then  deposed  that  they  attended 
in  the  said  church  on  the  said  11th  January  ;  when  and  where  the 
Court  for  the  confirmation  of  the  election  of  the  said  Dr.  Hampden 
as  Bishop  of  Hereford  was  held  before  Doctor  Burnaby,  the  said 
Vicar-General,  assisted  by  Doctor  Lushington  and  Sir  John  Dodson 
as  his  assessors,  as  aforesaid.     That,  after  prayers  had  been  duly 

to  confirm  the  election.    The  commis-  (1)  A  full  account  of  the  proceedings 

edon  is  set  out  at  length  in  Mr.  Jebb's  at  Bow  Church  will  be  found  in  Mr. 

Beport,  p.  22,  note  (p).    The  material  Jebb's  Heport,  pp.  20  d:  seq. 
jiarts  are  noticed  in  the  argument. 
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Bbo.  ready  the  business  of  the  confirmation  of  the  election  of  Doctor 
AB0HBI8H0P  Hampden  was  commenced  and  proceeded  in,  by  the  presentation  to 
the  Yicar*General  of  the  aforesaid  letters  patent,  which  were  read. 
Whereupon  Mr.  Underwood  prayed  the  Vicar-General  to  take  upon 
himself  the  duty  of  the  said  confirmation,  and  decree  that  the  same 
be  proceeded  in,  according  to  the  form  of  the  said  letters  patent  and 
exigency  of  the  law.  And,  the  Yicar-General  having  signified  his 
assent  thereto,  Dr.  Hampden  was  presented  to  the  Vicar-General  by 
Mr.  Underwood,  who  then  declared  that  he  judicially  produced 
Doctor  Hampden  as  Bishop  elect  of  Hereford :  and  Mr.  Underwood 
further  stated  that,  as  proctor  for  the  Dean  and  Chapter,  he  also 
exhibited  an  original  mandate,  together  with  the  certificate,  there- 
upon indorsed,  touching  the  execution  of  the  said  mandate,  against 
all  and  singular  opposers,  and  prayed  that  such  opposers  might  be 
publicly  called.  That  the  Vicar-General  thereupon  directed  the 
apparitor-general  of  the  Court,  then  present,  to  make  proclamation 
as  is  usual  in  such  cases.  Whereupon  the  apparitor-general  made 
proclamation,  ♦in  the  open  Court  in  the  said  church,  in  the  words 
following :  "Oyez  !  Oyez  !  Oyez !  All  manner  of  persons  who  shall 
or  will  object  to  the  confirmation  of  the  Beverend  Benn  Dickson 
Hampden,  D.D.,  to  be  Bishop  and  Pastor  of  the  Cathedral  Church 
of  Hereford  let  them  come  forward,  and  make  their  objections  in 
due  form  of  law,  and  they  shall  be  heard."  That,  immediately 
after  such  proclamation  was  made,  and  before  any  other  pro- 
ceedings were  taken,  Mr.  Townsend  addressed  the  Vicar-General, 
and  stated  that  he  appeared  as  proctor  for  the  Bev.  Bichard 
Webster  Huntley,  Clerk,  M.A.,  of  the  University  of  Oxford,  Vicar 
of  Alberbury,  in  the  county  of  Salop  and  diocese  of  Hereford  afore- 
said, the  Bev.  John  Jebb,  Clerk,  M.A.,  of  Trinity  College,  Dublin, 
Bector  of  Peterstow  in  the  county  and  diocese  of  Hereford  afore- 
said, and  the  Bev.  William  Frederick  Powell,  Clerk,  M.A.,  of  the 
University  of  Cambridge,  Perpetual  Curate  of  Cirencester,  in  the 
county  of  Gloucester  (the  deponent) ;  and  he  exhibited  proxies  under 
the  hands  and  seals  of  the  three  last  named  parties  respectively, 
and  then  declared  that  he  opposed  the  confirmation  of  the  election 
of  the  said  Dr.  B.  D.  H.  to  the  office  or  dignity  of  Bishop  of  Hereford 
aforesaid. 

Mr.  Townsend  then  deposed  that,  upon  his  addressing  the  Vicar- 
General  as  last  aforesaid,  the  Vicar-General  inquired  of  him 
what  were  his  objections,  or  used  words  to  that  efiect.  That 
he,  Mr.  Townsend,  had  such  objections  in  writing  then  in  his 
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possession  ;  and  that,  whilst  he  was  in  the  act  of  presenting  such  Rbo. 
objections,  which  were  in  the  form  of  a  libel  or  plea,  and  were  archbishop 
duly  signed  by  advocates,  as  is  usual  in  such  cases,  the  Vicar-  camtkb- 
General  said  to  him  :  "  We  are  acting  here  under  a  mandate  from  »ukt. 
the  Crown,  issued  pursuant  to  the  provisions  *of  the  statute  of  the  [  ***^  ] 
25  Hen.  YIII.  c.  20 ;  and  we  conceive  ourselves  bound  to  confirm, 
without  suflfering  any  opposition :  "  or  words  to  that  eflfect.  That 
Mr.  Townsend  then  said,  in  answer  to  the  said  inquiry  of  the  Vicar- 
General  :  "  Right  Worshipful,  I  bring  in  a  libel :  **  or  words  to  that 
effect,  he  understanding  that  he  was  assigned  by  the  Vicar-General 
so  to  do.  Whereupon  Doctor  Lushington,  one  of  the  assessors  of 
the  Vicar-General,  said  to  Mr.  Townsend :  "  No,  you  will  not :  you 
are  not  permitted  to  appear :  and,  Mr.  Townsend,  you  know  per- 
fectly well,  as  an  ecclesiastical  practitioner,  that  you  are  not  able 
to  bring  in  a  libel  until  you  are  permitted  to  appear."  That  the 
Vicar-General  then  and  there  wholly  refused  to  permit  him  to 
appear,  as  proctor  as  aforesaid,  for  the  said  three  opposing  parties, 
or  any  of  them,  or  to  exhibit  his  aforesaid  proxies,  or  to  present  or 
bring  in  any  libel,  or  plea  or  objections  against  the  confirmation  of 
the  election  of  Doctor  Hampden,  or  to  do  any  act  whatsoever  in 
opposition  to  the  confirmation  of  the  election,  although  the  said 
proxies  and  libel  were  in  due  form  of  law,  according  to  the  usage 
and  practice  of  the  said  Court,  and  although  Mr.  Townsend  then 
and  there  duly  and  at  the  proper  time  according  to  law  offered 
and  proposed  to  appear  as  proctor  for  the  said  opposing  parties 
in  the  matter  of  the  said  opposition  to  the  said  confirmation,  and 
to  exhibit  the  said  libel.  That  he  had  instructed  certain  advocates 
or  counsel,  namely.  Doctor  Addams,  and  Doctor  Harding  and 
Doctor  Bobert  Phillimore,  to  appear  on  behalf  of  the  said  opposing 
parties,  and  oppose  the  confirmation  of  the  said  election ;  and  the 
said  advocates  or  counsel  then  appeared  accordingly,  and  required 
to  be  heard.  Whereupon  *the  Vicar-General  inquired  of  Doctor  [  *^9i  ] 
Addams  whether  he  wished  to  be  heard  upon  the  question  whether 
counsel  had  a  right  to  be  heard  or  not :  and,  Doctor  Addams  having 
replied  that  he  did,  the  Vicar-General  said :  "  We  confine  you  to 
that : "  and  Doctor  Lushington  also  then  said  to  Doctor  Addams  : 
"Distinctly  understand  to  what  you  are  confined,  namely,  the 
question,  whether,  considering  the  statute  of  Henry  VIII.,  which 
has  been  referred  to,  you  have  a  right,  notwithstanding  that 
statute,  to  be  heard  at  all : "  or  words  to  that  effect.  That  there- 
upon the  said  advocates  were  heard  at  length  upon  the  question 
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Bbo.  whether  they  were  entitled  to  appear  and  be  heard.  That,  when 
abohbibhop  they  had  concladed,  Doctor  Bayford,  as  counsel  on  behalf  of 
Gakter.  Doctor  Hampden  and  of  the  Dean  and  Chapter,  or  one  of  them, 
BUBY.  rose  to  reply  to  the  observations  of  the  said  advocates :  but  the 
Court  stopped  him,  and  proceeded  to  give  judgment,  and  decided 
that  they  conld  not  hear  any  objections  to  the  confirmation  of  the 
election,  and  that  they  were  precluded  by  the  said  statute  from 
allowing  any  such  objections  to  be  entertained ;  the  Vicar-General 
delivering  his  judgment  to  the  effect  following,  viz.:  He  was  of 
opinion  that  the  Court  was  bound  to  proceed  to  the  confirmation 
of  the  election  of  Doctor  Hampden  to  the  Bishopric  of  Hereford, 
under  the  provisions  of  the  statute  of  25  Hen.  YIH.,  which  clearly 
extended  to  the  present  case,  and  by  which,  if  he  should  commit  or 
suffer  any  let  or  hindrance  to  such  confirmation,  he  should  become 
liable  to  the  penalties  of  praemunire :  that  the  Act  itself  prescribed 
no  mode  of  proceeding  in  the  performance  of  the  duty  enjoined, 
nor  referred  to  any ;  and  that  the  Court  was  bound  by  the  statute 
[  •^^^  ]  law  of  the  realm,  which  afforded  it  no  alternative  *but  that  of 
confirming  the  election  which  was  certified  to  have  been  made 
by  the  Dean  and  Chapter  of  Hereford,  or  subjecting  themselves 
to  the  penalties  of  pramunire.  And  Doctor  Lushington  and  Sir 
John  Dodson,  as  such  assessors  as  aforesaid,  then  also  severally 
expressed  their  opinions  that  the  said  opposers,  their  proctor  or 
counsel,  could  not  be  allowed  to  appear  or  be  heard,  by  reason  of 
the  said  statute. 

That,  after  the  said  judgment  had  been  so  given,  the  following 
proceedings  took  place.  The  Vicar-General  directed  the  confirma- 
tion to  be  proceeded  with,  according  to  the  usual  form ;  whereupon 
the  said  proctor  of  the  said  Dean  and  Chapter  openly  said,  in  the 
presence  and  hearing  of  the  said  Court:  ''  I  accuse  the  contumacy 
of  all  and  singular  persons  cited,  intimated,  publicly  called,  and 
not  appearing,  and,  in  pain  of  such  of  their  contumacy,  pray  that 
they  and  every  of  them  be  precluded  from  the  means  of  further 
opposing  against  the  said  election,  the  manner  thereof,  or  the 
person  elected  in  this  behalf ;  and  also  that  it  may  be  decreed  to 
be  proceeded  to  further  acts  in  this  business  of  confirmation,  the 
absence  or  contumacy  of  the  persons  so  cited,  intimated,  publicly 
called,  and  not  appearing,  in  anywise  notwithstanding:  and  I 
porrect  a  schedule,  which  I  pray  to  be  read.*'  That  the  said 
proctor  then  handed  in  a  paper  to  the  Vicar-General,  which  the 
Vicar-General  then  read  and  signed,  the  contents  of  which  were 
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anknown  to  the  deponent;  and  then  the  Baid  proctor  proceeded,         Rbg. 
and  stated  as  follows:    ''In  pain  of  the  contumacy  of  all  and  archbibhop 
singnlar  persons  cited,  intimated,  publicly  called,  and  not  appear-      cantbr- 
ing,  I  give  this  summary  petition  in  writing,  which  I  pray  to  be        bdry. 
admitted ;  and  that  it  be  ^decreed  to  be  proceeded  summarily  and       [  *4»8  ] 
plainly,  and  that  a  term  be  assigned  me  to  prove  the  same  imme- 
diately.*'     That  the  Vicar-General  replied  as  follows:    "We  do 
admit  this  your  summary  petition,  so  far  as  the  same  may  be 
by  law  admitted,  and  do  decree  that  it  may  be  proceeded  sum- 
marily and  plainly ;  and  we  do  assign  you  a  term  to  prove  this 
your  summary  petition  immediately:*'   or  words  to   that  effect. 
Whereupon  the  said  proctor  then  said :   "In  pain  of  the  con- 
tumacy of  all  and  singular    persons  cited,    intimated,  publicly 
called,  and  not  appearing,  and  in  support  of  proof  of  the  matters 
contained  in  my  said  summary  petition,  I  exhibit  a  certificate 
touching  and  concerning  the  election  of  the  aforesaid  Beverend 
B.  D.  H.,  D.D.  to  be  Bishop  and  Pastor  of  the  said  Cathedral 
Church  of  Hereford,  made  by  the  said  Dean  and  Chapter  of  the 
said  church,   and  issued  under  their  common  seal.      I  likewise 
exhibit  a  public  instrument  of  the  consent  of  the  said  Doctor 
B.  D.  H.  to  the  said  election,  and  her  Majesty's  letters  patent 
before  read.    And  I  allege  that  all  and  singular  the  matters  set 
forth  in  the  said  exhibits  respectively  were  and  are  true,  and  so 
had  and  done  as  therein  contained;  and  I  pray  all  of  them  to 
be  admitted,  and  that  a  term  be  assigned  me  to  hear  sentence 
instantly."     That  the  Vicar-General  then  said  as  follows:   "In 
pain  of  the  contumacy  of  all  and  singular  the  persons  so  as 
aforesaid  cited,    intimated,    publicly  called,  and  not  appearing, 
We  do  admit  these  public  instruments,  and  do  assign  to  hear 
sentence  instantly."      That  the  said  proctor  then  said :  "  I  pray 
all  and  singular  the  said  opposers  to  be  again  publicly  called." 
That  the  Vicar-General  then  said:   "Let  the  opposers  be  again 
publicly    called."       That  the  apparitor-general  *then  made   his       [  *4U4  J 
proclamation  as  follows:   "  Oyez  !     Oyez  !     Oyez!     All  ye  who 
shall  or  may  or  will  object  to  the  confirmation  of  the  Beverend 
B.  D.  Hampden,  as  Lord  Bishop  of  the  Episcopal   See  of  the 
Cathedral  Church  of  Hereford,  now  come  forward  and  state  your 
objections,  and  you  shall  be  heard."     That,  after  such  proclama- 
tion made,  the  said  proctor  then  said :  "  I  accuse  the  contumacy 
of  all  and  singular  the  persons  so  as  aforesaid  cited,  intimated, 
publicly  called,  and  not  appearing ;    and    I   pray  them   to   be 
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Bbo.        pronounced   contumacious ;  and,  in  pain  of  such  their  contumacy. 
Archbishop    that  it   be   decreed    to   be    proceeded   to  the    pronouncing  your 
Cantkb-      definitive  sentence ;   and  I  porrect  a  schedule  which  I  pray  to  be 
BURT.        read." 

That  the  said  proceedings  then  terminated  by  Doctor  Hampden 
taking  the  oaths  usual  and  required  in  such  cases :  and  the  Yicar- 
General  signed,  promulgated,  and  gave  the  following  sentence  in 
writing,   that  is  to  say:    "In  the  name  of  God,   Amen.      We, 
S.  B.  Bumaby,  Doctor  of  Laws,  Vicar-General  and  Official  Prin- 
cipal, lawfully  constituted,  of  the  most  Reverend  "  &c.  **  William," 
&c.  "Lord  Archbishop  of  Canterbury,  Primate  of  all  England  and 
Metropolitan,  being  hereunto  sufficiently  and  lawfully  authorised, 
and  having  heard,  seen,  understood  and  discussed  the  merits  and 
circumstances  of  a  certain  business  of  confirmation  of  an  election 
made  and  celebrated  of  the  Beverend  B.  D.  H.,  D.D.,  elected  Bishop 
and  Pastor  of  the  Cathedral  Church  of  Hereford,  which  is  contro- 
verted and  remains  undetermined  before  us  in  judgment,  and  having 
considered  the  whole  process  had  and  done  in  the  business  of  such 
confirmation,  and  having  observed  all  and  singular  the  matters 
[  *495  ]      and  things  that  by  law  in  *this  behalf  ought  to  be  observed  :  We 
have  thought  fit,  and  do  thus  think  fit,  to  proceed  to  the  giving 
our  definitive  sentence  or  final  decree  in  this  business,  in  manner 
following.    Whereas,  by  the  Acts  enacted,  deduced,  alleged,  pro- 
pounded, exhibited  and   proved  before  us,  relating  to  such  con- 
firmation, we  have  amply  found,  and  do  find,  that  the  said  election 
was  rightfully  and  lawfully  made  and  celebrated  by  the  Dean  and 
Chapter  of  the  said  Cathedral   Church  of  Hereford,  of  the  said 
Beverend  the  Bishop  elect,  a  man  both  prudent  and  discreet, 
deservedly  laudable  for  his  life  and  conversation,  of  a  free  con- 
dition, born  in  lawful  wedlock,  of  due  age,  and  an  ordained  priest, 
and  that  there  neither  was  nor  is  any  thing  in  the  ecclesiastical 
laws  that  ought  to  obstruct  or  hinder  his  being  confirmed  by  our 
authority  Bishop  of  the  said  See :  Therefore  we,  S.  B.  B.,  Doctor 
of  Laws,  the  Judge  aforesaid,  having  weighed  and  considered  the 
premises,  and  with  the  assistance  of  the  learned  in  the  law,  do,  by 
the  authority  wherewith  we  are  invested,   confirm  the  aforesaid 
election  made  and  celebrated  of  the  person  of  the  said  Beverend 
R.  D.  H.,  D.D.,  to  the  Bishopric  of  Hereford.    And  we  do,  so  far 
as  in  our  power  and  by  law  we  may,  supply  all  defects  in  the  said 
election,  if  any  there  happen  to  be.    And  we  do  commit  unto  the 
said  Bishop    elected  and    confirmed  the  care,  government  and 
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administraidoD  of  the  spirituals  of  the  said  Bishopric  of  Hereford.         Beo. 
And  we  do  pronounce,  decree  and  order,  by  this  our  definitive  abchbj'shop 
sentence  or  final  decree,  which  we  make  and  publish  in  these      ^antkbp 
presents,  that  the  said  Bishop,  so  elected  and  confirmed,  or  his        burt. 
lawful  proctor  for  him,  shall  be  inducted   into  the  real,  actual 
and  corporal  possession  of  the  said  Bishopric,  and  of  "^all  its  rights,      [  *496  ] 
dignities,  honours,  privileges  and  appurtenances  whatsoever,  and 
be  installed  and  enthroned  by  the  Archdeacon  of  Canterbury,  or  his 
deputy,  according  to  the  laudable  and  approved  manner  and  custom 
of  the  said  Cathedral  Church,  not  being  contrary  to  the  laws  and 
statutes  of  this  realm."     That  the  proctor  then  said  :  "  The  Lord 
Bishop  elected  and  confirmed,  and  myself,  pray  a  public  instru- 
ment and  letters  testimonial  to  be  made  out,  of  and  concerning  the 
premises."    Whereupon  the  Vicar-Greneral  said :  **  We  do  decree 
as  prayed." 

That  the  forms  and  proceedings  used  and  adopted  in  the  said 
business  or  matter  of  the  said  confirmation  were  of  the  same  tenor 
and  description  as  the  forms  and  proceedings  used  and  adopted  in 
suits  and  causes  in  the  Ecclesiastical  Courts ;  and  that  the  same 
forms  of  citations,  proclamations,  summary  petitions,  or  pleas, 
proofs,  sentence,  and  other  forms,  as  were  used  and  adopted  in  the 
said  business  or  matter,  have  been,  to  the  best  of  this  deponent's 
information  and  belief,  commonly  used  in  the  confirmations  of  the 
elections  of  Bishops  in  England,  ever  since  the  said  statute  of  the 
25  Hen.  VIII.  was  revived  in  the  reign  of  Queen  Elizabeth. 

Mr.  Powell  and  Mr.  Townsend  then  deposed  that  the  opposition, 
80  intended  to  be  made  to  the  then  present  confirmation  of  the 
election  of  the  said  Doctor  R.  D.  H.,  was  founded  upon  "  two  books 
written,  printed  and  published  by  him ;  the  avowed  purport  or 
object  of  the  first  of  the  said  two  books  being  to  illustrate  the 
injurious  effects  of  dogmatism  in  theology  :  and  in  both  books,  in 
illustration  of  the  (supposed)  effect  of  dogmatism  in  theology,  it  is 
well  known,  or  justly  suspected,  that,  whether  so  by  him  intended 
or  not,  he  *hath,  in  fact,  spoken  or  declared  in  the  manifest  [  •497  ] 
derogation  or  depraving  of  many  things  in  the  Book  of  Common 
Prayer,  and  hath  maintained  or  affirmed  divers  doctrines  repugnant, 
or  at  least  contrary,  to  the  Thirty-nine  Articles  of  the  Church  of 
England,  especially  those  or  most  or  many  of  them  particularly 
concerning  faith  and  doctrine."  "  That,  expressly  by  reason  of  or 
with  reference  to  such  his  two  books  aforesaid,  he  the  said  Doctor 
B.  D.  H.  (then  recently  appointed  Begins  Professor  of  Divinity  in 
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bbq.         the  University  of  Oxford),  in  a.d.  1836,  incurred  the  solemn  censare 

AKCHBisHop   of  that  University ;  and  which  censure  (the  said  Doctor  R.  D.  H. 

Cahtsr-      neither  then  nor  since  having  in  any  manner  explained  or  renounced 

BUBT.  or  retracted  those  parts  of  his  teaching  which  have  led  to  his  being 
so  justly  suspected  as  aforesaid)  was  in  effect  re-affirmed  by  the  said 
University/'  in  1842.  That  articles,  alleging  and  setting  up  such 
unsoundness  of  doctrine  and  teaching  of  the  said  Doctor  B.  D.  H., 
had  been  prepared  and  signed  by  certain  learned  civilians,  ready  to 
be  given  in  as  aforesaid,  had  the  said  parties  been  permitted  to 
appear;  and  which  the  deponents  were  advised  and  believed  to 
present  and  contain  sufficient  ground  of  opposition  to  the  confirma- 
tion of  the  said  Doctor  B.  D.  H.,  and  the  said  B.  E.  A.  Townsend 
was  ready  to  bring  in,  in  due  form  of  law,  as  aforesaid,  and  then 
and  there,  if  called  on  so  to  do,  to  sustain  by  proof. 

Mr.  Powell  further  deposed  that  this  application  for  a  mand4imus 
was  made  with  the  consent  and  concurrence  of  the  Beverend  B.  W. 
Huntley  and  the  Beverend  J.  Jebb,  the  said  other  opposers  to  the 
said  confirmation  of  the  said  election. 

r  «8  ]  In  the  said  Term  (i), 

Sh'  J.  JeiTis,  Attorney-General,   Sir  D.  Dundcts,   Solicitor- 
General,  M.  D.  HUl,  Dr.  Bayford  and  Waddington  showed 
cause  : 
First,  the  Archbishop  and  Vicar-General  had  no  power  to  hear 
the  objections ;  and  therefore  no  one  could  appear  in  support  of 
them.     The  confirmation  is  merely  matter  of  form. 

The  question  arises  upon  stat.  25  Hen.  YIII.  c.  20,  which  was, 
indeed,  repealed  by  stat.  1  &  2  Phil.  &  M.  c.  8,  ss.9,  11,  but  was 
revived  by  stat.  1  Eliz.  c.  1,  ss.  7,  10(2).  Stat.  25  Hen.  VIII.  c.  20, 
is  entitled  ''An  Act  for  the  non-payment  of  first  fruits  to  the 
Bishop  of  Bome  "  (s).  Sect.  8  (4)  states  that  in  the  recited  statute 
28  Hen.  Vill.  c.  20,  "  it  is  not  plainly  and  certainly  expressed  in 

(1)  The  argument  was  heard  on  of  annates  or  first  fruits  to  the  Bishop 
January  24th,  25th,  26th  and  27th.  of  Bome,  and  of  the  electing  and  oon- 

(2)  See  Hargrave*8  note  (5)  (216)  to  secrating  of  Archbishops  and  Bishops 
Co.  Litt.  134  a.  within   this    realm ;  "    also    to    the 

(3)  It  was  pointed  out  that  in  Statutes  of  the  Bealm  (published  by 
1  Oibs.  Cod.  107  (ed.  2)  the  title  is  the  Commissionera  of  the  Public 
**  Of  the  electing  and  consecrating  of  Becords),  vol.  iii.  p.  462,  where  it  is 
Archbishops  and  Bishops  within  this  **  An  Act  restraining  the  payment  of 
reulm;**  and  reference  was  made  to  Annates,  &c." 

stat.  8  Eliz.  c.   1,8.  2,  and  to  stat.  (4)  This  is  section  2  in  the  Statutes 

I  Eliz.  c.  1,  8.  7,  where  the  title  given      of    the    Bealm  and  in    the    Be  vised 
is  '*An  Act  restrainin;;  the  payment      Statutes. — F.  P. 
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what  manner  and  fashion  Archbishops  and  Bishops  shall  be  elected,        Bw. 

presented,  invested  and  consecrated  within  this  realm/'  and  enacts  abchbibrop 

that  the  recited  statute  shall  stand,  except  that  no  person  "  shall     cakter- 

be  presented,  nominated  or  commended  to  the  said  Bishop  of       b^*^- 

Bome,"  "  to  or  for  the  dignity  or  oflSce  of  any  Archbishop  or  Bishop 

\dthin  this  realm,"  nor  procure  there  **  bulls,  breeves,  palls  or  other 

things  requisite  for  an  Archbishop  or  Bishop,"  nor  pay  annates,  first 

fruits,  &c.,  for  expedition  of  any  such  bulls,  &c.    *Sect.  4  enacts      I  **w  ] 

that,  at  every  avoidance  of  an  Archbishopric  or  Bishopric,  the  King 

may  grant  a  licence  to  the  Dean  and  Chapter,  &c.,  to  proceed  to 

election,  ''  with  a  letter  missive,  containing  the  name  of  the  person 

which  they  shall  elect  and  choose :  by  virtue  of  which  licence  the 

said  Dean  and  Chapter,"  &c.,  ''  shall  with  all  speed  and  celerity  in 

due  form  elect  and  choose  the  same  person  named  in  the  said  letters 

missive,"  *'  and  none  other."    If  they  delay  above  twelve  days,  the 

King  may  nominate  and  present  by  letters  patent :  and  every  such 

nomination  and  presentment,  if  to  the  office  of  Bishop,  shall  be 

made  to  the  Archbishop  and  Metropolitan  of  the  Province,  if  the 

Archbishopric  be  full.      By  sect.  5,  in  the  case  of  such  nomination 

as  last  aforesaid,  the  Archbishop  or  Bishop,  to  whom  the  nomination 

is  directed,  is  to  ''invest  and  consecrate"  ''with  all  speed"  the 

person  nominated.    And,  if  the  Dean  and  Chapter,  &c., "  within  the 

said  twelve  days  do  elect  and  choose  the  said  person  mentioned  in 

the  said  letters  missive,"  "their  election  shall  stand  good  and 

effectual  to  all  intents ;  "  the  person  elected  shall  be  reputed  lord 

elected ;  "  and  then  making  such  oath  and  fealty  only  to  the  King's 

Majesty,  his  heirs  and  successors,  as  shall  be  appointed  for  the  same, 

the  King's  Highness,  by  his  letters  patent  under  his  Great  Seal,  shall 

signify  the  said  election,  if  it  be  to  the  dignity  of  a  Bishop,  to  the 

Archbishop  and  Metropolitan  of  the  Province  where  the  See  of  the 

said  Bishopric  was  void,  if  the  See  of  the  said  Archbishop  be  full 

and  not  void;  "  "requiring  and  commanding  such  Archbishop,  to 

whom  any  such  signification  shall  be  made,  to  confirm  the  said 

election,  and  to  invest  and  consecrate  the  said  person  so  elected  to 

the  office  and  dignity  that  he  is  "^elected  unto,  and  to  give  and  use       [  *60u  j 

to  him  all  such  benedictions,  ceremonies,  and  other  things  requisite 

for  the  same,  without  any  suing,  procuring  or  obtaining  any  bulls, 

letters  or  other  things  from  the  See  of  Bome  for  the  same  in  any 

behalf."     By  sect.  7,  if  the  Dean  and  Chapter,  &c.,  "  after  such 

licence  as  is  afore  rehearsed,  shall  be  delivered  to  them,  proceed  not 

to  election,  and  signify  the  same  according  to  the  tenor  of  this  Act, 
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Rmk  within  the  space  of  twenty  days  next  after  such  licence  shall  oome 
ABOBBisHOP  ^  ^^^^^  hands  ;  or  else  if  any  Archbishop  or  Bishop,  within  any  of 
Canter.  *^®  King's  dominions,  after  any  such  election,  nomination  or 
BURT.  presentation  shall  be  signified  unto  them  by  the  King's  letters 
patents,  shall  refuse,  and  do  not  confirm,  invest  and  consecrate  with 
all  due  circumstance  as  is  aforesaid,  every  such  person  as  shall  be 
so  elected,  nominate  or  presented,  and  to  them  signified  as  is  above 
mentioned,  within  twenty  days  next  after  the  King's  letters  patents 
of  such  signification  or  presentation  shall  come  to  their  hands ;  or 
else  if  any  of  them,  or  any  other  person  or  persons,  admit,  main- 
tain, allow,  obey,  do  or  execute  any  censures,  excommunications, 
interdictions,  inhibitions,  or  any  other  process  or  Act,  of  what 
nature,  name  or  quality  soever  it  be,  to  the  contrary,  or  let  of  due 
execution  of  this  Act;  that  then"  ''every  Dean  and  particular 
person  of  the  Chapter,  and  every  Archbishop  and  Bishop,  and  all 
other  persons,  so  offending  and  doing  contrary  to  this  Act,  or  any 
part  thereof,  and  their  aiders,  counsellers  and  abetters,  shall  run 
into  the  dangers,  pains  and  penalties  of  the  Statute  of  the  Provision 
and  PrcBmunire^  made  in  the  five  and  twentieth  year  of  the  reign  of 
King  Edward  the  Third,  and  in  the  sixteenth  year  of  King  Richard 
the  Second." 
[  501  ]  As  to  the  state  of  the  law  before  the  passing  of  this  statute,  it  is 

a  matter  of  much  difficulty,  as  appears  from  1  Burn,  Eccl.  L. 
Preface,  p.  xxvi.  (9th  ed.),  to  find  out  how  far  the  canon  law  was 
allowed,  where  it  was  checked  by  the  prerogative  of  the  Crown  or 
the  common  law,  and  indeed  what  it  was.  In  Caudrey's  case  (i) 
Lord  Coke  says  :  "If  it  be  demanded  what  canons,  constitutions, 
ordinances,  and  synodals  provincial,  are  still  in  force  within  this 
realm ;  I  answer  that  it  is  restored  and  enacted  by  authority  of 
Parliament,  that  such  as  have  been  allowed  by  general  consent  and 
custom  within  the  realm,  and  are  not  contrariant  or  repugnant  to 
the  laws,  statutes,  and  customs  of  the  realm,  nor  to  the  damage  or 
hurt  of  the  King's  prerogative  Boyal,  are  still  in  force  within  this 
realm,  as  the  King's  ecclesiastical  laws  of  the  same.  Now,  as 
consent  and  custom  hath  allowed  these  canons,  so  no  doubt  by 
general  consent  of  the  whole  realm,  any  of  the  same  may  be 
corrected,  enlarged,  explained  or  abrogated." 

From  Ayliffe's  Parergon,  pp.  126  rt  seq.y  it  appears  that  Bishops 
were  originally  elected  jpei*  clenim  et  popiduvij  which  included,  of 
course,    the  laity :    that  afterwards,   to  prevent   confusion,    the 

(1)  5  Co.  Bep.  32  b. 
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Christian  Emperors  reserved  the  election  to  themselves ;  the  form  Bbo. 
being  that  the  Chapter,  on  a  Bishop's  death,  sent  the  ring  and  archbishop 
pastoral  staflf  to  the  Emperor,  and  he  delivered  it  to  the  person  cantkr- 
whom  he  appointed  successor :  that  afterwards  the  Pope  pretended  bury. 
that  the  Emperors  took  money  for  the  nomination  or  charged  the 
episcopal  revenues  with  pensions,  and  then  the  Bishops  were  elected 
by  the  canons  in  cathedral  churches,  and  the  choice  usually 
♦confirmed  at  Bome :  that  nevertheless,  in  the  Saxon  times,  all  [  '502  ] 
ecclesiastical  dignities  were  conferred  in  Parliament,  and  were  still 
donative  by  delivery  of  the  ring  and  stafif :  that  Pope  Hildebrand, 
who  was  contemporary  with  William  I.,  excommunicated  all  pre- 
lates who  received  investiture  from  any  layman  per  traditionem 
annuli  et  baculi :  that  this  assumption  was  disputed  by  the  English 
Kings,  till  Henry  I.,  after  a  long  contest,  yielded  up  the  point, 
reserving  only  to  himself  homage  in  respect  of  the  temporalties,  to 
be  done,  however,  before  consecration  :  whereupon  the  Archbishop 
consecrated  the  Bishops  whom  the  King  had  before  appointed. 
Afterwards  King  John  granted  by  charter  (i)  that  elections  of 
major  and  minor  prelati  in  cathedral  and  conventual  churches 
and  monasteries  should  be  free,  the  licentia  eligendi  being  first 
prayed  of  him,  and  reserving  to  himself  a  veto,  and  the  profits 
during  vacancy ;  if  he  refused  the  licentia  eligendi,  the  Chapter 
might  proceed  without  it,  and  he  was  not  to  refuse  his  assent  to 
the  election  made,  '*  nisi  aliquid  rationabile  proposuerimus  et 
legitime  probaverimus,  propter  quod  non  debeamus  consentire :  " 
but  the  King,  nevertheless,  continued  to  influence  the  elections, 
and  usually  sent  for  the  Dean  and  Chapter,  or  some  of  them,  who 
met  in  or  near  his  Boyal  chapel  and  chose  the  person  he  had 
recommended.  This  account  from  Ayliffe  agrees  substantially 
with  that  given  in  Co.  Litt.  184  a  and  344  a.  From  Van  Espen's 
Jus  Ecclesiasticum  Universum,  p.  98,  Part  I.  tit.  14,  c.  1,  §  8,  9, 
it  seems  that  the  confirmations  came  to  the  Pope  as  a  natural 
consequence  of  his  having  usurped  the  nominations.  It  may  be 
pointed  out  that,  between  the  charter  of  King  John  and  the  *passing  [  •603  ] 
of  Stat.  25  Hen.  VHI.  c.  20,  stat.  25  Edw.  III.  (of  Provisors)  was 
passed,  which,  after  reciting  stat.  85  Edw.  I.  c.  4,  s.  3  (Statute  of 
Carlisle),  enacted  (sect.  8)  that  the  free  elections  of  Archbishops, 
Bishops,  and  all  other  dignities  and  benefices  elective  in  England 
were  to  hold  as  granted  by  the  King's  progenitors,  and  the  ancestors 
of  other  lords,  founders  thereof ;  and  that,  where  the  Pope  made 
(1)  A.B.  1214.    Statutes  of  the  Bealm,  vol.  i.  p.  5. 
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Rsc.        provision  of  a  dignity  of  ihe  Chnrch,  ihe  King  should  present  ''  as 

ABCHBisHop   his  progenitors  had  before  that  free  election  was  granted  since  that 

Ca^er.      ^^  election  was  first  granted  by  the  King's  progenitors  upon  a 

BCkT.        certain  form  and  condition,  as  to  demand  licence  of  the  King  to 

choose,  and  after  the  election  to  have  his  Boyal  Assent,  and  not  in 

any  other  manner." 

Now,  with  respect  to  the  canonical  election  before  stat.  25 
Hen.  Yin.  c  20,  it  was  urged,  on  moving,  that  the  steps  may  be 
collected  from  Lancelottus*8  Institutiones  Juris  Canonici,  a  work 
spoken  of  as  having  been  cited  with  approbation  by  Doddbbidob,  J. 
in  Evaiu  v.  Ascuithe  (i).  Lancelottus,  pp.  3S»  84,  lib.  i.  tit  7, 
states  various  disqualifications  of  the  parties  electing  or  to  be 
elected ;  among  the  latter,  the  being  within  age»  the  not  being  in 
other  respects  canonically  qualified,  &c.  Then,  in  p.  89,  lib.  i. 
tit.  9,  he  says :  **  Confirmatio  non  conceditur,  nisi  cum  causie  cog- 
nitione."  ''  Is  autem,  ad  quem  confirmatio  pertinet,  diligenter 
examinare  debet,  et  electionis  processum,  et  personam  electi.  Est 
enim  hoc  generale,  ut  ad  eum  pertineat  examinatio,  ad  quem 
manus  impositio  spectat  Et  cum  omnia  rit^  concurrunt,  tunc 
munus  ei  confirmationis  impendat.  Quod  si  secus  factum  fuerit, 
[  *604  ]  non  solum  dejiciendus  erit  indigne  promotus :  *verum  etiam  indigne 
promovens  puniendus.  Nihil  estenim  quod ecclesise Dei  magis  officiat, 
quam  si  indigni  ad  regimen  assumantur  animarum  "(2).  Afterwards, 
in  p.  41,  lib.  i.  tit.  9,  where  the  heading  is,  "In  confirmatione 
facienda  citandi  sunt,  quorum  interesse  potest,"  it  is  said :  "  Ulud 
etiam  confirmantem  observare  oportet,  ne  dum  nimia  in  confir- 
niando  celeritate  utitur  contra  doctrinam  apostoli  proprium 
affectum  juri  et  SBquitati  prseponat.  Itaque»  si  coelectus  aliquis, 
vel  contradictor  apparet,  ante  confirmationem,  nominatim  vocandus 
est:  aUoqui  si  nemo  apparet,  in  foribus  ecclesise,  in  qua  electio 
facta  est,  generaliter  edicendum  erit,  ut  si  qui  sint,  qui  confirma- 
tioni  futurcB  velint  opponere,  ad  contradicendum,  in  assignato 
peremptorio  termino,  prsesentes  esse  debeant.  Quae  omnia  locum 
babent  sive  concorditer  electio  fuerit  celebrata,  sive  non."  And 
then:  ''opponentes  electioni,  si  deficiant  in  probationibus,  sunt 
puniendi.'*  The  party  confirming  is  to  examine  personam  eUcti : 
the  reason  of  which  is,  that  there  may  have  been,  according  to 
the  then  form  of  canonical  election,  a  coelectus^  on  an  equality  of 
votes.    Also,  at  the  election,  disqualified  electors  may  have  voted 

(1)  Palm.  457,  472;    8.  C.  1   (W.)      2  Boll.  B.  430  (as  Vaughan  t.  A^cue). 
Jones,  158  ;  Latirti,  31,  233;  Noy,  93;  (2)  See  poit,  p.  492. 
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in  nambers  sufficient  to  determine  the  election ;  therefore,  the  Rrg. 
proc€88tts  electionis  is  to  be  examined  into  at  the  confirmation.  The  abchbibhop 
examination  as  to  the  persona  electi  would  further  comprehend,  cantkr- 
besides  the  case  of  a  coelectus,  a  case  where  a  contradictor  had  bury. 
appeared  at  the  election,  who  might  then  have  raised  objections 
founded  on  personal  disqualifications ;  if  such  a  contradictor  had 
been  overruled  at  the  election,  he  might  be  heard  at  the  confir- 
mation, *which,  so  far,  was  in  the  nature  of  an  appeal ;  and,  for  [  •506  ] 
this  purpose,  he  was  to  be  called  on,  at  the  confirmation,  by  name. 
It  is  true  that  Van  Espen  (Jus.  Ecc.  Univ.  p.  98,  part  I.  tit.  14, 
c.  2,  §  5)  says  that,  touching  the  persona  electi,  the  matters  to  be 
inquired  into  are  *'  aatas  legitima,  morum  honestas,  et  literatura 
sufficiens."  For  this,  however,  he  refers  to  the  fourth  Lateran 
Council  0),  which  was  never  admitted  into  the  canon  law :  and,  at 
any  rate,  he  does  not  include  a  question  of  doctrine.  Moreover,  a 
disqualified  person,  as  appears  by  Lancelottus,  p.  85,  lib.  i.  tit.  8, 
might  be  nevertheless  elected  by  postulation  to  the  Pope,  who 
issued  a  bull,  in  the  manner  mentioned  in  stat.  28  Hen.  YIII. 
c.  20.  The  next  step  was  the  consecration.  The  rules  as  to  this  are 
given  in  Lancelottus,  p.  48,  lib.  i.  tit.  11,  from  which  it  appears 
that  there  was  no  opportunity  then  for  any  objector  to  appear. 
Finally  came  the  reception  of  the  pall :  Lancelottus,  p.  45,  lib.  i. 
tit.  11.  All  this,  of  course,  refers  to  the  process  antecedently  to 
the  statute :  but  even  that  was  not  uniform.  In  some  cases,  three 
names  were  selected  by  the  Sovereign,  from  which  the  Pope 
chose  one,  as  in  the  Gallican  Church ;  and,  by  an  early  Council 
of  Lateran  (2),  the  power  of  naming  Bishops  was  given  to 
Charlemagne.  When  this  rule  was  moved  for,  Ferrari's  Biblio- 
theca  Canonica  was  also  cited,  which,  vol.  ii.  p.  457,  tit.  Confirmatio 
Electionis,  art.  8,  ss.  6,  7,  8,  9,  10,  gives  in  effect  the  same  account 
as  that  to  be  found  in  Lancelottus,  adding  (s.  8),  "  confirmationes 
hisce  non  observatis  factae  ex  eodem  capite  declarantur  viribus 
omnino  carere,  irritaB  et  nuUae."  This,  again,  is  founded  upon  the 
ordinance  of  the  third  Council  of  *Lateran  (3),  which  is  of  no  [  *506  ] 
authority  in  this  country.  Neither  does  it  appear  that  the  rules 
laid  down  in  either  Lancelottus  or  Ferrari  were  ever  authorized 
by  the  Pope.     Lancelottus  is  indeed  an  authority  of  little  weight, 

(1)  Harduin.  Concil.  torn.  vii.  p.  9.        p.  884,  ed.  Florence,   1766,    and   to 

(2)  In  774.    See  the  note  of  Mr.      Corp.  Jur.  Canon,  p.  85,   Decret.  I. 
Jebb  (Eeport,  &c.,  p.  203   (g) ),  who      Distinct.  63,  c.  22. 

refers  to  Mansi's  Concilia,  torn.  xii.  (3)  Harduin.  Concil.  torn.  vii.  p.  39. 
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Bko.  even  in  the  Boman  Church,  as  appears  from  the  account  given  of 
ABCHBI8HOP  his  work  by  Irving,  Introdaction  to  the  Civil  Law,  p.  236  (4th  ed.)- 
Cawtkb-  Lancelottas  seems  to  foond  his  statement  on  the  decrees  of  the 
»uBT.  second  Council  of  Lyons  (i),  held  a.d.  1274,  which  are  not  law  in 
this  country.  But,  at  any  rate,  the  language  of  those  writers 
relates  wholly  to  a  state  of  things  antecedent  to  stat.  25  Hen.  YIII. 
c.  20,  and  which  that  statute  was  intended  to  alter.  Other  autho- 
rities cited  on  moving  for  this  rule  are  inapplicable  to  a  question  on 
the  statute.  Thus  Ayliffe,  Parergon,  p.  245,  says  :  "  Li  granting 
confirmation  all  such  persons  ought  to  be  first  cited  who  have 
opposed  the  election;  and  these  ought  to  be  cited  nowitiatim,  if  the 
election  was  mskde  by  part  of  the  electors  :  but  if  the  election  was 
made  unanimously  and  concorditeVy  then  all  such  persons  ought  to 
be  cited  in  general,  who  may  or  will  object  any  thing  against  such 
election ;  to  appear  at  a  certain  day  and  place,  when  the  confir- 
mation is  to  be  performed,  in  order  to  show  cause  of  their 
disapproving  of  the  election,  and  to  impeach  the  confirmation 
thereof.  And  thus  as  an  election  gives  a  beginning  to  some 
Church-preferments ;  so  does  confirmation  add  a  perfection 
thereunto."  This  is  true  only  of  such  elections  as  were  then 
canonical,  such  as  those  of  priests,  deacons,  deans,  canons,  &c. 
But,  at  p.  118  of  Ayliffe,  is  a  chapter  on  the  election  of  Bishops, 
under  stat.  25  Hen.  VHL  c.  20,  which  will  be  discussed  hereafter  (2). 
[  •607  ]  The  same  explanation  applies  to  *Lyndwood,  Provinciale,  lib.  iii. 
tit.  21  (p.  218  k,  ed.  1679),  which  in  efiect  agrees  with  the  passage 
cited  from  Ayliffe.  As  to  the  two  decretals,  upon  which  Lance- 
lottus's  account  seems  to  be  founded,  the  first,  which  is  in  the 
decretals  of  Gregory  IX.  lib.  i.  tit.  6,  c.  44  (in  the  Corp.  Jur.  Can.), 
speaks  of  jmelati  only,  which  does  not  include  Bishops,  as  the 
whole  passage  shows ;  nor  does  it  make  the  confirmation  void  in 
the  event  of  failure  to  observe  the  rules :  the  second,  among  the 
decretals  of  Sextus,  lib.  i.  tit.  6,  c.  47  (also  in  Corp.  Jur.  Can.),  does 
avoid  the  confirmation  if  the  rules  be  not  observed,  but  does  not 
expressly  mention  Bishops,  and,  from  the  context,  appears  not  to 
include  them.  Lord  Holt,  in  Ilex  v.  Haines  (3)  says  that  "  one  half 
of  what  one  finds  in  Lyndwood  is  not  the  law  of  the  land.*' 

Between  the  passing  of  stat.  23  Hen.  VHL  c.  20,  and  that  of 
stat.  25  Hen.  VIII.  c.  20,  Cranmer  was  created  Archbishop  of 
Canterbury.     The  account  of  this  is  given  in  Burnet's  Hist.  Ref. 

(1)  Harduin.  CJoncil.  tom.vii.  p.  705.  (3)  1  Ld.  Bay.  361,  3(33. 

(2)  Post,  p.  479. 
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vol.  i.  p.  284  (Oxford  ed.  1816).     Although,  by  the    former    of        Reg. 
these  statutes,  it  was  not  necessary  in  every  case  to  procure  bulls  abcb  bishop 
from  Bome,  eleven  were  obtained  in  this  instance.      The  King      cantru- 
nominated  him :  but  the  Pope,  after  promoting  him  &c.,  ordered        bury. 
his  consecration,  sent  the  pall,  and   directed  the  Archbishop  of 
York  and  the  Bishop  of  London  to  invest  Cranmer  with  it.     No 
investigation  or  opposition  could  have  taken  place  here,  the  Pope 
being  supposed  infallible. 

There  is,  however,  an  express  decision  that  at  common  law,  and 
notwithstanding  the  charter  of  John  (i).  Bishoprics  were  donative. 
That  is  the  case  of  O^ Brian  v.  Knivan  (2),  which  came  before  the 
Court  of  King's  *Bench  on  error  from  the  Irish  Court  of  King's  [  •sos  ] 
Bench.  The  question  then  arose,  whether  a  Bishop,  appointed  (in 
the  reign  of  Edw.  VI.)  before  the  Irish  statute  2  Eliz.  c.  4,  by 
letters  patent  without  conge  d*elire,  was  properly  appointed ;  and  it 
was  held  that  he  was  :  and  the  Court  said  :  '*  that  the  King  here, 
and  also  in  Ireland,  before  the  said  statute,  might  create  a  Bishop 
by  his  patent  without  any  writ  of  conge  d'elire,  which  is  but  a  form 
or  ceremony  which  the  Kings  of  this  realm  have  agreed  to  observe; 
but  if  they  will  not  observe  this  course,  it  is  well  enough ;  wherefore 
this  creation  before  that  statute  was  good  enough." 

Then  stat.  25  Hen.  YIII.  c.  20  (following  immediately  the  strong 
assertion  of  the  prerogative  of  the  Crown  in  stat.  25  Hen.  VIII. 
c.  19  (3),  recites,  in  s.  1,  the  Statute  of  Annates,  23  Hen.  VIII.  c.  20 
(which  had  provided  that  no  one  presented  as  Bishop  by  the  King 
to  the  Pope  should  be  delayed  for  want  of  bulls,  or  pay  for  them 
above  a  certain  sum),  and,  in  sect.  3,  though  it  speaks  of  election, 
presentation,  investment  and  consecration,  does  not  allude  to 
confirmation  expressly,  evidently  treating  it  as  part  of  the  election. 
Then  sect.  4  prescribes  the  mode.  The  Crown  sends  to  the  Dean 
and  Chapter  a  cange  d'elircy  with  a  letter  missive  containing  the 
name  of  the  person  they  are  to  elect ;  they  are  to  elect  that  person, 
"  and  none  other  ;  "  if  they  do  not  do  so  in  twelve  days,  the  Crown 
is  to  nominate  by  letters  patent.  Now,  so  far,  much  of  the  pro- 
ceeding at  canonical  elections,  as  described  in  Lancelottus  (4),  is 
superseded.  There  can  be  no  coelectus,  since  only  the  person 
named  in  the  letters  missive  can  be  elected ;  nor  any  contradictor, 

(1)  Ante,  p.  471.  170,  note  (fc),  was  also  referred  to. 

(2)  Cro.  Jac.  552 ;    S.   C.  Palmer,  (3)  See  the  preamble,  and  sect.  7. 
22  (Bishop  o/Oswry's  case) ;  2  Roll.  E.          (4)  Ante,  p.  472. 

101  (as  Sobrean  y.  Kemn),  Fitz.  N.  B. 
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Rbo.        because  the  Crown's  ^nomination  cannot  be  disputed,  and  the  Dean 

abobbishop   ^^^  Chapter  are  to  elect  the  nominee  "  with  all  speed  and  celerity 

^  ®^  in  due  form."    The  Crown  is  the  sole  judge  of  the  fitness  of  its 

BUST.        nominee;  there  can  therefore  no  longer  be  any  question  at  the 

[  *^d  ]      election  as  to  the  persona  electi,  except  touching  his  identity. 

But  the  argument  on  the  other  side  will  turn  on  sect.  6.  It  is  to 
be  contended  that,  the  Archbishop  being  there  directed  "  to  confirm 
the  said  election/'  and  invest  and  consecrate  &c,,  with  **  bene- 
dictions, ceremonies,  and  other  things  requisite,"  the  confirmation 
must  still  follow  the  rules  laid  down  for  a  confirmation  which 
ensued  upon  the  old  process  of  canonical  election.  Now,  in  the 
first  case  mentioned  in  sect.  6,  where  the  Crown  nominates  on 
default  of  the  Dean  and  Chapter,  the  duty  of  the  Archbishop  is 
limited  to  consecration  and  investment ;  confirmation  is  not  men- 
tioned. If  the  Dean  and  Chapter  elect  the  person  named  in  the 
letters  missive  within  the  twelve  days,  their  election  is  to  "stand  good 
and  effectual,"  not  if  the  Archbishop,  on  investigation,  and  hearing 
all  objectors,  chooses  to  confirm,  but  "  to  all  intents."  Suppose 
then  there  issued  a  peremptory  numdamus  as  here  prayed,  in  case 
of  objection  to  the  person  elected,  and  the  Archbishop,  upon 
investigation,  sustained  the  objection  and  refused  confirmation,  the 
Bishop  elected  would  still  remain  Bishop,  but  for  want  of  confirma- 
tion no  one  could  perform  the  episcopal  duties.  The  party  elected 
may  even  excommunicate:  Fitz.  N. B.  62  N.  The  election  is  to  be 
certified  to  the  King :  then  the  person  elected  takes  the  title  of  lord 
elected  of  the  said  dignity  :  and,  after  he  has  made  oath  and  fealty, 
the  King,  by  letters  patent,  certifies  the  election  to  the  Archbishop, 
[  •610  ]  "  requiring  and  commanding  "  *him  "  to  confirm  the  said  election, 
and  to  invest  and  consecrate  the  said  person."  Here  is  the  first 
mention  of  confirmation ;  and  it  is  confined  to  the  election,  the 
only  direction  as  to  the  person  being  that  he  is  to  be  consecrated 
and  invested  &c.  All  that  the  Archbishop  is  authorized  to  examine 
into  is  the  compliance  with  the  statutory  directions  as  to  the  election, 
and  the  identity  of  the  person. 

Then  sect.  7  makes  the  Dean  and  Chapter  liable  to  j>r^?wunire,  if 
they  do  not  proceed  to  election  and  signify  the  same  "  according  to 
the  tenor  of  this  Act  in  twenty  days ;  "  which  they  can  do  only  by 
electing  the  person  named  by  the  Crown.  And  the  same  penalty  is 
provided  against  the  Archbishop  or  Bishop  if  he  does  not  confirm, 
invest  and  consecrate  within  twenty  days  after  signification  to  him 
by  the  letters  patent,  and  against  any  persons,  including  by  the 
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latter  words  of  the  section  ''  every  Dean  and  particular  person  of  the  Rko. 
Chapter,  and  every  Archbishop  and  Bishop,  and  all  other  persons,"  archbishop 
who  shall  "admit,  maintain,  allow,  obey,  do  or  execute  any  n  ^^ ^ 
censures,  excommunications,  interdictions,  inhibitions,  or  any  bubt. 
other  process  or  act,  of  what  nature,  name  or  quality  soever  it  be, 
to  the  contrary,  or  let  of  due  execution  of  this  Act."  The  election 
and  confirmation,  therefore,  are  mere  ceremonies ;  and  the  forms 
which  accompany  them  either  are  mere  matters  of  routine,  con- 
tinued with  the  view  of  retaining  an  apparent  resemblance  to  tlie 
earlier  institutions,  or  ought  not  to  have  any  place  at  all  in  the 
ceremonial.  For  it  is  absurd  to  suppose  that  a  long  investigation 
can  be  carried  out,  when  parties  delaying  for  twenty  days  are  made 
liable  to  a  pramunire.  Such  a  construction  of  the  Act  would  justify 
the  phrase  which  has  been  applied  to  it,  of  ***  The  Magna  Charta  [  *5ii  ] 
of  Tyranny  "  (1).  The  confirmation  is  now  as  mere  a  ministerial 
act  as  the  allowance  of  a  poor  rate  by  justices^  It  is  not  credible 
that  the  Legislature  in  the  time  of  Henry  YIII.,  after  giving  the  King 
full  power  (by  stat.  28  Hen.  YIII.  c.  20)  in  the  making  of  Bishops, 
allowing  only  a  time  for  the  Pope  to  consent,  should  afterwards, 
when  the  breach  with  the  Pope  was  complete,  have  given  to  a 
subject  the  power  which  was  now  expressly  taken  from  the  Pope. 
The  general  spirit  of  the  Legislature  is  shown  by  the  statute  of  the 
next  year,  26  Hen.  YIII.  c.  1,  repealed  by  stat.  1  &  2  Phil.  &  M.  c.  8, 
8s.  12,  20,  and  re-enacted  by  1  Eliz.  c.  1,  s.  17,  &c.,  which  asserts 
the  supremacy  of  the  Grown  in  the  strongest  terms.  The  effect  of 
stat.  1  Eliz.  c.  1,  is  thus  described  in  Caudrey'a  case  (2).  "  And  it 
was  then  also  established  and  enacted  by  the  authority  of  that 
Parliament,  that  such  jurisdictions,  privileges,  superiorities,  and 
pre-eminences,  spiritual  or  ecclesiastical,  as  by  any  spiritual  or 
ecclesiastical  power  or  authority,  had  heretofore  been,  or  might 
lawfully  be  exercised  or  used  for  the  visitation  of  the  ecclesiastical 
state  and  persons,  and  for  reformation,  order,  and  correction  of  the 
same,  and  of  all  manner  of  errors,  heresies,  schisms,  abuses, 
offences,  contempts,  and  enormities,  should  for  ever  by  authority  of 
that  Parliament,  be  united  and  annexed  to  the  imperial  Crown  of 
this  realm."  Under  that  statute  (s.  18)  the  High  Commission 
Court  was  created,  which  was  abolished  by  stat.  16  Car.  I.  c.  11. 

(1)  This  was    understood  to  be  an  lative    enactment.      The   letter    had 

allusion    to    a    passage    in    a    letter  reference  to  the  proposed  appointment 

addressed  by  the  Bishop  of  Exeter  to  of  Dr.  Hampden,  and  appeai*ed  about 

Jjord    John    Russell,    in    which    the  the  end  of  1847. 
writer  had  so  characterised  the  legis-  (2)  6  Co.  Eep.  33  b. 
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Brq.  That  the  whole  ceremony  was  nnderstood  to  be  a  mere  form 

abchbibhop    appears  from  the  recital  of  stat.  1  Edw.  YI.  c.  2  (i).     *^  Forasmuch 

Cahter-      ^^  ^^^  elections  of  Archbishops  and  Bishops  by  the  Deans  and 

BUST.        Chapters  within    the  King's  Majesty's  realms  of   England  and 

^  ^^^  ^  Ireland  at  this  present  time  be  as  well  to  the  long  delay  as  to  the 
great  costs  and  charges  of  sach  persons  as  the  King's  Majesty 
giveth  any  Archbishoprick  or  Bishoprick  onto ;  and  whereas  the 
said  elections  be  in  very  deed  no  elections  bat  only  by  a  writ  of 
conge  (Veslire  have  colours  shadows  or  pretences  of  elections,  serving 
nevertheless  to  no  purpose  and  seeming  also  derogatory  and  preju- 
dicial to  the  King's  prerogative  Boyal,  to  whom  only  appertaineth 
the  collation  and  gift  of  all  Archbishopricks  and  Bishopricks  and 
Suffragan  Bishops  within  his  Highness's  said  reabns :  "  &c.  This 
statute  was  indeed  repealed  by  2  stat.  1  Mary,  c.  2 ;  but  it  furnishes 
a  nearly  contemporary  exposition  of  stat.  26  Hen.  VIII.  c.  20.  And 
stat.  1  Eliz.  c.  1,  w^yich  (sects.  8,  7,  10)  revived  stat.  26  Hen.  VIH. 
c.  20,  appears  by  sect.  2  to  have  been  passed  for  the  repressing  of 
the  Pope's  usurped  power,  "  and  the  restoring  of  the  rights,  juris- 
dictions and  pre-eminences  appertaining  to  the  Imperial  Crown"  of 
the  realm.  Further,  the  Irish  stat.  2  Eliz.  c.  4,  which  did  away 
with  the  conge  d'elire^  repeats  the  recital  of  stat.  1  Edw.  VI.  c.  2. 
It  is  true  that  the  word  used  is  **  elections ;  "  but,  canonically, 
the  confirmation  was  only  a  part  of  the  election.  Confirmation 
formed  no  part  of  the  making  of  Suffragan  Bishops,  under  stat. 
26  Hen.  VIII.  c.  14.  So  the  power  given  to  the  Crown  to  create 
Bishops  by  stat.  31  Hen.  VIII.  c.  9,  was  to  be  exercised  simply  by 

[  *5i3  ]  *  letters  patent.  Neither  in  Ireland  nor  in  the  Isle  of  Man  doea 
any  confirmation  now  take  place. 

In  Hargrave's  note  (215)  to  Co.  Litt.  134  a,  it  is  said :  "  notwith- 
standing the  repeal  of  the  1  Edw.  VI.  the  election  of  Bishops  is,  as 
that  statute  emphatically  expresses  it,  mere  shadow,  colour,  and 
pretence ;  "  and  then  follows  a  reference  to  the  praiminire  clause, 
stat.  25  Hen.  VIII.  c.  20,  s.  7,  and  also  to  the  note  (106)  to 
Co.  Litt.  95  a,  where  the  prerogative  of  the  Crown  to  appoint  to 
ancient  deaneries  (2)  is  treated  of,  though  there  be  a  form  of  election 
in  that  case  also.  So  Blackstone,  1  Com.  379,  states  that  by  the 
statute  *'  the  ancient  right  of  nomination,  was,  in  effect,  restored  to 

(1)  This  was  cited  from  1   Burn's  sioners  of  the  Public  Hecords,  toI.  It. 

Ecc.  L.  202  (9th  ed.),and  1  Gibs.  Cod.  p.  3. 

113  (2nd  ed.).    See  Statutes   of  the  (2)  Bee  Beg.Y.  The  Chapter  of  Extitr, 

Realm,    published    by    the  Commis-  12  Ad.  &  El.  512. 
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the  Crown : "  and  in  the  note  (6)  on  this  passage,  in  Coleridge's  Rbo. 
edition,  it  is  said  that  the  five  new  Bishoprics,  created  by  Henry  VIII.,  archbishop 
are  still  purely  donative :  though  in  practice  the  election  &c.  to  these  cantbr 
now  takes  place  in  the  same  way  as  in  the  case  of  the  ancient  buby. 
bishoprics.  In  a  note  (8),  in  the  same  edition,  to  4  Com.  108,  it  is 
said  that  the  ancient  prerogative  of  the  Crown  was  itself  an  infringe- 
ment ;  that  originally  the  Bishoprics  were  filled  by  the  election  of 
the  clergy  and  laity  of  the  diocese;  that  the  clergy  had  excluded  the 
laity,  and  had  themselves  been  excluded  by  the  cathedral  and  con- 
ventual Chapters.  The  origin  of  the  confirmation,  according  to  an 
earlier  passage,  1  Com.  877  (which  agrees  with  the  passage  before 
cited  from  Ayliffe(i)),  was  that,  the  elections  having  become 
tumultuous,  the  Sovereigns  of  Europe  "took  the  Appointment  in 
some  degree  into  their  own  hands  ;  by  reserving  to  themselves  the 
right  of  confirming  these  elections,  and  of  granting  investiture  of  the 
temporalties ;  "  *"  without  which  confirmation  and  investiture,  the  [  •5U  ] 
elected  Bishop  could  neither  be  consecrated  nor  receive  any  secular 
profits."  Blackstone  adds:  "  The  right  of  appointing  to  bishopricks 
is  said  to  have  been  in  the  Crown  of  England  (as  well  as  other 
kingdoms  in  Europe)  even  in  the  Saxon  times ;  because  the  rights 
of  confirmation  and  investiture  were  in  effect  (though  not  in  form) 
a  right  of  complete  donation."  But,  in  its  earliest  form,  the  con- 
firmation of  the  Archbishop  appears  to  have  been  merely  a  recogni- 
tion that  the  election  was  properly  complete :  Bingham's  Christian 
Antiquities,  p.  69,  book  2,  ch.  16,  s.  12,  pp.  187,  188 ;  book  4,  ch.  2, 
8. 6,  <&c.  When  he  ceased  to  preside  in  person  at  the  elections,  what 
had  been  done  was  certified  to  him.  It  was  merely  the  last  step 
completing  the  election.  In'Ayliffe,  127, 128,  an  account  is  given  of 
the  election  of  Bishops :  and  his  language  there  differs  remarkably 
from  that  which  he  uses  in  speaking  of  canonical  elections  (2).  He 
refers  to  the  enactment  of  stat.  26  Hen.  YIII.  c.  20,  as  to  the  election 
of  Bishops  ;  "which,"  he  says,  "is  done  after  this  manner,  viz.  The 
Dean  and  Chapter  havinjr  made  their  election,  must  certify  it  under 
their  common  seal  to  the  King,"  &c.:  "and  then  the  King  gives  his 
Boyal  Assent,  under  the  Great  Seal,  directed  to  the  Archbishop,  com- 
manding him  to  confirm  and  consecrate  the  Bishop  thus  elected. 
And  the  Archbishop  subscribes  it,  viz.,  Fiat  confirmatio;  and  grants 
a  commission  to  his  Yicar-General,  to  perform  all  acts  requisite  to 
that  purpose.  Thereupon  the  Yicar-General  issues  forth  a  citation 
to  summon  all  persons  who  oppose  this  election,  to  appear,  &c. 

(1)  AnU,  p.  470.  (2)  Ante,  p  474. 
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Keg.  which  citation  is  affixed  by  an  officer  of  the  Arches  on  the  door  of 
ahohbisuop  ^^^  Church,  and  he  makes  three  proclamations  for  the  opposers. 
Canter-  *^^'  ^^  apP^ar ;  after  the  same  officer  certifies  what  he  has  done  to 
BUBY.  the  Vicar-General ;  and  no  person  appearing,  (fee.  at  the  time  and 
[  •SIS  ]  place  appointed,  <fec.  the  proctor  for  the  Dean  and  Chapter  exhibits 
the  Royal  Assent,  and  the  Archbishop's  Commission  directed  to  his 
Vicar-General,  which  are  both  read,  and  then  accepted  by  him. 
Afterwards  the  proctor  exhibits  his  proxy  from  the  Dean  and 
Chapter,  and  presents  the  new  elected  Bishop  to  the  Vicar*GeneraI, 
returns  the  citation,  and  desires  that  three  proclamations  may  be 
made  for  the  opposers  to  appear:  which  being  done,  and  none 
appearing,  he  desires  that  they  may  proceed  to  confirmation  in 
pwnam  continnacue.''  Here  the  non-appearance  of  opposers  is  taken 
for  granted  ;  and  the  whole  is  treated  as  a  matter  of  form.  Again, 
in  1  Gibs.  Cod.  109  (ed.  2),  where  stat.  25  Hen.  VIH.  c.  20,  is  set 
out,  there  is  a  note  (k)  to  the  words  ''  letter  missive  "  of  sect.  4,  in 
which  he  says :  ''  the  only  choice  the  electors  have,  under  this 
restraint,  is,  whether  they  will  obey  the  King,  or  incur  a  prcernunire; " 
and  further,  in  a  note  (Z)  to  the  words  ''  in  due  form  "  in  the  same 
section,  he  says :  "  The  election,  from  beginning  to  end,  proceeds, 
seemingly,  upon  the  conge  d'elire,  without  any  appearance  of 
restraint  from  the  letters  missive,  and  in  the  same  manner,  as  if 
there  were  no  such  restraint ;  and  the  only  circumstance  remark- 
able in  it,  is,  the  solemn  declaring  of  the  person  elected,  to  the 
clergy  and  people,  assembled  in  the  church ;  wherein  we  see  the 
footsteps  of  the  more  ancient  way  of  electing,  and  of  the  part  which 
they  had  in  the  election.*'  He  then  (note  r)  gives  an  account  of  the 
confirmation,  substantially  as  in  Lancelottns  (i),  and  notices  the 
citation  of  opposers  ''according  to  the  direction  of  the  ancient 
[  *5i6  ]  *canon  law,  where  it  makes  all  confirmations  void,  that  are  per- 
formed, niillis  rocatis,  et  non  discii4i$o  negotioy  Therefore,  in  order 
to  make  this  applicable  in  support  of  the  rule,  it  must  be  contended 
that,  in  spite  of  the  words  of  the  statute,  a  confirmation  without 
citation  or  discussion  would  be  merely  void.  Then  he  mentions  the 
calling  by  name,  in  the  case  of  a  coelect  or  an  opposer,  which  cannot 
occur  since  the  statute  (as  before  pointed  out) ;  then  the  first 
schedule  ;  then  the  summary  petition,  which  is  the  petition  of  the 
proctor  **  that  the  Bishop  elect  maybe  confirmed,  upon  his  alleging 
and  proving  the  regularity  of  the  election,  and  the  merits  of  the 
person  elected :  which  he  does  in  nine  articles."     Gibson  then  sets 

(1)  Ante,  p.  -17:. 
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them  out,  and  adds :  '*  All  which  articles  conclade  (tenthly)  with  a         Rbo. 

petition,  that,  in  pursuance  of  the  premises,  confirmation,  &c.  may    archbishop 

be  decreed.     Then,  the  Sujnmaria  Petitio  is  admitted,  and  the  Court      center. 

decrees  to  proceed  suminarie  et  de  piano,  and  assign  him  a  term  ad        hurt. 

statim  to  prove  the  particular  matters  contained  in  the  petition  ;  for 

proof  of  which,  he  exhibits  the  process  of  the  election  made  by  the 

Dean  and  Chapter,  the  consent  of  the  Archbishop,  and  the  Boyal 

Assent."  Thus  the  process,  the  consent  and  the  Royal  Assent  prove 

the  regularity  and  the  merits,  so  far  as  the  Court  has  power  to 

inquire  at  all.     The  proctor  who  exhibits  this  proof  is  the  proctor, 

not  of  the  Bishop,  but  of  the  Dean  and  Chapter,  whose  election  is  in 

the^  nature  of  a  judicial  act,  and  precludes  opposition ;  for  which 

reason  the  term  assigned  is  ad  statim.     It  may  be  noticed  that,  in 

the  case  of  old  deaneries,  the  commission  from  the  Bishop  directs  the 

Commissioners  to  examine  the  election  of  the  person  elected,  ad 

''  approbandum,  ratificandum  et  confirmandum,  ac  si  opus  fuerit 

ac   res  ita  exegerit,  infirmandum,  *annullandum,  irritandum  et       [  *517  ] 

cassandum,  dictamque  electionem  ac  ipsum  electionis  negotium, 

una  cum  snis  incidentibus,  emergentibus,  dependentibus,  annexis 

et  connexis  quibuscunque  discutiendum  et  decidendum,  et  finaliter 

terminandum,  prout  de  jure  fuerit  faciendum."     This  form  appears 

in  2  Oughton,  Ordo  Judiciorum,  97,  No.  127.     The  words  apparently 

describe  an  examination  as  complete  as  any  that  can  be  found 

touching  the  confirmation  of  a  Bishop :  yet  no  opposition  to  the 

confirmation  of  a  Dean  takes  place. 

The  case  of  Parker  was  mentioned  on  moving  for  the  rule  (i).  He 
was  named  for  the  Archbishopric  of  Canterbury,  soon  after  the 
accession  of  Queen  Elizabeth.  A  conge  d'elire  was  sent  to  Canter- 
bury ;  the  Chapter  met,  and  referred  it  to  the  Dean  to  name  whom 
he  pleased:  he  named  Parker;  to  which  the  chapter  assented.  Then 
a  warrant  for  his  consecration  was  sent  to  four  Bishops  of  certain 
Sees  and  two  other  Bishops  without  sees ;  but  some  of  them  refused 
to  act,  perhaps,  as  Strype  (2)  suggests,  because  there  was  no  quoi-uvi 
clause.  Thereupon  a  fresh  warrant  issued,  including  other  Bishops. 
Some  of  the  Bishops  met  under  this  last  warrant ;  and,  as  Burnet 
states,  "according  to  the  custom,  the  cong^d'Hire,  with  the  election, 
and  the  Boyal  Assent  to  it,  were  to  be  brought  before  them :  and 
these  being  read,  witnesses  were  to  be  cited  to  prove  the  election 

(1)  Strype*8  Life  of  Parker,  B.  I.  (2)  Life  of  Parker,  Book  II.  ch.  1. 

ch.  «,  pp.  69.  &c.     Burnet's  Hist.  Bef.      p.  107. 
vol.  ii.  pp.  681,  720,  723,  724. 
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Keg.        lawfully  made ;  and  all  who  would  object  to  it  were  also  cited.'* 

ARCHBISHOP  This  account  is  not  given  by  any  legal  writer,  and  cannot  be  relied 

Carter-      "P^^  •  ^^^'  supposing  it  to  be  accurate,  it  is  manifest  that  the  pro- 

BUKT.  ceeding  was  altogether  inconsistent  with  stat.  26  Hen.  VDI.  c.  20, 
[  ♦sis  ]  *there  not  being  even  a  letter  missive  in  the  first  instance,  and  the 
Bishops  having  clearly  no  power,  at  consecration,  to  inquire  into 
the  process  of  election.  The  practice  was,  in  truth,  in  a  state  of 
transition.  It  is  remarkable  that  Parker  was  confirmed  by  proxy, 
though  he  could  not  be  ordained,  nor  take  any  of  the  sacraments  of 
the  Boman  Church,  except  matrimony,  by  proxy,  as  Bishop  Bram- 
hall  (i)  remarks.  On  a  later  occasion,  in  the  cases  of  Bishojm 
Parker  and  Cartwright,  Archbishop  Bancroft  at  first  promised  to 
defer  consecration  until  he  had  examined  into  certain  charges:  bnt, 
upon  hearing  that  this  would  subject  him  to  a  prarnunire,  he  con- 
sented to  consecrate :  Burnet's  History  of  his  Own  Time,  vol.  iii. 
pp.  137,  138  (Oxford  ed.)  1828. 

A  passage  in  1  Burn,  Ecc.  L.  p.  207  (ed.  9)  was  also  referred  to. 
Burn  gives,  from  Collier's  Ecclesiastical  History,  vol.  ii.  p.  745,  the 
account  of  the  confirmation  of  Bishop  Mountague,  in  the  reign  of 
Charles  I.,  from  which  it  appears  that  a  bookseller  named  Jones 
attended  to  object  to  Mountague,  charging  him  with  "Popery, 
Arminianism,  and  other  heterodoxies,  for  which  his  books  had  been 
censured  in  the  former  ParUament."  Dr.  Bives,  who  oflQciated  for 
the  Vicar-General,  refused  to  receive  the  exceptions,  because  they 
were  not  given  in  writing,  signed  by  an  advocate,  nor  presented  by 
a  proctor.  This  was  afterwards  inquired  into  in  Parliament ;  and 
Bum  adds :  ''  upon  which  it  hath  been  observed,  that  Dr.  Rives,  a 
most  eminent  civilian  and  canonist,  admitted  that  the  opposition 
was  good  and  valid,  had  it  been  legally  offered;  and  that  the  Parlia- 
ment of  that  time  proceeded  upon  the  same  opinion."     This  last 

[  *bi9  ]  passage  rests  on  *no  apparent  authority  :  and  the  facts  themselves 
show  merely  that  Dr.  Rives  was  willing,  in  the  face  of  an  objection 
made  to  a  Bishop  who  was  violently  opposed  by  a  powerful  party  (2), 
to  secure  himself  by  insisting  only  upon  a  point  of  form.  Neither 
Gibson,  Godolphin  nor  Ayliffe  refers  to  the  case  as  a  precedent. 

On  the  other  hand,  in  a  manuscript  work  of  Sir  James  Marriott, 
Queen's  Advocate  in  1764,  and  afterwards  Judge  in  the  Admiralty 

(1)  Bramhairs  Works,  Parti,  disc.  0,  Sir  D,  Dundns,  Solicitor -General, 
Consecration  of  Protestant  Bishops  referred  to  Dr.  B.  Parr's  collection  of 
vindicated  (vol.  iii.  p.  43,  Oxford  ed.,  Archbishop  Usher's  letters,  p.  335 
1844).  (Letter  92). 

(2)  As  to  the  character  of  Dr.  Bives, 
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Court,  entitled  Book  of  Practice,  the  following  passage  occurs : 
"  Confirmation  must  be  dispatched  within  twenty  days ;  otherwise 
a  pramunire  is  incurred.  Therefore,  there  needs  no  citation  of 
opposers  ;  nor  are  they  to  be  heard  if  they  offer.  See  25  Hen.  VIII. 
c.  20,  MS.  No.  6,  also  Eden's  Practical  Observations  **  (i). 

Reference  was  also  made  to  Evans  v.  Ascuithe  (2).  Thombury, 
being  Dean  of  York  and  Bishop  of  Limerick,  was  translated  to  the 
Bishopric  of  Bristol.  Before  he  was  confirmed,  he  received  a 
dispensation  for  retaining  the  deanery ;  afterwards  he  confirmed  a 
lease  as  Dean.  The  question  arose,  whether  the  deanery  was  gone 
by  the  mere  election,  and  so  the  dispensation  void,  and  his  con- 
firmation of  the  lease  invalid.  And  it  was  held  (3)  (the  See  of 
Bristol,  it  should  seem,  being  treated  as  an  ancient  Bishoprick)  that 
by  the  election  only,  until  confirmation,  the  Bishop  had  nothing  in 
him,  either  in  the  case  of  translation,  or  in  that  of  creation ;  that 
**  the  *name  is  not  changed  in  the  case  of  creation  imtil  consecra- 
tion ;  but  the  name  is  not  changed  by  confirmation."  That  refers 
to  the  canon  law  antecedent  to  stat.  25  Hen.  YIII.  c.  20,  as  deducible 
from  Lancelottus :  but  it  cannot  refer  to  the  law  as  altered  by  the 
statute ;  or,  if  it  does  so  refer,  it  is  an  error,  as  appears  clearly 
from  the  observation  as  to  the  change  of  name,  because,  according 
to  the  express  enactment,  the  name  is  now  changed  at  the  election. 
This  case  appears  to  be  referred  to  in  some  remarks  on  the  manner 
of  making  a  Bishop  in  Salkeld  (4),  where,  however,  no  decision  is 
reported. 

It  will  be  asked  why,  if  the  citation  of  opposers,  and  the  pro- 
nouncing them  contumacious  in  default  of  appearance,  be  an  un- 
meaning form,  this  has  been  retained.  The  word  "  contumacious  " 
is  a  mere  technical  term  in  ecclesiastical  law.  And  it  cannot  be 
argued  that,  wherever  forms  have  been  retained,  that  circumstance 
proves  that  they  are  more  than  forms.  The  challenge  at  the 
Coronation,  the  calling  barristers,  when  appointed  Judges  by  the 
Crown,  to  the  degree  of  Serjeant,  colour  in  pleading,  and  many  other 
instances,  may  be  cited,  where  forms  are  gone  through  which  can 
lead  to  no  real  question.  Historically,  it  seems  probable  that,  when 
the  Established  Church  was  finally  declared  independent  of  the 
Bishop  of  Rome,  some  forms  were  retained  from  an  unwillingness 


(1)  The  Atiorney-OeHeral stBLtedth&t 
Marriott's  MS.,  and  probably  Eden's 
Practical  Observations,  were  to  be 
found  in  the  library  of  Trinity  Hall, 
Cambridge. 


(2)  Palm.  457 ;  S.  C.  I  (W.)  Jones, 
158;  Latch,  31,  233;  Noy,  93;  2 
Bol.  R.  450  (as  Vaughan  v.  Ascue), 

(3)  Palm.  474. 

(4)  3  Salk.  72. 
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Bio.        to  abandon  the  doctrine  of  apostolical  saccesdon.    The  form,  as  it 

abcbbmhop  IB  now,  appears  in  Clarke's  Praxis,  tit.  cccxxix.  (i) ;  the  preface  to 

Cavtkr.      which  work  is  dated  1596.     And,  for  some  purposes,  an  oppositicm 

BUBY.        might  still  be  eflfective,  as  where  the  person  presented  to  the  *Arch- 

[  '^^i ,      bishop  was  not  the  person  in  fact  elected,  or  where  a  pretended 

election  had  taken  place  without  the  conge  d'elire  or  letter  missive. 

Hooker  (Ecc.  Pd.  b.  viii.  c.  7,  s.  8  (2),  after  suggesting  that  the 

right  of  the  Grown  in  this  respect  may  be  justified  on  the  ground 

that  the  Grown  originally  erected  and  endowed  the  episcopal  Sees, 

and  also  because  it  has  the  absolute  power  of  creating  temporal 

peers,  says :  ''  It  is  the  King's  mere  grant  which  placeth,  and  the 

Bishop's  consecration  which  maketh.  Bishops,"  not  noticing  the 

confirmation.     That  prayer  is  used  at  the  confirmation  no  more 

proves  that  the  ceremony  is  any  thing  but  form  than  it  proves 

that  the  election,  where  prayer  also  is  used,  is  other  than  formal. 

What  reason  can  be  assigned  for  attributing  a  substantial  effect  to 

confirmation  which  is  not  asserted  of  election  or  consecration  ? 

Secondly,  if  the  office  of  the  Archbishop  at  confirmation  be  not, 
as  has  just  been  contended,  purely  ministerial,  but  judicial,  then  no 
mandamtis  will  go  to  him.  It  is  not  pretended  that  he  has  exceeded 
his  jurisdiction,  but  only  that  he  has  not  exercised  it  properly. 

(Lord  Denman,  Gh.  J. :  On  the  other  side  it  is  said  that  a  confirma- 
tion so  made  is  null,  and  therefore  the  Archbishop  is  in  the  position 
of  a  judicial  officer  refusing  to  act,  as  if  he  had  refused  to  do  any 
thing  upon  the  signification  of  the  Grown.  Gould  not  the  Crown, 
in  such  case,  compel  him  by  mandamus  to  act?) 

No :  the  remedy  is  pramunire. 

(GoLERiDQE,  J. :  That  is  only  a  punishment :  many  decisions 
show  that  a  party  punishable  for  not  acting  may  nevertheless  be 
compelled  by  mand<imus  to  act.) 

[  •622  ]  That  is  BO  only  where  a  *temporal  right  is  wholly  or  partly 
involved,  as  in  the  case  of  a  mandamus  to  grant  probate :  Rex  v. 
Haines  (3).  Even  there,  however,  this  Gourt  will  not  act  if  there  is 
already  a  lis  pendens  in  the  Ecclesiastical  Gourt :  Rex  v.  Hay  (4). 
So  mandamus  will  not  go  to  the  spiritual  authorities,  commanding 

(1)  P.  427,  2nd  ed.,  1684.  299;  3  Salk.  162  ;  Carth,  457 ;   Holt, 

(2)  Vol.  iii.  pp.  527,  529.     Oxford,      310;  12  Mod.  205. 

1886.  (4)  4  Burr.  2295.   See  Oac  v.  BetU^-- 

(3)  1  Ld.  Ray.  361 ;  5.  C.  1  Salk.      worth,  cited  t6fV. 
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ihem  to  restore,  or  direct  admission,  to  an  oJ£ce :  Mr.  Leigh's 
case  (i),  Rex  v.  The  Archbishop  of  Canterbury  (2).  Supposing  that 
the  Grown,  in  order  to  enforce  its  prerogative,  or  the  Bishop,  in 
order  to  obtain  his  temporalties,  is  entitled  to  a  mundamus,  the 
present  applicants  are  enforcing  no  temporal  right.  But  even  the 
Bishop  is  not  so  entitled :  Bishop  of  St.  David's  v.  Lucy  (3).  No 
mandamus  goes  to  compel  the  making  of  a  Church  rate  :  Rex  v.  The 
Churchwardens  of  St.  Peter's,  Thetford  (4) :  but  it  does  go,  where,  as 
in  the  case  of  some  statutable  Church  rates,  remedies  in  the  tem- 
poral Courts  have  been  contemplated  (s). 

(GoLEBiDOE,  J. :  Two  of  the  applicants  here  are  incumbents  in 
the  diocese  of  Hereford  :  the  question  relates  to  the  appointment  of 
a  judge  whose  decisions  might  touch  their  temporalties.) 

That  would  be  a  mandamus  quia  timet,  for  which  there  is  no 
authority.  It  might  as  well  be  said  that  a  clergyman  in  another 
diocese  might  apply,  lest  there  should  be  a  translation ;  or  any  lay 
member  of  the  Church,  or  any  one  paying  Church  rates,  or,  with 
reference  to  the  Act  of  Uniformity  (IS  &  14  Car.  IL  c.  4,  s.  11),  any 
schoolmaster  *in  the  diocese. 

(Lord  Denman,  Ch.  J.  referred  to  Rex  v.  Pari-y  (6).) 

The  proper  remedy  is  appeal;  to  the  Privy  Council,  if  this  be  a 
Court  properly  speaking ;  if  they  are  only  Commissioners,  to  the 
Dean  of  the  Arches. 


(Coleridge,  J. 
be  a  party.) 


Does  any  appeal  lie  by  a  person  not  admitted  to 


It  does,  in  the  Ecclesiastical  Courts.  The  application  is  as  if  the 
Court  were  asked  to  interfere  by  mandamus  with  Commissioners  of 
the  Court  of  Exchequer  in  a  question  of  the  condemnation  of 
goods,  or  with  an  equity  Court  upon  its  refusal  to  admit  particular 
persons  to  be  parties  to  a  suit  before  such  Court. 

Thirdly,  the  Archbishop  would  be  unable  to  obey  the  writ,  if  his 
proceeding  be  not  that  of  a  Court.  How  can  he  inquire  into  the 
person,  as  the  inquiry  is  understood  on  the  other  side  ?  The  qualifi- 
cations, which  it  is  said  he  must  ascertain,  the  atas  legitima,  morum 
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(1)  3  Mod.  332. 

(2)  8  East,  213. 

(3)  ]  Ld.  Bay.  539,  544. 

(4)  6  T.  E.  364. 


(5)  Beg,  v.  The  Select  Veatryvien  of 
St,  Margaret,  LHcester,  47  R.  R.  772  (8 
Ad.  &  El.  889). 

(6)  45  B.  B.  614  (6  Ad.  &  El.  810). 
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Bbo.         hanestas,  Uteratura  mffxciens,  as  enumerated  by  Van  Espen  (i),  and 

abchbishop  freedom  from  defect  of  ordination  or  illegitimacy  of  birth,  which 

CAKTBtt-      Lancelottus  (2)  mentions  also,  might  be  dispensed  with  formerly  by 

BunT.        the  Pope's  bull,  upon  postulation.     But  the  Crown  now  stands,  as 

to  this,  in  the  place  of  the  Pope,  and  has  approved  of  the  person. 

(CoLEBiDGE,  J. :  Gould  the  Grown  dispense  with  canonical  age,  as 
the  Pope  might  ?) 

As  to  that,  there  is  a  statutory  restraint ;  for  the  preface  to  the 
Form  and  manner  of  making,  &c.  Bishops,  priests,  &c.,  in  the 
Gommon  Prayer  Book,  requires  Bishops  to  be  thirty  years  old,  and 
this  is  confirmed  by  stats.  2  ife  8  Edw.  VI.  c.  1,  s.  1 ;  5  &  6 
[  •624  J  Edw.  VI.  c.  1,  s.  8,  1  Eliz.  c.  2,  s.  2,  ♦S  Eliz.  c.  1,  18  &  14  Car.  H. 
c.  4 ;  1  Bum,  Eccl.  L.  194  c,  (ed.  9).  The  very  objection  made  to 
Dr.  Hampden  assumes  the  identity  of  person.  As  to  questions  of 
doctrine  or  morals,  stat.  8  &  4  Vict.  c.  86,  provides  another  tribunal, 
and,  by  sect.  28,  prohibits  all  Ecclesiastical  Courts  from  inquiring 
into  such  matters  otherwise  than  is  there  provided. 

(CoLERiDOE,  J. :  Is  there  not  a  distinction  between  trying  a  party, 
with  a  view  to  the  inflicting  punishment  by  the  judgment,  and 
inquiring  into  his  fitness?) 

If  the  trial  is  to  be  upon  some  special  charge  of  unfitness,  what  can 
the  Court  do  ?  The  Bishop  is  not  the  promovent ;  he  is  no  party 
in  Court  till  called  upon  to  take  the  oaths ;  he  has  no  notice  of  the 
charge  ;  the  Court  cannot  summon  witnesses,  but  must  make  him 
appear  ad  statim  to  answer.  And,  in  fact,  the  proposition  of  the 
opponents  here  was  to  proceed  by  articles,  which  brings  the  case  at 
once  within  stat.  3  &  4  Vict.  c.  86.  The  whole  charge  suggested  in 
the  affidavits  is  vague.  When  the  Roman  Catholic  religion  prevailed 
in  this  country,  unsoundness  of  doctrine  was  criminal,  as  a  heresy, 
and  of  course  the  question  could  not  arise  on  the  confirmation  of  a 
Bishop :  since  the  Reformation,  the  discretion  is  lodged  with  the 
Crown.  Again,  the  Bishop  himself  is  no  party ;  and  the  Court  will 
not  sanction  an  inquiry  to  which  the  person  accused  is  no  party 
though  the  judgment,  if  not  appealed  against,  would  be  final. 

It  is  remarkable  that  no  authorities  show  how  such  an  investiga- 
tion was  to  be  conducted  in  England,  even  before  stat.  25  Hen.  VIU, 
c.  20.  Suppose,  in  spite  of  stat.  25  Hen,  VIII.  c.  19,  the  canon  law 
applied  here.     All  that  appears  in  Lyndwood,  Provinciale,  217,  218, 

(1)  Jus  Eccles.  Univ.  Part  I.  tit.  14,  (2)  Inst.  Jur.  Can.  Lib.  I.  tit.   8, 

c.  2,  §  5.  pp.  3d,  36. 
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219,  lib.  iii.  tit.  21  (which  was  cited  on  the  motion),  is  a  gloss  (k) 
*on  a  constitution  of  Archbishop  Feccham  of  the  date  of  about 
1279.  Much  of  this  gloss  is  founded  on  the  opinion  of  Joannes 
Andreas,  which,  however,  says  Lyndwood  (p.  219  k) :  "  Non  obser- 
vatur,  ut  communiter  in  Anglia."  But  the  constitution  refers  to 
presentations,  not  to  the  case  of  Bishops ;  the  words  are  "  exceptis 
personis  episcoporum,  quorum  hac  ordinatione  auctoritas  non 
arctatur."  But  Lyndwood,  in  his  gloss  (p.  217  e),  qualifies  this  by 
adding  the  words  '^  secundum  intentionem  statuentis,''  and  refers, 
as  to  the  authority  of  Bishops,  to  218  k,  where  he  declares  that  he 
had  consulted  certain  "doctores,"  who,  among  other  "  conclu- 
siones,"  lay  down  **  qudd  in  negotio  electionis,  de  qua  hie  loquitur, 
non  sufficit  sola  citatio  eorum  quorum  interest,  sed  opus  est  discus- 
sione  negotii :  alioquin  non  valet  confirmatio."  Discussio  is  not 
argument,  but  such  examination  of  a  question  as  the  case  requires. 
But  this  passage  relates,  not  to  the  confirmation  of  a  Bishop,  but  to 
*'  confirmatio  etiam  per  episcopum  facta."  With  respect  to  the 
constitution  of  Othobon,  commented  on  by  John  de  Athon  (Lynd- 
wood's  Prov.  Append,  p.  188),  the  passage  under  the  title  "  De 
Gonfirmatione  Episcoporum  "  does  not  appear  to  relate  to  questions 
of  doctrine.  After  reciting  the  importance  of  providing  that  the 
persona,  to  be  placed  in  the  pastoral  seat,  *'  nuUis  (quantum  huma- 
nitus  possibile  est)  sitmaculis  denigrata,"  the  constitution  goes  on  to 
enact :  *'  ut  cum  electionis  episcopalis  confirmatio  postulatur,  inter 
csetera  super  quibus  inquisitio  et  examinatio  procedere  debet,  secun- 
dum canonum  instituta,  illud  exactissime  inquiratur,  utrum  plura 
beneficia  cum  animarum  cura,  qui  electus  est,  antequam  eligeretur, 
habuerit ;  et  si  habuisse  inveniatur,  an  cum  eo  super  hoc  f uerit  dis- 
pensatum,  *et  an  dispensatio,  si  quam  exhibuerit,  vera  sit  et  ad 
omnia  beneficia,  quse  obtinuit,  extendatur."  What  the  "csBtera" 
are  does  not  appear,  unless  it  can  be  collected  from  the  gloss  (a)  of 
John  de  Athon,  who  says  :  "  prsecedunt  enim  in  confirmatione  plura 
inquirenda,  s.  tam  de  meritis  electi  quam  eligentium.  Item  tam  de 
materia  quam  de  forma."  Here  is  nothing  as  to  doctrine.  The 
account  given  in  1  Gibs.  Cod.  Ill,  note  r,  is  quite  inconsistent  with 
the  nature  of  a  real  inquiry  into  doctrine.  The  other  authorities 
cited  show  only  the  foreign  mode  of  proceeding.  And  a  gloss  on 
Lancelottus  (i),  to  the  words  '*munus  ei  confirmationis  impendat," 
which  occur  in  the  passage  before  cited  (2),  is  given  in  some  editions 

(1)  Lib.  1.  tit.  9,  p.  40.    Seepoaf,  (2)  ^n^e,  p.  472. 

p.  492,  note  (4). 
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rbo.        (as  Leyden  1584) :    ''  hodie  hsec  confirmatio  non  est  necessaria. 

arohbibhop  P^P^  ®^™  sibi  reservat  potestatem  super  omnibus  dignitatibus : 

Canter.      ^^^®*  tamen  de  gratia  electos  cdhfirmare."     And  Van  Espen  (Jur. 

BURT.        Ecc.  Un.  part.  i.  tit.  14,  c.  2,  s.  8),  says  that  the  rite  of  confirmation 

varied  "  pro  temporum  et  locorum  diversitate." 

The  Vicar-General  has  in  fact  no  contentious  jurisdiction  enabling 
him  to  decide  a  question  of  this  kind.  In  1  Oughton's  Ordo 
Judiciorum,  Prolegomena,  xvi.,  c.  8,  s.  9,  it  is  stated  that  formerly 
two  distinct  offices,  that  of  Auditor  cavsarum  negotionnnque 
Avdientia  Canttutrienais,  and  of  Chancellor  to  the  Archbishop, 
were  united  in  one  person.  And  (sect.  10) :  "  qui  Gancellarius 
(sive  Vicarius  in  spiritualibus  Generalis)  ea  qu®  contentiosaB  juris- 
dictionis  erant  non  exercebat,  id  est  causarum  inter  partes,  in  foro 
contradictorio,  decisionem  (praeterquam,  qu£B  pro  forma  solummodo 
L  •527  ]  ventilantur ;  utpote,  negotia  confirmationis  episcoporum  ♦electionis, 
et  similia)  sed  ea,  quae  sunt  officii  meri,  gerebat.*'  At  sect.  11  he 
says  :  "  Nullus  autem,  a  plurimis  abhinc  (i)  retroactis  annis,  extitit 
AudientisB  Judex.*'  In  4  Inst.  387,  Coke  gives  an  account  of  the 
Court  of  Audience.  He  says :  "  This  Court  is  kept  by  the  Arch- 
bishop in  his  Palace,  and  meddleth  not  with  any  matter  between 
party  and  party  of  contentious  jurisdiction.'*  But,  as  appears 
from  Clarke's  Praxis,  p.  2,  Prooem,  the  Court  of  Audience  was  held 
in  St.  Paul's  Cathedral ;  and  it  had  a  concurrent  jurisdiction  with 
that  of  the  Dean  of  the  Arches:  Clarke's  Praxis,  tit.  iv.  p.  6; 
Oughton,  tit.  V.  ss.  8,  9.  It  is  clear,  therefore,  that  Coke  is  con- 
founding the  two  offices  of  Judge  of  the  Court  of  Audience  and 
Vicar-General,  they  being  held  by  one  person,  and  that  his  remark 
applies  to  the  latter.  A  similar  view  of  the  office  of  Vicar-Greneral, 
even  in  the  Consistory  Court,  appears  to  have  been  taken  by  Lord 
Stowell  in  Tliorpe  v.  Mansall  (2).  The  only  other  officer  of  the 
Archbishop  who  sat  in  this  commission  was  the  Master  of  the 
Faculties,  who  also  has  no  contentious  jurisdiction.  If  the  charge 
here  were  made  by  articles,  as  proposed,  the  case,  as  before  shown, 
would  be  within  stat.  3  ife  4  Vict.  c.  86,  ss.  7,  28 :  if  by  libel,  it  does 
not  appear  how  the  attendance  of  witnesses  is  to  be  enforced :  a 
signification  of  contempt  in  such  a  case  would  raise  a  question  of 
great  difficulty,  if  not  of  actual  danger  to  the  Judge :  Beaurain  v. 
Scott  (8).     Nor  does  it  appear  how  answers  could  be  enforced  from 

(1)  The  year  of  the  publication  of         (2)  1  Hag.  Cons.  Bep.  4,  n. 
Oughton's  first  volume  appears  from         («3)  14  B.  B.  759  (3  Camp.  388). 
the  title  page  to  be  1728. 
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the  parties.    If  the  Bishop  elect  were  proceeded  against  criminally        Bbo. 
under  stat.  8  &  4  *Yict.  c.  86,  he  would  he  protected  by  sect.  20    abohbishop 
from  charges  touching  any  offence  committed  more  than  two  years      caktbr- 
back.     By  the  present  application  it  is  sought  to  do  that  indirectly        buby. 
which  the  statute  prevents  from  being  done  directly.  t  **^®  ^ 

Fourthly,  the  ordinary  rules  which  govern  the  proceeding  by 
mandamus  are  opposed  to  this  application.      In  the  first  place,  the 
confirmation  has  taken  place,  and  is  complete.     The  Archbishop  is 
functus  officio.     It  is  not  suggested  that  the  confirmation  should  be 
brought  up  to  this  Court  and  quashed :   yet  that,  according  to 
analogy,  must  be  done  before  the  mandamus  can  go.      Thus,  in  the 
case  of  a  melius  inquirendum  to  the  coroner,  before  the  writ  goes  to 
disinter  the  body  the  first  finding  must  be  quashed.     So  in  the  case 
of  the  finding  of  an  escheator.     In  the  second  place,  independently 
of  the  question  as  to  interfering  in  a  judicial  proceeding,  mandamus 
generally  will  not  go,  unless  there  be  a  temporal  right :  Rex  v. 
St.   Peter's,   Thetford(i\     Reg.   v.    The  Select  Vestrymen  of  St. 
Margaret,  Leicester  (2),  before  referred  to.     Here  the  question  is  on 
a  point  of  canon  law.     It  was  urged  that  the  canon  law  is  a  part  of 
the  common  law :  but  it  is  altogether  a  distinct  branch,  and  one 
which  this  Court  must  treat  as  foreign  law,  and  can  know  only  from 
evidence.     In  the  third  place,  even  taking  the  proceeding  as  one  in 
a  common  law  Court,  mandamus  does  not  go  merely  because,  upon 
the  view  which  such  a  Court  takes  of  the  law,  it  considers  an 
objection  valid  against  proceeding  further  :  Reg.  v.  The  Justices  of 
Kesteven  (3),  where  this   Court  overruled   former  decisions,    and 
particularly  *Reg.  v.  The  Justices  of  Carnarvonshire  (4)  and  Reg.  v.       [  *529  ] 
The  Justices  of  the  West  Riding  (5).     In  the  Matter  of  Pratt  (6)  is  a 
very  strong  case  of   refusing  a  mandamus  where  justices  have 
rejected  evidence  which  ought  to  have  been  admitted  ;  to  which 
may  be  added  (as  analogous)  Ex  parte  The  Overseers  of  Tollerton  (7), 
and  Reg.  v.  The  Justices  of  Buckinghamshire  (8).  Rex  v.  The  Justices 
of  Kent  (9),  cited  on  moving  for  this  rule,  was  a  case  where  the 
justices  had  refused  to  enter  into  the  case  at  all :  here  the  question 
of  the  right  to  be  heard  has  been  entertained  and  decided  upon. 
The  objection  to  interference  applies  much  more  strongly  where 
the  question  is  one  of  practice  in  the  Ecclesiastical  Courts :  Ex 

(1)  6  T.  E.  364.  (C)  7  Ad.  &  El.  27. 

(2)  47  E.  E.  772  (8  Ad.  &  El.  889).  (7)  3  Q.  B.  792. 

(3)  61  E.  E.  402  (3  Q.  B.  810).  (8)  3  Q.  B.  800. 

(4)  2  Q.  B.  325.  (9)  14  East,  395. 
(6)  2  Q.  B.  381. 
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B«o.  parte  Smyth  (i).  And  on  that  ground  the  Court,  in  The  Bishop  of 
Archbishop  St.  David's  v.  Lucy  (2),  refased,  not  only  a  prohibition  to  prevent  the 
Caktkb-  I>elegat€8  from  proceeding  to  affirm  a  sentence  of  deprivation 
BUBT.  against  a  Bishop,  but  also,  which  makes  the  case  very  like  this,  a 
vtandamiis  commanding  them  to  admit  the  Bishop's  allegations.  In 
tlie  fourth  place,  the  mere  circumstance  that  the  Archbishop,  if  he 
act  wrongly,  will  be  liable  to  pramtmire  under  stat.  25  Hen.  YIII. 
c.  20,  8.  7,  if  he  unduly  delay  the  confirmation,  is  sufficient  to 
prevent  the  mandamus  from  going.  Before  stat.  6  &  7  Vict.  c.  67, 
s.  8,  this  would  have  been  so  even  if  a  peremptory  mandamus  issued: 
and  the  Court  will  not  now  create  a  delay  which,  if  there  be  no 
[  •630  ]  peremptory  mandamus,  will  subject  *the  Archbishop  to  a  pr<Emumre, 
A  priemnnire  is  not  confined  to  offences  by  dealing  with  Borne: 
Com.  Dig.  Pramunire  (B),  8  Inst.  120,  123,  Rex  v.  Cawood(z). 
Lastly,  as  no  good  end  will  be  answered  by  this  mandamus^  but  the 
result  would  be  vexatious  strife,  on  this  and  future  occasions,  the 
Court  will,  in  its  discretion,  refuse  the  writ:  Rex  v.  The  Com- 
viissioners  of  Excise  (4),  Rex  v.  The  Paddington  Vestry  (5),  Rex  v. 
The  Justices  of  Lancashire  (6),  Rex  v.  The  Justices  of  Buckingham- 
shire (7),  Rex  v.  The  Bishop  of  Chester  (8),  15  Vin.  Ab.  204,  tit. 
Mandamus  (H.  3)  pi.  8;  ib.  216  (Z.). 

Sir  Fitzroy  Kelly,  Dr.  Addams,  A.  J.  Stephens,  Peacock  and 
Badeley,  contra  : 

First,  the  office  of  the  Archbishop,  in  confirmation,  is  not  merely 
ministerial,  but  is  judicial  also. 

Before  the  establishment  of  the  regular  canon  law,  the  appoint- 
ment  of  Bishops  was  in  the  people  and  clergy  jointly,  the  Metro- 
politan having,  however,  the  power  to  judge  of  the  fitness: 
afterwards  the  people  were  excluded  from  a  share  in  the  appoint- 
ment, which  then  rested  with  the  diocesan  clergy  only,  and  was 
subsequently  confined  to  the  clergy  of  the  Bishop's  cathedral.  The 
history  of  this  appears  in  Thomassinus,  Yetus  et  Nova  Ecclesise 
Disciplina,  vol.  v.  part  ii.  lib.  2,  cc.  1,  2,  8,  &c.  (ed.  1787) ;  De 
Marca,  De  Concordia  Sacerdotii  et  Imperii,  lib.  8,  c.  8 ;  Bing- 
ham's Ecclesiastical  Antiquities,  Book  4,  c.  2.      Afterwards,  and 

(1)  42  B.  R.  509  (3  Ad.  &  EL  719,      472. 

724).     And  see   Ex  parte  Smyth,   42  (4)  2  T.  E.  381,  385. 

I?.  R.  513  (2  Cr.  M.  &  R.  748 ;  S.  C.  (5)  9  B.  &  C.  456. 

Tyr.  &  G.  222).  (6)  12  East,  366,  370. 

(2)  1  Ld.  Ray.  539,  544.  (7)  1  B.  &  C.  485. 

(3)  2  Ld.  Ray.  1361 ;  8.  C.  I  Str.  (8)  1  R.  R.  237  (1  T.  R.  396,  403). 
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antecedently  to  stat.  25  Hen.  YIII.  c.  20,  the  nomination  was 
undoubtedly,  *to  all  practical  purposes,  in  the  Crown.  But  the 
fallacy  of  the  argument  founded  upon  this  fact  lies  in  confounding 
the  placing  of  Bishops  with  the  making  of  them :  it  is  to  the 
placing  only  that  the  power  of  the  Crown  extended  ;  but  the  Crown 
could  not,  properly  speaking,  make  a  Bishop :  and  to  inquire  into 
the  fitness  of  the  nominee  of  the  Crown  for  the  ofSce  of  Bishop  is 
no  more  an  invasion  of  the  prerogative  of  the  Crown  than  it  is  to 
inquire  into  the  fitness  of  a  person  nominated  to  a  Crown  living 
for  the  oflSce  of  priest. 

That,  in  the  time  of  the  Apostles,  the  character  of  the  persons 
who  were  to  be  Bishops  was  matter  of  strict  inquiry  appears  fully 
from  the  language  of  St.  Paul,  in  1  Ep.  Tim.  iii.  2  dk  aeq.^  and  Ep. 
Tit.  i.  5  d'  seq. 

In  the  128rd  Novel  of  Justinian,  c.  ii.,  it  is  said :  "  Si  quis  autem 
electum  ad  ordinationem  episcopatus  accusaverit  in  qualibet  causa 
quae  possit  secundum  leges  aut  canones  ejus  impedire  ordinationem, 
differatur  hujusmodi  ordinatio:  et  prius  contra  eum  propositam 
causam  sive  praesente  accusatore,  et  ab  eo  propositam  causam  exe- 
quente,  sive  etiam  deficiente  per  tres  menses  suam  accusationem 
implere  :  diligenter  examinari  ab  illo  a  quo  futurus  erat  episcopus 
ordinari :  et  si  quidem  obnoxium  eum  accusator  invenerit,  pro- 
hibeatur  ordinatio."  This  indicates  that  the  ofSce  of  consecration 
was  judicial  before  the  existence  of  what  now  forms  the  canon  law. 

The  Apostolical  Constitutions  are  of  high  authority,  as  a  collection, 
made  probably  about  the  beginning  of  the  third  century,  of  the  then 
existing  canons  (i).  The  88rd  canon  (2)  of  these,  speaking  of 
Bishops,  recognizes  the  oflSce  of  Primate,  "  qui  in  eis  est  primus." 
The  fourth  canon  of  the  Council  of  Nice  (s)  (which,  being  *among 
the  first  four  General  Councils,  is  recognized  in  stat.  1  Eliz.  c.  1, 
s.  86)  attributes  the  power  of  confirming  the  Bishop  to  the  Arch- 
bishop; the  6th  (4)  declares  "episcopumessenonoportere"  ''si quis 
praeter  sententiam  metropolitani  fuerit  factus  episcopus."  The 
same  or  stronger  language  will  be  found  in  the  19th  canon  of  the 
Council  of  Antioch  (5),  the  12th  canon  of  the  Council  of  Laodicea  (6), 
the  12th  canon  of  the  second  Council  of  Carthage  (7),  the  first  canon 
of  the  fourth  Council  of  Carthage  (s),  the  25th  canon  of  the  Council 


(1)  See  Reg.  v.  St.  QUes  in  the  Fields, 
ante,  313,  332. 

(2)  Harduin.  Cone.  torn.  i.  p.  18. 

(3)  lb.  p.  324,  A.D.  325. 

(4)  Ih.  p.  326. 


(5)  76.  p.  602,A.D.  341. 

(6)  Ih.  p.  783,  A.D.  372. 

(7)  Ih.  p.  54,  A.D.  390. 

(8)  Ih.  p.  978,  A.D.  398. 
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Rbo.        of  Ghalcedon  (i),  the  5th  canon  of  the  Coancil  of  Aries  (2),  and  the 

Archbishop  ^6th  canon  of  the  foarth  Council  of  Lateran  (8).    These  regulations 

Carter-      ^^®  adopted  into  the  Corpus  Juris  Canonici,  decret.  i.  dist.  xxiii.  2, 

BURY.        ib.  dist.   Ixiv.    8,  ib.   dist.  Ixv.  2,  ib.  dist.  Ixv.  5,   Sexti  decretal., 

1.  I.  tit.  vi.  44,  47. 

The  writers  on  the  canon  law  invariably  take  the  same  view.  In 
Dupin,  De  Antiqua  EcclesisB  Disciplina,  Diss.  1,  c.  xii.  p.  62,  there 
is  a  reference  to  the  Councils  ;  and,  after  the  election  of  the  Bishop 
has  been  described,  it  is  said  to  have  been  laid  down  that  the  election 
should  be  confirmed  **  ab  episcopis  provinciaB,  priesertim  vero  a 
metropolitano."  In  Fleury's  Institution  au  Droit  Ecclesiastique, 
part.  i.  ch.  10  (Opuscules,  tom.  ii.  p.  206),  the  process  of  calling 
opposers  is  described,  and  then  he  says,  the  Metropolitan  "  procede 
au  jugement;  "  and  adds:  '' Ce  jugement  consiste  a  examiner  les 
[  •633  ]  qualit^s  de  T^lu  et  la  forme  de  T^lection  :  *et  s'il  y  a  des  contra- 
dicteurs,  le  proces  pent  etre  fort  long.  II  pent  y  avoir  grand  nombre 
d'opposans ;  et  chacun  pent  avancer  autant  de  causes  de  nullity,  qu'il 
pent  y  avoir  d'irregularit^s  et  d*incapacit6s  en  la  personne  de  T^hi, 
et  de  chacun  des  6lecteurs  ;  et  qu'ily  a  de  d6fauts  de  formalites  dans 
Telection."  The  same  result  is  to  be  deduced  from  Barbosa,  Jus 
Ecclesiasticum  Universum,  lib.  i.  cap.  9,  s.  8,  p.  140  (ed.  Lugd.  1660). 
And  in  Martene,  De  Antiquis  Ecclesise  Bitibus,  vol.  ii.  pp.  26  et  seq, 
(ed.  Yenet.  1788),  lib.  1,  c.  8,  art.  8,  the  practice  of  examination  f ully 
appears.  These  authorities  show  the  practice  of  the  Western  Church. 
With  respect  to  Lancelottus,  Irving,  upon  whom  reliance  is  placed 
on  the  other  side,  says  of  him  (Introduction,  &c.  p.  286,  ed.  4) :. 
'*  the  only  favour  which  the  author  could  obtain  was  that  his 
Institutions  might  be  added  to  the  Corpus,  but  without  any  con- 
firmation of  their  authority  :  "  and  he  states  that  the  work  was  under- 
taken with  the  approbation  of  Paul  lY.,  but  could  obtain  no  express 
sanction  from  Pius  lY.,  beyond  what  has  been  mentioned.  This 
furnishes  at  least  fair  evidence  of  what  was  then  the  general  under- 
standing. A  passage  on  the  subject  has  been  read,  in  the  argument 
on  the  other  side,  from  Lancelottus,  lib.  i.  tit.  9 :  and  these  words 
follow  the  words   "  assumantur  animarum"  (4):    **  Quod  cum  in 

(1)  Harduin.  Cone.  tom.  ii.  p.  611,  heading  of  the  title  of   Lancelottus 
A.D.  451.  here  cited  in  the  text :  but,  it  appear- 

(2)  Ih,  p.  773,  A.D.  452.  ing,  upon  comparison,  that  theee  were 

(3)  Harduin.  Ooncil.  tom.  yii.  p.  39,  not  the  same  in  the  different  editions, 
A.D.  1215.  he  declined  to  press  that  part  of  his 

(4)  Ante,  p.  472.     Dr.  Addama,  in  argument,  and  confined  himself  to  the 
argument,  referred  to  the  gloss  and  text. 
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cunctis  sacris  ordinibus  sibi  locum  vindicet:   in  episcopo  tamen.        Reo. 
molto  fortius,  qui  ad  curam  aliorum    positus    in    seipso  debet   archbishop 
ostendere,  quomodo  cseteros    in  domo  Dei  oporteat  conversari  *' :      canteb- 
p.  40.     ^Stress  has  been  laid  on  the  fact  that  Lancelottus  says       burt. 
(gloss,  d,  on  "  impendat,"  p.  40)  that  in  the  case  of  Bishops  "  hodie      ^  *^^^  ^ 
haec  confirmatio  non  est  necessaria."     The  reason  is  that  he,  being 
a  Perugian,  referred  to  the  Bishoprics  where  the  Pope  nominated 
and  consecrated:    there,  of  course,  a  confirmation  by  the  Pope 
himself  was  unnecessary.     The  exception  rather  proves  the  rule. 
It  is  therefore  erroneous  to  suppose  that  the  rules  laid  down  are 
inapplicable  to  the  case  of  a  Bishop.     Lancelottus  says,  in  the 
passage  cited,  that  '*  indigne  promovens  puniendus  **  erit.     That  is 
not  necessarily  the  Crown,  even  assuming  that  the  party  electing  is 
pointed  at ;  a  subject  might  promote  to  a  Bishopric,  as  in  the  case 
of  the  Bishopric  of  Sodor  and  Man ;  for  in  point  of  fact  the  appoint- 
ment to  that  Bishoprick  was  subject  to  confirmation,  as  appears  from 
Strype's  Life  of  Archbishop  Grindal,  p.  260,  B.  2,  ch.  2.     The  truth, 
however,  is  that  the  party  to  be  punished  is  the  Metropolitan ;  for 
the  passage  in  Lancelottus  is  taken  from  the  26th  canon  of  the  fourth 
Council  of  Lateran  (i),  where  the  party  designated  is  undoubtedly 
the  person  confirming. 

As  to  the  authority  of  the  canon  law  in  this  country,  Blackstone, 
in  the  Introduction  to  the  Commentaries,  s.  8,  p.  82,  after  stating 
that  the  canon  law  consists  of  certain  pontifical  collections,  and 
legatine  and  provincial  constitutions,  refers  to  stat.  25  Hen.  VIII. 
c.  9,  s.  2,  as  enacting  that  a  review  of  the  canon  law  should  be  had, 
and  that,  in  the  mean  time,  all  canons  &c.  not  repugnant  to  the  law 
of  the  land  or  the  prerogative  of  the  Crown  should  (s.  7)  still  be 
used  and  executed.  No  such  review  has  yet  taken  place.  The 
Reformatio  Legum,  published  by  the  Commissioners  under  stat. 
8  &  4  Edw.  VI.  *c.  11,  has  never  become  law  (2).  The  applicability  [  *536  ] 
of  the  canon  law,  therefore,  now  rests  on  the  statute  first  mentioned, 
and  may  be  inferred  from  precedents.  But  that  the  common  law 
Courts  do  notice  the  law  of  the  Church  is  stated  in  6  Vin.  Abr.  p.  496, 
tit.  Court  (D)  pi.  1, 2,  4  ;  and  this  was  strongly  put  in  argument  in 
Rffj.  V.  MilUs  (8), 

(Lord  Denman,  Ch.  J. :  But  there  (4)  Tindal,  Ch.  J.,  speaking  in 
the  name  of  the  twelve  Judges,  and  referring  to  Coke  and  Hale,  said 

(1)  Harduin.  Concil.  torn.  vii.  p.  39.  (3)  59  B.  E.  134  (10  CI.  &Fin.  534). 

(2)  See  Gosling  v.   Ff/cy,   12  Q.  B.  (4)  59  R.  R.  155  (10  CI.  &  Fin.  680). 
328,  371. 
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Bko.        that  the  canon  law  is  not  the  law  of  England,  except  it  has  been 
ABCHBI8H0P  approved  and  adopted  in  this  country.) 

OF 

Cahtbr-       a  ,  . 

BUBY.        At  any  rate,  whenever  it  appears  that  any  portion  of  the  canon  law 

was  received  throoghoat  the  rest  of  Europe  at  the  time  of  the 
Beformation,  the  burthen  of  disproof  is  thrown  upon  those  who 
deny  that  it  has  become  the  law  of  England.  And,  in  fact,  Lynd- 
wood,  John  de  Athon,  and  other  English  canonists,  do  state  as  law 
the  provisions  of  the  general  canon  law  on  this  subject.  It  was 
argued,  on  the  other  side,  that  Lyndwood's  Commentary  (Pro- 
vinciale,  218,  lib.  iii.  tit.  21)  on  the  constitution  of  Archbishop 
Peccham,  has  no  reference  to  Bishops.  The  constitution  itself 
has  none ;  but  Lyndwood's  gloss  is  not  so  confined  ;  and,  in 
the  Tabula  prefixed  to  the  Provinciale,  confirmation  is  mentioned 
generally  with  reference  to  the  gloss  in  Lyndw.  218.  In  John  De 
Athon's  notes  to  a  constitution  of  Otho,  De  Officio  Archiepiscoporum 
et  Episcoporum,  p.  55  (i),  and  on  a  constitution  of  Othobon,  De 
Gonfirmatione  Episcoporum,  p.  188  (i),  the  canonical  rules  as  to  the 
qualifications  of  a  Bishop  and  the  examination  into  them  are 
recognised. 

The  English  practice  clearly  agreed  with  this.  In  Wharton's 
[  •536  ]  Anglia  Sacra,  vol.  i.  p.  815,  it  is  mentioned  *that,  in  and  before 
November,  1280,  the  Archbishop  of  Canterbury  rejected,  on  account 
of  the  canonical  disqualification  of  plurality,  two  persons  who  bad 
been  successively  elected  Bishops  of  Winchester,  and  that  the  last 
election,  having  been  referred  to  the  Pope,  was  quashed.  In  the 
same  volume,  p.  848,  is  an  instance  of  an  election  of  a  Bishop,  con- 
firmed by  the  Archbishop  ''  prsemissa  legitima  examinatione  super 
electione ; "  at  p.  357,  of  a  confirmation  of  a  Bishop  stopped  by  the 
Pope ;  at  p.  417  of  a  confirmation  of  an  election  by  an  Archbishop 
of  Canterbury  in  the  reign  of  Henry  V., there  being  three  An ti- Popes; 
at  p.  581,  of  confirmation  refused  by  the  Archbishop,  though  the 
election  was  assented  to  by  the  Crown,  a.d.  1802;  at  p.  681,  of  a 
Bishop  being  inthroned  after  canonically  purging  himself  of  a 
charge  of  being  party  to  the  murder  of  Thomas  A'Beckett ;  at  p.  637, 
of  an  election  quashed  by  the  King  and  the  Archbishop,  in  1256, 
but  confirmed  by  the  Pope  on  appeal ;  at  p.  640,  of  an  examination 
by  the  Archbishop,  touching  the  persona  electi,  and  the  election 
quashed,  on  account  of  **  minus  sufficientem  literaturam,"  on  which 
followed  an  appeal  to  Home,  which  succeeded  ;  the  effect  of  which, 
(1)  Append,  to  Lyndwood. 
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the  historian  remarks,  was  that  the  Archbishop  had  thenceforward         R«o. 
the  power  "  c<w«arc,"  but  not  *' confeire,*' the  election.    Numerous    abchbibhop 
instances  of  the  regular  judicial  exercise  of  confirmation  are  to  be      o^ntbr- 
found  in  the  History  of  the  Church  of  Durham  in  the  same  book,        bury. 
particularly  at  pp.  719,  735,  736,  755. 

The  Pope,  by  provisions  or  appeals,  or  some  other  means,  certainly 
acquired  much  of  the  jurisdiction  in  matters  of  confirmation.     An 
instance  appears  in  the  case  of  Bishop  Stapylton  (i),  who  was  elected, 
and  *  whose  election  was  contested ;  there  was  an  appeal  to  the  Pope,       [  *637  ] 
who  remitted  to  the  Archbishop  to  inquire  and  confirm  in  England. 
This  power  is  recognised  in  Year  B.  Mich.,  41  Edw.  III.  pi.  13, 
fol.  5  B.  6  A.    By  an  Act  or  ordinance  made  in  3  Hen.  V.,  after  reciting 
that  confirmations  had  been  made  by  the  Metropolitans  during  the 
long  voidance  of  the  Apostolic  See,  it  was  enacted  that  persons 
elected  and  to  be  elected  during  such  voidance  should  be  confirmed 
by  the  Metropolitans  :    Rot.  Pari.  vol.  iv.  p.  71.     The  form  of  the 
writ,  ordering  the   confirmation  in  pursuance  of  this  Act,  is   in 
Rymer*s  Fsedera,  vol.  iv.  part  2,  p.  156  (ed.  Hag.  1740) :  it  contains 
the  words  "  absque  excusatione  seu  dilatione  aliquali ;  "  yet  there  is 
no  pretext  for  saying  that  the  right  of  examination  did  not  then 
exist.     No  reason  can  be  assigned  for  putting  a  different  construction 
on  stat.  25  Hen.  VIH.  c.  20.     The  writ  (2)  under  the  statute  which 
revives  it,  1  Eliz.  c.  1,  has  no  stronger  words  than  those  cited  from 
the  writ  under  stat.  3  Hen.  V.     The  writs  in  the  times  of  James  I. 
and  Charles  I.  (given  in  Rymer's  Fsedera,  vol.  vii.  part  2,  p.  73, 
and  vol.  viii.  part  2,  p.  205)  are  much  like  the  present  writs ;  in  a 
writ  in  1538  (vol.  vi.  part  3,  p.  18),  the  words  are  "  cum  omni 
celeritate  accommoda  confirmetis."     But  all,  in  some  form  or  other, 
recognise  the  pastoral  office  of  the  Primate.    The  state  of  the  papal 
and  metropolitan  authority,  as  existing  jointly,  is  described  by 
Barbosa,  Jus  Ecclesiasticum  Universum,  lib.  i.  c.  9,  pp.  139, 140.   In 
*all  cases,  however,  the  confirmation  included  the  popular  right  of       [  *538  ] 
having  objections  heard  and  tried. 

The  case  of  Cranmer  appears  to  have  been  a  compromise.  He 
was  elected  by  conge  d'elire,  but  confirmed  by  the  Pope.  That 
was  shortly  before  stat.  25  Hen.  VIH.  c.  20.     There  are  instances 

(1)  Baddey  stated  this  case  from  the  satione  seu  dilatione  aliqud. ;  "  nor  was 

Eegister  Books  at  Exeter.  there    any   thing   equivalent  in   the 

(2]  The  writ  in  the  case  of  the  con-  letters  patent  to  the   Archbishop,  in 

iirmation  of   Archbishop  Parker  (set  the  present  case,  or  in  the  commission 

out  byMr.  Jebb.Eepoi-t.pp.  58,  59, /«.)  of    the    Archbishop    (Jebb,    pp.    22, 

has   not  the  words    ''absque  excu*  23,  n.) 
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Rbo.  of  confirmations,  with  strict  examinations,  by  Cranmer  himself,  as 
Abchb'ibhop  in  the  case  of  llie  Bishop  of  Ely  in  1534,  The  Bishop  of  SaUshury 
Camteb-  ^  1585,  and  others  ;  and  similar  and  earlier  instances  in  the  time 
of  Archbishop  Chicheley  (i).  In  the  case  of  Cardinal  Pole  there 
was  also  a  conge  d^elire ;  and  there  was  a  canonical  confirmation 
and  consecration  by  virtue  of  bulls  from  Rome,  according  to 
Burnet,  Hist.  Ref.,  vol.  ii.  part  2,  B.  2,  p.  614  (ed.  Oxford,  1816). 
Parker  was  the  first  Protestant  Archbishop  after  the  re-establish- 
ment of  the  reformed  religion  in  this  country.  An  account  of  the 
proceedings  in  his  case  is  given  in  Burnet,  Hist.  Reform.,  vol.  ii. 
pp.  681,  720;  in  Strype's  Life  of  Parker,  book  1,  ch.  8;  and 
in  Bishop  Bramhall's  works  (vol.  iii.  p.  173,  in  the  Library  of 
Anglo-Catholic  Theology).  In  the  last,  the  proceedings  are  fully 
set  out  (2).  And  there,  although  no  one  appeared  to  object  on 
the  proclamation  for  opposers,  yet,  on  the  eighth  article  of  the 
summary  petition  (8),  a  witness  of  the  name  of  Baker  (4),  and 
another  of  the  *name  of  Tolwyn  (5),  deposed  to  the  personal  fitness 
of  the  Archbishop  elect,  as  to  birth,  morals,  knowledge,  &c. 


[  •639  ] 


(1)  For  this,  BadtJey  referred  to  the 
Beg  is  try  of  the  See  of  Canterbury . 

(2)  They  will  be  found,  taken  from 
the  Ijambeth  Begister,  in  Mr.  Jebb*8 
Beport,  p.  56,  note  (^),  from  which  the 
extracts  in  the  three  following  notes 
aie  here  made.  The  Begister  is  also 
copied  in  Bramhall. 

(3)  '*Item;  quud  pi-cefatus  ma^ster 
MatthsBUS  Parker,  f uit  et  est  vir  pro- 
vidus  et  discretus,  literarum  sacrarum 
eminento  scientii,  vit^  et  moribus 
merito  commendatus,  liber,  et  de 
legitime  matiimonin  procreatus,  atque 
in  setate  legitimli  et  in  ordine  sacerdo- 
tali  conatitutus,  necnon  Deo  devotus, 
et  ecclesise  memoratse  apprimS  neces- 
sarins,  ac  dictee  dominae  nostree 
Beginee,  regnoque  suo  et  reipublicse 
fidelis  et  utilis."     Jebb,  p.  64,  n. 

(4)  "Super  libello  sive  summari^ 
petitioned'  &c.  *'  Johannes  Baker 
geuerosui*,  moram  trahens  in  prseeenti 
cum  venembili  eteximio  viro  Magistro 
Matthaeo  Parker  electo  Cantuariensi, 
xxxix  annorum  eetatis,  oriundus  in 
parochia  Sancti  Clementis  in  ciyitate 
Norwici,  liberae,  ut  dicit,  conditionis, 
et  testis  de  et  super  libello  praedicto 
produetu9,  juratiis,  et  examinatus,  dicit 


ut  sequi tur.  Ad  piimum  "  &c. , '  *  ref ert 
se  ad  processum  "  &c.  '  *  Ad  octavum ; 
dicit"  {sic)  "in  vim  juramenti  sui 
deponit  qutid  idem  reverendisaimus 
pater  Mattheeus  Parker  f  uit  et  est  vir 
providus,  ac  sacrarum  literarum  scien- 
ti&,  Yit4  et  moribus  commendatus,  ac 
homo  liber  et  ex  legitimo  matrimonio 
procreatus,  atque  in  aetate  legitima  et 
in  ordine  sacerdotali  constitutus,  et 
dictee  Dominee  nostrse  Beginse  fidelis 
subditus;  reddendo  causam  scientiae 
suae  in  hac  parte  dicit,  quod  est  frater 
naturalis  dicti  Domini  Electi ;  suntque 
ex  unis  parentibus  procreati  et  geniti/' 
Jebb,  p.  72,  «. 

(5)  "Willielmus  Tolwyn  Ariium 
Magister,  ao  Bector  Ecclesiad  Sancti 
Antonini  in  civitate  London,  Ixx  anno- 
rum aetatis,  ut  dicit,  liberae  conditionis, 
&c.  Testis,  &c.  Ad  primum,"  &c. 
(as  before).  "Ad  ootayum;  dicit  et 
deponit  contenta  in  hujusmodi  articulo 
esse  vera,  de  ejus  certi  scientii,  quia 
dicit  quud  bend  eum  novit  per  hos 
XXX  annos,  ac  per  idem  tempus  secum 
admodi!lm  f  amiliaris  f  uit,  et  in  praesenti 
est;  et  etiam  dicit,  qu6d  novit  ejus 
matrem."    Jebb,  72,  n. 
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(Erle,  J. :  Was  that  after  stat.  1  Eliz.  c.  1  bad  revived  stat.  25        Bbo. 
Hen.VnLc.20?)  ABOHBiaHOP 

OF 

Yes.  It  is  material  to  remark  that  the  confirmation  and  con-  ^BUB"f 
secration  of  Parker  were  not  completed  within  the  twenty  days 
prescribed  by  the  statute  (i).  At  the  confirmation  of  Whitgift, 
as  appears  from  Strype's  Life  of  Archbishop  Whitgift,  p.  228, 
Book  iii.  c.  1,  the  Commissioners  confirmed  ''sitting  judicially, 
et  pro  tribwiaiV  The  case  of  Bishop  Mountague  has  been  com- 
mented upon  on  the  other  side;  but  it  is  at  least  clear  that 
Dr.  Bives  did  not  profess  to  have  refused  to  hear  the  objectors 
on  the  ground  that  it  would  subject  him  to  BLpramunire.  *Godwin,  I  •640  ] 
in  his  work  De  Prsesulibus  Angliae  (p.  448,  ed.  1748),  intimates  that 
the  opposers  appeared  at  Bow  Church,  to  accuse  Mountague  as 
'' Arminianismi  nescio  cujus  reum,"  and  as  ''adeo  Pontificiis 
faventem  ;  "  but  that,  it  appearing  that  they  produced  ''  calumnias 
potius  quam  argumenta,"  ''  subsecuta  est  aliquandiu  impedita 
confirmatio,  et  consecratio.*' 

(Eble,  J. :  It  would  appear  then  that  Godwin  was  misinformed, 
since  the  charge  was  not  entertained  at  all.) 

The  only  importance  of  the  passage  is  that  it  shows  Godwin  not  to 
have  heard  of  the  risk  of  pramunire.  The  probability  is  that  some 
inquiry  took  place,  not  at  the  confirmation,  but  afterwards.  The 
history  of  the  event  is  given  more  at  length  in  Heylin's  Life 
of  Archbishop  Laud,  p.  175.  Bishop  Fell,  writing  in  1669,  states, 
in  a  note  (2)  on  the  Epistle  of  St.  Clement,  that  in  England,  after 
the  election,  ''  plebis  assensus  demum  expectatur,"  and,  describing 
the  citation  of  opposers,  says  that  ''nemine  comparente  (qitod 
tamen  non  semper  evenit),*'  they  are  pronounced  contumacious : 
that,  without  citation,  opposers  are  not  barred  by  the  sentence; 
''  ita  ut  populi,  etiam  quantumvis  laid,  non  solum  approbationem 
requiri,  sed  etiam  oppositionem  (si  qua  subest  causa)  attendi,  imd 
et  judicialiter  soUicitari,  ex  lege  constat."  In  the  supplement  to 
NichoUs's  Commentary  on  the  Book  of  Common  Prayer,  p.  46 

(1)  A  question  arose,   during   the  (2)  Badeley  stated  that  the  date  of 

argument,  whether   in  Parker* s  case  this  note  was   1669.      The  reporters 

there  was,    besides  the  conge  d^elire^  have  not  been    able  to    obtain  this 

an  J    naming    of   the    person    to   be  edition;  but  the  note  will  be  found 

appointed:  see  Strype's  Life  of  Parker,  in  the  Oxford   edition    of  1677,   on 

B.  2,   ch.  1,  and  Burnet,  Hist.  Bef.  p.  93  of  Clement's  first  epistle  to  the 

Tol.  iii.  p.  720  A  aeq,  Corinthians. 
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Beo.        (dated  1711),  the  author  insists  on  the  canonical  natore  of  the 

Abohb'ibhop   confirmation,  and  says  that  confirmation  and  consecration  take 

Caktbr-      place  "  when    the   validity  of    the   election,   and    sufficiency   of 

BUBT.        the  person  are  by  public  acts  and   due  proceedings  *judicially 

'■  '^  -I  approved."  At  the  late  confirmation  of  Dr.  Lee  as  Bishop  of 
Manchester  (i),  an  opponent  appeared;  but  his  exceptions  were 
not  received  because  they  were  not  signed  by  an  advocate:  the 
Commissioners,  however,  did  state  that  the  exceptions  could  not 
have  been  entertained  at  all,  for  that  they,  the  Commissioners, 
were  obliged  to  confirm  under  penalty  of  a  pramunire.  It  is 
known  that  Dr.  Clarke  was  not  elected  to  a  Bishopric  because 
his  confirmation  and  consecration  would  have  been  opposed  (2). 
In  the  case  of  Dr.  Rundle,  who,  in  1733,  was  recommended  by 
Lord  Chancellor  Talbot  to  the  Bishopric  of  Gloucester,  Venn,  the 
Sector  of  St.  Antholin*s  in  that  city,  entered  a  caveat  against  the 
confirmation,  and  this  with  the  sanction  of  Gibson,  then  Bishop 
of  London  (s).  The  consequence  was  that  Dr.  Bundle  was  not 
elected,  but  was  made  Bishop  of  Derry  in  Ireland.  If  the  careat 
was  rightly  entered,  Venn  would  have  been  entitled  to  be  cited 
by  name  at  the  confirmation. 

The  reason  that  many  modem  instances  of  opposition  are  not 
found  is  that,  till  recently,  tlie  Crown  nominated,  not  so  much  by 
the  intervention  of  the  Prime  Minister,  as  by  personal  choice.  It 
appears  from  Cardwell's  Documentary  Annals  of  the  Reformed 
Church  of  England,  vol.  2,  pp.  299,  353,  that  Charles  the  Second, 
in  1681,  and  William  the  Third,  in  1700,  appointed  by  commission 
Bishops  and  others  to  examine  into  the  fitness  of  persons  for  any 
preferment  in  the  Church. 

[  642  ]  Thus  it  seems  that  the  election,  both  before  and  after  stat.  25 

Hen.  VIII.  c.  20,  was  of  no  effect  till  consummate  by  confirmation, 
including  in  that  the  examination  into  the  fitness  of  the  person 
appointed.  And  this  is  strengthened  by  the  circumstance,  men- 
tioned on  the  other  side,  that,  even  in  the  case  of  the  new 
Bishoprics  created  under  stat.  31  Hen.  VIII.  c.  9,  the  same  form 
of  proceeding  has  long  been  used,  though  the  words  might  un- 
doubtedly appear  to  give  the  power  simply  to  the  Crown:  it  is 
probable  that  the  Metropolitans  felt  a  difficulty  in  consecrating 

(1)  Z>r.^£2£2a77M,  having  been  counsel  Episcopal  Promotions,  &c.,  2nd  ed., 
for  the  Bishop  on  that  occasion,  stated      1847. 

these   circumstances   from    his    own  (3)  The  Boyalty  of  the  Crown,  &c. 

knowledge.  pp.  42,  46;  Preface  to  Bishop  Bundle's 

(2)  The  Royalty  of  the  Crown  in      Letters,  p.  zlviL  Jk  seq. 
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X)er8on8  whose  fitness  had  not  been  ascertained,  which  could  be  Rao. 
done  only  by  the  examination  at  the  time  of  confirmation,  in  the  abohbishop 
case  of  Bishops,  though  it  is  otherwise  in  the  case  of  the  consecra-  ^^^ 
tion  of  priests  and  deacons.  The  effect  of  stat.  25  Hen.  VIII.  c.  20,  bubt. 
appears  to  have  been  to  make  that  which  was  previously  the 
understood  law  a  matter  of  direct  enactment ;  it  gave  to  the  Grown 
the  power  of  placing  the  Bishop  :  but  it  may  be  doubted  whether, 
if  the  Dean  and  Chapter  chose  not  to  elect  the  person  named,  they 
would  be  liable  to  the  pramunire.  Certainly  Gibson  (1  Cod.  109, 
note  k)y  as  cited  on  the  other  side,  asserts  that  they  would ;  but 
here,  at  all  events,  the  conge  (Telire  (i)  simply  grants  leave  to  elect 
**  such  a  person  for  your  Bishop  and  Pastor,  as  may  be  devoted  to 
God,  and  useful  and  faithful  to  us  and  our  kingdom : "  and  the 
letters  missive  merely  profess  to  "  name  and  recommend  "  the 
person,  and  "  require  "  the  Dean  and  Chapter,  on  receipt  of  the 
letters,  '*  to  proceed  to  your  *election,  according  to  the  laws  of  this  [  'Sis  ] 
our  realm,  and  our  co7ige  d'elire  herewith  sent  unto  you,  and  the 
same  election  so  made  to  certify  unto  us,  under  your  common 
seal."  If  they  do  not  elect  at  all,  within  twelve  days,  then,  by  the 
plain  words  of  sect.  4,  the  Crown  may  nominate ;  but,  supposing 
they  had  elected  a  party  not  named,  if  the  Crown  had  issued  its 
letters  patent  directing  the  confirmation  of  that  election,  the  party 
elected  would,  by  confirmation  and  consecration,  have  become  the 
Bishop.  The  letters  missive  came  in  by  degrees ;  in  Leslie's  Case 
of  the  Begale  (2),  the  case  of  Foliot  is  mentioned,  who  was  recom- 
mended by  King  eTohn  to  the  Bishopric  of  St.  David's,  but  rejected, 
and  was  afterwards  chosen  Bishop  of  Hereford  without  recom- 
mendation ;  and  Leslie  points  out  that  the  conge  d'Hire  was 
anciently  framed  as  a  request  rather  than  a  command. 

The  argument  on  the  other  side  attributes  to  the  Crown  the 
power  of  making  as  well  as  of  placing  a  Bishop,  and  does  not  stop 
short  of  substituting  the  Sovereign  for  the  Pope.  That  would,  to 
a  great  extent,  undo  the  work  of  the  Reformation.  In  Caudrey's 
case  (3)  it  is  said  that  the  intention  of  the  statutes  of  Henry  YIIL 
and  Elizabeth  was  to  restore  the  ancient  prerogative  of  the  Crown 

(1)  The  cong^  d'ilire  SLTid  the  letters  (2)   Theological  Works  (ed.   1832), 

missiYe,  in  the  present  case,  were  not  vol.  iii.  p.  359.     See  The  Boyalty  of 

set  out  in  the  affidavits :  but  they  were  the  Crown  &c.,  p.  36. 

refen^  to,  by  consent:   and  it  was  (3)  5  Co.  Bep.  1  a.    See  ib,  18  a, 

assumed  that  they  were  in  the  accus-  and  the  remarks  in  the  margin  at  12  a, 

tomed  form.    See  2  Gibson's  Codex,  23  a,  b,  28  a,  30  b,  31  a,  32  b. 
1327  (ed.  2).    Jebb,  3,  4. 

8a— 2 
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and  the  ancient  right  of  the  Church.  According  to  Hooker 
(Ecc,  P.  B.  8,  c,  7,  s.  1,  voL  8,  p.  524),  "  if  we  speak  properly,  we 
cannot  say  Kings  do  make,  but  that  they  only  do  place,  Bishops. 
For  in  a  Bishop  there  are  these  three  things  to  be  considered ;  the 
power  whereby  he  is  distinguished  *from  other  pastors ;  the  special 
portion  of  the  clergy  and  people  over  whom  he  is  to  exercise  that 
Bishoply  power ;  and  the  place  of  his  seat  or  throne,  together  with 
the  profits,  pre-eminences,  honours  thereunto  belonging.  The 
first  every  Bishop  hath  by  consecration."  Now  consecration 
must  necessarily  be  preceded  by  something  which  gives  the  Metro- 
politan power  to  examine  into  the  fitness;  and  this  can  be  only 
confirmation. 


(Lord  Denman,  Ch.  J, :  By  the  form  of  consecration,  the  Arch- 
bishop is  to  examine  and  try :  yet  the  form  gives  only  particular 
questions,  prescribing  the  answers  :  ''Are  you  persuaded"  so  and 
so?    "I  am  so  persuaded.") 


[  •545  ] 


That  is  all.  But  in  the  case  of  the  ordination  of  deacons  and  priests 
it  is  otherwise :  the  archdeacon  is  charged  as  to  the  meetness  of  the 
persons  to  exercise  the  ministry;  and  he  states  that  he  has  examined 
them  and  thinks  them  meet :  and  then  follows  a  ai  quis,  that  is,  a 
call  upon  the  congregation  present  to  state  any  known  impediment. 
But  there  is  no  such  opportunity  at  the  time  of  consecration.  The 
Collect,  Epistle  (which  is  from  1  Tim.  c.  8)  and  Gospel  are  read ;  the 
Nicene  Creed  and  the  sermon :  then  two  Bishops  present  the  Bishop 
elect;  the  mandate  for  the  consecration  is  read:  the  oaths  of 
supremacy  and  of  obedience  to  the  Archbishop  are  administered ; 
the  Litany  follows :  and  then  the  Archbishop,  reciting  the  command 
not  to  be  hasty  in  laying  on  hands,  puts  the  questions,  and  the 
answers  are  given.  In  all  this  there  is  nothing  which  can  be  called 
a  trial.  Yet,  according  to  Hooker  (Ecc.  P.  B.  8,  c.  7,  s.  2,  p.  625), 
''  with  consecration  the  King  intermeddle th  not  further  than  only 
by  his  letters  to  present  such  an  elect  Bishop  as  shall  be  conse- 
crated. Seeing  therefore  that  none  but  Bishops  *do  consecrate,  it 
foUoweth  that  none  but  they  only  do  give  unto  every  Bishop  his 
being."  It  follows  that  confirmation,  the  only  ceremony  where 
examination  can  be  introduced,  must  be  an  essential  part  of 
consecration.  It  has  been  suggested  that  the  King  might,  as  the 
Pope  formerly  did,  dispense  with  some  qualifications.  Want  of  fit 
age,  however,  it  is  admitted  that  he  cannot  dispense  with  ;  indeed 
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in  the  Common  Prayer  Book,  though  it  is  said  ''none  shall  be        Rbo. 
admitted  a  deacon,  except  he  be  twenty-three  years  of  age,  unless  abohbibhop 
he  have  a  faculty"  {i.e.  a  dispensation  from  the  Archbishop,  to      oantkb- 
whom  the  power  of  dispensation  is  given  by  stat.  28  Hen.  VIII.       bust. 
c.  16,  ss.  5,  6)  (1),  the  age  of  twenty-four  for  a  priest  and  thirty  for 
a  Bishop  is  prescribed  without  any  such  reservation.    A  power 
therefore  must  reside  in  the  Bishop,  at  some  step,  to  decline 
acting  where  a  party  is  not  qualified.    It  should  seem,  therefore, 
that  confirmation  is  more  properly  part  of  consecration  than  of 
election. 

(Eble,  J. :  What  is  confirmed  ?) 

The  election;  but  the  judicial  part  of  confirmation  is  rather  a 
precedent  step  to  consecration. 

(Eble,  J. :  But,  if  the  act  be  judicial,  the  result  may  be  to  annul 
instead  of  confirming :  what  is  to  be  annulled  ?) 

The  election,  certainly:  but  that  has  the  effect  of  stopping  the 
consecration. 

(CoLEBiDGE,  J. :  When  does  the  Bishop  get  the  temporalties  ?) 

After  consecration. 

(C!oLEBn>OE,  J.:  Then  would  a  mandamtis  lie,  to  direct  con- 
secration ?) 

There  is  no  ground  for  supposing  that  it  would. 

(Waddington:  Sect.  6  of  stat.  25  Hen.  VIII.  c.  20,  gives  the 
restitution  of  the  temporalties  after  consecration.  But  the  prcemunire 
would  deprive  the  Archbishop  *of  his  See,  if  he  did  not  consecrate ;      [  •sie  J 
which  seems  to  be  the  remedy.) 

In  the  Tortura  Torti  of  Bishop  Andrewes,  p.  880  (ed.  1609)  (2), 
it  is  said  that ''  Sub  primatus  nomine  Papatum  novum  Bex  non 
invehit  in  ecclesiam;"  and  that  the  King  does  not  assume  the 
power  **  vel  personas  sacrandi,  vel  res,"  nor  any  powers  "  qusB  ad 
sacerdotale  munus  spectant,  seu  potestatem  ordinis  consequuntur." 

(1)  Repealed  by  stat.  1  &  2  Ph.  &  M.  (2)  See  The  Royalty  of  the  Crown, 

c  8,  88.  16,  20 ;  revived  by  stat.  1  Eliz.      &c.  p.  6. 
c  1,  8.  10. 
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Beg.  Stillingfleety  in  his  treatise  On  Ecclesiastical  Jurisdiction  (Second 
Abohbibbop  ^BJii  of  Ecclesiastical  Cases),  p.  95,  &c.,  in  order  ^^to  clear  the 
CANTBB-  iiotio'i  of  supremacy,  as  it  hath  been  owned  and  received  in  the 
BUBT.  Church  of  England,"  refers  to  the  explanation  given  in  stat.  5  Eliz. 
c.  1,  s.  14,  and  the  87th  Article,  and  concludes,  in  accordance  with 
Bishop  Andrewes,  by  denying  that  the  supremacy  gives  the  power 
of  ecclesiastical  censures.  In  Mason's  Yindicise  Ecclesise  Anglicanse 
(Lib.  8,  c.  7,  p.  828,  2nd  ed.)  (i),  a  Boman  Catholic  priest  is  intro- 
duced as  imputing  to  the  English  Church  that  her  Bishops  are 
Queen's  Bishops  and  Parliament  Bishops,  and  that  Queen  Elizabeth 
was  a  woman  Pope :  and  the  answer,  supposed  to  be  given  by  the 
Defender  of  the  Establishment,  rests  entirely  on  the  citation  at  the 
time  of  confirmation,  which  is  adduced  to  show  that  our  Kings  "  id 
duntaxat  quod  regum  est,  episcopi  quod  episcoporum  est  faciunt." 
Field,  On  the  Church,  B,  5,  p.  680  (Oxford,  1685)  (2),  says: 
^'touching  things  naturally  and  merely  spiritual:  the  power  in 
these  is  of  two  sorts :  of  order  and  of  jurisdiction."  In  the  former 
[  'S^T  ]  he  includes  the  authority  "  to  ordain  ministers ;  "  *and  this  power, 
he  says,  "  the  Princes  of  the  world  have  not  at  all,'*  "  but  it  is 
proper  to  the  ministers  of  the  Church."  As  to  jurisdiction,  he 
says:  "yet  do  we  not"  "make  our  Princes  with  their  civil  States, 
supreme  in  the  power  of  commanding  in  matters  concerning  God, 
and  His  faith  and  religion,  without  seeking  the  direction  of  their 
clergy,"  "nor  with  them,  so  as  to  command  what  they  think  fit, 
without  advising  with  others,  partakers  of  like  precious  faith  with 
them,  when  a  more  general  meeting  for  farther  deliberation  may  be 
had,  or  the  thing  requireth  it."  It  is  thus  considered  not  sufficient 
even  that  the  clergy  should  concur  with  the  Sovereign  in  jurisdic- 
tion purely  spiritual:  the  participation  of  the  general  body  of 
persons  professing  the  same  faith  must  be  secured:  and  this  is 
done,  at  confirmation,  by  a  real  opportunity  being  afforded  to 
objectors.  The  ancient  right  of  the  people  to  approve  or  disapprove 
of  the  choice  of  Bishops  is  asserted  in  Archbishop  Potter's  Discourse 
on  Church  Government,  ch.  5  (pp.  417  et  seq.,  ed.  1758) ;  and  he 
refers  to  what  are  called  the  Apostolical  Constitutions :  citing  also 
the  sixth  canon  of  the  Council  of  Nice  to  show  that  the  consent  of 
the  Metropolitan  and  comprovincial  Bishops  was  requisite  to  the 
ordination  of  a  Bishop.  « 

The  word  "confirmation  "  has,  like  the  Latin  word  ^' confirmation^' 

(1)  See  Lindsay's  Translation,  The         (2)  Cited   in   argument  from  The 
Eoyalty  of  the  Crown,  &c.  p.  15.  Eoyalty  of  the  Crown,  &c.  p.  12. 
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a  forensic  sense ;  it  means,  establishing  a  thing  by  proof.    Stat.  Rbo. 

25  Hen.  YIIL  c.  20,  was  not  intended  to  alter  the  practice  in  this  arohbibhop* 

respect.    Its  main  object  was  to  put  an  end  to  the  interference  of  o^'kr- 

the  Pope.     That  appears  by  the  title  as  given  in  the  Statutes  of  the  bubt. 

Realm  (i).   In  Hinton  v.  Dibbin  (2)  Lord  Denmak,  Ch.  J.  *points  out  C  •s*^  ] 
the  expediency  of  considering  the  title  of  a  statute  in  putting  a 
construction  on  it. 

(Lord  Denman,  Ch.  J. :  In  modem  times,  the  title  is  the  act  of 
the  Legislature :  it  does  not  appear  to  have  been  so  anciently.) 

The  preamble  is,  at  all  events,  important ;  and  here  the  preamble 
consists  of  references  to  statutory  restraints  on  the  power  of  the 
Pope.  The  first  three  sections  mention  the  Pope  expressly:  the 
fourth  carries  out  the  third ;  the  fifth  requires  the  Archbishop  to 
confirm  and  consecrate  without  bulls  from  Eome.  The  sixth  must 
be  read  in  connection  with  the  fifth.  It  has  been  pointed  out,  on 
the  other  side,  that,  in  the  case  of  nomination  and  presentation  by 
the  Crown,  in  default  of  election  by  the  Dean  and  Chapter,  there 
follows,  by  sect.  5,  only  consecration.  That  is  easily  explainable  if 
confirmation  has  reference  especially  to  election ;  for  in  this  case 
there  is  no  election:  but  it  does  not  follow  that,  even  there,  the 
Metropolitan  must  consecrate  without  reference  to  the  fitness  of  the 
party  presented.  Sect.  5  provides  next  for  the  case  of  election.  It 
enacts  that  the  election  of  the  Dean  and  Chapter  *'  shall  stand  good 
and  effectual  to  all  intents."  But  this  must  be  understood,  as 
appears  from  Evans  v.  Ascmthe  (3),  as  giving  final  validity  to  the 
election  when  consummated  by  confirmation  with  consecration 
following,  it  being  till  then  only  inchoate.  If  a  Bishop  elected  were 
to  join  the  Roman  Church,  to  become  insane,  &c.,  between  the 
election  and  the  confirmation,  he  surely  would  not  continue  Bishop 
for  life,  nor  could  the  Metropolitan  incur  a  prce^niunire  for  not  con- 
firming or  consecrating.  If  the  Bishop  elect  were  at  consecration 
*to  make  answers  opposite  to  those  prescribed  for  him  in  the  [  •649  ] 
service,  the  Archbishop  could  not  proceed :  he  surely  would  not 
then  incur  the  prcemunire.  Indeed,  as  the  present  form  of  conse- 
cration is  more  modern  than  stat.  25  Hen.  VIII.  c.  20,  it  is  probable 
that  the  Archbishop  had  at  the  time  of  the  statute  a  larger  power 
than  now  of  examining  at  consecration.     The  Archbishop,  by  the 

(1)  See  anU,  p.  68,  note  (3).  Jones,  158  ;  Latch,  31,  233 ;  Noy,  93 ; 

(2)  57  B.  H.  754  (2  Q,  B.  646,  663).      2  EoU.  Bep.  450  (as  Vaughan  v.  Ascue). 

(3)  PalHL  457,  472;    S.  C.  1  (W.) 
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Bbo.        Btatute,  is  to  confirm  and  coneecrate  without  any  balls  Sec.  from 

Abchbishop    Bome :  but  nothing  appears  destroying  the  judicial  character  of  the 

Cantbb-      confirmation  itself.    Then  the  penalty  of  pramunire  is  imposed,  by 

BOBT.        sect.  7,  if  the  Metropolitan  "  shall  refuse,  and  do  not  confirm,  invest 

and  consecrate"  in  twenty  days,  or  shall  allow  any  let  to  the 

"due "  (i.e.  the  formal  and  regular)  " execution  of  this  Act,"  where 

the  ''let"  clearly  refers  to  matters  ejusdem  .^ene^-t^  with  those  before 

specified  by  the  words  "  admit,  maintain,  allow,  obey,  do  or  execute 

any  censures,  excommunications,  interdictions,  inhibitions,  or  any 

other  process  or  act,  of  what  nature,  name  or  quality  soever  it  be, 

to  the  contrary ;  "  which  clearly  refers  to  interference  by  the  Boman 

Church,  or  other  foreign  authority  claiming  spiritual  jurisdiction  in 

this  realm.     It  is  to  the  act  of  maintaining  the  papal  power  that 

the  penalties  of  pramunire  specially  apply. 

(Coleridge,    J.:    Have    you    looked    for    entries  in  cases  of 
prainunire  ?) 

There  is  a  reference,  in  6  Bac.  Abr.  379  (ed.  7),  tit.  Praemunire  (A) 
and  the  note  there,  to  a  case  in  which  a  question  arose  as  to 
pi'amunire  under  stat.  28  Hen.  YHI.  c.  16,  against  pleading  bulls 
from  Bome. 

(The  Attoimey-General  referred  to  Rex  v.  Cawood  (i)  under  stat.  6 
Geo.  I.  c.  18,  s.  19  (the  Bubble  Act),  and  to  the  old  Natura  Brevium, 
[  •sso  ]       158  b :  the  Solicitor-General  mentioned  *Lalor'8  case  (2).) 

In  Com.  Dig.  PrsBmunire  (C),  there  is  a  reference  to  an  Anonymous  (3) 
case  in  Dyer,  as  to  the  form  of  the  indictment  under  stats.  1  Eliz. 
c.  1,  ss.  27,  29,  and  13  Eliz.  c.  2,  s.  4. 

(Coleridge,  J. :  I  suppose  Not  guilty  lets  in  the  whole  defence.) 

That  must  be  so.  That  the  exact  words  of  a  statute  are  not  always 
sufficient  in  an  indictment  on  such  statute  appears  from  Fletcher  v. 
Calthropi'i),  and  Rex  v.  Corden  {b).  An  indictment,  therefore, 
simply  charging  the  Archbishop  with  not  having  confirmed  and 
consecrated  within  the  given  time,  would  not  be  enough  :  the  want 
of  lawful  excuse  must  be  averred.  In  1  Hal.  P.  C,  c.  10,  p.  75, 
and  c.  25,  p.  328,  &c.,  the  statutes  1  Eliz.  c.  1,  and  5  Eliz.  c.  1, 
are  spoken  of  as  directed  against  the  See  of  Bome ;   and,  among 

(1)  2  Ld.Eay.  1361 ;  S,  t\  1  Str.  472.  (4)  6  a  B.  880. 

{"2)  2  How.  St  Tr.  533.  (6)  4  Burr.  2279. 

(3)  3  Dyer,  363  a. 
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the  cases  of  praemunire,  a  refusal  to  confirm  is  not  mentioned.     It         Rkg.    ^ 
may  be  observed  here  that  the  statute  25  Hen.  YIII.  c.  20,  was  abgh^ishop 
repealed  by  stat.  1  &  2  Ph.  &  M.  c.  8,  ss.  9,  11,  and  revived  by      cantbr- 
8tat.  1  Eliz.  c.  1,  ss.  7,  10:  but  that  the  last,  by  sect.  82,  provides        bury. 
that  no  "  clause,  matter  or  sentence  "  of  stat.  1  &  2  Ph.  &  M.  c.  8, 
shall  be  repealed  which  ''doth  in  anywise  touch  or  concern  any 
matter  or  cause  of  pramunire,  or  that  doth  make  or  ordain  any 
matter  or  cause  to  be  within  the  case  of  prainunire ;  but  that  the 
same,  for  so  much  only  as  toucheth  or  concemeth  any  case,  or 
matter  of  pramunive,  shall  stand  and  remain  in  such  force  and  efifect, 
as  the  same  was  before  the  making  of  this  Act ;  any  thing  in  this 
Act  contained  to  the  contrary  in  any  wise  notwithstanding."     It 
seems  therefore  that  the  pramunire  clause  continues  repealed.     In 
Lord  Bacon's  "  Preparation  toward  the  union  of  the  laws  of  *Eng-       [  •ssi  ] 
land  and  Scotland "  (i),  under  the  title  "oflfences  of  pramunire" 
stat.  25  Hen.  VIIL  c.  20,  is  referred  to :  and  he  clearly  looks  upon 
the  whole  as  a  provision  against  adhering  to  Rome,  specifying  only 
the  refusal  of  the  Dean  and  Chapter  to  elect,  not  that  of  the  Arch- 
bishop to  confirm  and  consecrate. 

(GoLEBiDOB,  J. :  How  can  you  distinguish  the  two  cases  ?) 

They  do  indeed  appear  in  the  same  section ;  that  perhaps  escaped 
Lord  Bacon's  notice. 

(Coleridge,  J. :    If   there  be  no  distinction,   his  authority  is 
against  you.) 

He  probably  considered  that  the  offence  of  the  Archbishop  pointed 
at  was  a  refusal  to  consecrate  without  bulls  &c.  from  Eome, 
connecting  the  words  of  sect.  7,  (2)  **  with  all  due  circumstance  as  is 
aforesaid,"  with  sect.  5.  The  history  of  the  statute,  which  was 
notoriously  passed  as  a  step  of  hostility  to  Borne,  in  consequence  of 
the  Pope's  conduct  in  the  matter  of  Henry  the  Eighth's  divorce, 
confirms  this  view.  Henry  could  have  no  object  in  restraining  the 
power  of  the  then  Archbishop,  Cranmer,  who  might  be  depended 
upon  as  a  ready  instrument  of  the  will  of  the  Crown.  Indeed  the 
refusal  to  confirm  would  be  much  hke  the  repeal  of  letters  patent 
on  the  ground  that  the  Crown  has  been  deceived  in  its  grant ; 
which  is,  not  an  invasion,  but  a  carrying  out  of  the  prerogative. 

(1)  Vol.    V.  p.  99  (Montagu's    ed.  (2)  6  in  ^Statutes  of   the  Eealm,— 

1826).  F.  P. 
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Bio.        Supposing  that  a  controversy  had  existed  as  to  the  right  of  nomi- 

AB0HBI8H0P   i^ations  to  benefices,  and  a  statute  had  passed  declaring  the  right  to 

Ca^'  b       ^'  ^^*  ^  ^^^  ^*y  patrons,  but  in  the  Crown :  still  the  regular  form 

BURT.  of  ordination,  examination,  &c.,  would  remain  in  the  Bishop.  So 
the  statute  here,  by  giving  to  the  Grown  the  absolute  appointment 
to  the  Bishoprics,  in  no  way  superseded  that  spiritual  jurisdiction 
which  always  existed,  wherever  the  appointment  was. 

[  562  ]  A  statute  in  the  affirmative,  without  any  negative  expressed  or 

implied,  does  not  take  away  the  common  law,  and  therefore  **  does 
not  affect  any  prescriptions  or  customs  clashing  with  it,  which  were 
before  allowed : "  Dwarris,  On  Statutes,  p.  478,  4,  2nd  ed.  (citing  2 
Inst.  200,  and  Co.  Litt.  Ill  b,  115  a).  ''  If  a  statute  make  use  of 
a  word,  the  meaning  of  which  is  well  known,  and  has  a  certain 
definite  sense  at  the  common  law,  the  word  shall  be  expounded  "  in 
that  sense :  ib.  p.  565.  ''  The  words  of  a  statute  are  to  be  taken  in 
their  ordinary  and  familiar  signification,"  "  and  regard  is  to  be  had 
vto  their  general  and  popular  use:"  ib.  p.  578.  In  Strewing  v. 
Moigan  (i)  it  was  held  that  a  statute  taking  away  the  authority  of 
a  Court  is  to  be  construed  strictly.  A  statute  in  the  affirmative 
does  not  abrogate  or  take  away  the  jurisdiction  ecclesiastical,  unless 
words  in  the  negative  be  added,  as  ''  and  not  otherwise,  or  in  no 
other  manner :  *'  Caudrey's  case  (2).  It  cannot  be  said  that  stat.  25 
Hen.  VIII.  c.  20,  s.  5,  by  commanding  absolutely  the  performance 
of  a  judicial  duty,  has  rendered  it  merely  ministerial.  The  sentence 
in  this  case  (3)  states  that  the  Commissioners  have  **  heard,  seen, 
understood  and  discussed  the  merits  and  circumstances  of  a  certain 
business  of  confirmation :  "  it  gives  a  '*  definitive  sentence  or  final 
decree,"  states  that  the  Commissioners  ''  have  amply  found,  and 
do  find,"  among  other  matters,  that  the  Bishop  elect  is  ''a  man 
both  prudent  and  discreet,  deservedly  laudable  for  his  life  and 
conversation,"  &c.,  "  and  that  there  neither  was  nor  is  any  thing  in 
the  ecclesiastical  laws  that  ought  to  obstruct  or  hinder  his  being 

[  *553  ]  confirmed."  By  this  sentence,  the  Bishop  becomes  *an  ecclesiastical 
Judge,  and,  before  stat.  10  &  11  Vict.  c.  108,  would  have  become 
immediately  an  ecclesiastical  Peer.  A  sentence  so  given  must  be 
presumed  by  the  Judges  of  the  common  law  to  be  according  to  the 
ecclesiastical  law :  17  Vin.  Abr.  230,  Prerogative  of  the  King  (0.  e). 
And  that  the  judicial  character  still  continues  appears  from  the 
language  in  Salkeld  under  the  title  Bishop  (4) ;  also  from  Godol- 

(1)  Plowd.  199,  207.  (3)  See  antey  p.  466. 

(2)  5  Co.  Eep.  5  b.  (4)  3  Salk.  72,  pi.  5. 
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phin's  Repertorium,  p.  26  (2nd  ed.),  and  Gibson's  Codex,  p.  114        Bto. 
(2nd  ed.),  where  it  is  said  that ''  election  is  an  incomplete  act,  which  archbibhop 
may  be  vacated  many  ways ;  as,"  "  by  proofs  of  legal  incapacity  at     oantbb- 
the  time  of  confirmation.'*     Now  causes  of  deprivation  are  good        buby. 
caases  for  refusing  a  presentee  to  a  benefice:  SpecoVs  case(i), 
Watson's  Clergyman's  Law,  c.  20,  p.  216   (4th  ed.) ;    and  the 
Archbishop,  where  he  has  a  visitatorial  power  (as  he  has  over 
Bishops),   has  power  of    deprivation :    Bishop  of  St.  David* s  v. 
Lucy  (2) ;  the  principle  therefore  extends  to  a  refusal  of  confirma- 
tion.    It  is  pointed  out  in  1  Gibson's  Codex,  114,  that  stat.  26 
Hen.  VIII.  c.  20,  which  gives  the  Crown  a  power  to  act  where  the 
Dean  and  Chapter  will  not  elect,  gives  no  such  power  if  the  Arch- 
bishop refuses  to  confirm  and  consecrate.    The  inference  is  that  a 
larger  discretion  was  left  in  him. 

The  general  rules  referred  to,  as  to  the  construction  of  statutes, 
are  here  the  more  material,  because  the  rights  of  the  Church  have 
been  frequently  recognised  by  the  Legislature ;  as  in  the  statutes  of 
Magna  Charta,  9  Hen.  III.  c.  1,  1  stat.  14  Edw.  IIL  c.  1,  60 
Edw.  III.  c.  1,  various  statutes  of  Bichard  the  Second  (3),  stat.  4 
Hen.  IV.  *c.  8  (4)  and  1  stat.  1  W.  &  M.  c.  6,  s.  3,  where  the  [  •ss*  j 
coronation  oath  is  express.  There  is  another  rule  for  the  construc- 
tion of  statutes,  namely,  that  those  which  take  away  popular  or  the 
common  law  rights  are  to  be  construed  strictly :  7  Bac.  Abr.  461 
(ed.  7),  tit.  Statute  (I)  4 ;  19  Vin.  Abr.  616,  tit.  Statute  (E.  6)  pi.  49, 
50  ;  Bedell  v.  Constable  (5),  Fludier  v.  Lombe(6).  Now,  as  has  been 
shown,  the  people  in  early  times  took  a  large  share  in  the  election 
of  Bishops.  But  the  construction  contended  for  on  the  other  side 
absolutely  removes  the  last  hold  which  the  people  have  on  the 
election,  that  of  objecting  to  the  fitness. 

(Coleridge,  J. :  You  say  the  people's  right  to  elect  did  not 
impede  the  Metropolitan's  right  of  confirmation ;  and  you  admit 
that  the  right  of  election  is  gone.) 

That  would  not  destroy  the  ancient  right  of  objecting  at  the  time 
of  confirmation.  And  it  is  obvious  that  man;  objections  to  the 
fitness  of  a  Bishop  may  exist  which  can  be  investigated  only  upon 

(1)  5  Co.  Bep.  57  a,  58  a.  (4)  Also,  ann.  1,  c.  1 ;  ann.  2,  c.  1 ; 

(2)  1  Ld.  Bay.  539,  541.  ann.  4,  c.  1 ;  ann.  7,  c.  1 ;  ann.  9,  c.  1; 
(;^)  Anno  1,  c.  1;    ann.  2,  stat.  2,      ann.  13,  c.  1. 

c  1 ;    ann.  5,  stat.  1,   c.  1  ;  ann.   6,  (5)  Yaughan,  177,  179. 

stat  1,0.  1 ;  ann.  7,  c.  1 ;  ann.  8,  c.  1 ;  (6)  Ca.  K.  B.  temp.  Hard.  307. 

ann.  12,  c.  1 ;  ann.  21,  c.  1. 
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Bbo.        charges  brought  forward  by  those  who  may  happen  to  be  informed 

AR0HBI8H0P   0^  them  from  their  individual  habits,  such  as  residence  in  the 

Oaktbr.      neighbourhood,  and  the  like. 

BUST.  Stat.  1  Edw.  YI.  c.  2,  is  supposed  to  show  that  the  confirmation 

is  merely  formal :  but  all  that  is  there  said  is  that  the  elections  (not 

the  confirmations)  "  be  in  very  deed  no  elections,  but  only  by  a  writ 

of  conge  d*elirey  have  colours,  shadows  or  pretences  of  elections." 

That  certainly  describes  the  present  mode  of  election ;  but  it  does 

not  touch  the  question  as  to  confirmation. 

Long  disuse  does  not  destroy  the  jurisdiction  of  a  Court,  if  it  has 
[  *666  ]  once  had  a  legal  existence.  Courts  *leet,  courts  of  chivalry,  and, 
till  recently,  the  sheriff's  county  court,  fell  into  disuse;  yet 
legally  they  still  existed :  so  did  wager  of  battle  and  wager  of  law, 
till  put  an  end  to  by  statute.  The  action  of  account  still  subsists 
in  law,  though  rarely  resorted  to.  Supposed  forms  are  often,  in 
reality,  the  evidence  of  the  continued  substantial  existence  of  the 
right.  Here,  especially,  where  the  ceremony  is  characterised  by  all 
the  features  of  a  solemn  religious  act,  the  supposition  that  the 
whole  is  a  pretence  is  least  admissible. 

It  has  been  pointed  out  that  in  the  Irish  Church  there  is  no 
confirmation.  That  this  is  not  an  example  to  be  followed  might 
perhaps  appear  from  the  history  of  the  promotions  to  Irish  Bishop- 
ricks  ;  the  case  of  Bundle  (i)  is  one  instance.  It  is  not  true  that  in 
fact  the  appointment  to  the  Bishoprick  of  Sodor  and  Man  is  not 
confirmed,  as  is  shown  by  Strype's  Life  of  Archbishop  Grindal, 
B.  2,  ch.  2,  p.  2e>0. 

(The  Attomey-General :  There  is  now  no  confirmation  in  the 
case  of  that  Bishopric.) 

Secondly,  it  is  contended,  on  the  other  side,  that,  if  this  be  a 
judicial  proceeding,  the  remedy  is  by  appeal,  not  by  mandaviui. 
But  the  affidavit  shows  that  the  objectors  were  not  allowed  to 
appear:  they  are  therefore  not  admitted  as  parties  to  the  pro- 
ceeding, and  cannot  appeal.  For  this  reason  The  Bishop  of  St. 
David's  v.  Lucy  (2)  is  inapplicable. 

The  parties   applying  for   this  writ  have  clearly  a  sufficient 

interest.     Two  of  the  three  are  clergymen  within  the  diocese  over 

which  the  Bishop  elect   would  preside.    Any  one  of    them,  if 

[  •sse  ]      appointed  to  a  fresh  benefice  *within  the  diocese,  would  undergo 

(I)  See  auU,  p.  498.  (2)  1  Ld.  Bay.  644. 
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an   examination   by  the  Bishop,  and  must  be  interested  in  the        Kbo. 
question  whether  the  party  who  may  have  to  examine  will  require  abobbishop 
a  conformity  to  opinions  which  are  not  those  of  the  Established      q^^tbr- 
Church.  BUR^. 

Thirdly,  the  Archbishop  has  the  means  of  trying  this  question. 
It  was  stated,  on  the  other  side,  that  it  appeared  from  Oughton's 
Ordo   JtuHciortim^  Prolegomena ,   vol.  i.   p.   xvi.,   that  the  Vicar- 
General  has  no  contentious  jurisdiction.   The  passage  cited  appears, 
at  first  sight,  to  be  contradictory,  as  stating  that  there  is  no  con- 
tentious jurisdiction  except  in  the  case  of  Bishops'  confirmations, 
yet  implying  that  these  are  not  contentious.     The  meaning,  how- 
ever,   seems  to    be   that   the  Vicar-General   has  no  contentious 
jurisdiction  except  in  cases  which  are  ordinarily  not  contentious 
but   may  become  so,  excluding  therefore  cases  where  there  are 
litigant  parties  in  the  ordinary  sense.     But  in  Parker's  case  (i)  the 
form   is  that  of  a  Court  with  contentious  jurisdiction ;   for  the 
opponents  are  cited  to  appear  on  a  given  day,  '^  cum  continuatione  et 
prorogatione  dierum  extunc  sequentium  et  locorum  si  oporteat,"  &c. 
The  Commissioners  here  might  have  referred  the  hearing  to  the 
Archbishop  in  the  Court  of  Audience,  which  still  exists,  though 
not  used  for  some  time.     This  is  manifest  from  the  language  of 
Oughton  (vol.  i.  Prol.  p.  xvi.)  "  NuUus  autem,  a  plurimis  abhinc 
retroactis  annis,  extitit  Audientise  Judex  ;  utpote,  forensis :  Hsec, 
itaque.  Curia  AudientiaB  Cantuarensis  omnino  jamdudum  exolevit : 
nisi  quatenus  ipse  (nonnunquam)  Archiepiscopus,  *in  arduis  (utputa,       [  •557  ] 
deponendis  episcopis,  aut  similibus)  audientiam  suam  celebrat,  in 
propria  persona,  et  proprio  in  palatio,  cum  auditore  speciali,  sive 
auditoribus,  ad  hoc,  specialiter  constitutis,  pro  ista  vice,  una  secum 
assidentibus."     The  question,  whether  a  person  elected  Bishop  has 
written  in  derogation  of  the  Book  of  Common   Prayer  and  the 
Thirty-nine  Articles,  may  surely  be  classed  among  the  "  ardua.'* 
The  last  instance  of  the  Court  sitting  appears  to  have  been  in  the 
case  of  Bishop  of  St.  David's  v.  Lucy  (2),  where  Holt,  C.  J.  recog- 
nised the  authority  of  the  Court.    It  seems  to  be  treated  as  a 
superior  Ecclesiastical  Court  in  4  Inst.  887,  and  Com.  Dig.  Courts 
(N  4) :  in  Ayliffe's  Parergon,  192,  it  is  said  to  be  of  equal  jurisdic- 
tion with   the  Court  of  Arches,  though  of  inferior  dignity  and 
antiquity :  and  it  is  referred  to  in  stat.  28  Hen.  VIII.  c.  9,  s.  1,  as 
one  of  the  "  high  Courts  of  the  Archbishops  of  this  realm." 

(1)  BramliaU'8Work8,voLiii.p.  184.  (2)  1  Ld.  Ray.  447. 

Also  JebVs  Beport,  p.  62,  n. 
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Bbo.  a  difBcalty  has  been  suggested  as  to  the  power  of  sonmioning 

arohbishop    witnesses.     But,  if  the  Court  of  Audience  has  jurisdiction  to  try 

Canteb-      ^^^3  question,  such  a  power  would  be  incident  to  the  jurisdiction. 

BUBT.        Tijo^t  ^j^g  ijJjq  ground  on  which  Lord  Ltndhubst,  in  Dicas  v.  Lord 

Brougham  (i),  held  that  the   Lord  Chancellor  might    commit   in 

bankruptcy  proceedings.      Nor  is  it  necessary  to  lay  down  the 

precise  mode  of  inquiry.     The  Archbishop  must  act  upon  such 

evidence  as  satisfies  his  own  conscience.     The  case  is  somewhat 

analogous   to  the  inquiry  which   this  Court  institutes  into   the 

conduct  of  an  attorney,  with  a  view  to  the  question  whether  he 

[  •668  ]       ♦should  remain  on  the  roll.     The  case  Re  King  (2)  affords  an 

instance  of  the  latitude  of  inquiry,  not  limited   to  strictly  legal 

offences,  which  the  Court  there  exercises. 

It  has  been  asked,  how  the  inquiry  can  be  brought  to  an  end  so 
as  to  enable  the  Metropolitan  to  confirm  and  consecrate  within  the 
twenty  days.  But  the  prcemunire  could  not  attach  if  the  confirma- 
tion were  proceeded  upon  in  due  time,  and  unfinished  only  because 
it  was  impeded  by  a  regular  inquiry  incidental  to  the  process  of 
confirmation.  Any  reasonable  impediment,  such  as  illness  of  the 
party  elected,  would  be  an  answer.  This  is  illustrated  by  the 
statute  respecting  suffragan  Bishops,  26  Hen.  VIIL  c.  14,  the  5th 
section  of  which  provides  that  the  Archbishop  shall  perform  the 
effects  of  the  Act  within  three  months  of  his  receiving  the  letters 
patent,  ''having  no  lawful  impediment."  Archbishop  Parker,  as 
has  been  pointed  out,  was  not  confirmed  within  the  twenty  days. 

The  Church  Discipline  Act,  3  &  4  Vict  c.  86,  does  not  apply  to 
the  present  question. 

(Lord  Denman,  Ch.  J. :  On  that  point  we  need  not  trouble  you : 
the  writ  is  not  asked  for  here  by  way  of  punishment.) 

Fourthly,  it  is  said  that  the  ordinary  rules  by  which  this  Court 
acts  in  granting  or  refusing  the  writ  of  mandamuB  are  against  this 
application.  The  case  of  Bishop  of  St»  David' %  v.  Lucy  (3)  has 
been  cited.  But  there  the  mandamus  was  refused  because,  the 
Bishop  being  already  a  party  in  the  cause,  it  was  for  the  spiritual 
Court  to  determine  whether  his  allegations  were  admissible  or  not. 
The  Court  had  acted  and  decided.  But  here  the  Court  refuses  to 
r  *659  ]      act  at  all ;  and  the  complaint  *is,  not  that  they  have  determined 

(1)  6  Car.  &  P.  249 ;  S,C.^  Moo.  &  (2)  70  E.  R.  436  (8  Q.  B,  129). 

Hob.  309.  (3)  1  M.  Bay.  444. 
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the  question  wrongly,  bat  that  they  have  refused  to  entertain  it.         Bio. 

That  in  such  a  case  a  mandamus  is  granted,  appears  from  many  abohbishop 

authorities ;   among  which  may  be  mentioned,  Rex  v.  The  Justices      canter- 

of  Middlesex  (i),    Reg.  v.   The   Justices  of  the    West    Riding   of       bubt. 

Yorkshire  (2),  Rex  v.  The  Justices  of  Kent  (8),  Reg.  v.  Magistrates  of 

Gort  (4),  Rex  v.  The  Surrey  Justices  (5).     The  general  principles 

upon  which,  in  modern  times,  a  mandamus  is  granted  to  compel  the 

performance  of  public  duties  generally  are  explained  in  Rex  v.  The 

Mayor  ofFowey  (6) ;  and  the  view  there  taken  agrees  with  what  is 

to  be  found  in  earlier  cases,  as  Bagg's  case  (7),  Rex  v.  Baker  (8), 

Rex  V.  The  Bishop  of  Lincoln  (9),  Rex  v.  The  Bishop  of  Ely  (lo),  the 

last  two  being  instances  of  a  mandamus  being  considered  a  proper 

remedy  where  a  visitor  refused  to  exercise  his  visitatorial  power. 

In  Rex  V.  Raines  (ii)  it  was  held  that  a  mandamus  could  go  to 

compel  the  Ordinary  to  grant  probate  ;  though  a  decision  by  the 

Ordinary  as  to  the  will  could  be  questioned  only  in  the  Ecclesiastical 

Courts.     To  the  like  effect  are  Com.  Dig.  Praerogative  (D  9),  2  Roll. 

Abr.    224,    tit.    Prerogative   Le  Eoy  (L),   Bayly  v.  Boome  (12), 

15  Vin.  Abr.  203,  tit.  mandamus  (H.  8).     Ex  parte  Smyth  (is)  and 

Reg.   V.    The    Justices   of   Kesteven  (14)    are  inapplicable:    there 

Courts  of  competent  jurisdiction  had  heard  and   decided.     The 

Courts  of  Westminster  Hall  go  so  far  as  *to  interfere  by  prohibition       t  'sw  ] 

where  an  inferior  tribunal  decides  wrongly  upon  a  statute :   Gould 

V.  Gapper  (15).     The  principle  would  apply  to  a  mandamus,  if,  as  is 

contended,  there  has  been  a  wrong  construction  put  on  stat.  25 

Hen.  VIII.  c.  20. 

The  argument,  that  a  mandamus  ought  not  to  go  if  there  be  a 
risk  that  the  party  by  obeying  it  will  incur  a  penalty,  was  dis- 
regarded in  Rex  y.  Everet  (I6). 

Unless  the  arguments  on  the  other  side  be  sufficient  to  remove 
all  doubt,  the  mandamus  ought  to  issue,  in  order  that  the  question 
may  be  formally  brought  before  the  Court  by  a  return :  Reg.  v. 
Heathcote  (17).    And  now,  by  stat.  6  &  7  Vict.  c.  67,  s.  2,  the  party 

(1)  23  E.  E.  271  (4  B.  &  Aid.  298.  (9)  1  E.  E.  488,  n.  (2  T.  E.  338,  n.). 
300).  (10)  2  E.  E.  644  (5  T.  E.  475). 

(2)  10  Ad.  &E1.  685,  687.  (11)  1  Ld.  Eay.  361. 

(3)  14  East,  395.  (12)  1  Str.  392. 

(4)  1  Jebb  &  Symee,  388.  (13)  42  E.  E.  609  (3  Ad.  &  El.  719). 

(5)  2  Show.  74.  (14)  61  E.  E.  402  (3  Q.  B.  810). 

(6)  26  E.  E.  473,  482—484  (2  B.  &          (15)  7  E.  E.  766  (5  East,  346). 
C.  584,  596—698).  (16)  Ca.  K.  B.  temp.  Hard.  261. 

(7)  11  Co.  Eep.  93  b,  98  a.  (17)  10  Mod.  48,  58. 

(8)  3  Burr.  1265,  1267. 
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against  whom  judgment  may  be  given  on  the  return  can  have  a 
writ  of  error. 

Sir  J.  JeiTiSf  Attorney- General,  in  reply  (i) : 

The  last  argument  is  inapplicable  to  a  case  where  it  is  sought  to 
interfere  with  the  ordinary  course  of  proceeding,  and  where  the 
effect  of  a  rule  will  be  to  delay  that  which,  according  to  the 
statute,  ought  to  be  executed  within  a  limited  time.  This  objection 
is  the  stronger  *in  a  case  where  delay  will  produce  a  prolongation 
of  an  internal  contest  in  the  Church. 

It  is  said  that  the  application  no  more  interferes  with  the  preroga- 
tive  of  the  Crown  than  an  examination  of  a  party  presented  to  a 
Crown  living.  But  such  a  presentation  is  founded  bn  patronage, 
and  is  unconnected  with  the  prerogative  :  whereas  the  appointment 
of  Bishops  is  entrusted  by  the  Legislature  to  the  Crown,  as  head  of 
the  State,  and  is  thereby  made  a  part  of  the  Boyal  prerogative. 

As  to  the  interest  of  the  applicants,  the  argument  on  the  other 
side  is,  that  they  are  entitled  to  take  precautions  against  the  con- 
firmation of  a  person  holding  unsound  doctrines.  Now,  if  this 
application  succeed,  the  Archbishop  or  his  Vicar-General  will  have 
to  decide  the  question  of  soundness  of  doctrine.  What  security  is 
there  that,  on  matters  involving  nice  distinctions  of  doctrine,  a 
different  test  may  not  be  applied  in  the  province  of  Canterbury  and 
that  of  York?  Or  that  the  doctrine  held  sound  in  Ireland,  where, 
as  is  admitted,  the  check  on  the  prerogative  now  called  for  cannot 
be  applied,  may  not  differ  both  from  that  of  Canterbury  and  from 
that  of  York  ?  These  dangers  are  obviated,  as  they  were  meant  to 
be,  by  the  supremacy  which  the  Legislature  has  lodged  in  the 
Crown  in  all  the  three  cases.  Suppose  the  Archbishop  to  hear  the 
case,  and  to  decide  it ;  the  appeal  then  lies  to  the  Privy  Council, 
composed  principally  of  laymen. 

By  stat.  23  Hen.  VIII.  c.  20,  s.  2,  if  any  person  presented  by  the 

(4)  The  right  of  reply  was  disputed, 
but  insisted  upon  on  the  ground  that 
the  Crown  was,  as  the  AUorney-General 
certified,  interested  in  respect  of  its 
prerogative.  The  Court  expressed  a 
doubt,  but  decided  that  it  would  be 
convenient  to  hear  the  Attorney^ 
General.  He  was  heard  accordingly, 
but  declined  withdrawing  his  claim  of 
the  right.  Reference  was  made  to 
Jiowe    V.    BrmUm,   32  R   E.   524   (3 


Man.  &  By.  133,  304),  S.  C.  8  B.  &  0. 


737,  stat.  14  Edw.  III.  c.  16;  AUomey- 
General  v.  Lord  Churchill,  58  R.  B. 
662  (8  M.  &  W.  Ill) ;  Doe  d.  Legh  y. 
Boe,  8  M.  &  W.  579  (see  note  (a), 
p.  583) ;  Lord  Dungku  v.  Officers  of 
State,  9  CI.  &  Fin.  173, 199 ;  (TConneU 
V.  The  Queen,  65  E.  E.  59  (11  01.  & 
Pin.  155,  182,  230);  Drake  v.  The 
Attorney-General,  59  B,  E.  104  (10 
01.  &  Pin.  257,  271);  Leonard  Watwa'i 
case,  48  B.  E.  659  (9  Ad.  &  EL  731, 
803). 
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Crown  was  delayed  for  lack  of  bulls,  &c.,  he  was  to  be  consecrated         Rbg. 
and  invested,  "  in  like  manner  "  as  "  in  ancient  time;  *'  that  is,  by  aechb'ishop 
the  King's  delivery  of  the-  ring  and  staff.     That  statute  was  not  a      canteb- 
positiviB  ♦enactment ;  negotiations  with  the  Pope  were  then  going       «ury. 
on.     But  stat.  25  Hen.  VIII.  c.  20,  recites,  in  sect.  3,  the  former       ^  *"^*^  ^ 
statate,  and  makes  it  positive.     The  intention,  therefore,  was  to 
give  to  the  Crown  its  full  ancient  power. 

It  has  been  argued  that  sect.  32  of  stat.  1  Eliz.  c.  1,  preserves 
the  repeal  of  stat.  25  Hen.  VIII.  c.  20,  by  stat.  1  &  2  Phil.  &  M. 
c.  8,  so  far  as  regards  the  pramunire  clause  in  sect.  7  of  stat. 
25  Hen.  VIII.  c.  20.  But  sect.  32  of  stat.  1  Eliz.  c.  1,  refers,  not  to 
sect.  7  of  stat.  25  Hen.  VIIL  c.  20,  but  to  sect.  40  of  stat.  1  &  2 
Phil.  &  M.  c.  8,  which  renders  all  persons  disturbing  the  late  distri- 
bution of  property  that  had  formerly  been  ecclesiastical  liable  to 
pra^nunire ;  the  Legislature  not  having  thought  it  safe,  when  this 
country  was  reconciled  to  the  Roman  Church,  to  take  the  property 
which  had  belonged  to  the  monasteries  from  the  laymen  who  had 
become  holders;  and  the  Legislature,  in  the  time  of  Elizabeth, 
having  thought  it  fit  to  continue  this  protection.  The  passage  cited 
from  Lord  Bacon,  if  it  confines  the  pnemunire  to  the  Dean  and 
Chapter,  is  wrong  upon  any  view :  if  there  be  no  pramunire  in  the 
case  of  the  Archbishop  there  is  none  in  that  of  the  Dean  and 
Chapter. 

The  solemnity  of  the  form  of  confirmation  is  insisted  upon.  Yet 
the  election  is  not  less  in  form  a  solemn  religious  act :  and  it  is  not 
pretended  that  there  the  choice  is  more  than  formal.  All  the 
objections  made  upon  the  supposition  that  the  Bishop  might,  in  the 
interval  between  election  and  confirmation,  have  renounced  his 
faith,  or  committed  a  crime,  or  become  mentally  incapable,  are 
equally  applicable  to  the  interval  between  the  sending  the  letters 
missive  and  *conge  d'elire  and  the  act  of  election.  It  is  asked,  what  [  •W3  ] 
is  to  be  done  if  the  Bishop  will  not,  at  consecration,  answer  the 
questions  put  to  him  in  the  prescribed  form.  In  that  case,  the 
ceremony  cannot  proceed,  and  there  is  no  let  or  impediment  on 
the  part  of  the  Metropolitan.  If  he  does  answer  as  prescribed,  the 
Metropolitan,  whatever  his  private  knowledge  be,  must  perform 
the  ceremony.  That  is  not  a  greater  difficulty  than  exists  in  the 
admitted  case  of  the  election.  The  very  difficulty,  as  to  elections, 
is  supposed,  in  Mason's  VindicisB  Ecclesiae  AnglicanaB,  lib.  iv.  c.  13, 
p.  500  (1),  to  be  urged  by  an  objector :  and  the  only  answer 
(1)  See  also  The  Boyalty  of  the  Crown,  «Scc.,  p.  17. 
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saggested  is  that,  if  it  be  shown  on  petition  that  an  appointment  is 
improper,  the  Grown  may  reconsider  the  case. 

As  to  the  argument  urged  from  the  ceremony  of  consecration,  it 
is  to  be  observed  that  the  form  of  consecration  was  prescribed  in 
the  time  of  Edward  VI.,  at  which  time,  by  stat.  1  Edw,  \T;.  c.  2,  there 
was  no  confirmation  at  all. 

The  case  of  Archbishop  Parker  can  supply  no  precedent ;  for  it  is 
evident  on  the  proceedings  that  they  were  not  in  pursuance  of 
Stat.  25  Hen.  VIII.  c.  20. 

The  position  of  the  Crown,  as  to  Bishopricks,  may  be  illustrated 
by  the  ancient  law  as  to  benefices  in  Scotland  ;  and  the  remarks  of 
Lord  Brougham  in  Presbytery  of  Auchterarder  v.  Earl  of  Kinnoul  (i) 
have  a  strong  bearing  on  the  present  case. 

Cur.  adv.  ruft. 


[  ♦564  ]  In  this  vacation  (February  1st)  there  being  a  division  *of  opinion 

upon  the  Bench,  the  learned  Judges  delivered  their  judgments 
seriatim. 


Erle,  J. : 

A  rule  for  a  mandamus  to  the  Archbishop  of  Canterbury,  to  hear 
and  decide  on  the  objections  of  the  applicants  to  the  confirmation 
of  the  election  of  Dr.  Hampden  to  the  Bishoprick  of  Hereford, 
upon  the  ground  of  the  unsoundness  of  some  theological  opinions 
published  by  him,  has  been  moved  for. 

In  support  of  the  application,  it  has  been  contended  that  the 
Archbishop,  when  confirming  the  election  of  a  Bishop  in  obedience 
to  stat.  25  Hen.  VIII.  c.  20,  is  bound  to  try  judicially  the  validity  of 
the  election ;  and  that  persons  present  at  the  time  of  confirming 
have  a  right  to  state  to  him  their  objections  to  the  person  elected, 
and  to  demand  his  judgment  thereon  ;  and  that  this  right  may  be 
enforced  by  mandamus  in  case  of  a  refusal  to  hear.  To  this  it  has 
been  answered,  that  the  provisions  of  the  statute  are  in  direct 
contradiction  to  the  right  contended  for.  The  question,  therefore, 
turns  upon  the  effect  of  the  statute. 

The  preamble  of  the  third  section  recites  that  the  manner  and 
fashion  of  electing,  presenting,  investing  and  consecrating  Bishops 
had  not  been  plainly  and  certainly  expressed  in  stat.  28  Hen.  VIII. 
c.  20,  and  for  remedy  enacts,  by  sect.  4,  that  the  Dean  and  Chapter 
shall  elect  the  person  named  in  the  letters  missive  of  the  King, 
(1)  6  01.  &  Fin.  646,  693. 
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within  twelve  days;  and,  in  case  of  their  default,  that  the  King        Rbo. 
may  nominate  and  present  to  the  Archbishop  such  person  as  the  abohbiahop 
King  shall  think  able  and  convenient  for  the  vacant  Bishopric,      oxvnn- 
And,  by  sect.  5,  first,  that,  in  case  of  such  nomination  and  pre-        buby. 
sentment,  the  Archbishop  shall  with  all  speed  invest  and  consecrate, 
•without  any  recourse  to  Rome ;  and,  secondly,  that,  in  case  the       [  'ses  j 
Dean  and  Chapter  shall  elect  the  person  named  in  the  letters 
missive,  their  election  shall  stand  good  and  effectual  to  all  intents, 
and  the  person  so  elected,  after  certification  to  the  King,  shall  be 
reputed  and  taken  by  the  name  of  lord  elected  of  the  Bishoprick. 
Then,  the  oath  and  fealty  appointed  for  the  same  being  made  to 
the  King  by  the  person  so  elected,  the  King  shall  signify  the  said 
election  to  the  Archbishop,  commanding  and  requiring   him  to 
confirm  the  said  election,  and  to  invest  and  consecrate  the  person 
so  elected.    And,  by  sect.  7,  if  any  Archbishop,  after  any  such 
election  or  nomination  shall  be  signified,  shall  refuse  and  do  not 
confirm  and  consecrate  the  person  so  elected  or  nominated  within 
twenty  days,  or  if  any  person  shall  admit  any  process  to  the  con- 
trary of  the  due  execution  of  this  Act,  such  person  shall  incur  the 
penalties  of  &  piremunire. 

Upon  this  review,  it  appears  to  me  .that  the  power  of  nominating 
to  a  vacant  Bishopric  is  given  to  the  King,  and  that  the  Arch- 
bishop has  no  authority  to  judge  whether  the  King  has  properly 
exercised  that  power. 

If,  for  default  of  election,  the  King  nominates  to  the  Archbishop, 
the  Archbishop  is  made  liable  to  a  penalty  if  he  refuses  and  does 
not  consecrate  within  twenty  days :  and  in  this  case  it  was  not 
contended  that  he  is  empowered  to  sit  in  judgment  upon  the  pro- 
priety of  the  King's  nomination.  If,  upon  any  sufficient  grounds 
within  his  knowledge,  he  should  remonstrate  against  the  command, 
it  is  not  easy  to  suppose  that  the  penal  law  would  be  resorted  to 
against  him:  still,  if  it  were  necessary  to  decide  the  right,  the 
King,  in  my  judgment,  is  here  made  supreme ;  and  the  duty  of 
consecration  *is  imposed  on  the  Archbishop,  whether  he  approves  [  •66g  ) 
of  the  person  presented  or  not. 

In  case  of  an  election  by  the  Dean  and  Chapter  of  the  person 
named  in  the  letter  missive,  the  King  is  to  command  the  Arch- 
bishop to  conlirm  the  election.  And  this  brings  us  to  the  point  of 
contention  between  the  parties  :  whether  this  command  to  confirm 
operates  according  to  the  usual  meaning  of  those  words,  or  as  a 
command   to  try  the  validity  of  the  election  in  respect  of  the 

83—2 
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Bbo.        regularity  of  the  proceedings  and  the  qualifications  of  the  elected, 

abohbisuop   And  to  adjudge  whether  it  shall  be  confirmed  or  annulled. 

Camtbr.  According  to  the  general  rule,  the  words  of  a  statute  should  be 

BURT.        construed  in  their  ordinary  sense,  so  as  to  give  eflFect  to  all  its  parts. 

Now,  in  the  ordinary  sense  of  the  words,  a  command  to  confirm  an 

election  does  not  involve  an  authority  to  annul  it. 

If  the  other  parts  of  the  statute  are  regarded,  it  is  provided  that 
the  election  by  the  Dean  and  Chapter  of  the  King's  nominee  shall 
be  good  and  effectual  to  all  intents ;  and  the  clause  relating  to  the 
command  to  confirm  immediately  follows.  Confirming,  in  its 
ordinary  sense,  is  consistent  with  this  provision :  but  it  is  a  con- 
tradiction in  terms  to  say  that  an  election  may  be  good  and 
effectual,  to  all  intents,  that  is  absolute  and  conclusive,  and  at  the 
same  time  voidable  and  inconclusive.  The  enactment,  that  the 
person  elected  shall  be  reputed  and  taken  by  the  name  of  the  lord 
elected,  is  inconsistent  with  a  power  to  adjudge  him  disqualified : 
and  it  is  very  notable  that  he  is  to  make  oath  and  fealty  for  the 
office  before  even  the  command  for  confirmation  issues.  The 
enactment  prohibiting  the  Archbishop  from  refusing  and  omitting 
[  •567  J  to  confirm  *and  consecrate  for  twenty  days,  and  from  admitting  any 
process  to  the  let  of  the  due  execution  of  the  statute,  is  inconsistent 
with  the  supposed  duty  to  invite  and  receive  objections,  and  to 
decide  whether  he  will  confirm  or  refuse. 

If  analogy  be  consulted,  no  reason  can  be  suggested  why  the 
nomination  of  the  King  by  letters  patent  should  be  absolute,  and 
the  nomination  of  the  King  by  letters  missive  to  the  Dean  and 
Chapter  should  be  subject  to  review.  The  statute,  therefore,  if 
construed  by  ordinary  rules,  does  not  operate  to  impose  on  the 
Archbishop  the  duty,  or  to  give  to  the  applicants  the  right,  alleged. 

But  it  is  contended  that  the  confirming  of  the  election  of  a 
Bishop  by  the  Metropolitan  has  a  technical  sense,  to  be  found  in 
the  canon  law,  and  expresses  an  examination  by  him  into  its 
validity,  both  as  regards  the  proceedings  of  the  election  and  the 
qualification  of  the  elected ;  that  this  power  of  the  Metropolitan 
was  exercised  from  the  earliest  times  of  Christianity  throughout 
the  Christian  world,  and  had  accordingly  prevailed  in  England 
down  to  the  time  of  Henry  VIII. ;  and  that,  therefore,  the  Legisla- 
ture intended  it  should  have  this  technical  sense  in  the  statute  in 
question.  In  support  of  these  views,  many  passages  from  writers 
on  the  canon  law  and  from  historians  were  adduced.  Also,  the 
form  of  citing  all  opposers  to  appear  and  state  their  objections. 
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which  has  been  in  use  upon  confirmations  at  least  from  the  time  of         Rbo. 
Queen  EUzabeth,  was  much  relied  on ;  and  the  advantage  of  giving  archbishop 
to  the  Archbishop  this  power  of  inquiry,  and  to  the  people  this      cantbb 
power  of  objecting  to  the  Bishop  elect,  was  mentioned.  bubt. 

But  these  grounds  are,  in  my  judgment,  untenable.  *In  the  [  *^^^  ] 
first  place,  the  reception  of  evidence  of  extrinsic  facts,  for  the  pur- 
pose of  affecting  the  construction  of  «  statute  thereby  and  altering 
the  received  meaning  of  known  words,  is  dangerous,  if  not  illegal. 
But,  supposing  the  evidence  to  be  receivable,  the  assertion  that  any 
such  usage  of  confirmation  by  the  Archbishop  prevailed  in  England 
down  to  the  time  of  the  passing  of  the  statute  does  not  appear  to 
me  to  be  proved.  The  preamble  brings  before  us  stat.  28  Hen.  VIII. 
c.  20,  from  which  it  is  to  be  gathered  that  nomination  and  presenta- 
tion by  the  King  to  the  Pope  was  the  course  then  for  the  making  of 
Bishops,  and  that  inconvenience  had  arisen  from  exactions  and 
delay  by  the  Pope ;  and  therefore  provision  is  made  for  the  King 
to  nominate  and  present  to  the  Archbishop,  and  for  the  Archbishop 
to  consecrate  the  Bishop  so  nominated,  in  case  of  delay  by  the  Pope ; 
and  the  course  thus  provided  is  described  to  be  ''  according  and  in 
like  manner  as  divers  other  Archbishops  and  Bishops  have  been 
heretofore,  in  ancient  time,  by  sundry  the  King's  most  noble  pro- 
genitors, made,  consecrated,  and  invested  within  this  realm."  The 
making  and  consecrating  of  a  Bishop  is  mentioned  several  times  in 
this  preamble ;  but  confirming  is  not  mentioned ;  nor  is  there  a 
sign  in  the  statute  that  confirmation  by  the  Archbishop  was  then  in 
use  in  England.  The  preamble  asserts  the  former  practice  of  the 
Kings  of  England  to  nominate  for  consecration.  The  reference  to 
history  leads  me  to  the  conclusion  that  Bishoprics  were  donatives 
of  the  King  under  the  Saxon  and  some  Norman  Kings ;  that,  from 
the  charter  of  King  John  to  the  reign  of  Edward  III.,  Bishops 
were  elected  by  the  Dean  and  Chapter,  and  confirmed  by  the  Arch- 
bishop ;  and  that,  from  the  reign  of  Edward  III.  to  the  time  of  this 
statute,  *the  Pope  had  superseded  the  Archbishop,  except  on  a  few  [  •se*  ] 
occasions  when  the  papal  See  was  powerless.  Then,  what  founda- 
tion, I  would  ask,  has  the  Court  for  assuming  that  the  usage  of 
confirmation,  in  the  sense  now  contended  for,  prevailed  in  fact,  or 
'  was  generally  known,  down  to  the  time  of  the  statute,  when  the 
evidence  is  satisfactory  only  as  to  the  interval  from  King  John  to 
Edward  III.  ? 

It  is  also  necessary  to  ask,  what  foundation  in  fact  there  is  for 
supposing  that  the  Legislature  referred  to  that  part  of  the  canon 
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Bko.        taw,  relating  to  confirmation  of  ecclesiastical  elections,  which  has 
AuoBBisHOP   heeu  cited.    The  doctrine  in  that  law  on  this  subject  is  shown  to 

Caktkb.  ^*^®  originated  in  the  early  ages  of  Christianity,  when  the  whole 
BUSY.  Christian  community,  being  the  Church,  joined  in  the  election  of 
Bishops ;  and  the  rules  were  pertinent  to  contested  elections  by 
large  numbers,  but  are  extremely  inapplicable  in  case  of  a  nomina- 
tion by  the  King,  whether  direct,  or  circuitous  through  the  medium 
of  a  Dean  and  Chapter.  The  foreign  canon  law  has  no  binding 
effect  in  England ;  and  the  object  of  the  statute  (25  Hen.  YIU. 
'  c.  19),  which  immediately  precedes  the  statute  in  question  was  to 
limit  the  canon  law  of  England.  It  recites  that  several  canons 
were  thought  to  be  prejudicial  to  the  prerogative,  and  repugnant  to 
the  laws  and  statutes  of  the  realm,  and  creates  a  commission  for 
revising  that  law,  and  provides  that,  until  this  revision  shall  be 
complete,  such  canons  only  shall  be  used  and  executed  as  they 
were  before  the  making  of  the  Act,  and  of  these  such  only  as  were 
not  contrariant  to  the  laws,  statutes  and  customs  of  the  realm,  nor 
to  the  damage  or  hurt  of  the  King's  prerogative.    It  is  improbable 

[  *670  j  that  the  Parliament  which  so  regarded  the  canon  law  intended  *to 
use  the  word  **  confirm,"  not  in  its  usual  sense,  but  in  a  sense 
admitting  a  reference  to  that  law  in  limitation  of  the  important 
statute  now  in  question. 

The  proclamations,  purporting  that  those  who  object  to  the 
Bishop  elect  shall  be  heard  at  the  time  of  the  confirmation,  were 
next  pressed  upon  us,  as  showing  that  the  law  was  in  accordance  with 
their  purport,  and  that  the  word  ''  confirm,*'  in  the  statute,  was 
used  in  the  technical  sense  before  mentioned.  But,  if  the  con- 
struction of  the  statute  is  as  above  stated,  it  is  inconsistent  with 
the  right  indicated  by  the  form ;  and  a  proclamation  would  be  of 
no  avail  against  a  statute.  Furthermore,  if  the  proclamation  be  a 
mere  form,  it  affords  no  presumption  of  any  right:  and,  inasmuch 
as  the  election  of  a  Bishop  by  the  Dean  and  Chapter  is  a  mere 
form,  and  confirmation  of  an  election  is  part  thereof,  the  strong 
presumption  is  that  the  confirmation  of  a  merely  formal  election  is 
itself  mere  form.  Indeed,  it  is  in  effect  enacted  to  be  merely 
formal ;  for  the  statute  declares  the  election  to  be  good,  which  is 
the  substance  of  confirmation  ;  and  therefore  it  leaves  nothing  but 
a  form  to  be  added.  It  is  obvious  to  legal  experience  that  numerous 
forms  of  words  i)revail  in  our  law  which  are  at  variance  with  the 
fact  they  purport  to  state,  some  being  vestiges  of  rights  that  have 
ceased,  some  being  fictions  to  cover  changes  introduced  in  the  law. 
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and  some   from  other  sources.    No  reason  is  suggested  why  the         Rbo. 
form  used  by  the  apparitor  at  the  confirmation  may  not  belong  to  argubibhop 
this  class.    If  it  had  been  more  than  a  form,  the  right  of  opposing      CAirrEB- 
would  probably  have  been  exercised ;  yet  no  one  recorded  instance       ^^^^' 
has  been  produced  of  an  opposer  having  exercised  the  right  now 
claimed  by  the  applicants,  in  any  country,  or  at  *any  time.    The       [  'sti  ] 
industry  and  research  have  been  extreme  :  no  restriction  has  been 
placed  on  reference  to  any  kind  of  work,  English  or  foreign,  legal 
or  historical :  and  all  that  has  been  shown  in  the  way  of  acting  on 
the  right,  before  the  present  year,  has  been  the  attempt  against 
Bishop  Mountague,  in  the  reign  of  Charles  I.,  which  was  evaded 
without  a  decision,  and   the  reported  intention   of  making  the 
attempt  in  two  other  cases,  which  never  reached  to  action. 

If  the  evidence  of  the  practical  exercise  of  the  right  wholly  fails, 
so  does  the  evidence  of  opinion  among  the  writers  of  recognised 
authority  on  English  law.  From  Lord  Coke  to  Mr.  Justice  Black- 
stone,  no  expression  of  any  author  has  been  adduced  to  show  that 
the  right  in  question  was  considered  by  him  to  exist,  or  had  been 
brought  to  his  notice. 

The  absence  of  usage,  and  the  absence  of  recognition  by  text 
writers,  is  not  merely  a  failure  of  support  for  the  case  of  the 
applicants,  but  of  positive  force  against  them. 

"We  were  further  pressed  with  the  importance  of  a  right  tending 
to  insure  excellence  in  Bishops,  and  to  increase  the  confidence  of 
the  people  in  the  Church  Establishment:  and  such  results  were 
urged  as  making  the  existence  of  the  right  probable.  But,  if  there 
are  advantages  on  one  side,  the  evils,  which  suggest  themselves  to 
a  practical  mind,  may  more  than  counterbalance,  nay  a£fbrd  a 
strong  argument  to  the  contrary.  But  this  inquiry  is  ill  suited  to 
the  office  of  a  Judge,  who  has  to  declare  the  law  as  it  is,  not  as  it 
ought  to  be.  And,  as  the  inquiry  would  lead  to  considerations  that 
might  seem  disrespectful  to  others  if  the  abuses  of  the  institution 
which  may  easily  occur  were  pointed  out,  I  *merely  suggest  the  [  •572  ] 
nature  of  the  answer  that  may  be  given. 

Another  point  was  made  for  the  applicants,  in  answer  to  the  con- 
struction of  the  statute,  namely,  that  the  sole  purpose  of  the 
Legislature  was  to  put  an  end  to  the  interference  of  the  See  of 
Borne  with  the  English  Church,  and  that  the  statute  ought  to  be 
so  construed  as  to  limit  its  operation  to  that  result.  But  the  inten- 
tion is  clearly  expressed,  both  to  prohibit  the  interference  of  the 
Pope,  and  also  to  lay  down  substantively  the  manner  and  form  of 
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Keq.         electing,  presenting  and  consecrating  the  Bishops  of  the  Church  so 
Archbishop    severed  from  Borne.     Effect  must  be  given  to  every  part  of  the 
Caktbr-      statute  :  and  those  who  claim  to  be  Bishops  of  the  English  Church 
BURT.        ascertain  their  title  by  its  positive  enactments,  which  are  complete 
without  the  negative  enactments  relating  to  Bome.     The  full  opera- 
tion of  the  statute  not  only  destroys  papal  influence  but  declares 
the  rights  of  the  King,  and  fixes  clear  limits  against  encroachment ; 
and  the  Legislature,  warned  by  the  history  of  past  troubles,  had 
reason  to  provide  against  future  contentions  between  the  Crown  and 
ail  ecclesiastical  authorities. 

After  giving  my  best  attention  to  the  argument,  my  mind  is 
brought  to  the  clear  conclusion  that  the  suppose  right  does  not  exist, 
and  that  the  rule  for  a  mandamus  ought  to  be  discharged. 

Coleridge,  J. : 

I  am  now  to  deliver  my  opinion  upon  this  rule,  which  has  been 
argued  at  the  Bar  with  such  remarkable  learning  and  ability.  And 
I  cannot  but  express  my  regret  that  I  am  called  on  to  do  so  at  so 
short  an  interval  after  the  discussion,  and  one  so  much  engaged  as 
[  *673  ]  entirely  precludes  the  deliberate  and  ^satisfactory  consideration  of 
the  argument,  and  attentive  examination  into  the  authorities,  which 
the  importance  of  the  question  at  issue  deserves.  I  regret  this  the 
more  deeply,  because  I  feel  myself  compelled  to  differ,  I  fear,  from 
my  Lord,  and,  as  I  learn,  from  my  brother  Erle,  not  merely  upon 
the  legal  conclusion  to  be  drawn  from  the  arguments  adduced,  but 
upon  the  practical  disposal  of  the  rule  before  us.  Upon  the  former 
I  should  express  myself  with  diffidence,  even  if  I  had  the  happiness 
to  have  them  concurring  with  me.  The  question,  narrowly  and 
simply  as  it  may  be  propounded,  has  yet  been  argued,  and  properly 
argued,  on  grounds  so  large,  and  inquiries  have  been  instituted  so 
various,  so  wide,  mounting  up  to  such  remote  and  obscure  antiquity, 
spreading  out  into  branches  of  law  with  which  we  are  so  little 
familiar,  that  it  is  rather  excusable  in  an  advocate,  than  possible,  I 
think,  for  a  Judge,  to  express  himself  with  any  strong  confidence 
upon  it.  At  least,  speaking  for  myself,  I  must  confess  unfeignedly 
such  is  the  state  of  my  mind  after  such  examination  as  I  have  been 
able  to  give  to  the  subject.  Upon  the  latter,  the  mere  disposal  of 
the  present  rule,  I  must  avow  in  sincerity  that  I  have  no  doubt ; 
and  it  is  a  great  consolation  to  me  that,  by  the  course  which  I 
should  recommend,  any  error  of  judgment  into  which  I  may  have 
fallen  would  not  be  final. 
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I  am  not  insensible  to  some,  it  may  be  great,  public  inconvenience  rro. 
-which  might  result  from  the  needless  agitation  of  a  question  such  archbishop 
as  the  one  before  us.  I  own  I  think  it  has  been  somewhat  exag-  canter 
gerated :  but,  whatever  may  be  its  amount,  it  is  to  be  remembered  buby. 
that  there  will  be  no  light  compensation  in  the  more  satisfac- 
tory settlement  by  a  conclusive  and  final  judgment  *in  the  highest  [  '574  ] 
resort,  which  it  would  then  receive.  But,  after  all,  the  inconvenience 
is  not  all  on  one  side ;  and  there  is  no  consideration  so  strong  with 
me  as  the  danger  of  doing  a  final  injustice  by  unnecessarily  taking 
a  course  which  precludes  all  further  consideration.  I  cannot  doubt 
that  those  from  whom  I  have  the  misfortune  to  differ  entertain 
these  feelings  in  general  as  strongly  as  I  do  myself ;  but  I  presume 
they  think  the  present  question  one  with  regard  to  which  they 
cannot  properly  be  indulged.  They  regard  the  application  to  the 
Court  as  mischievous,  or  at  best  of  little  practical  importance  ;  one 
not  to  be  listened  to  with  favour ;  to  be  complied  with  only  so  far 
as  it  is  rested  on  the  clearest  and  most  demonstrative  evidence. 
The  course  of  my  judgment  will  show  to  what  extent  I  differ  from 
them  in  this  opinion.  On  both  sides  it  has  been  urged  that  the 
interests  of  the  Church  are  at  stake ;  and  no  doubt  to  some  extent 
they  are :  but  I  trust  and  believe  that,  in  this  respect  also,  some 
natural  exaggeration  exists  on  both  sides,  and  that,  when  the 
ferment  of  the  moment  shall  have  subsided,  it  will  be  found  that 
neither  to  have  secured  or  enlarged  her  just  freedom  of  action  on 
the  one  hand,  nor  on  the  other  to  have  laid  more  bare,  or  more 
firmly  to  have  rivetted,  the  restraints  imposed  on  her  by  the 
statute,  will  have  vitally  affected  those  precious  and  immortal 
interests.  For  my  own  part,  I  am  desirous,  and  I  am  not  ashamed 
to  confess  it,  entirely  to  forget,  for  a  moment,  considerations  which 
affect  the  mind  so  powerfully  as  it  may  be  to  disturb  its  calmness, 
and  to  regard  the  mere  question  before  me  more  coldly.  In  this 
feeling  it  is  that  I  desire  to  rest  my  judgment  on  this  narrow 
ground,  simply  on  my  conviction  that  the  applicants  have  laid 
such  grounds  *before  the  Court  as,  according  to  its  usual  course  [  *67b  ] 
and  the  principles  which  have  usually  governed  our  discretion, 
entitle  them  to  the  writ  of  ynandamusy  and  to  call  on  the  defendants 
either  to  demur,  or  to  make  a  return. 

And  the  first  questions  which  arise,  preliminarily  almost  in  the 
way  of  the  argument  are:  Is  this  the  case,  in  kind,  in  which  a 
mandamus  can  issue?  Have  these  parties  such  an  interest  as 
entitles  them  to  demand  it  at  our  hands  ?     Upon  these,  by  way  of 
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Bbo.         direct  answer,  I  shall  be  the  less  fall,  both  because  I  believe  the 

AAOHBiBBOP    Court  are  agreed  to  the  extent  at  least  of  thinking  that  there  is  no 

Cahtbr-      ®^^^  diflSculty  on  either  point  as  should  prevent  the  writ  from 

BURY.        issuing,  and  also  because  the  more  full  and  complete  answer  in 

both    respects  will  depend  on   the    result   of  the   more  general 

discussion  that  remains  behind. 

For  the  present,  therefore,  I  will  only  say  that  I  think  this  was  a 
case  of  an  inferior  Court  with  a  question  before  it  for  decision,  in 
which  parties  lawfully  summoned  to  appear,  and  having  a  sufficient 
interest,  have  prayed  to  be  allowed  to  appear  and  to  be  heard,  and 
have  been  refused.  If  this  general  statement  be  true,  and  I  admit 
that  its  truth  will  depend  on  the  result  of  the  \^hole  argument, 
I  think  it  cannot  be  doubted  that  it  is  within  the  province  of  this 
Court  by  mandamus  to  compel  the  inferior  Court  to  admit  them  to 
appearance,  and  hear  their  allegations.  Nor  will  it  be  an  answer, 
simply,  that  such  inferior  Court  is  an  ecclesiastical  one,  or  the 
matter  in  discussion  of  ecclesiastical  cognizance ;  the  Ecclesiastical 
Courts,  as  such,  are  not  withdrawn  from  the  general  super- 
intendence or  control  which  this  Court  exercises,  by  mandamus^ 
[  •676  1  or  prohibition,  over  all  inferior  Courts.  We  cannot,  indeed,  ♦direct 
the  course  of  their  proceedings,  or  prescribe  their  judgments  before- 
hand, nor  review  them  in  the  way  of  appeal  afterwards :  they  are 
the  judges  of  their  own  practice  ;  they  are  to  frame  their  own  judg- 
ments according  to  their  own  law,  when  that  law  alone  is  to  be  the 
rule  of  decision.  But  still  we  shall  compel  the  ecclesiastical  Judge, 
as  we  would  any  other  inferior  Judge,  to  act  in  his  duty,  just  as  we 
should,  and  constantly  do,  restrain  him  when  he  appears  to  be 
about  to  exceed  his  jurisdiction. 

This  stands  on  the  clearest  principle.  And  it  would,  I  believe, 
have  been  hardly  necessary  to  say  the  few  w^ords  I  have  said  on 
this  subject,  but  for  the  misunderstood  case,  cited  in  the  argu- 
ment on  this  point,  of  Hex  v.  The  Churchwardens  of  St.  Peters, 
Thetford  (i).  That  case  is  so  often  cited,  and  its  importance  so 
magnified,  that  one  is  surprised  to  find  its  whole  statement  and 
argument  comprised  in  six  lines,  and  its  judgment  in  less  than  two. 
The  Court  there  refused  a  inandavius,  to  churchwardens  alone,  to 
make  a  rate  for  the  repairs  of  the  parish  church,  saying  that  it  was 
a  subject  purely  of  ecclesiastical  jurisdiction.  I,  for  one,  do  not 
question,  upon  consideration,  the  propriety  of  that  decision ;  though 
perhaps  I   might  wish  that  the  judgment  had  been  reported  at 

(1)  5  T.  R.  364. 
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greater  length,   or  expressed  in  less  general   or  more  qualified         Reg. 
language.     The  whole  subject-matter  of  church  repairs  and  church  abobbishop 
rates  is  of  ecclesiastical  cognizance  :  to  the  Ecclesiastical  Court  the      cahtbb- 
applicant  was  bound  to  go  in  the  first  instance ;  and  there  was  no       bubt, 
reason  to  suppose  that  that  Court  would  close  its  doors  against  him ; 
there  was  no  alleged  defect  ♦of  justice,  and  therefore  no  ground       [  'st?  ] 
for  this  Court's  extraordinary  interference.      What  bearing  that 
decision  has  on  the  present  case  it  is  very  difficult  to  see. 

Nor,  I  think,  does  any  difficulty  arise  from  the  fact  that  the 
Ecclesiastical  Court  here  has  heard  one  side,  and  proceeded  to  judg- 
men  t.  In  the  course  of  the  argument,  the  counsel  were  asked  whether 
any  case  had  been  found  in  which,  under  such  circumstances,  the 
writ  had  gone :  and  the  answer  was  in  the  negative.  Mr,  Robimon 
has  referred  us  to  the  case  of  Rex  v.  The  Justices  of  Carnarvon{i)y  in 
which,  on  an  application  for  a  mandamus  to  Sessions  to  hear  where 
they  had  decided,  Mr.  Justice  Holroyd  said  :  ''If  it  had  appeared  in 
this  case  that  the  Sessions  had  heard  one  side,  and  had  altogether 
refused  to  hear  the  other,  I  should  have  thought  it  the  same  as  if 
the  case  had  not  been  heard  at  all,  and  I  should  then  have  been  of 
opinion  that  this  mandamus  ought  to  issue."  It  is  always  very 
satisfactory  to  have  such  authority  as  Mr.  Justice  Holroyd's  for 
any  position  one  lays  down ;  but  I  confess  that  without  it,  on  this 
point,  I  should  have  had  no  difficulty.  In  regulating  our  discretion 
as  to  the  issuing  of  a  mandamus,  we  are  to  be  guided,  I  think, 
rather  by  principle  than  precedents.  In  order  to  secure  the  full 
and  complete  administration  of  justice,  we  are  to  regard  substance 
and  not  form,  or  we  shall  be  entrusted  to  little  purpose  with  this 
invaluable  writ.  If  the  case  on  the  part  of  the  applicants  be  in 
other  respects  well  founded,  the  hearing  that  has  taken  place  is  the 
same  as  no  hearing ;  the  decision  is  no  decision. 

This  last  observation,  with  another  closely  connected  *with  it,  [  *^^^  ] 
disposes  of  another  objection,  that  the  complaint  of  the  applicants 
is  in  truth  a  complaint,  against  the  Court  below,  of  an  error  in  its 
practice  or  its  decision,  and  their  remedy  by  appeal.  If  there  has 
been  no  decision,  there  can  be  no  appeal ;  if  there  has  been  no 
party,  there  can  be  no  appellant.  And  so,  as  to  the  right  of  a 
party  to  prosecute  any  particular  suit  in  any  particular  Court,  that 
Court  may  have  its  own  rules  according  to  which  that  question  will 
be  to  be  determined  as  it  arises ;  and  this  Court  will  not  in  general 
interfere  with  such  rules,  still  less  with  the  Court's  decision  upon 
(1)  22  R.  E.  636  (4  B.  &  Aid.  86). 
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Rio.         them :  but,  before  the  point  arises  for  decision,  before  the  Court 
Archbishop   <^^  ^PP^J  ^^^  rules,  the  party  must  be  admitted  as  a  suitor  to  state 

BURT.  Considerable  stress  was  laid,  by  the  counsel  against  the  rule,  on 

the  want  of  interest  in  the  applicants  to  entitle  them  to  come  to  us 
for  the  writ.  On  many  grounds  it  seems  to  me  that  they  had 
sufficient ;  they  are  all,  indeed,  involved  in  the  general  question, 
which  will  remain  to  be  discussed  presently.  If  the  whole  pro- 
ceeding on  which  the  inferior  Court  was  to  be  engaged  was  a  mere 
form  and  shadow,  if  the  citations  to  appear  were  mere  mockery, 
interest  in  anybody  there  could  be  none :  and  on  the  same  supposi- 
tion these  applicants  have  no  interest  here  ;  at  all  events,  it  would 
be  a  waste  of  the  time  of  the  Court  even  to  listen  to  their  applica- 
tion. But  on  the  other  supposition,  which  for  this  purpose  they 
have  a  right  to  make,  the  citations  themselves  seem  to  give  them 
an  interest,  and  still  more  the  relations  which  two  of  them  as 
incumbents  in  the  diocese  of  Hereford  have,  in  the  faith  and 
doctrine  of  their  future  Bishop.  We  have  more  than  once  deter- 
[  *fi79  ]  mined  that  the  interest  which  an  inhabitant,  *merely  as  such,  and 
though  no  member  of  the  corporate  body,  has  in  the  good  govern- 
ment of  the  borough  or  city  which  he  inhabits  is  sufficient  to  entitle 
him  to  be  relator  in  a  quo  wairanto  filed  to  question  the  election  of 
the  mayor  or  members  of  the  town  council.  The  analogy  between 
the  two  cases  seems  to  me  to  be  perfectly  just. 

It  is  not  worth  while  to  notice  the  objection  founded  on  the 
Church  Discipline  Act,  which  could  scarcely  have  been  seriously 
urged. 

And  I  pass  without  further  delay  to  the  great  question  in  the 
case,  the  proper  construction  to  be  put  upon  stat.  25  Hen.  VIH.  c.  20. 
And,  in  applying  myself  to  that  question,  I  need  not  8ay,'in  this 
place,  that  our  object  must  be  to  ascertain,  not  what  it  might  be 
supposed  Henry  VIII.  intended  or  wished,  but  the  true  meaning  of 
what  the  Legislature  has  written.  If  the  former  consideration 
could  be  properly  admitted  into  the  inquiry,  or  the  evidence  upon 
it  ascertained  satisfactorily,  I  have  no  reason  to  believe  that  it 
would  be  in  the  result  unfavourable  to  the  view  I  take  of  the 
statute.  But  on  general  principles  that  cannot  be.  It  is  not  quid 
volnit  KeXf  but  only  quid  dixit  Parliamentum^  that  lawyers,  indeed 
any  reasonable  interpreters  of  the  law,  can  inquire  into. 

The  statute,  in  the  fifth  section,  enacts  that,  after  an  election  of 
a  Bishop  by  the  Dean  and  Chapter  of  the  Cathedral  Church  of  the 
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See,  the  King  shall  signify  the  election  to  the  Archbishop  of  the         Rbo. 
province,   requiring   and  commanding   him   to  confirm   the   said  abchbishop 
election.     And  the  question  now  for  the  first  time  to  receive  a      cantkr- 
judicial  decision  is,  What  is  the  import  of  this  command?     On  the        bury. 
one  hand,  it  is  said  that  it  created  a  new  duty  in  ♦the  Archbishop,       [  '^80  ] 
invested  him  with  a  new  function,  but  that  the  duty  and  function 
were  both  purely  ministerial,  and  the  act  to  be  done  a  mere  value- 
less form  :  on  the  other,  it  is  contended  that  the  act  of  confirmation 
is  a  solemn  important  judicial  act,  which  from  the  earliest  ages  of 
the  Christian  Church  it  was  a  part  of  the  Archbishop's  or  Metropo- 
litan's duty  to  perform,  and  that  the  command  in  the  statute  was  to 
perform  that  act,  in  virtue  of  that  office,  with  all  its  attendant 
responsibilities  in  the  officer  performing  it,  and  consequences  to  the 
election  with  regard  to  which  it  was  performed. 

It  is  obvious  that  those  who  maintain  this  latter  ground  take 
upon  themselves  a  large  burden  of  affirmative  proof.  In  order  to 
show  what  confirmation  means  in  this  section,  they  seek  to  show 
what  it  meant  from  the  earliest  ages  down  to,  and  at  the  time  of, 
the  statute's  passing.  And  no  one  will  question  but  that  this,  if 
satisfactorily  made  out,  is,  both  on  legal  principles  of  interpretation, 
and  according  to  the  plain  common  sense  of  mankind,  a  proper 
mode  of  arriving  at  the  true  meaning  of  the  word.  If  the  con- 
firmation of  a  Bishop  elect  was  a  process  known  at  the  time  of 
passing  the  Act,  of  a  certain  nature,  to  be  performed  by  a  certain 
functionary,  and  having  certain  consequences,  the  language  of  the 
Legislature  simply  directing  that  functionary  to  go  through  that 
process  would  deceive  and  mislead  unless  it  were  used  in  that  sense, 
and  as  containing  and  involving  every  thing  so  known  and  under- 
stood. I  use  the  words  **  simply  directing,"  because  the  Legislature 
might  use  the  word,  though  incorrectly,  in  any  other  sense  :  and,  if 
other  parts  of  the  statute  make  it  clear  directly,  or  by  strong 
inference,  that  it  was  used  in  some  other  sense,  unquestionably  *that  [  *&8i  ] 
must  prevail.  It  is  necessary,  therefore,  for  the  applicants  to 
examine  all  parts  of  the  statute,  and  to  show  that,  taken  altogether, 
no  inference  can  thence  be  drawn  which  contradicts  the  presumption 
to  be  drawn  from  their  antecedent  historical  evidence.  Even  if  no 
such  inference  can  be  drawn  from  the  statute  itself,  it  might  be, 
though  not  so  easily  or  clearly,  drawn  from  the  provisions  of 
other  statutes,  contemporaneous  or  about  the  same  period,  in  pari 
viaterid.  It  was  fitting,  therefore,  to  take  such  statutes,  if  any, 
into  the  account.     Lastly,  it  was  right  to  examine  wliut,  in  pomt  of 
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Rro.        fact,  was  done,  and  has  been  done,  at  the  time  or  in  sacceeding  ages, 

ARCHBT6HOP   hy  those  who  were  to  obey  the  statute.    No  usage  can  control  the 

Cahtkr-      unambignous  language  of  the  law ;  no  disuse  can  render  it  obsolete : 

BURY.        but,  when  the  question  is  upon  the  meaning  of  the  language,  what 

has  been  done  under  it  may  be  inquired  into,  as  of  more  or  less 

cogency,  according  to  circumstances,  in  determining  that  question. 

There  are,  then,  four  heads  of  inquiry.  The  first,  third  and 
fourth  may  be  considered,  for  the  most  part,  inquiries  into  matters 
of  fact ;  the  second  is  one  of  construction. 

I  do  not  propose  to  follow  the  applicants  through  them  all :  the 
time  forbids  my  doing  so  satisfactorily,  even  with  regard  to  those 
that  I  shall  inquire  into.  In  my  opinion,  they  have  m  \de,  upon 
each  and  all,  a  case  so  strong  as  raises  a  firm  belief  in  my  mind 
that  the  conclusion  they  come  to  is  the  true  one ;  and  I  think  they 
have  on  none  received  such  an  answer,  or  had  such  difficulties 
raised,  as  disentitle  them  to  the  writ  they  ask  for.  This  is  enough 
for  me  to  assert.  By  the  practice  of  this  Court,  as  I  have  always 
[  ^682  j  understood  it,  *and  as  it  has  been  acted  on  uniformly  since  I  have 
had  the  honour  of  practising  at  its  Bar  and  sitting  on  its  Bench, 
the  discretion  of  the  Judges  has  been  regulated  as  to  the  issuing  of 
the  writ  of  mandamus  thus :  they  have  not  required  absolute  cer- 
tainty in  fact,  or  a  clear  or  unanimous  opinion  in  law,  as  the  ground 
of  issuing  it.  If  the  fact  be  made  so  probable  as  to  require  an 
answer  in  reason,  or  an  answer  be  attempted  in  the  affidavits  of 
those  who  show  cause,  it  has  been  thought  right  to  let  a  jury  decide 
the  question.  If  the  conclusion  of  law  be  probable  in  favour  of  the 
motion,  or  the  question  be  one  of  difficulty,  requiring  a  solemn 
decision,  it  has  been  thought  right  to  let  it  be  raised  on  the  record. 
Since  the  recent  interposition  of  the  Legislature  (i),  which  has  made 
our  judgment  on  such  record  subject  to  revision  in  courts  of  error, 
it  is  obvious  that  the  reason  for  this  latter  branch  of  the  rule  has 
received  a  much  increased  force. 

Two  general  remarks  must  still  be  made  before  I  examine  the 
historical  evidence  prior  and  down  to  the  passing  of  the  statute.  If 
that  evidence  were  now  before  a  jury,  and  a  Judge  were  summing  it 
up,  I  apprehend  it  would  be  his  duty  to  tell  them  that  it  was  to  be 
considered  by  them  with  a  reasonable  allowance  for  the  circum- 
stances under  which  it  was  produced,  and,  among  those,  especially, 
the  length  and  remoteness  of  the  periods  through  which  the  chain 
was  sought  to  be  carried.     To  expect  that  a  title,  which  is  to  be 

(1)  6  &  7  Vict.  c.  67. 
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traced  down  for  centuries,  through  periods,  many  of  them,  of  Bsq. 
struggle  and  disturbance,  which  was  subject  to  the  confusion  occa-  archbishop 
eioned  by  contending  claims  and  foreign  ♦usurpations,  should  be  canteb- 
made  out  with  the  unbroken  continuity  and  uniform  clearness  bury. 
which  might  properly  be  required  in  discussing  a  simple  transaction  ^  *  J 
of  to-day,  could  not  even  then  be  required,  because  it  would  be 
impossible  to  accomplish,  and  therefore  unreasonable  to  ask  for 
it.  Independently  of  the  effect  of  these  circumstances  on  the  evi- 
dence, they  must  be  expected  to  produce  something  of  a  similar 
kind  on  the  title  itself,  or  series  of  facts  which  is  the  subject-matter 
of  the  evidence.  What  we  said  in  a  case  in  which  we  had  to  con- 
sider an  ancient  franchise  of  the  University  of  Cambridge  (i),  being 
invited  to  disturb  its  enjoyment  on  ingenious  objections,  may  be 
not  improperly  applied  here.  "  It  follows,"  we  said,  "  almost 
necessarily,  from  the  imperfection  and  irregularity  of  human  nature, 
that  a  uniform  course  is  not  preserved  during  a  long  period :  a  little 
advance  is  made  at  one  time,  a  retreat  at  another ;  something  is 
added,  or  taken  away,  from  indiscretion,  or  ignorance,  or  through 
other  causes :  and,  when  by  the  lapse  of  years  the  evidence  is  lost 
which  would  explain  these  irregularities,  they  are  easily  made 
the  foundation  of  cavils  against  the  legality  of  the  whole  practice. 
So  also  with  regard  to  title :  if  that  which  has  existed  from  time 
immemorial  be  scrutinised  with  the  same  severity  which  may  pro- 
perly be  employed  in  canvassing  a  modern  grant,  without  making 
allowance  for  the  changes  and  accidents  of  time,  no  ancient  title 
will  be  found  free  from  objection :  that,  indeed,  will  become  a 
source  of  weakness,  which  ought  to  give  security  and  strength." 

If  considerations  like  these  ought  to  have  place,  and  *such  [  •584  ] 
language  to  be  held,  in  regard  to  this  evidence,  on  a  trial  before  a 
jury,  it  is  obvious  that  in  the  present  stage  of  the  inquiry  they  have 
tenfold  propriety  and  weight.  I  do  not  present  it  as  an  analogy 
strictly  conclusive:  but  the  province  of  the  Court  at  present 
resembles  more  that  of  the  grand  than  of  the  petty  jury.  If  we 
refuse  the  rule,  we  do  indeed,  preclude  further  inquiry :  we  pro- 
nounce our  opinion  that  there  is  nothing  to  be  inquired  into ; 
either  that  the  evidence  is  so  worthless  or  irrelevant,  or  the  subject- 
matter  so  unimportant,  that  we  will  shut  the  door  of  justice  on  the 
prosecutor.  But,  if  we  grant  it,  we  only  say  the  present  state  of 
the  proof  requires  an  answer ;  enough  has  been  done  to  make  the 
case  fit  for  further  inquiry  and  more  solemn  decision.  If  this  be 
(I)  Beg.  V.  Archdall,  47  R.  R.  683  (8  Ad.  &  El.  281,  288). 
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[  •586  ] 


Reo.  so,  surely  we  ought  to  examine  the  evidence  with  candid  minds, 
abchbishop  making  due  allowance  for  all  its  inevitable  difficulties.  We  should 
remember  that  it  travels  into  remote  periods,  and  turns  upon  facts 
of  a  kind  which  do  not  often  come  before  us,  and  a  law  and  legal 
literature  with  which  we  cannot  be  familiar.  Whatever  decision  we 
now  pronounce  (I  speak  as  I  feel  for  my  own  share  in  it)  is  more 
than  commonly  obnoxious  to  error :  it  is  a  safe  rule — a  conscien- 
tious rule — it  is  the  rule  of  the  Court,  as  I  at  least  understand  it, 
to  decide  so  that  error  may  be  less  likely  to  end  in  final  injustice. 

It  is  under  these  conditions  that  I  enter  on  the  inquiry  I  propose 
to  make. 

The  case  on  the  part  of  the  applicants  commenced  with  evidence 
oflfered  even  from  the  Apostolic  ages  of  the  Church.  I  am  content 
to  start  with  the  General  Councils.  I  presume  the  authority  of 
these  Councils,  on  a  matter  of  Church  government  in  England 
before  *the  Reformation,  will  not  be  questioned.  Even  as  to 
matters  of  doctrine,  their  authority  is  expressly  recognised  by  the 
Legislature  after  the  Beformation  in  stat.  1  Eliz.  c.  1,  s.  36.  At  a 
time  when  Christendom  was  united  as  one  body,  it  was  considered 
to  represent  the  whole  inhabited  earth  :  and,  when  the  springing  up 
of  any  important  heresy,  or  other  such  urgent  cause,  occasioned 
the  assembly  of  a  Council  from  all  nations,  it  was  oecumenical, 
TTjs  olKovfi€vrr:y  and  bound  all  the  members  of  the  one  entire 
body.  Four  great  heresies,  it  is  well  known,  occasioned  the  sum- 
moning of  what  Hooker (1)  calls  "four  most  famous  ancient 
General  Councils : "  and  of  these  we  have  canons  by  two,  those  of 
Nice  and  Chalcedon  (2),  which  speak  of  the  confirmation  of  episcopal 
elections,  in  terms,  as  being  penes  metropoUlanum ;  that  one 
elected  prater  voluntatevi  et  conscientiam  metropolitani  ought  not  to 
be  a  Bishop ;  non  oportere  esse  episcopuvi.  Limit  these  last  words 
as  you  please,  though,  if  you  construe'  them  by  the  light  of  the 
former,  you  cannot  much  reduce  their  force :  assume,  if  you  will, 
that  tliese  canons  had  reference  to  a  period  when  elections  of 
Bishops  were  more  popular  than  even  in  form  they  have  been  in 
England  since  the  Conquest,  though  both  Councils,  be  it  observed, 
were  called  by  Imperial  authority  after  the  civil  establishment  of 
Christianity,  and  after  the  rulers  of  the  earth  had  assumed  part  in 
the  nomination  to  Bishoprics :  still  you  have  the  undisputed  fact, 
that  in  those  very  early  ages  the  Metropolitan  did  intervene ;  his 


(1)  Ecc.  Pol.  B.  V.  c.  54,  8. 
vol.  ii.  p.  303,  ed.  1836. 


10,  (2)  Harduin.    Act.    Cone.    torn.    1. 

p.  325,  torn*  ii.  p.  611. 
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confirmation  was  necessary  to  complete  the  election  of  one  of  his        Bbg. 
comprovincials.     Gould  any  thing  be  more  reasonable  *than  that  he  arghbishop 
should  intervene,  when  he  was  to  administer  consecration,  and      qj^'ijr. 
when  the  Bishop  elected  was  to  rule  over  a  diocese  within  his       buby. 
province,  subject  to  his  visitatorial  power,  liable  to  deposition  at       ^  ^^^^  ^ 
his  hands? 

I  am  compelled  to  pass  over  a  large  body  of  evidence  of  the  same 
kind,  some  from  General,  some  from  National,  Councils ;  for  I  am 
only  indicating  the  grounds  of  my  opinion,  not  going  into  the  whole 
detail  of  the  evidence.  These  precede  the  rise  of  what  is  called  the 
general  canon  law.  Now,  as  I  understand  it,  it  is  not  so  much  con- 
tended that  under  this  law  the  point  is  not  satisfactorily  made  out, 
as  that  there  is  no  ground  for  admitting  this  law  as  of  any  authority 
in  settling  the  question  with  regard  to  England.  When  we  speak 
of  England  before  the  Eeformation,  I  confess  I  hardly  understand 
this  difficulty.  We  speak,  then,  of  a  country  within  the  pale  of  the 
Eoman  Catholic  Church,  admitting  "  our  holy  father,  the  Pope," 
as  he  is  commonly  termed  in  the  very  statutes  which  sought  to 
restrain  his  usurpations,  to  have  in  spiritual  causes  and  matters 
appellate  jurisdiction  from  all  ecclesiastical  Judges  here.  The  canon 
law  regulated  all  decisions  in  spiritual  matters  at  Rome.  The 
decrees  of  Councils  and  of  Popes,  the  opinions  of  learned  men,  and 
other  sources  on  which  it  was  founded,  would  be  naturally  received 
as  authority  in  the  Courts  of  other  countries  from  which  appeals  lay 
to  Home.  In  this  country  they  obtained  their  binding  authority, 
no  doubt,  from  custom,  and  were  subject  to  the  control  of  our 
statute  and  common  law.  Some  instances  of  this  control  are  familiar 
to  lawyers ;  but  it  operated  in  comparatively  few  and  exceptional 
cases.  As  the  general  rule,  it  is  quite  safe  to.say  that  our  Ecclesias- 
tical  *Courks  governed  themselves  by  the  general  canon  law,  which  [  *687  ] 
was,  in  truth,  the  law  of  that  one  Catholic  Church  of  which  the 
English  Church  was  a  branch.  Concurrently  with  this,  however, 
we  had  a  national  canon  law,  not  a  complete  system,  or  furnish- 
ing a  rule  of  decision,  if  taken  by  itself,  for  all  cases;  for  this 
was  founded  solely  on  the  occasional  Legatine  Constitutions,  or 
ordinances  of  national  or  provincial  Synods.  Upon  these  we  have 
the  comments  of  Lyndewood  and  John  de  Atho,  which  show  con- 
clusively that  they  were  never  intended  to  overrule  generally,  or 
supply  the  place  of,  the  general  canon  law,  or  to  do  anything  more 
than  to  supply  deficiencies,  where  particular  local  circumstances 
made  it  necessary. 

B.B. — VOL.  liXXV.  84 
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In  this  part  of  the  argument,  it  is  hardly  in  coarse  to  consider 
the  effect  of  this  law  after  the  Reformation.  But  I  stop  for  one 
moment,  in  consequence  of  an  observation  or  two  which  has  been 
made,  to  offer  an  observation  upon  stat.  26  Hen.  YIII.  c.  19,  as  it 
affects  the  present  state  of  the  canon  law  in  this  country.  Now, 
the  proviso  which  has  been  referred  to  at  the  close  of  this  statute 
refers  expressly  to  the  preamble  and  is  confined  to  it.  But  that 
preamble  is  not  speaking  of  the  general  canon  law  ;  it  is  speaking 
of  the  canons  that  had  been  ordained  in  the  provincial  Synods  or 
Councils  of  this  country.  '*  Where,"  it  says,  "  the  King's  humble 
and  obedient  subjects,  the  clergy  of  this  realm  of  England,  have  not 
only  knowledged  according  to  the  truth,  that  the  convocations  of 
the  same  clergy,  is,  always  hath  been,  and  ought  to  be  assembled 
only  by  the  King's  writ,  but  also  submitting  themselves  to  the 
King's  Majesty,  have  promised  in  verbo  sacerdotii,  that  they  will 
never  from  henceforth  presume  to  attempt,  ^allege,  claim  or  put  in 
ure,  or  enact,  promulge  or  execute  any  new  canons,  constitutions, 
ordinance  provincial,  or  other,  or  by  whatsoever  other  name  they 
shall  be  called,  in  the  convocation,  unless  the  King's  most  Boyal 
assent  and  licence  may  to  them  be  had,  to  make,  promulge  and 
execute  the  same ;  and  that  his  Majesty  do  give  his  most  Boyal 
assent  aqd  authority  in  that  behalf:  And  where  divers  Constitutions" 
(the  lawyer  immediately  remembers  the  Constitutions  of  Othobon 
and  Otho  that  are  stated  in  Gibson),  '*  Ordinances  and  Canons  Pro- 
vincial or  Synodal,  which  heretofore  have  been  enacted,  and  be 
thought  not  only  to  be  much  prejudicial  to  the  King's  prerogative 
Boyal,  and  repugnant  to  the  laws  and  statutes  of  this  realm,  but 
also  over  much  onerous  to  his  Highness  and  his  subjects ;  the  said 
clergy  hath  most  humbly  besought  the  King's  Highness,  that  the 
said  Constitutions  and  canons  may  be  committed  to  the  examination 
and  judgment  of  his  Highness,  and  of  two  and  thirty  persons  of  the 
King's  subjects."  And  then  it  goes  on  to  state  the  terms  of  the 
commission  which  is  to  be  appointed  for  the  investigation.  Then, 
after  enacting  the  mode  in  which  the  Commissioners  are  to  proceed, 
it  provides :  **  That  such  Canons,  Constitutions,  Ordinances  and 
Synodals  Provincial  being  already  made,  which  be  not  contrariant 
or  repugnant  to  the  laws,  statutes  and  customs  of  this  realm,  nor  to 
the  damage  or  hurt  of  the  King's  prerogative  Boyal,  shall  now  still 
be  used  and  executed  as  they  were  afore  the  making  of  this  Act,  till 
such  time  as  they  be  viewed,  searched,  or  otherwise  ordered  and 
determined  by  the  said  two  and  thirty  persons."    It  is  well  known 
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that  that  commission  never  was  effective:  and  it  is  upon  that        Rbo. 
footing  that  *what  I  call  (distinguishing  it  from  the  general  canon  abohbibhop 
law)  the  national  canon  law  of  this  country  at  present  stands.  cahtbb. 

When,  then,  upon  a  point  of  ecclesiastical  law  arising  before  the       buby. 
Eefotmation,  the  decretals  or  works  of  the  canonists  are  cited,  surely       ^  ^^^  ^ 
the  presumption  is,  that  they  tell  us  truly  what  the  Church  law  in 
England  then  was,  and  the  ontus  lies  on  him  who  would  allege  that, 
by  reason  of  some  statute  or  contrariant  rule  of  the  common  law, 
the  case  was  not  decided  by  them. 

I  do  not  cite  again  the  different  passages  referred  to  in  the 
arguments,  nor  enter  into  the  criticism  which  was  addressed  to 
show  that  some  of  them  did  not  apply  to  confirmation  of  episcopal 
elections.  The  result,  to  my  mind  at  least,  left  it  clear  that  what 
had  been  decreed  by  Councils  had  been  adopted  into  the  canon  law ; 
that  elections  were  subject  to  confirmation  by  the  Metropolitan ; 
that  such  confirmation  was  a  real  judicial  proceeding ;  that  the 
process  of  the  election,  proeesgm  electionis,  and  the  persona  electi, 
were  the  subjects  for  consideration;  as  to  which  witnesses  were 
examined,  and  the  result  was  not  unfrequently  unfavourable  to  the 
elected.  It  was  contended  that  ^persona  electi  "  limited  the  inquiry 
only  to  his  identity :  b]it  this  was  conclusively  disproved  by  the 
causes  assigned  more  at  length  in  some  of  the  cited  passages,  and 
also  in  some  instances  actually  recorded  in  history,  from  which  it 
appeared  that  the  morals,  learning,  legitimacy,  any  thing,  in  short, 
which  went  to  make  up  canonical  fitness,  were  made  the  subject- 
matter  of  inquiry.  And  I  may  observe,  in  passing,  that  I  do  not 
remember  a  single  instance  in  which  the  persona  electi,  limited  to 
*the  point  of  mere  identity,  was  ever  brought  into  question  at  all.         [  *690  ] 

When  it  was  sought  to  show  the  actual  application  of  this  law  of 
confirmation  to  elections  of  English  Bishops,  a  difficulty  was  raised 
to  which  the  frequent  struggles  between  our  monarchs  and  Bome 
lent  a  colour.  When  the  monarchy  was  weak  or  the  Throne  con- 
tested, the  papal  power  often  made  advances;  the  practice  of 
provisions  would  often  interfere  with  the  Metropolitan's  confirma- 
tion; for,  if  the  Pope  nominated,  of  course  a  confirmation  was 
needless:  often,  too,  it  would  be  that  that  which  was  properly  the 
appellate  jurisdiction  would  draw  to  itself  improperly  the  original 
cognizance.  Still,  after  every  deduction  made  on  these  accounts,  a 
body  of  proof  remains,  substantial  and  abundantly  satisfactory, 
that  the  ordinary  jurisdiction  of  confirmation  was  in  the  Metropolitan. 

Here  I  allude,  as  I  intended  to  do  before,  to  the  instances  cited 
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Bio.        from  Wharton's  Anglia  Bacra,  a  book  ondoubtedly  of  great  interest ; 

ABOHBisHOP    ^^*  merely,  be  it  remembered,  a  modem  work — ^to  speak  as  modem 

®'  of  any  work  written  in  the  seventeenth  century, — not  merely  an 

BUST.  original  work  of  the  author  at  that  time,  but,  as  it  appears  from 
examining  into  it,  in  great  part  a  collection  from  ancient,  and  some 
of  them  contemporary,  writers.  The  instances  adduced  by  Mr. 
Badeley  ranged  from  1277,  5  Edw.  L,  to  1416,  3  Hen.  V.  I  do 
not  mean  to  repeat  them ;  but  I  take  the  first,  for  two  or  three 
reasons;  it  is  remarkable  for  several  circumstances  which  are 
mentioned  in  it.  The  monks  of  Winchester  elected  Robert  the 
Bishop  of  Bath  and  Wells  (i) ;   the  Archbishop  of    Canterbury 

[  •591  ]  rejected  him  for  having  formerly  *been  a  pluralist ;  and  this  was 
done  by  virtae  of  a  canon  of  the  Council  of  Lyons,  passed  only  three 
years  before.  It  is  observable  that  in  one  of  the  Constitutions  of 
Otho  or  Othobon,  I  forget  which  (2),  the  same  circumstance, 
pluralitatis  causa,  is  made  the  ground  of  objection  to  the  election  of 
a  Bishop.  A  second  elected  in  his  place  was  rejected  by  the  Arch- 
bishop, for  the  same  cause.  Here  we  have  two  instances  in  which 
a  canonical  offence,  first  created  by  a  foreign  Council,  was  made  the 
ground  of  rejection.  Upon  the  second  occasion,  the  Bishop  elect 
appealed  to  the  Court  of  Bome,  where  he  was  opposed  by  the 
Primate,  who  is  spoken  of  as  a  man  ecclesiastics  discipUna  obser- 
vantissimus.  Wharton  says,  he  was  so  intent  on  sustaining  the 
rejection  as  to  declare  that  he  would  resign  if  the  case  were  decided 
*  against  him ;  and  be  succeeded  in  having  his  judgment  confirmed. 
But  then  the  Pope  took  occasion  to  appoint  to  the  vacant  See  him- 
self, and  caused  the  consecration  to  take  place  at  once  at  Bome. 
The  new  Bishop  appears  from  his  name,  Pontissara,  to  have  been 
an  Italian,  already  archdeacon  of  Exeter,  probably  by  papal  pro- 
vision, and  professor  of  civil  law  at  Modena.  This  extract,  while  it 
is  strong  to  show  the  reception  of  the  canon  law,  the  jurisdiction  of 
the  Metropolitan,  and  the  reality  of  the  confirmation,  shows  also 
the  irregularities  which  would  often  occur  and  disturb  the  exercise 
of  that  jurisdiction,  owing  to  papal  interference.  This  author  is 
full  of  instances  which  show  the  operation  of  papal  provisions,  and 
of  appeals  to  Bome,  in  the  most  interesting  manner.     The  case  of 

[  •592  ]  Robert  Orforde,  the  fourteenth  Bishop  of  Ely  (8),  I  may  *mention  as 
an  example,  where,  after  election  objected  to,  and  cancelled  by  the 

(1)  Wharton,  Anglia  Sacra,  vol.  i.      to  Lyndwood*8  Provinciale. 

p.  :U5.  (3)  Wharton,  Anglia  Sacra,  yol.  i. 

(2)  Of  Othobon;  p.  133  of  Appendix      p.  640. 
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ArchbiBbop,  tbe  party  goes  to  Rome  and  appeals  against  tbe  rejec-        Rio. 
tion.    A  discussion  is  stated  to  have  taken  place  before  the  Pope  abohbishof 
and  his  Cardinals ;  a  statement  is  made,  by  the  Bishop  elect  to  the      Qj^^^g^. 
Pope,  of  the  examination  which  he  had  undergone,  and  the  answers       bust. 
that  he  had  made.     He  appears  to  have  conducted  himself  so  well, 
that  the  Pope  says :  '*  *  Certe  fili  bene  respondisti.      Non  te  inveni- 
mus,  sicut  scripsit  nobis  frater  noster  Gantuariensis,  vas  vacuum ; 
immd  vas  omni  bonitate  et  scientia  repletum  te  esse  approbamus.' 
Et  suam  confirmavit  electionem ;  ac  ibidem  celebrari  fecit  ipsius 
consecrationem."    Here  is  an  instance  in  which  the  appellate  Court, 
pronouncing  the  judgment  which  ought  to  have  been  pronounced 
below,  carries  it  into  effect  by  celebrating  the  consecration  upon  the 
spot.    The  termination  of  this  affair  shows  an  instance  of  the  real 
grievance  which  this  country  sustained  under  papal  exactions  and 
usurpations ;  for  it  is  said  :  *'  His  itaque  negotiis  feliciter  expeditis, 
iter  versus  Angliam  statim  arripuit ;  et  ad  suam  Elyensem  ecclesiam 
prospere  pervenit ;    plus  quam  xv.  millibus  librarum  sere  alieno 
oneratus."     So  that  the  appeal  had  cost  him  15,0002.,  the  enormity 
of  which  sum  at  that  time  of  day  can  be  easily  ascertained. 

I  have  stated  that  the  latest  instance  which  I  have  noted,  as 
referred  to  in  the  argument,  was  of  the  year  1416,  the  case  of 
John  Wakeryng,  Bishop  of  Norwich  (i).  He  was  confirmed  by  the 
Metropolitan,  under  circumstances  which  at  first  sight  create  a 
difiGiculty,  but,  I  think,  on  consideration,  are  not  only  explainable, 
bat  may  serve  to  throw  light  on  the  language  of  the  statute  *now  [  *69S  ] 
in  question.  This  was  the  period  of  the  great  papal  schism. 
There  were  three  Antipopes.  Henry  V.,  preserving  a  neutrality 
between  the  rival  candidates,  treated  the  See  of  Bome  as  vacant ; 
and,  by  consequence,  those  bulls  and  briefs  which  had  become 
established  as  necessary  to  the  completion  of  episcopal  election 
could  not  be  procured  from  any  one.  An  Act  of  Parliament,  there- 
fore, passed  in  8  Hen.  Y.  (2),  reciting  that,  for  this  reason, 
confirmations  could  not  be  made,  and  great  inconveniences 
followed,  and  enacting  that,  during  the  avoidance  of  the  Apostolic 
See,  Bishops  elect  should  be  confirmed  by  the  Metropolitans, 
without  excuse  or  delay  made  on  that  account,  and  that  the  King's 
writs  should  issue  to  the  MetropoUtans,  straitly  charging  them  to 
perform  the  said  confirmations,  and  all  that  to  their  ofSce  therein 
appertains ;  and  also  to  the  elected  that  they  should  effectually 

(1)  Wharton,  Anglia  Sacra,  torn.  i.  (2)  Eot.  Pari.  vol.  iv.  part  2,  p.  71. 

p.  417. 
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porsne  their  confirmations  before  the  Archbishop.  In  the  fourth 
voltune  of  Bymer's  Foedora,  in  the  second  part,  p.  156,  will  be 
foonci  the  writs  accordingly  issued  both  to  Wakeryng,  the  Bishop 
elect,  and  the  Metropolitan,  for  the  confirmation.  That  to  the 
latter  enjoins  him  to  proceed,  ''Absque  excusatione  seu  dilatione 
aliquali,  procedatis,  ac  cietera  omnia,  quae  vestro  canonice  incum- 
bunt  officio,  in  hac  parte,  peragatis  et  exequamini."  It  is  not  to 
be  inferred  that  the  confirmations  were  ordinarily  by  the  Pope,  but 
that  the  Metropolitan  could  not  proceed  to  confirmation  or  the 
other  duties  which  were  canonically  incumbent  on  him  as  such, 
upon  the  election  of  a  suffragan  within  his  province,  without  a 
mandate  or  bull  from  the  Pope.  The  language  of  the  statute  and 
writs  shows  that  confirmation  was  part  of  the  canonical  *duty  of 
the  Metropolitan ;  and  it  shows  also  that  at  the  time  the  King's 
assent  to  the  election  was  not  sufficient  by  the  common  law  of  the 
Church  without  the  Pope's  sanction  to  the  confirmation.  The 
stat.  3  Hen.  V.  (i)  was  a  temporary  measure,  which  met  the 
difficulty  occasioned  by  a  vacancy  of  the  Apostolic  See ;  nothing  can 
be  stronger  to  show  the  imperfectness  of  the  Boyal  title  of  itself 
completely  to  fill  up  Bishoprics.  We  find  from  Wharton  (Anglia 
Sacra,  torn.  1,  p.  417)  that,  when  the  Council  of  Constance  had 
terminated  the  papal  schism,  and  Martin  V.  was  elected  Pope,  he 
ratified  both  the  confirmation  and  consecration  of  this  very 
Wakeryng,  who  had  attended  the  Council  with  other  ambassadors 
from  Henry.  With  the  election  of  Martin,  the  statute  8  Hen.  V.  (i) 
would  expire,  and  that  state  of  things  would  revive  which  the 
several  statutes  of  Hen.  YIII.,  passed  shortly  before  stat.  25 
Hen.  YIII.  c.  20,  and  that  statute  itself,  show  us  to  have  been  then 
existing;  the  Chapters  electing,  with  apparent  freedom,  but 
certainly  under  the  indirect  influence  of  the  Crown ;  the  Pope  then 
upon  request  issuing  various  bulls,  which  had  been  made  necessary, 
no  doubt,  for  the  purpose  of  exercising  influence  and  exacting 
money ;  among  others,  one  to  the  Metropolitan  to  proceed  canoni- 
cally to  confirmation  and  consecration;  the  Metropolitan  then 
undertaking  the  confirmation  subject  to  appeal,  and  finally,  on 
approval,  if  no  appeal  made  or  the  Pope  did  not  by  some  assump- 
tion of  power  interpose,  the  consecration. 

Before  I  pass  from  this  part  of  the  subject,  let  me  observe  that 
every  case  of  papal  confirmation  and  consecration  must  not  be 
taken  as  evidence  against  the    Metropolitan's    ordinary  power. 
(1)  Eot.  Pari.  vol.  iv.  part  2,  p.  71. 
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Rightly  or  wrongfully  *(and,  had  the  Bishop  of  Eome,  happily  for        Bao. 
Christendom,  been  content  with  the  lawful  precedence  and  power  abobbishop 
which  he  might  have  claimed  as  patriarch,  he  would  rightly  have      oahtbiu 
claimed  appellate  jurisdiction  in  such  matters),  but,  at  all  events,        bubt. 
as  matter  of  fact,  he  claimed  and  exercised  it.    If,  therefore,  he      ^  *^^^  ^ 
decided  on  appeal  in  favour  of  the  Bishop  elect,  his  decision  was 
in  fact  a  confirmation ;  and  he  might,  as  appellate  Judge,  then 
execute  the  duty  of  the  inferior  Judge,  and  consecrate  at  once. 
When  beyond  this  he  took  on  him,  having  rejected  the  Bishop 
elect,   to  confer  the  See  on  a  nominee  of  his  own,  this  was  a 
mere    usurpation,   growing    out  of    his  wrongful  assumption  of 
the  title  and  place  of  universal  Bishop  of  the  whole  Christian 
Church. 

I  now  close  an  inquiry  which  I  am  sensible  I  have  been  led  to 
follow  to  a  wearisome  length ;  and  yet  I  cannot  expect,  imperfectly 
as  the  case  has  been  expanded  even  at  this  length,  to  have  con- 
veyed so  clear  a  view  to  others,  as  I  seem  to  myself  to  have,  or  so 
strong  a  conviction  that,  when  Henry  VIII.  and  his  Parliament 
came  to  legislate  with  regard  to  episcopal  elections,  they  had  to 
deal  with  confirmations  by  the  Metropolitans  as  real  transactions, 
judicially  conducted  by  them,  in  virtue  of  a  jurisdiction  from  the 
earliest  times  inherent  in  their  office. 

We  are  now  to  see  how  they  have  dealt  with  confirmations  in  the 
famous  statute  under  consideration.  But  the  examination  which  I 
have  to  make  of  its  several  clauses  will  be  more  intelligible,  if  I 
preface  them  with  a  statement  of  the  general  view  which  I  take  of 
its  policy  and  purview.  And,  in  forming  this,  I  think  myself 
bound,  as  a  lawyer,  to  regard  only  the  legitimate  and  certain 
guides  to  interpretation  which  *the  state  of  things  at  the  time  it  [  *^d6  ] 
passed,  the  existing  mischiefs  proposed  to  be  remedied,  its  own 
language,  and  contemporary  statutes,  afford.  The  personal 
character  or  wishes  of  the  monarch,  on  the  one  hand,  it  would 
be  unsafe  to  attach  much  importance  to,  unless  I  knew,  on  the 
other,  the  amount  of  ability,  sound  heartedness,  devotion,  or  power, 
which  might  be  found  in  the  individual  framers  who  penned  or  in 
the  united  body  which  enacted  it. 

1  conceive,  then,  that  there  were  two  prevailing  objects :  the  first, 
to  put  on  a  clear  foundation  the  Boyal  power  in  the  nomination  of 
Bishops.  Although  the  Crown's  right  to  present  was  in  substance 
well  acknowledged,  whether  depending  on  the  supposed  right  of 
patronage,  or  the  inherent  and  constitutional  right  of  the  Crown, 
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Bbo.        yet,  in  the  theory  of  the  law,  the  office  of  Bishop  was  an  elective 

Abobbibhop   one,  and  elections  were  free ;  and  these  two  principles  woald  some- 

Cantsb-      times  be  found  in  contest  with  each  other.     The  exercise,  too,  of 

BUBT.        the  Crown's  right,  in  spite  of  previous  statutes,  would  sometimes, 

indeed  not  seldom,  be  impeded  by  papal  interference,  in  the  way  of 

provision.    I  may,  in  passing,  observe  that  the  recitals  of  ancient 

statutes,  and  the  language  of  our  text  books,  place  the  right  of  the 

monarch  much  more  on  patronage  than  on  Imperial  power.     The 

Bishoprics   were    donatives,  in  the  commencement,  because  the 

Grown  had  founded  and  endowed  them.    When,  at  an  early  period, 

elections  revived,  the  Grown  was  still  patron,  and  presented ;    but 

then  revived  confirmation  :    and  the  analogy  between  a  Bishopric 

and  an  inferior  presentative  benefice  was  in  this  point  complete. 

The  second,  and  perhaps  more  urgent,  object  was,  effectually  to 

[♦697]      prevent  all  *interference   from    Rome  with   the  completing  the 

making  of  the  Bishop  whom  the  *Grown  should  have  nominated, 

and  also  to  secure  the  prompt  obedience  of  the  Metropolitan  to  the 

Boyal  commands. 

For  effecting  the  first  object,  it  was  not  thought  necessary, 
probably  not  desirable,  to  alter  the  ancient  canonical  mode  of 
proceeding  by  election.  If  lawyers  and  canonists  were  engaged,  as 
is  probable,  or  consulted,  in  the  framing  of  the  Act,  they  would  be 
aware  of  many  inconveniences  which  might  arise  from  a  departure 
from  the  ancient  mode.  The  law  had  attached  certain  rights  to 
certain  steps  in  the  process  (see  Evans  v.  Ascuitlie)  (i) ;  and  evils, 
foreseen  and  unforeseen,  and  of  course  not  easily  to  be  guarded 
against,  might  be  apprehended.  If  divines,  as  is  still  more 
probable,  were  consulted,  they  would  naturally  be  slow  to  sever 
one  link  unnecessarily  from  the  venerable  chain  which  bound  our 
Ghurch  in  communion  with  the  great  Christian  commonwealth. 
Election,  therefore,  was  preserved  :  but,  as  it  was  to  be  preserved 
in  form  only,  that  change  was  clearly  and  unambiguously  made  by 
the  introduction  of  a  new  instrument,  the  letter  missive ;  and  the 
statute  was  so  worded  that  no  question  could  possibly  be  raised ; 
nothing  was  left  to  cavil  or  exception. 

Assuming  that  the  Chapters  proceeded  according  to  law,  for 
effecting  the  second  object  nothing  new  was  required  to  be  added  in 
the  remaining  steps.  Some  things  would  be  to  be  taken  away. 
There  would  be  confirmation,  still  as  necessary  as  before ;  for  there 
was  no  intention   to   interfere  with   the  Metropolitan's  inherent 

(1)  Palm.  457,  472. 
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powers,  or  to  disturb  the  ancient  relations  between  ^himself  and        Bbo. 
his  suffragans,  and  the  King  might  be  deceived  in  his  appointment,  arohbishop 
and  did  not  arrogate  to  himself  spiritual  powers.     Not  a  word,      o^'br- 
therefore,  was  admitted  which  might  be  interpreted  to  derogate        buby. 
from  the  Metropolitan's  jurisdiction ;  rather  it  was  increased,  by       ^  *^®®  ^ 
relieving  it  entirely  from  all  papal  review.     Consecration  would 
follow  on  confirmation,  as  before :  but  in  both  it  was  necessary, 
especially  at  the  time  of  the  enactment,  both  to  guard  the  Metro- 
politan on  the  one  hand,  and  the  Church  and  the  Crown  on  the 
other,  in  the  case  of  Bomish  tendencies  in  the  Metropolitan,  from 
every  sort  of  papal  interference  or  impediment,  by  the  severest 
sanctions. 

If  these  were  all  the  provisions  of  the  statute,  there  would  be  no 
difficulty  in  the  view  I  have  presented  of  it;  but  something 
remains.  Two  parties  were  concerned  in  the  making  of  a  Bishop, 
after  the  nomination  by  the  Crown.  The  electors  and  the  Metro- 
politan both  might  thwart  the  nomination  ;  the  former  by  refusing 
to  elect,  the  latter  by  refusing  to  confirm  and  consecrate.  The 
former  might  be  punished  for  disobedience,  but  could  not  be  com- 
pelled to  elect;  and  therefore,  in  the  place  of  a  formal  election, 
where  that  was  refused,  the  King  was  to  nominate  by  letters  patent. 
In  reason,  perhaps,  it  might  have  been  expected  that  in  this  case 
some  new  process  equivalent  to  confirmation  should  have  been 
provided.  Confirmation  itself  in  terms  would  not  be  preserved; 
ior  that  was  the  act  of  a  superior  authority,  and  would  have  been  a 
scarcely  decorous  process  to  be  carried  on  in  respect  of  one  who 
was  the  direct  grantee  of  the  Crown  ;  and  ancient  usage,  besides, 
had  appropriated  that  process  to  election.  The  Crown  would  be 
unwilling  to  create  anew  any  substitute ;  *and  it  was  the  less  [  '^^^  ] 
necessary,  because  the  Metropolitan's  power  and  responsibility 
remained  untouched  in  the  consecration  ;  and,  though  he  might  be 
punished  for  wilful  and  groundless  refusal  to  consecrate,  he  could 
not  be  compelled  to  do  that  act ;  and  no  provision  was  made  (a 
most  remarkable  circumstance)  for  procuring  the  consecration  by 
any  other  means  of  him  whom  the  Metropolitan  should  refuse  to 
lay  his  hands  upon. 

Let  us  now  see  whether  the  statute  itself  does  not  agree  with  the 
view  I  have  presented.  The  first  and  second  sections  recite  those 
parts  of  stat.  28  Hen.  YIII.  c.  20,  for  restraint  of  payment  of 
annates  to  the  See  of  Bome,  which  regarded  the  impediments  to 
consecrations  growing  out  of  the  alleged  papal  exactions,  and 
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Reg.         provided  conditionally  for  the  consecrations  to  proceed  withoat  r^ard 

AB0HBI8HOP   to  the  papal  bulls  where  they  were  vexatioasly  delayed  ;  and  state 

Canteb-      ^^^^  these  provisions  had  been  made  absolute  by  the  King's  ratifi- 

BUBY.  cation  of  them,  in  consequence  of  the  failure  of  any  satisfactory 
settlement  with  the  Court  of  Bome.  The  grievances  suffered  from 
the  Court  of  Bome  are  presented  as  the  mischief  to  be  remedied ; 
and  the  whole  spirit  and  language  are  studiously  hostile.  He  who 
in  the  recited  statute  but  two  years  before  had  been  our  "holy 
father  the  Pope,"  or  **The  Pope's  Holiness,"  is  now  the  "Bishop 
of  Bome,  otherwise  called  the  Pope; "  and  the  "  Court  of  Bome  " 
is  changed  to  the  "  See  of  Bome."  The  recited  Act  had  made 
only  the  conditional  provisions  before  alluded  to,  but  had  not 
plainly  and  certainly  expressed  in  what  manner,  for  the  future. 
Archbishops  and  Bishops  should  be  elected,  presented,  invested 

[  *600  ]  and  consecrated.  The  third  section  of  the  Act  therefore  ^first 
takes  away  absolutely  for  the  future  all  presentations  to  Bome,  all 
procuring  of  bulls  or  palls,  or  other  things  requisite  for  an  Arch- 
bishop or  Bishop,  from  Bome,  and  all  payments  of  any  kind  for 
them. 

Thus  far  every  word  in  the  Act  is  directed  against  Bome.  In 
the  fourth  section  begin  the  positive  provisions.  First  comes  the 
licence  under  the  Great  Seal,  "as  of  old  time  hath  been  accus- 
tomed," to  proceed  to  an  election.  Here  the  word  "  election  "  is 
used  as  a  known  term  ;  no  form  is  prescribed  ;  every  thing  is  to  be 
done  in  this  respect  as  before.  Then  is  added  the  new  "letter 
missive,"  containing  the  name  of  the  person  whom  the  electoral 
body  shall  elect  and  choose ;  they  are  then,  "  with  all  speed  and 
celerity,"  in  due  form  to  elect  the  said  person  named  and  none 
other.  The  object  of  election  has  now  been  spoken  of  twice  simply 
as  "  the  person ; "  no  qualification  of  any  kind  has  been  mentioned, 
nor  will  any  be  found  through  the  whole  statute ;  and  the  Crown 
lawyers  are  driven  to  contend,  as  they  have  done,  that  no  qualifi- 
cation was  intended,  nor  can  be  admitted.  As  to  canonical  age, 
they  say  that  a  restraint  on  the  generality  of  this  Act  was  created 
by  later  statutes,  the  statutes  of  Edward  YI.  and  Charles  H.  (i) ; 
but,  even  as  to  that,  they  contend  that  the  Crown  was  unfettered 
when  this  Act  passed ;  and,  as  to  every  other  canonical  impedi- 
ment, every  consideration  of  learning,  morals  and  faith  is  so 
at  this  moment.  As  I  understood,  and  I  should  be  very  sorry  to 
misrepresent,  the  argument  of  one  of  the  learned  counsel,  he  met 

(1)  A7Ue,  p.  486. 
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the  difficulty  of  canonical  impediments  by  attributing  to  the  Grown,  R«a. 
as  sapreme  Head  of  the  Church,  the  dispensing  power  of  the  Pope,  abohbishof 
and  affirmed  that  *the  mere  act  of  naming  a  minor  in  the  letter  o^ktibb- 
missive  was  a  virtual  and  effective  exercise  of  the  power.  I  will  bury. 
only  say  these  are  strange  arguments  to  be  now  advanced,  against  ^  ^ 
which,  as  a  member  of  the  English  Catholic  Church,  I  strongly 
protest.  Whether  it  may  be  that  the  letter  missive  joined  to  the 
licence  to  elect  can  be  taken  in  such  a  sense  to  reduce  the  election 
to  a  mere  form,  so  as  to  make  the  act  of  the  electors  merely 
ministerial,  and  therefore  to  render  all  consideration  of  qualifica- 
tion quite  immaterial,  it  is  not  necessary  now  to  decide,  and  I  will 
not  take  on  me  to  affirm.  I  should  rather  think  that  the  silence 
of  the  whole  Act  as  to  qualification  is  to  be  attributed  to  this,  that 
it  was  passed  entirely  alio  intuitu^  and  left  that  matter  to  be  con- 
sidered, as  it  had  been  before,  by  the  proper  ecclesiastical  authority. 
Upon  failure  of  an  election  by  the  delay  of  the  Chapter,  the  statute 
next  authorises  the  Crown  to  nominate  and  present  by  letters 
patent  such  person  as  it  shall  think  able  and  convenient ;  and,  by 
the  fifth  section,  the  Archbishop  of  the  province,  for  to  him  alone, 
if  there  be  one  at  the  time,  the  nomination  and  presentment  must 
be  made,  *'  shall  with  all  speed  and  celerity  invest  and  consecrate  " 
the  patentee,  ''  and  give  and  use  to  him  pall,  and  all  other  bene- 
dictions, ceremonies  and  things  requisite  for  the  same,  without 
suing,  procuring  or  obtaining  hereafter  any  bulls  or  other  things 
at  the  See  of  Rome,  for  any  such  office  or  dignity  in  any  behalf." 
Here,  as  before  with  regard  to  the  election,  the  words  '*  all  speed 
and  celerity "  are  introduced ;  the  consecration  is  to  be  in  the 
ancient  form ;  all  the  same  ceremonies  are  to  be  used,  but  without 
procuring  any  authority  from  Bome.  It  is  not  a  command  to  the 
Archbishop  simply  to  consecrate,  but  to  ♦consecrate  "  with  all  I  *^^  1 
speed  and  celerity,"  so  as  not  by  delay  to  allow  time  for  impedi- 
ments from  Bome  to  arrive;  and  without  himself  suing  for  or 
procuring  any  authority  whatever  from  Bome. 

The  statute  then  returns  to  the  elected  Bishop.  ''Their 
election,"  it  is  enacted,  that  is,  the  election  of  the  electors,  *'  shall 
stand  good  and  effectual  to  all  intents;  "  and,  after  certification  of 
it  to  the  Crown,  the  person  elected  **  shall  be  reputed  and  taken 
by  the  name  of  lord  elected"  of  the  See.  These  are  words  on 
which  great  reliance  is  not  unreasonably  placed ;  and  it  would  be 
uncandid  in  me  to  deny  that  I  have  felt  their  weight:  but  they 
seem  to  me  to  be  inserted  with  a  twofold  view :  first,  to  meet  one 
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Bbo.         of  the  great  divisions  into  which  the  inquiry  at  confirmation  was 

AB0HBI8H0P   by  the  canons  branched — I  mean  the  processus  electionis;  so  far  as 

Oamtbb-      *^®  electors  were  concerned  and  their  act  of  election,  there  was  to 

BURY.  be  no  impeachment  of  their  proceeding ;  whether  the  party  were 
qualified  canonically  or  not,  their  act  was  good,  and  the  party 
became  lord  elect :  and,  secondly  and  mainly,  this  election  was  to 
have  its  virtue  without  the  aid  of  any  papal  allowance. 

The  lord  elect  is  then  to  make  his  ''  oath  and  fealty  only  to  the 
King's  Majesty,"  prohibited  thus  from  any  oath  of  subjection  to 
Bome ;  and  the  Grown  shall  signify  the  election  to  the  Archbishop, 
requiring  him  to  ''  confirm  the  said  election:"  the  words  ''speed 
and  celerity  "  are  here  omitted ;  and  he  is  required  *'  to  invest  and 
consecrate  the  said  person  so  elected  to  the  office  and  dignity  that 
he  is  elected  unto,  and  to  give  and  use  to  him  all  such  benedictions, 
ceremonies,  and  other  things  requisite  for  the  same,  without  any 
suing,  procuring  or  obtaining  any  bulls,  letters  or  other  things 
from  the  See  of  Bome  for  the  same  in  any  behalf." 

[  6<>3  ]  Upon    this    section  the   question  turns.      The  Archbishop  is 

directed  "  to  confirm  "  "  and  to  invest  and  consecrate,"  "  and  to 
give  and  use  all  such  benedictions,"  &c.  No  description  is  given 
of  any  one  of  these  three  things.  If  he  had  asked,  immediately 
after  the  statute  passed,  ''How  invest?  how  consecrate?"  the 
answer  would  be,  *'  As  you  did  before  the  Act  passed,  except  where 
it  specially  provides  to  the  contrary."  If  he  had  asked,  "  What 
will  be  the  legal  effects  of  investiture  and  consecration  ?  "  the  only 
answer  would  be,  **  the  same  as  they  were  before."  "  What  are 
my  functions  in  investing  and  consecrating?"  The  same  answer 
surely  must  be  given ;  and,  if  the  same  questions  were  put  as  to 
confirmation,  must  the  answers  all  be  different?  "You  were  a 
Judge  before ;  you  are  a  minister  now :  you  were  bound  to  inquire 
and  examine  before ;  you  can  do  neither  now :  you  were  bound  to 
reject  one  whom  you  believed  improper  for  the  office  before ;  you 
cannot  do  so  now."  If  such  answers  were  given,  might  not  the 
inquirer  ask  on  what  words  in  the  statute  they  were  founded  ?  If 
there  were  no  clear  words,  on  what  strong  implication  they  rested  ? 
And  would  he  not  be  entitled  to  demand  the  strongest  implication 
before  he  consented  to  any  thing  so  seemingly  unconscientious? 
Or  could  he  think  any  implication  strong  enough  if  he  found  that 
he  was  still  expected  to  proceed  in  this  new  thing,  miscalled  con- 
firmation, according  to  the  same  judicial  form,  and,  still  worse, 
with  the  same  religious  rites  accompanying  and  seeming  to  sanctify 
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it,  in  the  house  of  God,  as  he  had  been  accustomed  to  before,  when         Beg. 
it  was  no  form,  but  all,  in  substance,  which  it  assumed  to  be  ?  abohbishop 

But,  if  the  words  which  close  the  sentence  and  refer  to  Eome  be      CANTBa. 
only  held  to  override  the  words  "confirm,"  "invest,"  and  "con-       vury. 
secrate,"  as  they  not  unnaturally  would  do,  not  only  this  great       L  ^*  j 
difficulty  is  avoided,  but  a  meaning  is  given  to  the  whole  which  is 
perfectly  consonant  with  the  purview  of  the  Act,  and,  in  addition, 
a  great  defect  is  removed  from  its  provisions ;  for  then  it  cannot  be 
objected  that  the  Crown  may  make  any  one  a  Bishop — heretic, 
infidel  or  bad  liver — without  reference  to  age,  orders  or  canonical 
qualifications  of  any  sort.     It  can  only  do  what  the  electoral  body 
could  have  done  before,  however  constituted,  in  all  ages  of  the 
Church,  subject  only  to   the  judicial  inquiry  of  him  on  whom 
the  Church,  not  the  Crown,  be  it  observed,  had  cast  the  most 
responsible  duty  of  consecration. 

I  think  it  was  felt  in  the  course  of  the  argument  that,  unless  it 
was  possible  to  separate  the  consideration  of  consecration  from 
that  of  confirmation,  a  very  great  difficulty  was  cast  upon  the 
Crown  lawyers.  I  own  I  think  that  that  separation  cannot  be 
made.  I  think  that  that  difficulty  cannot  be  removed.  I  would 
ask,  then,  any  person  of  ordinary  sense  and  conscientious  feeling 
to  read  the  order  of  consecrating  Bishops  now,  or  the  order  of 
consecrating  them  in  the  time  of  Edward  VI.,  nearer  to  the  period 
of  the  Beformation,  of  which  we  are  speaking,  which  may  be  taken 
undoubtedly  not  to  be  a  whit  more  stringent  or  more  solemn  than 
the  rites  of  the  Boman  Catholic  Church  in  the  same  respect,  and 
let  him  tell  me  whether  it  is  possible  to  suppose  that  the  Arch- 
bishop proceeding  in  that  function  of  consecration  proceeds  merely 
ministerially. 

The  seventh  section  follows,  with  its  penal  clauses.  It  is 
divided  into  three  parts :  first  the  electors  for  not  *proceeding  to  [  ♦eos  j 
election,  and  signifying  the  same  within  twenty  days;  secondly, 
the  Archbishop  or  Bishop  for  refusing,  and  not  confirming,  invest- 
ing and  consecrating  with  all  due  circumstance,  within  twenty 
days  after  signification  or  presentation;  thirdly,  these,  or  any 
other  person,  for  admitting,  maintaining,  allowing,  obeying,  doing 
or  executing  any  censures,  excommunications,  interdictions,  inhi- 
bitions or  any  other  process  or  act,  to  the  let  of  the  due  execution 
of  the  Act,  and  their  aiders,  counsellors  and  abettors;  incur  the 
penalties  of  prcemunire. 

In  the  two  first  cases,  a  time. and  a  short  time  is  set;  and  from 
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bbo.  the  shortness  of  the  time  it  is  inferred  that  the  acts  to  be  done 
ABOHBIBHOP  i^iust  necessarilj  have  been  such  in  their  nature  as  might  commonly 
Caktke  ^  ^^^®  within  those  short  periods.  This  argument,  however, 
BURT.  assumes  the  nature  of  the  non-feasance  which  would  bring  a  party 
within  the  penalties.  If  every,  even  honest,  delay  which  overran 
the  twenty  days  were  conclusively  a  breach,  there  would  be  some- 
thing in  it ;  though  even  then  it  may  well  be  supposed  that,  even  as 
regards  confirmation,  the  only  one  to  which  the  argument  applies 
with  any  force,  ordinarily  the  process  might  be  expected  to  close 
within  that  period,  and  as  short  a  period  as  could  reasonably  be 
assigned  we  should  expect  to  find  allowed  in  an  Act,  all  through 
which  the  fear  of  process  from  Bome  is  most  apparent.  But  in 
truth  the  argument  falls  to  nothing,  if  in  confirming  the  Archbishop 
was  engaged  in  a  judicial  act ;  for  then  I  have  no  doubt  that,  if, 
while  honestly  engaged  in  prosecuting  it  without  delay,  he  was  pre- 
vented from  completing  it  within  the  time  by  the  necessary  length 
of  the  inquiry,  he  would  have  a  perfect  answer  to  an  indictment. 
[  ^606  ]  The  ^twenty  days  may  have  been  quite  long  enough  to  ascertain 
whether  he  was  wilfully  and  capriciously  refusing  to  obey  the 
statute :  and  in  that  sense  I  believe  the  limitation  of  time  to  have 
been  enacted. 

I  have  now  very  imperfectly,  and  very  hastily,  though  on  that 
account  at  the  greater  length,  I  fear,  examined  this  statute.  In  the 
course  of  the  argument  the  phrase  **  Magna  Charta  of  Tyranny  " 
was  used  with  reference  to  it,  with  a  personal  allusion,  of  course 
perfectly  understood.  According  to  my  view,  this  term  appears  to 
be  exaggerated.  The  statute  in  that  view  is  indeed  excessive  in  the 
measure  of  its  punishment ;  but  that  excess  may  well  be  excused 
with  reference  to  the  usual  standards  of  punishment  in  the  age  in 
which  it  passed,  and  by  considering  that  it  did  but  adopt  a  mode  of 
punishment  which  it  found  in  the  statute  book,  appropriated  as  it 
were  to  offences  of  a  similar  kind,  those,  namely,  of  improper  com- 
munications with  the  See  of  Bome.  It  is  to  be  remembered  that, 
so  late  as  in  the  last  century  only,  the  same  punishment,  with  no 
such  excuse,  and  only  under  the  mad  excitement  of  the  moment, 
was  awarded  for  frauds  committed  against  the  South  Sea  Bubble 
Act  (i).  But,  if  the  statute  be  rightly  construed  by  the  Crown  lawyers, 
then  the  phrase  is,  in  my  opinion,  a  perfectly  just,  a  strictly 
measured  one,  not  because  it  casts  off  the  vexatious  interference 
of  Bome  with  a  somewhat  rough  hand,  or  asserts  the  prerogative 
(1)  Stat.  6  Geo.  L  c.  18,  8.  19. 
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of  the  Crown  in  the  nomination  of  Bishops  with  over  urgent  Rbg. 
severity,  but  because  it  bids  freemen  and  Christians  still  to  wear  abohbishop 
the  garb  of  freemen,  and  use  the  most  solemn  ordinances  of  their  c^^tbb- 
religion,  yet  *bear  an  intolerable  yoke  on  their  consciences,  and  bdby. 
profane  those  ordinances  by  the  most  bare-faced  mockery ;  because  ^  *^^^  ^ 
it  commands  the  highest  officers  in  our  holy  Church  to  assume  the 
form  and  countenances  of  Judges,  to  hold  the  semblance  of  an  open 
Court,  to  invite  opposers,  and  swear  witnesses  on  the  Gospels,  to  pro- 
nounce a  solemn  sentence  in  the  name  of  the  Saviour,  and  yet  tells 
them  that  all  this  is  but  shadow  and  sham,  that  they  are  but 
ministers  and  servants,  with  no  more  discretion,  as  to  the  acts  they 
perform,  than  the  merest  slave  of  the  most  absolute  master; 
because,  worst  of  all,  if  worse  can  be,  it  compels  them  to  summon 
their  comprovincial  Bishops  to  aid  them  in  consecrating,  no  matter 
whom,  bad  liver,  heretic,  Jew,  or  Turk,  in  violation  of  their 
own  most  solemn  vows,  against,  it  may  be,  their  own  deep 
convictions  and  most  ascertained  knowledge :  it  bids  them  in 
prayer  and  solemn  hymn  to  invoke  the  presence  of  the  Holy  Spirit 
to  this  monstrous  profanation;  in  the  most  awful  language,  to 
confer  that  immeasurable  gift  on  the  mocking  infidel  it  may  be,  before 
them,  and  to  minister  to  him  that  rite  from  which  on  the  morrow 
they  would  be  bound  in  strictness  to  exclude  him.  And  all  this  it 
bids  them  do,  as  it  is  said,  without  possibility  of  defence,  with  no 
plea  that  could  be  sustained  in  a  court  of  justice  in  case  of  dis- 
obedience ;  and  then  strips  them  of  the  Queen's  protection,  forfeits 
their  lands  and  tenements,  goods  and  chattels,  casts  their  bodies 
into  prison  for  life,  or  during  the  pleasure  of  the  Crown.  As  no 
infidel  could  contrive  a  more  blasphemous  mockery  of  religion  than 
such  a  consecration  would  be,  so  it  would  puzzle  a  tyrant  to  invent 
a  more  cruel  and  disproportionate  punishment.  It  is  my  consola- 
tion, and  a  great  one  it  ^is,  that  I  do  not  and  cannot  so  interpret  [  *0O8  ] 
the  statute.  I  do  not  believe,  nor  shall  I,  until  I  am  told  so  by  the 
highest  judicial  authority  in  the  land,  that  we  have  such  a  law 
under  which  we  live.  I  do  not  believe  that  in  any  age,  or  under 
any  monarch,  Lords  and  Commons  of  England  would  be  found  to 
pass  a  law  with  such  enactments  as  these,  under  which  such  things 
could  ever  be  possible.  I  cannot  think  that,  for  so  many  centuries, 
holy  men  should  have  been  found,  in  unbroken  series,  content  to 
lay  on  their  consciences  so  heavy  burdens.  I  will  not  admit  that 
Henry  VIII.  would  have  given  the  Koyal  assent  to  such  a  law,  so 
understood.    Tyrant  though  he  was,  strongly  under  the  influence 
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Beo.        of  passion,  and  ardently  fond  of  power,  so  blind  and  inconsistent  is 

abohbishop   nian,  he  certainly  thought  himself  a  Churchman  in  the  highest 

Cavtbb-      sense  of  the  word ;  he  glorified  personally  in  the  title  of  "  Defender 

BURT.        of  the  Faith ; "  and  it  was  only  two  years  before  the  statute  in 

question  was  passed,  that  he  gave  his  Boyal  assent  to  another  in 

which  he  asserted  that  he  '*  and  all  his  natural  subjects,  as  well 

spiritual  as  temporal,  been  as  obedient,  devout,  Catholic  and  humble 

children  of  God,  and  holy  Church,  as  any  people  be  within  any 

realm  christened  "  (i). 

But  it  was  said  that  the  construction  of  the  statute  which  I 
deprecate  in  such  strong  language  (language  I  meant  not  to  be 
strong,  but  the  simple  statement  of  the  ideas  which  it  conveys 
makes  it  seem  strong)  only  brings  about  in  substance  the  same 
state  of  things  as  by  law  now  exists  in  the  realm  of  Ireland  and  in 
[  *609  ]  our  colonial  Church.  As  regards  the  latter,  the  argument  *iB 
wholly  unfounded ;  the  Sees  have  been  created  in  the  colonies,  and 
the  Bishops  appointed,  not  under  any  Acts  of  the  Legislature,  but  by 
the  exercise  of  the  Boyal  prerogative  alone  ;  and  the  Metropolitan  is 
under  no  statutory  compulsion  whatever  as  to  the  consecration ;  it 
cannot  be  pretended  that  he  may  not  exercise  an  entire,  though  of 
course  responsible,  discretion  as  to  the  performance  of  that  rite  in 
any  given  case.  And,  as  to  Ireland,  the  argument,  to  have  any 
weight,  must  assume  the  Crown  lawyers'  construction  of  the  statute. 
If  consecration  be  not  a  ministerial  act  under  the  statute  of  Eliza- 
beth, but  the  Metropolitan  is  at  liberty  to  act  according  to  his  con- 
science, and  will  incur  no  penalties  if  he  only  refuses  to  consecrate 
where  the  canonical  unfitness  of  the  appointed  makes  it  right  and 
proper  that  he  should  decline,  then  the  legal  condition  of  the  Irish 
branch  of  the  Church  is  not  in  any  way  to  be  pressed  as  an  argu- 
ment against  the  rule  ;  while  it  is  obvious,  on  the  other  hand,  that 
the  revival  in  the  same  year  of  the  statute  of  Henry  which  gave 
both  cange  d'elire  and  confirmation,  and  the  non-revival  of  the 
statute  of  Edward  which  had  taken  them  away,  furnish  some 
argument,  for  I  do  not  rely  on  it  strongly,  for  my  interpretation. 

Upon  what  remains  I  shall  say  but  a  very  few  words,  though  it 
is  a  part  of  the  argument  very  important,  and  as  I  think  equally 
strong ;  I  mean  the  form  of  proceeding  in  confirmation.  Looking 
at  the  traces  which  may  be  found  in  the  books  cited,  it  seems  to  me 
clear  that  we  have  now  effectually  the  same  form  as  obtained  before 
the  Beformation;  and,  if  so,  the  form  probably  which  obtained 
(1)  23  Hen.  VIII.  c.  20,  8.  1. 
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from  very  early  ages.     But  the  dilemma  is  this :  either  the  form  is         rbo. 
thus  ancient,  or  *it  obtained  almost  immediately  after  the  Beforma-  abohwshop 
tion.     If  the  former,  what  weight  does  it  not  add  to  the  whole      ^  ^^ 

L/A17TEB- 

evidence  of  facts  down  to  that  event  ?  If  the  latter,  will  any  one  bury. 
assign  a  plausible  reason  for  the  inventing  a  procedure  so  solemn,  f  **^^  3 
so  judicial  in  all  appearance,  so  full  of  religious  ceremony,  if  the 
process  itself  were  but  a  shadow  ?  Will  any  instance  be  produced 
in  history  of  great  and  grave  functionaries,  such  as  Archbishops 
and  Bishops,  setting  about  to  contrive,  or  allowing  to  proceed,  or 
taking  part  in  enacting^  such  a  ridiculous  and  at  the  same  time 
profane  mockery  ?    I  believe  a  parallel  could  not  be  produced. 

It  was  urged  in  the  course  of  the  argument  that  conlBirmation 
might  be  a  substance,  but  that  the  form  was  immaterial ;  that  it 
was  merely  the  mode  by  which  the  Archbishop  was  to  satisfy  his 
own  conscience  of  the  fitness  of  the  candidate  ;  a  mode,  by  the  way, 
of  putting  the  argument  somewhat  destructive  of  other  parts  of  it 
in  regard  to  consecration.     Originally,  the  confirmation  may  have 
been  uncertain  as  to  form ;  but  it  seems  early  to  have  grown  into  a 
certain  established  course  of  procedure  ;  and  analogies  will  supply 
themselves  immediately  to  the  minds  of  lawyers,  drawn  from  what 
has   happened  in  regard  to  many  of  our  own  legal  proceedings. 
Those  forms,  when  established  by  usage,  become  binding ;  and  the 
Archbishop,  even  if  it  be  a  mode  only  of  informing  his  own  con- 
science, must  inform  it  now  in  the  mode  prescribed.    For  he,  be  it 
always  remembered,  is  not  the  only  person  concerned.     The  Bishop 
elect,  though  not  originally  interested  in  the  matter,  and  not  sup- 
posed in  the  first  place  to  have  any  personal  desire  to  fill  the  great 
office  to  which  he  is  called,  as  soon  as  he  is  elected,  by  the  agree- 
ment of  all  parties  (indeed  his  interest  ^was  much  pressed  in  the       [  *^'>ii  j 
argument),  comes  to  have  a  direct  and  certain  interest :  he  has  not 
only  a  substantial  and  real  interest,  but  he  clearly  has  an  interest 
of  which  the  canon  law  took  notice  ;  because,  unless  he  had  been  a 
party  to  the  proceeding  below,  he  could  not  have  become,  as  he 
appears  to  have  been  in  repeated  instances,  the  party  appellant  at 
the  Court  of  Rome.     The  Church  had  yet  more  urgent  rights :  and 
justice  requires  that  such  a  proceeding  as  this,  whether  in  fairness 
to  the  Bishop  elect  or  in  fairness  to  the  Church  concerned,  should 
be  open  and  governed  by  certain  definite  forms ;  for  all  lawyers 
must  admit  that  it  is  by  forms  in  a  court  of  law  that  rights  are 
substantially  protected.    If,  therefore,  this  was  in  the  first  instance 
a  proceeding  that  might  have  assumed  any  form,  or  at  first  was 
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governed  by  no  form  at  all,  yet  if  for  at  least  three  hundred  years 
it  has  taken  a  particular  shape,  that  shape  judicial,  that  proceeding 
carried  on  in  open  Court,  and  parties  summoned  to  make  their 
appearance  in  that  place,  then,  according  to  that  proceeding,  by 
that  form,  and  in  that  open  Court,  I  conceive  the  Archbishop  is 
bound  now  to  proceed. 

It  was  urged  again  that  there  was  a  total  want  of  instances,  since 
the  Reformation,  of  the  rejection  of  any  Bishop  elect ;  and  I  would 
rather  make  that  admission  in  the  fullest  terms,  than  stand  upon 
any  of  the  cases  about  which  contest  was  made  in  the  course  of  the 
argument.  It  does  not  appear  to  me  that  any  one  of  them  was 
made  out  in  so  satisfactory  a  manner  as  to  entitle  the  Court  to 
found  its  judgment  upon  it.  But  what  is  the 'weight  of  the  obser* 
vation,  after  all  ?  That  it  introduces  some  difficulty  into  the  case, 
that  it  gives  those  who  oppose  this  rule  some  ground  to  stand  upon, 
*I  admit  most  freely  ;  and  it  is  an  admission  that  I  can  make  with 
perfect  safety  ;  for  I  am  not  contending  that  this  case  is  altogether 
free  from  difficulties.  After  all,  however,  set  against  that  the  mere 
existence  of  this  form  during  the  whole  of  that  time,  and  consider 
the  circumstances  which  may  very  reasonably  be  taken  into  the 
account  to  explain  why  there  may  have  been  no  substantial  appeal 
made,  it  seems  to  me  that  that  argument  is  not  entitled  to  very 
much  weight. 

For  all  these  reasons,  thus  imperfectly  expressed,  not  intending 
to  pass  over  entirely  any  of  the  difficulties  presented,  and  yet  feeling 
that  I  have  been  compelled  to  do  but  little  justice  to  some  parts  of 
this  great  case,  it  seems  to  me  upon  the  whole  that  this  rule  ought 
to  be  made  absolute. 


Pattbson,  J. : 

I  do  not  propose  to  enter  into  a  full  examination  of  the  various 
passages  which  were  cited  from  the  works  of  writers  on  the  canon 
law,  as  well  English  as  foreign,  from  the  canons  of  General  Councils 
held  at  different  times  in  the  Christian  Church,  and  from  various 
authors,  touching  the  subject  of  confirmation  of  Bishops,  which 
were  very  properly  brought  before  the  Court  in  the  course  of  the 
argument.  They  appear  to  me  to  have  established  satisfactorily 
that  in  all  Christian  countries,  in  England  as  well  as  others, 
wherever  a  Bishop  was  elected,  from  the  earliest  times  until  the 
passing  of  stat.  25  Hen.  VIII.  c.  20,  whether  by  the  people,  by  the 
clergy  and  people,  by  the  clergy  as  a  body  without  the  laity,  or  by 
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Chapters  or  convents,  that  election  required  to  be  afterwards  con-         Rbg. 
firmed  in  order  to  perfect  it ;  that  such  confirmation  was  the  act  of  archbishop 
some  spiritual  superior,  and  was  a  judicial  and  not  a  *ministerial      caotkb- 
act,  one  which  involved  an  inquiry  into  the  regularity  and  suffi-       bubt. 
ciency  of  the  election,  and  into  the  qualifications  as  well  as  the      ^  *^^^  ^ 
identity  of  the  person  elected,  and,  coming  after  and  by  way  of  review 
of  the  election,  cannot  properly  be  said  to  have  been  a  part  of  the 
election  itself. 

Such  confirmation  was  obviously  most  requisite  in  the  case  of  a 
popular  election  ;  but  it  was  also  very  important  when  the  election 
was  confined  to  a  smaller  body.  Without  the  control  afforded  by 
it,  great  danger  would  have  been  incurred  of  the  introduction  of 
very  unfit  persons  into  the  sacred  office  of  Bishop,  the  mischief  of 
which  is  obvious.  All  Christian  people  were  interested  in  various 
degrees  in  preventing  such  mischief ;  and  therefore,  when  the  act 
of  confirmation  was  to  be  performed,  all  persons  were  cited  generally, 
as  well  as  those  who  had  any  particular  interest  specially,  to  come 
forward  and  state  their  objections,  if  they  had  any,  to  the  election. 
Such  citation  appears  to  have  been  used  in  this  country  at  an  early 
period,  though  the  precise  date  does  not  appear,  and  to  have  been 
in  use  and  well  known  before  the  time  of  the  passing  of  stat. 
25  Hen.  YIII.  c.  20,  and  to  have  continued  to  be  used  up  to  the  present 
time.  Whether  it  was  introduced  into  this  country  from  the  canon 
law,  or  how  far  the  canon  law  as  to  confirmation  was  adopted  in 
this  country,  whether  altogether  or  in  part,  I  do  not  think  it  neces- 
sary to  inquire.  It  is  sufficient  for  the  purpose  of  arriving  at  a  true 
construction  of  stat.  25  Hen.  YIH.  c.  20,  upon  which  this  case  depends, 
that,  before  and  up  to  the  time  of  the  passing  of  that  Act,  the 
election  of  a  Bishop  in  this  country  required  to  be  confirmed  by  a 
spiritual  superior,  whether  the  Pope  or  the  Metropolitan,  *who,  [  ♦eu  ] 
anciently  at  all  events,  had  the  right ;  that  it  was  a  judicial  act, 
and  all  persons  were  cited  to  come  forward,  which  citation  had  Ijeen 
long  in  use. 

Several  instances  of  the  Archbishop  of  Canterbury  having  refused 
to  confirm  elections  of  Bishops  in  this  country  and  rejected  the 
persons  elected  were  cited  from  Wharton's  Anglia  Sacra ;  in  which 
instances  the  objections  were,  not  merely  to  identity,  but  to  qualifi- 
cation, and  the  elections  were  annulled  by  the  authority  of  the 
Metropolitan.  They  were  all  prior  to  stat.  25  Hen.  VIII.  c.  20 : 
and  the  elections  at  those  times  were  real  and  free  elections  under 
a  congi  d'elire  granted  by  the  Crown,  which,  however,  did  not  state 

35—2 
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Bko.        who  was  to  be  elected,  and  was  a  matter  of  strict  right  according  to 

Abchbishop    ^^6  statutes  of  this  realm,  haying  been  reserved  only  as  an  acknow- 

Canteb-      ledgment  of  the  foundation  and  patronage  of  the  Crown  when  the 

BUBY.        freedom  of  election  was  conceded  to  the  Chapters.    The  Crown,  it 

is  said,  used  to  recommend  some  person  to  be  elected,  and  influence 

the  elections ;  but  there  was  no  power  in  the  Crown  to  compel  the 

election  of  any  particular  person,  nor  any  legislative  enactment 

restraining  the  freedom  of  elections.     Therefore,  the  annulling  of 

any  such  election  by  the  Archbishop  or  the  Pope,  when  the  act  of 

confirmation  came  to  be  performed,  could  not  in  any  way  trench 

upon  the  prerogative  of  the  Crown. 

The  authorities  from  the  Year  Books,  cited  by  the  Judges  in  the 
case  of  Evans  v.  A8cuithe(i)y  show  that  confirmation  was  an  essen- 
tial and  necessary  act ;  so  much  so  that  a  Bishop  elect  was  not  so 
completely  in  his  office  before  confirmation  as  to  occasion  an  avoid- 
[  ♦eis  ]  ance  *of  any  preferment  that  he  had  before ;  and  the  reason  given  is, 
because  confirmation  might  be  refused,  and  so  the  election  vacated; 
and  it  is  remarkable  that  the  Judges  in  that  case,  though  they  cited 
no  authorities  subsequent  to  stat.  25  Hen.  YIII.  c.  20,  for  the  posi- 
tion, manifestly  considered  the  prior  authorities  as  appUcable  in 
this  respect  since  that  statute. 

Taking  it,  then,  to  be  established  by  the  authorities  cited  in  the 
course  of  the  argument,  as  I  think  it  must  be,  that  at  the  time  of 
the  passing  of  stat.  25  Hen.  YIII.  c.  20,  confirmation  was  a  judicial 
act,  I  come  to  consider  the  provisions  of  that  Act.  But,  first,  I 
would  advert  to  the  Statute  of  Provisors,  6  stat.  25  Edw.  III.  ss.  2, 8, 
which,  reciting  the  mischiefs  arising  from  the  Bishop  of  Rome  reserv- 
ing to  his  collation  generally  and  especially  as  well  Archbishoprics. 
Bishoprics,  abbeys  and  priories,  as  all  other  dignities,  enacts: 
''That  the  free  elections  of  Archbishops,  Bishops,  and  all  other 
dignities  and  benefices  elective  in  England,  shall  hold  from  hence- 
forth in  the  manner  as  they  were  granted  by  the  Bong's  progenitors, 
and  the  ancestors  of  other  lords,  founders  of  the  said  dignities  and 
other  benefices.''  And  then  it  goes  on  to  say  :  "And  in  case  that 
reservation,  collation,  or  provision  be  made  by  the  Court  of  Borne, 
of  any  Archbishoprick,  Bishoprick,  dignity,  or  other  benefice,  in  dis- 
turbance of  the  free  elections,  collations,  or  presentations  aforenamed, 
that  at  the  same  time  of  the  voidance,  that  such  reservations,  colla- 
tions, and  provisions  ought  to  take  effect,  our  lord  the  King  and  his 

(1)  Palmer,  457;  S,  C.  1  (W.)  Jones,  158;  Latch,  31,  233;  Noy,  93;  2 
Eoll.  11.  450  (as  Vaughan  v.  Ascut). 
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heirs  shall  have  and  enjoy  for  the  same  time  the  collations  to  the         RBa. 
Archbishopricks  and  other  dignities  elective,  which  be  of  his  advowry,    archbishop 
such  as  his  progenitors  had  before  that  free  election  was  granted,      ^  ^^ 
*8ince  that  the  election  was  first  granted  by  the  King's  progenitors        bubt. 
apon  a  certain  form  and  condition,  as  to  demand  licence  of  the  King       1^  *^^^  ^ 
to  choose,  and  after  the  election  to  have  his  Boyal  assent,  and  not 
in  other  manner ;  which  conditions  not  kept,  the  thing  ought  by 
reason  to  resort  to  his  first  nature."     The  efiEect  of  which  seems  to 
be,  in  case  of  such  reservations  by  the  Court  of  Bome,  to  revest  in 
the  Crown  the  right  of  collation,  in  the  same  manner  as  before  free 
elections  were  granted ;  but  in  the  case  only  of  such  interference 
by  the  Court  of  Bome,  establishing  in  all  other  cases  free  elections. 

I  would  also  advert  to  stat.  23  Hen.  YIII.  c.  20,  s.  2,  which 
enacts,  '*  That  if  any  person  hereafter  named  and  presented  to  the 
Court  of  Bome  by  the  King,  or  any  of  his  heirs  or  successors,  to  be 
Bishop  of  any  See  or  diocese  within  this  realm  hereafter  "  (which  1 
apprehend  to  mean  presented,  or  named  after  free  election),  *'  shall 
be  letted,  deferred,  or  delayed  at  the  Court  of  Bome  from  any  such 
Bishoprick,  whereunto  he  shall  be  so  represented,  by  means  of 
restraint  of  bulls  apostolick,  and  other  things  requisite  to  the  same  ; 
or  shall  be  denied  at  the  Court  of  Bome,  upon  convenient  suit 
made,  any  manner  bulls  requisite  for  any  of  the  causes  aforesaid, 
any  such  person  or  persons  so  presented,  may  be,  and  shall  be  con- 
secrated here  in  England  by  the  Archbishop,  in  whose  province  the 
said  Bishoprick  shall  be,  so  alway  that  the  same  person  shall 
be  named  and  presented  by  the  King  for  the  time  being  to  the  same 
Archbishop."  Nothing  is  said  in  this  statute  as  to  the  precise 
manner  and  form  of  carrying  it  into  effect,  with  respect  to  Bishops. 

Then  follows  the  statute  in  question,  25  Hen.  VHI.  c.  20.  *Now,  [  •ei?  ] 
that  statute  recites  stat.  23  Hen.  YHI.  c.  20 ;  and  in  the  preamble 
of  the  third  section  it  states  the  fact,  ''forasmuch  as  in  the  said  Act 
it  is  not  plainly  and  certainly  expressed  in  what  manner  and  fashion 
Archbishops  and  Bishops  shall  be  elected,  presented,  invested  and 
consecrated  within  this  realm,  and  in  all  other  the  King's  dominions." 
Then  that  section  enacts,  that  no  recourse  shall  be  had  to  the  See 
of  Bome ;  and  the  fourth  section  enacts  the  manner  of  electing  a 
Bishop  in  this  country,  and  proceeds  to  state  that  the  King  may 
grant  to  the  Dean  and  Chapter  of  the  cathedrals  *'  a  licence  uncler 
the  Great  Seal,  as  of  old  time  hath  been  accustomed,  to  proceed  to 
election  of  an  Archbishop  or  Bishop  of  the  See  so  being  void,  with 
a  letter  missive,  containing  the  name  of  the  person  which  they  shall 
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Rbo.  elect  and  choose:  by  virtue  of  which  licence  the  said  Dean  and 
AB0HBI8H0P  Chapter,"  "  to  whom  any  such  licence  and  letters  missive  shall  be 
directed,  shall  with  all  speed  and  celerity  in  due  form  elect  and 
choose  the  same  person  named  in  the  said  letters  missive,  to  the 
dignity  and  o£Bce  of  the  Archbishoprick  or  Bishoprick  so  being 
void,  and  none  other.  And  if  they  do  defer  or  delay,"  then  it 
provides  that  the  Crown  may  appoint  by  letters  patent. 

Here  is  an  entirely  new  matter,  as  I  apprehend,  introduced  into 
the  proceeding  of  election,  namely,  the  letter  missive  from  the 
Crown ;  because,  though  before  that  time  the  letter  missive  went 
by  way  of  recommendation,  it  is  quite  clear  to  my  mind  that  that 
letter  missive  need  not  be  obeyed,  and  that  it  was  a  mere  request ; 
that  there  Avas  no  legislative  enactment  by  which  the  Chapter 
would  be  compelled  to  obey  and  act  upon  it.  It  is  here  introduced ; 
and  the  enactment  is,  that  the  electors  shall  elect  the  person  named 
therein,  and  no  other.  No  *words  are  added,  as  in  other  parts  of 
the  statute,  ^'  without  suing  or  obtaining  any  bulls,  letters,  or  other 
things  from  the  See  of  Rome ;  "  but  it  is  simply,  and  directly,  and 
absolutely,  that  they  shall  elect  the  person  named,  and  no  other. 

I  cannot  doubt  that  the  effect  is  to  destroy  the  freedom  of 
elections  altogether;  to  render  the  elections  as  they  are  charac- 
terized in  the  repealed  statute  1  Edw.  YI.  c.  2  (i),  and  in  the  Irish 
statute  2  Eliz.  c.  4,  **  in  very  deed  no  elections  but  only  by  a  writ 
of  conge  dislier  have  colours  shadows  or  pretences  of  elections, 
serving  nevertheless  to  no  purpose."  But  I  do  not  agree  to  the 
other  part  of  the  character  given  ;  *'  seeming  also  derogatory  and 
prejudicial  to  the  King's  prsBrogative  Royal,  to  whom  only  apper- 
taineth  the  collation  and  gift  of  all  Archbishopricks  and  Bishopricks 
and  suffragan  Bishops  within  his  Highness's  said  realm."  For  it 
is  plain  that,  before  and  up  to  the  time  of  the  passing  of  the  statute 
25  Hen.  VIII.  c.  20,  the  collation  and  gift  of  Archbishopricks  and 
Bishopricks  did  not  appertain  to  the  Crown,  but  they  were  filled  up 
by  free  election,  by  the  laws  of  the  realm,  till  that  very  statute 
25  Hen.  VIII.  c.  20,  otherwise  provided. 

The  next  steps  after  the  election  are  enacted  in  the  fifth  section : 
"  And  if  the  said  Dean  and  Chapter,  or  prior  and  convent,  after 
such  licence  and  letters  missive  to  them  directed,  within  the  said 
twelve  days  do  elect  and  choose  the  said  person  mentioned  in  the 
said  letters  missive,  according  to  the  request  of  the  King's  Highness, 
his  heirs  or  successors,  thereof  to  be  made  by  the  said  letters 

(1)  AnU,  p.  47S. 
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missive  in  that  behalf,  then  their  election  shall  stand  good  and        Bao. 
effectual  to  all  intents;  and  that  the  ^person  so  elected,  after   abchbibhop 
certification  made,"  "  shall  be  reputed  and  taken  by  the  name  of     oaktkb- 
lord  elected  of  the  said  dignity;"  ''and  then  making  such  oath       bubt. 
and  fealty  only  to  the  King's  Majesty,  his  heirs  and  successors,  as      ^  *^^^  ^ 
shall  be  appointed  for  the  same,  the  King's  Highness,  by  his  letters 
patents  under  his  Great  Seal,  shall  signify  the  said  election  if  it  be 
to  the  dignity  of  a  Bishop,  to  the  Archbishop  and  Metropolitan  of 
the  province  where  the  See  of   the  said   Bishoprick  was  void," 
''requiring  and  commanding  such  Archbishop,  to  whom  any  such 
signification  shall  be  made,  to  confirm  the  said  election,  and  to 
invest  and  consecrate  the  said  person  so  elected  to  the  office  and 
dignity  that  he  is  elected  unto,  and  to  give  and  use  to  him  all  such 
benedictions,  ceremonies,  and  other  things  requisite  for  the  same." 
Then  are  added  these  words :  "  without  any  suing,  procuring  or 
obtaining  any  bulls,  letters  or  other  things  from  the  See  of  Borne 
for  the  same  in  any  behalf." 

The  Archbishop  is  thus  required  to  confirm,  invest  and  consecrate 
the  Bishop  elect,  without  suing  any  bulls,  letters  or  other  things 
from  the  See  of  Bome.  But  he  is  not  required  in  express  terms  to 
confirm  and  consecrate  without  any  inquiry  or  any  known  and 
accustomed  forms  of  proceeding.  The  statute  is  silent  as  to  the 
coarse  and  form  of  confirmation  and  consecration. 

If  the  statute  had  provided  that  the  election  should  be  by  conge 
d'elire^  "  as  of  old  time  hath  been  accustomed,"  and  had  not  intro- 
duced the  new  matter  of  the  letter  missive,  I  apprehend  that  no 
doubt  could  have  been  entertained  but  that  the  election  would  have 
been  free,  and  the  confirmation  and  consecration  must  have  been 
also,  "as  of  old  time  hath  been  accustomed,"  and  that  the 
confirmation  would  have  clearly  been  a  judicial  *act ;  so  that  it  [  *620  ] 
will  be  most  important  to  consider  what  is  the  effect  of  the  provi- 
sions respecting  the  letter  missive,  not  only  on  the  election,  but  on 
the  confirmation.  Those  provisions  convert  the  election  into  a 
virtual  appointment  by  the  Grown ;  preserving,  however,  the  form 
of  election,  and  making  it  a  mere  form.  Do  they,  therefore,  make 
the  confirmation  also  a  mere  form  ?  It  is  contended  that  they  do, 
not  by  reason  of  the  words  actually  used  respecting  confirmation, 
but  because  of  the  words,  "  then  their  election  shall  stand  good  and 
effectual  to  all  intents : "  and  so  the  refusal  of  confirmation  cannot 
affect  or  annul  the  election  in  any  way.  I  am  not  sure  that  such 
is  the  effect  of  those  words  ;  they  may  mean  only  that  the  election 
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Rbo.  shall  stand  good  and  effectual  to  all  intents  as  an  election,  just  as 
ARCHBISHOP  it  would  whcn  the  election  was  free ;  subject,  nevertheless,  to  the 
CiLOTEB-  sa^©  consequences  of  not  being  confirmed.  But,  if  the  words 
BUBY.  mean  more,  and  the  election  is  to  stand  good  and  effectual  although 
not  confirmed,  still  the  statute  has  made  no  provision  for  the  case 
of  a  refusal  by  the  Archbishop  to  confirm,  by  authorising  the  Crown 
to  direct  other  Bishops  to  confirm,  or  in  any  manner  whatever  to 
perfect  the  election,  and  carry  it  on  to  confirmation  and  consecra- 
tion ;  and  has  therefore,  in  some  sense,  left  it  in  the  power  of  the 
Archbishop  to  render  the  election  inoperative,  though  perhaps  at  the 
risk  of  his  incurring  the  penalties  of  pramtinire.  It  is  surely  a 
much  more  reasonable  construction  of  these  words  of  the  statute, 
taken  by  themselves,  to  hold  that  the  Legislature  intended  the 
ultimate  perfection  and  consummation  of  the  election  to  depend  on 
the  confirmation,  though,  as  an  election,  it  is  made  good  and 
[  *62i  ]  effectual  to  all  intents ;  especially  since,  on  ^refusal  of  the  Dean 
and  Chapter  to  elect,  it  is  provided  that  the  Crown  shall  nominate 
and  present  by  letters  patent,  to  be  made  to  the  Archbishop ;  and 
that  in  that  case  the  Archbishop  shall,  with  all  speed  and  celerity, 
invest  and  consecrate  the  person  nominate  and  presented  by  the 
King.  No  mention  is  made  in  such  case  of  confirmation.  The 
Legislature  seems  to  have  considered  that  confirmation  was 
unnecessary  where  there  had  been  no  election,  but  the  Crown 
had  nominated  and  presented  by  letters  patent.  And  this  is  not 
an  oversight,  as  I  apprehend  ;  for  in  the  Irish  statute  2  Eliz.  c.  4, 
which  abolishes  election,  even  in  form,  altogether,  and  makes  the 
appointment  always  by  letters  patent,  no  mention  of  confirmation 
is  made  from  the  beginning  to  the  end  of  the  statute. 

Hence,  however,  arises  another  argument ;  and  it  is  contended 
that,  as  the  Legislature  treats  confirmation  as  unnecessary  where 
the  Crown  appoints  the  Bishop  directly  and  avowedly,  namely,  by 
letters  patent,  it  never  can  have  intended  that  confirmation  should 
be  necessary  as  a  judicial  act  where  the  Crown  appoints  the  Bishop 
indirectly  and  circuitously  through  the  medium  of  a  pretended 
election  by  the  Dean  and  Chapter ;  therefore  that  the  confirmation 
mentioned  in  the  statute  must  be  taken  to  be  a  ministerial  act,  and 
a  mere  form ;  that  the  form  of  confirmation  was  preserved  because 
the  form  of  election  was ;  but  neither  was  intended  to  be  real  or 
more  tnan  shadow. 

It  is  difficult  to  see  why  confirmation  should  be  necessary  when 
the  Crown  appoints  indirectly,  if  it  was  not  considered  so  when  the 
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Crown  appoints  directly,  and  if  it  was  right  to  omit  it  in  the  one         Rbo. 
case,  why  it  was  not  right  in  the  other.     It  is  vain  to  conjecture  abohbibhop 
*the  reasons  which  actuated  the  Legislature  at  that  time ;  and  I      caotkb- 
do  not  pretend  to  reconcile  or  to  account  for  all  the  provisions  of       bubt. 
this  statute.    Looking  at  the  words   used,  I  see  nothing  which      f  **^^  ^ 
imports  that  the  confirmation  and  consecration  were  to  be  mere 
ministerial  forms  and  shadows  ;  they  are  both  required  in  one  and 
the  same  sentence,  and  in  the  same  language.     I  cannot  bring 
myself  to  believe  that  the  Legislature  of  this  country  could  ever 
intend  that  the  solemn  act  of  consecration  should  be  a  mere  form 
and  shadow ;  and,  if  not,  neither  can  confirmation  be  so ;  for  one 
and  the  same  interpretation  must  be  put  on  the  language  which  is 
applied  equally  to  both.    As  to  consecration,  indeed,  no  previous 
form  of  inquiry  is  stated  to  have  been  used,  like  that  in  case  of 
confirmation  ;  nor  am  I  prepared  to  say  any  was  necessary.     The 
Archbishop,  where  he  had  confirmed,  would  have  already  inquired ; 
and,  where  after  this  statute  (which  would  rarely  happen,  indeed, 
no  instance  has  been  cited  in  whioh  it  has  ever  happened)  the 
Crown  appointed  by  letters  patent,  he  would  in  general  be  able  to 
inform  himself,  without  any  public  inquiry,  as  to  the  qualifications 
of  the  person  nominated  and  presented  by  the  Crown  ;  and,  if  any 
lawful  impediment  to  the  consecration  came  to  his  knowledge,  I 
cannot  believe  that  the  Legislature  intended  to  force  him,  know- 
ingly and   without  regard   to   such  impediment,  to  perform  the 
solemn  act  of  consecration. 

The  statute,  as  I  have  already  observed,  directs  letters  patent 
from  the  Crown,  requiring  the  Archbishop  to  confirm  the  election, 
and  consecrate  the  person  elected,  without  suing  or  obtaining  any 
bulls,  letters  or  other  things  from  Bome.  The  confirmation  and 
consecration  *contemplated  by  the  Legislature  seem,  therefore,  to  [  •«23  ] 
be  such  (those  words  being  added,  '^  without  any  suing,  procuring 
or  obtaining  any  bulls  ")  as  would  formerly  have  required  to  be 
sanctioned  by  bulls  from  Bome,  and  as  would  be  directed  by  such 
bulls ;  and  can  it  be  doubted  that  the  bull  for  confirmation  would 
have  directed  a  judicial  act  ? 

I  am  compelled,  in  construing  this  Act,  either  to  suppose,  with- 
out any  express  words  to  warrant  that  supposition,  that  the 
Legislature  meant  to  carry  the  form  and  shadow,  which  by 
express  enactment  was  introduced  into  elections,  also  into  con- 
firmation, or  that  it  meant  to  require  confirmation  as  a  judicial 
act,  such  as  it  was  before  the  statute,  where  there  was  a  form  of 
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Rto.        election,  where  the  appointment  by  the  Crown  was  through  the 

Archbishop    medium  of  that  form,  although  it  did  not  require  it  where  the 

Caittek-      appointment  by  the  Crown  was  direct.    I    cannot    feel    myself 

BUBT.        warranted  in  attributing  to  the  Legislature  the  enactment  of  mere 

form,  shadow  and  pretence,  beyond  what  the  very  express  words 

compel  me  to  do ;  and  I  feel  bound  to  construe  the  words  which 

are  used  according  to  their  known  and  received  meaning,  if  by  so 

doing  no  contradiction  or  absurdity  is  involved ;  especially  if  such 

construction  be,  as  I  think  it  is,  more  reasonable,  though  I  cannot 

altogether  explain  the  reason  of    the    distinction    as    to  where 

confirmation  is  required  and  where  it  is  not. 

It  seems  to  me,  therefore,  that  the  Archbishop  is  required  by  the 
fifth  section  to  confirm  the  election,  to  use  the  words  of  the  fourth 
section,  '*  as  of  old  time  hath  been  accustomed ; "   that  is,  in  a 
judicial  course  and  with  proper  inquiry. 
[  •fiSi  ]  But  the  seventh  section,  containing  the  penalty  *of  pramnnire 

against  the  Dean  and  Chapter  for  not  electing  and  signifying  the 
same  within  twenty  days,  and  against  the  Archbishop  for  not 
confirming  and  consecrating  within  twenty  days,  **  or  else  if  any  of 
them,  or  any  other  person  or  persons,  admit,  maintain,  allow, 
obey,  do  or  execute  any  censures,  excommunications,  interdictions, 
inhibitions,  or  any  other  process  or  act,  of  what  nature,  name 
or  quality  soever  it  be,  to  the  contrary,  or  let  of  due  execution  of 
this  Act,"  remains  to  be  considered. 

I  would  observe,  first,  that  I  do  not  think  this  clause  at  all 
affected  by  stat.  1  Eliz.  c.  1,  s.  82.  It  seems  plain  to  me  that  that 
section  operates  only  to  prevent  the  repeal  of  sect.  40  of  stat.  1  &  2 
Phil.  &  M.  c.  8,  which  enacted  the  penalty  of  pramtmire  against 
persons  attempting  to  disturb  the  grants  made  by  Henry  VIII. 
of  the  lands  of  monasteries,  and  has  no  bearing  on  the  present 
question. 

It  has  been  much  doubted  whether  this  penalty  in  the  seventh 
section  applies  at  all,  except  where  something  is  done  or  omitted  to 
be  done  in  consequence  of  communication  with  the  See  of  Borne. 
As  far  as  regards  the  latter  part  of  the  clause,  as  to  admitting 
censures  and  so  forth,  I  see  much  reason  to  think  that  doubt  not 
without  foundation ;  for  it  is  observable  that  all  the  words  used  are 
indicative  of  processes  not  used  in  our  courts  of  law,  but  in  the 
canon  law  and  the  Ecclesiastical  Courts.  But  I  do  not  think  it 
necessary  to  determine  that  point ;  for  I  think  the  language  clearly 
applicable    only    to    some    extrinsic   coercion    used   by  another, 
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i¥hoever  that  might  be,  towards  the  Dean  and  Chapter  or  the        Rro. 
Archbishop,  and  submitted  to  by  them,  and  not  to  the  exercise  of  abchbibhop 
any,  jurisdiction  or  authority  of  their  own  which  they  lawfully  have ;      cantib- 
And  I  have  already  stated  *that  I  think  the  Archbishop  has  lawful        buby. 
authority  and  jurisdiction  to  act  judicially  in  regard  to  confirmation       ^  *^^®  ^ 
under  the  provisions  of  this  Act.      With  regard  to  the  earlier  part 
of  the  clause,  the  words  at  first  sight  seem  to  import  that  the 
I>enalty  is  incurred  absolutely,  if  the  Archbishop  shall  refuse  and 
do  not  confirm  and  consecrate  within  twenty  days ;  and  in  argu- 
ment these  words  were  brought  to  bear  upon  the  construction  of 
the  fifth  clause,  because  it  was  said  that  a  judicial  inquiry  could 
not  be  conducted  in  so  short  a  time  as  twenty  days  in  most  cases, 
and  therefore  that  no  judicial  inquiry  could  be  intended.     I  do  not 
think  that  the  words  here  used  necessarily  lead  to  any   such 
consequence. 

It  is  observable  that  in  the  fifth  section  nothing  is  said  about  the 
time  of  confirming  and  consecrating ;  it  is  only  said  that  the  King 
shall  by  his  letters  patent,  signify  the  election  to  the  Archbishop, 
requiring  him  to  confirm  and  consecrate  (it  is  not  even  said  "with 
all  speed  and  celerity,"  as  it  is  in  the  case  of  letters  patent  nomi- 
nating and  presenting),  without  suing  to  Bome  for  bulls.  Whether 
that  is  a  mere  oversight  or  not,  I  am  sure  I  cannot  tell ;  but  certain 
it  is  that  in  this  statute,  where  there  has  been  an  election  by  the 
Dean  and  Chapter,  and  where  there  are  letters  patent  directed  to  be 
sent  from  the  Crown  requiring  the  Archbishop  'to  confirm,  it  does 
not  say,  **  with  all  speed  and  celerity,"  or  within  any  time;  but  it 
goes  on  to  say,  if  the  Dean  and  Chapter  shall  refuse,  the  Crown 
shall  appoint  by  letters  patent  to  the  Archbishop,  requiring  him  to 
confirm  and  consecrate  with  all  speed  and  celerity.  The  seventh 
section  then  enacts  the  penalty,  if  the  Archbishop  shall  refuse  and 
do  not  confirm  within  twenty  days.  I  apprehend  that  the  true 
meaning  is,  if  he  *shall  refuse,  and  do  not  confirm  within  twenty  [  •626  ] 
days,  without  lawful  cause.  All  statutes  enacting  penalties  must 
be  construed  strictly :  and,  whenever  a  penalty  is  attached  to  the 
refusal  to  do  any  act,  be  it  judicial  or  ministerial,  I  apprehend  that 
the  refusal  must  be  without  lawful  cause  or  excuse,  the  proof  of 
which  may  perhaps  lie  on  the  party  refusing,  but  which,  being 
proved,  would  be  an  answer  to  any  proceeding  for  the  penalty. 
What  would  amount  to  lawful  cause  or  excuse  in  the  case  of  the 
Dean  and  Chapter,  it  is  unnecessary  to  inquire ;  but  it  seems  to  me 
that,  in  the  case  of  the  Archbishop,  the  pendency  of  a  judicial 
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inquiry,  if  it  be  such,  would  be  lawful  cause,  as  regards  the  time  of 
twenty  days,  as  much  as  illness  either  of  the  Archbishop  or  the 
Bishop  elect :  and  a  bond  fide  decision  of  the  unfitness  of  the 
person  elected  after  judicial  inquiry  would  be  lawful  cause,  as 
regards  an  ultimate  refusal  to  confirm.  If,  therefore,  I  am  right 
in  my  construction  of  the  other  parts  of  the  statute,  and  confirma- 
tion be  a  judicial  act,  I  cannot  see  any  thing  in  the  seventh  clause 
which  should  prevent  its  being  so,  or  subject  the  Archbishop  to  the 
penalty  therein  contained,  if  he  proceeds  bomi  fide  in  regard  to 
that  judicial  act. 

It  is  said  that  so  to  construe  the  statute  would  be  in  violation  of 
the  prerogative  of  the  Crown.  I  cannot  feel  that  it  is  so ;  the  pre- 
rogative of  the  Crown  remains  just  as  it  was,  in  regard  to  what  is 
to  take  place  after  election,  though  by  the  letter  missive  the  power 
of  the  Crown  in  the  election  itself  is  materially  altered.  The  con- 
struction which  I  put  upon  the  statute  does  not  derogate  from  or 
diminish  the  prerogative  of  the  Crown,  but  only  does  not  extend  it. 
Neither  does  this  construction  give  the  Archbishop  a  veto  to  the 
appointment  ♦by  the  Crown ;  it  only  leaves  him  to  exercise  lus 
spiritual  duties  as  to  confirming  and  consecrating  in  the  ancient 
manner,  and  as  in  their  very  nature  they  ought  to  be  exercised. 

Again,  it  is  said  that  no  instance  has  occurred  of  refusal  to  con- 
firm since  the  statute.  That  is  a  circumstance  of  considerable 
weight :  and,  if  the  proceedings  towards  confirmation  used  before 
the  statute  had  been  dropped  immediately  after  it,  I  should  have 
thought  that  a  contemporaneous  exposition  which  would  have  gone 
very  strongly  to  show  that  confirmation  was  intended  by  the 
statute  to  be  a  ministerial  act :  but  the  contrary  is  apparent,  and 
that,  for  some  time  after  the  statute,  upon  the  proceedings  towards 
confirmation,  witnesses  were  examined,  and  a  regular  inquiry  gone 
into,  although  in  modern  times  no  such  instances  are  cited.  The 
disuse  of  an  authority  or  power,  which  any  Court  by  law  has,  will 
not  destroy  that  authority  or  power,  as  was  conceded  in  Ashfard  v. 
Thojuton  (i). 

The  opinions  of  various  writers  collected  in  a  recent  pamphlet  (2) 
were  referred  to  in  the  course  of  the  argument,  by  the  counsel  for 
the  prosecutors  of  this  writ.  So  far  as  they  go,  they  appear  to  me 
to  afford  an  inference  that  the  general  notion  was,  that  the  Arch- 
bishop was  bound  to  confirm  under  the  penalty  of  pnemunire.      In 

(1)  19  E.  R.  349  (1  B.  Si  Aid.  405).  (2)  The  Royalty  of   the  Crown  in 

Episcopal  Promotions  :  London,  1847. 
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Brett  on  Church  Government  (i)  it  is  distinctly  so  put ;  and,  in        Bbo. 
Mason's  YindicisB  Ecclesise  Anglicanse  (2),  the  answer  to  a  supposed  archbishop 
question,  what  is  to  be  done  if  the  King,  being  deceived,  appoints      ca^er- 
an  unfit  person,  is,  that  on  representation  to  the  King  no  doubt  he        bvry. 
would  appoint  another ;    whereas  it  would  have  *been  a  ready      [  *628  ] 
answer  to  have  said,  "  the  Archbishop  will  refuse  to  confirm,"  if  it 
had  been  thought  by  Mason  that  he  had  the  power.     If  it  is  meant 
to   be  inferred  that,  from  the  time  of  the   statute,  the  received 
opinion  was  that  confirmation  had  become  a  mere  form,  it  must 
have  been  known  to  all  the  different  Archbishops ;  and  it  is  difficult 
to  understand  why  the  proceedings  at  confirmation  were  not  altered 
in  their  form,  so  as  to  suit  the  altered  nature  of  the  act  of  con- 
firmation itself.     If  it  was  known  to  be  a  ministerial  and  not  a 
judicial  act,  then,  from  the  time  of  the  statute  to  this  day,  a  solemn 
mockery  has  been  knowingly  gone  through  at  every  confirmation, 
the  whole  forms  of  which  are  assuredly  those  of  a  judicial  and  not 
a  ministerial  act.     Too  much  stress  ought  not  to  be  laid  on  the  use 
of  particular  forms  ;  but  any  one  who  reads  the  account  of  the  pro- 
ceedings on  confirmation  given  by  Bishop  Gibson  in  his  Codex  (a), 
and  which  confessedly  have  been  constantly  used,  and  were  used 
on  the  present  occasion,   cannot  but  see  that  the  citations,   the 
snmmwia  petitio,  the  decree  itself,  and  all  the  steps,  which  I  need 
not  detail,  have  the  appearance,  at  least,  of  a  judicial  and  not  a 
mere  ministerial  proceeding.     It  is  difficult  to  believe  such  a  con- 
tinuance of  mockery  and  deception  by  so  many  and  such  persons, 
and  for  such  a  length  of  time,  without,  as  it  seems  to  me,  any 
assignable  motive.   I  cannot  but  think,  therefore,  that  confirmation 
was  not  altered  in  its  nature  according  to   received  opinion,  but 
remained  as  before ;  and  that  the  want  of  exercise  of  the  right  of 
refusal  was  from  the  necessity  of  so  doing  not  arising. 

Instances  are  mentioned,  of  Dr.  Bundle  and  Dr.  Samuel  Clarke, 
in  which  another  course  was  taken  to  *prevent  their  being  [  •629  ] 
appointed  :  and  that  was  a  respectful  and  proper  course,  in  order  to 
avoid  the  necessity  of  any  refusal  by  the  Archbishop :  and  in  the 
reigns  of  Charles  II.  and  William  III.  the  Crown  by  its  own  act 
directed  that  Commissioners  should  be  consulted  in  the  choice  of 
Bishops,  which  would  obviate  any  difficulties.  It  seems  to  me, 
therefore,  that  no  sufficient  light  is  afforded  by  the  events  since 
the  statute,  to  show  that  it  really  was  intended  to  have  the  effect 

(I)  Ch.  xxi.  p.  431  (2nd  ed.).  (3)  .<e3    1     Gibn.    110,    note    r;     2 

,2)  Lib.  iv.  c.  13.  Gibs.  1328. 
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Bco.        of  altering  the  nature  of  confirmation  which  is  contended  for,- 
Abohbishop    which  would  justify  me  in  putting  a  different  construction  on  that 
Caktbb-      stsi^^te  from  that  to  which  a  consideration  of  the  words  of  it  has 
BUBY.        led  me. 

It  is  said  that  confirmation  cannot  be  a  judicial  act,  because  the 
Archbishop  acts  in  it  by  his  Vicar-General,  whose  office  does  not 
give  him  jurisdiction  in  contentious  suits.  I  do  not  see  that  this 
alters  the  case.  Prima  facie ^  confirmation  would  not  be  contentious ; 
and  therefore  the  Vicar-General  would  be  a  proper  officer  by  whom 
the  Archbishop  might  act ;  but  it  does  not  follow  that,  if  the  pro- 
ceedings became  contentious,  the  Archbishop  would  be  deprived 
of  his  authority  because  of  the  usual  nature  of  the  office  of  the 
person  by  whom  he  is  acting.  It  is  described  in  Oughton*8  Pro- 
legomena xvi. :  ''£a  qusB  contentiossB  jurisdictionis  erant  non 
exercebat,  id  est,  causarum  inter  partes,  in  foro  contradictorio, 
decisionem  (prseterquam,  qu8B  pro  forma  solummodo  ventilantur ; 
utpote,  negotia  confirmationis  episcoporum  electionis,  et  similia) 
sed  ea,  quae  sunt  officii  meri,  gerebat."  This  very  passage,  to  my 
mind,  conveys  the  idea  that  confirmation  is  not  officii  vieri^  namely, 
ministerial,  but  in  its  nature  judicial,  though  usually  pro  fcrmA. 
[  •680  ]  Neither  can  I  *doubt  that,  if  the  Archbishop  be  acting  judicially 
in  the  matter  of  confirmation,  he  would  have  the  same  power  of 
compelling  the  attendance  of  witnesses  that  any  other  court  of 
ecclesiastical  jurisdiction  has.  I  do  not  lay  stress  on  Dr.  Rives's 
supposed  opinion  in  the  case  of  Bishop  Mountague,  opposed  as  it 
appears  to  be,  if  ever  given,  by  one  of  Sir  James  Marriott;  but 
the  facts  which  then  occurred  militate  against  the  supposition  that 
the  citation  of  opposers  at  confirmation  was  generally  known  to 
be  a  mere  shadow ;  and  so  do  the  observations  of  the  Judges  in 
Evans  v.  Ascvitheii),  to  which  I  have  already  adverted. 

Bishop  Godwin,  in  his  work,  De  PrsBsulibus  Angliae,  in  the  Life 
of  Mountague,  p.  448  (ed.  1748),  says,  ''  lUud  autem  memorabile 
accidit,  eo  die  quo  in  Ecclesia  BeatsB  Mariae  de  Arcubus,  juxta 
Bolennem  citationis  formulam,  episcopi  jam  jam  confirmandi  mores 
laicorum  quoque  examini  subjiciuntur,  adfuisse  qui  eum  Armi- 
nianismi  nescio  cujus  reum,  etadeo  Pontificiis  faventem  accusarent^ 
eaque  de  causa  episcopatu  prorsus  indignum  rejicerent.  Verum 
cum  calumnias  potius  quam  argumenta  proferre  viderentur,  sub- 
secuta  est  aliquandiu  impedita  confirmatio."  This  passage  seems 
to  treat  the  citation  as  a  real,  not  a  mock,  proceeding.  It  appears 
(1)  Palmer,  457.     Ante,  p.  648. 
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to  me,  also,  that  what  occurred  in  the  case  of  Binlwp  Motmtague        Rsa. 
must  have  drawn  much  attention  to  the  proceedings  upon  con-  j^hohbishop 
firmation ;  and  that  the  citation  would  have  been  then  discontinued      ^  o^ 
if  it  had  been  thought  to  be  a  mere  mockery  and  that  the  Archbishop       bury. 
could  lawfully  omit  it ;  much  more  if,  as  is  now  contended,  he  was 
precluded  by  stat.  25  Hen.  YIII.  c.  20,  &om  giving  any  effect  to 
*it,  and  indeed  from  making  any  inquiry.     It  is  not  as  if  no  such       [  •631  ] 
question  had  ever  arisen;  but,  when  it  did  arise  in  the  case  of 
Bishop  Mountagtte,  I  cannot  account  for  the  continuance  of  the 
citation  afterwards,  if  it  was  considered  really  to  mean  nothing  at  all. 
In  the  course  of  the  argument  a  statute  of  Henry  V.  was  cited 
from  the  Bolls  of  Parliament  (1),  which  is  not*found  in  the  common 
collection,  and    which,  after    stating  the   schisms  and  disputes 
respecting  the  election  of  the  Pope,  and  that  in  truth  the  Apos- 
tolical See  was  void,  describes  the  mischief  in  this  country  from 
the  inability  of  persons  who  were  elected  Bishops  to  obtain  con- 
firmation, and  enacts  that,  whilst  the  Apostolical  See  is  void,  the 
Archbishop  shall  confirm  the  persons  so  elected  Bishops,  so  as  the 
King  assents;  and  provides  for  the  King's  writ  to  them  for  that 
purpose ;  which  is  nearly,  if  not  entirely,  in  the  same  form  ba  that 
directed  by  stat.  25  Hen.  VIII.  c.  20,  requiring  it  to  be  done  with 
celerity,  and  that  the  Archbishop  should  do  all  things  canonically 
necessary.     The  writ  is  to  be  found  in  Bymer's  Foedera  (2) ;  and 
proceedings  under  the  statute  are  to  be  found  in  Wharton's  Anglia 
Sacra  as  to  the  confirmation  of  a  Bishop  of  Norwich  in  1416,  at 
which  all  opposers  were  cited  in  the  usual  way  (8).    It  is  true  that 
there  are  no  penalties  in  the  statute  of  Henry  V. ;  but  it  directs 
the  Archbishop  in  quite  as  positive  terms  as  the  stat.  25  Hen.  YIII. 
c.  20 ;  and  yet  confirmation  under  it  was  plainly  conducted  as  a 
judicial  act  and  according  to  canonical  forms. 

If,  then,  confirmation  be  still  a  judicial  act,  the  next  ^question  [  '632] 
is,  who  are  entitled  to  interfere  and  to  claim  to  be  heard  in  the 
course  of  the  proceedings.  Now,  the  words  of  the  citation  used 
since  stat.  25  Hen.  YIII.  are  clear  as  to  this  point.  It  cites  all 
opposers,  any  persons  who  may  think  proper  to  come  forward,  and 
they  shall  be  heard :  and  this  citation  is  stuck  up  in  the  church 
before  the  day  fixed  for  confirmation,  and  is  proclaimed  also  at  the 
time  of  the  confirmation.  Whether  this  form  of  citation  was  in 
use  before  the  statute  of  25  Hen.  YIII.  c.  20,  I  believe  does  not 

(1)  Eot.  Pari.  vol.  iv.  part  2,  p.  71.  (3)  Wharton's  Anglia  Sacra,  vol.  i. 

(2)  Vol.  iv.  part  2,  p.  156.  p.  417. 
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RBift.         distinctly  appear ;  bat,  if  it  was,  the  continuing  it  is  strong  evidence 
AB0HBI8HOP    to  show  that  confirmation  was  treated  after  the  statnte  as  a  judicial 
Caotek-      ^^* '  ^^^'  ^  ^^  ^*®  "^^  ^^  ^®®  before  the  statute,  the  making  and 
BURT.        introducing  it  afterwards  is  perhaps  still  stronger  evidence  to  the 
same  effect.    But  that  some  citation  to  the  same  effect  was  always 
used  in  this  country  and  under  the  canon  law  is,  I  think,  clearly 
established.     And  it  seems  to  me  that  I  am  not  justified  in  saying 
that  it  was  always  a  mere  delusory  form,  though  no  particular 
instances  are  shown  of  opposers  actually  coming  forward  and  being 
either  received  or  rejected.     Bishop  Fell,  however,  in  his  work 
published  in  1669,  speaking  of  confirmation,  says,  "  Nemine  com- 
parente   (quod  tamen  non  semper  evenit) "  (i).      Now  it  seems 
difficult  to  say  that  the  Vicar-General  after  such  a  citation  could 
be  justified  in  refusing  to  allow  any  person,  who  came  forward  with 
objections  by  way  of  opposition  in  proper  form,  to  appear  and  offer 
those  objections,  unless  he  was  precluded  from  doing  so  by  the 
statute.    If  the  ordinary  and  accustomed  mode  of  proceeding  was 
I  ♦038  ]       to  make  such  citation  bond  fide,  the  *Archbishop  or  the  Vicar-General 
could  not  of  his  own  authority  alter  the  mode  of  proceeding,  any 
more  than  this  Court  could  refuse  the  wager  of  battle,  whilst  it 
by  law  existed ;  although  the  permitting  all  persons  to  appear  and 
object  under  that  citation  may  be  very  inconvenient  and  even  mis- 
chievous.   I  would  by  no  means  be  understood  as  expressing  any 
approbation  of  such  a  mode  of  objecting  in  the  present  state  of 
society.      Nor  did  the  Vicar-General  act  on  any  such  view,  as  1 
understand  :  but  he  refused  to  allow  the  objectors  to  appear  at  all, 
holding  that  the  statute  in  effect  took  away  any  power  or  authority 
in  the  Archbishop  or  his  Vicar-General  to  hear  any  objections  at 
all.     In  this,  as  at  present  advised,  I  am  of  opinion  that  he  miscon- 
stnied  the  statute,  and  declined  a  jurisdiction  which  he  had  by  law, 
and  therefore  which  he  was  bound  by  law  to  exercise :  and,  as  all 
persons  were  cited  to  appear,  all  those  who  offered  to  appear  untl 
were  not  allowed  to  do  so,  and  certainly  and  more  particularly  two 
of  them  who  are  beneficed  clergymen  in  the  diocese  of  the  Bishoi) 
elect,  are  aggrieved  by  such  refusal,  and  ought  to  have  some  remedy. 
Is  then  the  writ  of  mandamm  the  proper  remedy?     No  other  is 
shown.    I  should  doubt  very  much  there  being  any  appeal  from 
the  Archbishop  in  a  matter  of  confirmation,  under  any  circum- 
stances; but,  where  a  party  has  not  been  allowed  to  appear  in 
Court  at  all,  he  cannot  be  in  a  situation  to  appeal. 

(1)  See  anUy  p.  497, 
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Again,  here  is  a  declining  of  jurisdiction  by  misconstruction  of  Rbg. 
an  Act  of  Parliament;  in  which  case  a  mandamiis  was  held  to  lie  abchbishop 
in  Rex  v.  Justices  of  Kent  (i).  *That  was  the  case  of  a  person  who  canter- 
applied  to  the  Court  of  Sessions  to  do  that,  under  an  Act  of  Parlia-  bury. 
ment,  which  they  thought  the  Act  did  not  authorise  them  to  do  ;  ^  *^^^  ^ 
and  60  they  refused  to  act ;  and  the  mandamus  was  granted  to  put 
them  in  motion,  but  not  directing  them  how  to  decide.  Here  the 
parties  applied  to  oppose  that  which,  but  for  stat.  25  Hen.  VHI. 
c.  20,  they  would  undoubtedly  have  been  entitled  to  oppose :  they 
are  refused  on  a  wrong  construction  of  the  statute  ;  and  the  thing 
which  they  were  entitled  to  oppose  is  done.  The  principle  is  the 
same,  though  the  facts  are  different.  It  is  the  misconstruction  of  a 
statute,  and  the  declining  to  exercise  a  jurisdiction  which  belonged 
to  the  Court,  which  will  render  the  confirmation  void,  if  it  be  void, 
and  not  merely  an  erroneous  decision  as  to  admitting  allegations, 
as  in  Bishop  of  St,  David* s  v.  Lticy  (2),  or  wrongly  admitting  or 
rejecting  evidence,  or  any  other  wrong  conclusion,  if  there  has 
been  a  hearing ;  for  in  such  cases  this  Court  is  not  a  court  of 
error  and  does  not  interfere :  Reg,  v.  The  Justices  of  Kesteven  (3). 
However,  Mr.  Justice  Holroyd,  in  the  case  of  Rex  v.  I'/re  Justices 
ofCamanon  (4),  intimated  that,  if  the  Court  of  Sessions  had  heard 
one  side  and  altogether  refused  to  hear  the  other,  he  should  have 
thought  it  the  same  as  if  the  case  had  not  been  heard  at  all,  and 
that  the  mandamus  ought  to  issue,  though  the  Sessions  had 
come  to  a  decision.  Also,  in  Rex  v.  The  Justices  of  Cumberland  (5), 
where  a  complaint  was  made  by  an  overseer  against  a  man  for 
not  maintaining  his  wife,  the  man  denied  her  to  be  his  wife, 
and  produced  receipts  for  money  paid  by  him  to  the  overseer,  in 
which  the  woman  *was  treated  as  not  his  wife,  on  which  the  [  'sss  ] 
overseer  offered  to  prove  a  marriage  between  the  man  and  woman 
at  Gretna  Green,  but  the  justices  refused  to  receive  it,  and  dismissed 
the  complaint,  this  Court  granted  a  mandamus. 

These  cases  are  not  precisely  in  point ;  nor  were  any  cited  that 
are  so,  either  on  one  side  or  the  other.  That  of  The  Bishop  of 
St  David's  v.  Lucy  (2)  is  plainly  not  in  point ;  for  there  both 
parties  were  before  the  Court,  and  the  question  was  as  to  admitting 
certain  allegations,  a  matter  which  the  Court  of  King's  Bench  could 
not  determine  upon  or  interfere  with.    Here  the  parties  are  not 

(1)  14  East,  395,  397.  (4)  22  B.  B.  636  (4  B.  &  Aid.  86). 

(2)  1  Ld.  Bay.  544.  (5)  4  Ad.  &  £1.  695. 
(a)  Gl  E.  B.  402  (3  Q.  B.  810). 
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allowed  even  to  appear,  and  that  on  the  misconstruction  of  an  Act 
of  Parliament. 

If,  indeed,  by  the  known  practice  at  confirmations  at  all  times, 
independent  of  the  supposed  effect  of  stat.  25  Hen.  YIU.  c.  20,  the 
citation  of  opposers,  in  whatever  form  couched,  was  always  a  mere 
idle  ceremony,  meaning  nothing,  and  not  intended  to  be  acted  on 
by  those  who  made  it,  like  the  challenge  of  the  champion  at  the 
coronation,  and  the  Yicar-General  had  rejected  the  parties  applying 
to  be  heard  on  that  ground,  the  case  might  have  come  within  the 
authority  of  Ex  parte  Smyth  (i).  But,  if  I  understand  the  affidavits 
right,  it  was  not  so  put  by  the  Vicar-General ;  but  his  rejection 
proceeded  on  the  construction  of  the  statute.  I  think,  therefore, 
as  at  present  advised,  upon  the  principle  acted  on  in  cases  of 
mandamus,  that  this  confirmation  cannot  be  held  good,  and  that  a 
writ  of  mandamus  may  and  ought  to  issue. 

A  question  was  brought  before  the  Court,  as  to  the  *effect  of  the 
Church  Discipline  Act  (2),  which  limits  prosecutions  to  two  years, 
and  directs  the  mode  of  proceeding.  Had  this  been  an  attempt  to 
prosecute  the  Bishop  elect  for  some  supposed  offence  committed 
more  than  two  years  ago,  in  a  way  not  authorised  by  that  Act,  of 
course  it  could  not  be  maintained ;  but  it  is  nothing  of  the  sort. 
It  is  an  application  to  be  allowed  to  appear  and  be  heard  according 
to  the  citation  proclaimed  by  the  Vicar-General,  not  by  way  of 
prosecution  against  the  Bishop  elect,  but  to  show  that  he  is  not 
entitled  to  be  confirmed  in  that  election,  on  account  of  some 
supposed  objections.  I  do  not  see  that  the  Church  Discipline  Act 
touches  the  question  at  all. 

In  coming  to  the  conclusion  at  which  I  have  arrived,  I  have 
entertained  very  great  and  serious  doubts :  and  my  mind  has 
fluctuated,  during  the  argument  and  since,  very  much,  and  more 
particularly  with  regard  to  the  power  of  this  Court  to  grant  the 
writ  of  mandamus  under  the  circumstances.  And  I  cannot  but  feel 
very  diffident  in  my  opinion,  considering  that  my  Lord  and  my 
brother  Erle  take  so  entirely  different  a  view  of  the  subject.  I 
think  that  it  is  admitted,  on  all  hands,  to  be  one  of  very  great 
importance  and  difficulty,  and  for  that  reason  very  fit,  as  it  appears 
to  me,  to  be  put  into  such  a  shape  as  to  enable  the  unsuccessful 
party  here  to  take  the  opinion  of  a  court  of  error.  That  power  of 
bringing  a  writ  of  error  having  been  granted  by  a  recent  Act  (3) 


(1)  42  R.  R.  609  (3  Ad.  &  El.  719). 

(2)  Stat.  3  &  4  Vict.  c.  86. 


(3)  Stat.  6  &  7  Vict.  c.  67,  8.  2. 
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has  materially  affected  the  duty  of  this  Court,  as  it  seems  to  me,  in         Rbg. 
regard  to  writs  of  mandamus.    Formerly,  when  the  decision  of  this  abchbishop 
Court  was  final  if  the  facts  were  not  disputed,  and  *the  law  was      ^  ^^ 
fully  argued  on  the  motion  for  the  writ,  no  advantage  was  gained  by        bubt. 
delaying  the  decision  upon  that  law  until  a  writ  had  issued  and  a       ^  *^^^  ^ 
return  been  made.    But  now,  by  refusing  the  writ,  we  prevent  the 
party  applying  for  it  from  having  the  benefit  of  the  recent  statute ; 
whereas,  if  we  grant  it,  the  other  party  has  still  that  benefit.     And 
therefore,  as  I  think,  we  ought  now  to  grant  the  writ  as  a  general 
rule,  unless  we  are  quite  clear  that  it  cannot  be  sustained. 

I  am  fully  aware  of  the  agitation  of  men's  minds,  and  of  the 
strong  feelings  which  are  said  to  attend  this  case,  and  doubt  not 
that  much  inconvenience  would  accrue  from  the  ultimate  decision 
of  it  being  delayed :  but  I  do  not  see  that  those  are  sufficient  reasons 
for  not  putting  the  case  into  such  a  shape  that  recourse  might  be 
had  to  a  court  of  error. 

I  have  not  alluded,  in  the  course  of  my  observations,  to  that  part 
of  the  affidavits  which  discloses  the  nature  of  the  objections 
intended  to  have  been  urged  by  the  prosecutors  of  this  writ.  I  do 
not  think  it  at  all  necessary  to  do  so.  I  consider  the  miscarriage 
to  have  been  in  refusing  to  allow  the  parties  to  appear  and  bring 
forward  their  objections,  which  is  wholly  beside  the  question  as  to 
the  nature  of  those  objections.  Upon  them  it  would  have  been 
the  duty  of  the  Archbishop  or  his  Yicar-General  to  have  deter- 
mined :  and  this  Court  would  not  attempt  to  interfere  with  that 
determination.  The  present  question  must  be,  as  I  think,  wholly 
independent  of  who  the  person  is  who  has  been  elected  Bishop,  and 
what  are  the  sort  of  objections  intended  to  be  urged  against  him. 
It  is  a  question  applicable  to  every  case  of  confirmation  of  a  Bishop 
as  well  as  this. 

Upon  the  whole,  though  with  most  unfeigned  diffidence,  I  am  of       [  638  ] 
opinion  that  this  rule  for  a  mandamus  ought  to  be  made  absolute. 

Lord  Dbnman,  Ch.  J. : 

This  is  an  application  for  a  mandamus  to  the  Archbishop  of 
Canterbury  and  his  Vicar-General  to  hear  certain  reverend  gentle- 
men who  appeared  and  claimed  to  be  heard  as  opposers  of  the 
confirmation  of  the  Bishop  elect  of  Hereford.  Their  affidavit  states, 
in  substance,  that  a  citation  was  issued  requiring  all  opposers  to 
appear ;  that  they  did  appear  accordingly  with  their  objections, 
and  attended  by  counsel ;  and  that  their  counsel  were  not  permitted 
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to  do  more  than  argue  in  favour  of  their  right  to  be  heard ;  after 
which,  the  Yicar-General  proceeded  with  the  confirmation,  and 
declared  that  no  opposers  appeared,  and  pronounced  all  opposers 
contumacious  for  not  appearing.  They  add  that  the  opposition 
intended  was  founded  on  two  books,  written,  printed  and  published 
by  the  Bishop  elect,  repugnant  to  the  Articles  of  Religion ;  and  they 
contend  that  the  confirmation  which  followed  is,  on  this  account, 
and  by  reason  of  this  refusal,  wholly  null  and  void. 

Various  arguments  were  urged  to  prove  that  a  mandamus  would 
not  lie  in  this  case,  even  though  some  wrong  were  done.  I  am 
clearly  of  the  contrary  opinion ;  and,  even  if  I  doubted  of  this,  I 
should  think  it  better  to  issue  the  writ,  reserving  the  question  of 
its  validity,  than  by  refusing  it  to  run  the  risk  of  abridging  the 
Queen's  just  prerogative,  exercised  by  her  in  this  Court,  to  insure 
the  enjoyment  of  her  rights  in  other  Courts  and  on  other  occasions, 
— a  prerogative  not  only  important  to  the  dignity  and  power  of  the 
Crown,  but  ^become  necessary,  particularly  of  late  years,  to  enable 
her  subjects  to  enforce  their  claims  against  each  other. 

But  I  advisedly  abstain  from  discussing  these  several  objections. 
I  might  fully  excuse  myself  from  doing  so,  after  the  very  able 
argument  of  my  brother  Pattbbon,  in  which  I  entirely  ^ree  upon 
this  point ;  and,  also,  because  my  judgment  proceeds  upon  other 
points,  to  which,  therefore,  I  will  now  direct  my  attention. 

Furthermore,  I  am  of  opinion  that  there  is  a  prima  facit  case  of 
wrong.  The  previous  citation  for  opposers  to  appear  at  a  confirma- 
tion, and  the  proclamation  at  the  time  to  the  same  effect,  furnish 
to  my  mind  some  evidence  that  opposers  had  a  lawful  right  to 
appear  and  be  heard  to  make  their  objections  :  and,  when  opposers 
come,  and  are  eager  to  state  their  objections,  to  stop  their  mouth 
at  the  very  outset  of  the  ceremony,  and  close  the  door  of  the  Court 
upon  them,  is  a  practice  reflecting  no  honour  on  the  wisdom  of 
those  who  framed  it.  The  absurdity  of  these  particulars  can  only 
be  exceeded  by  the  sentence  of  contumacy  with  which  they  close, 
solemnly  pronounced  on  those  who  appear  and  press  for  a  hearing, 
for  their  default  in  not  appearing.  This  anomaly,  however,  has 
been  deliberately  gone  through,  and  is  distinctly  avowed  by  persons 
entitled  to  our  highest  respect  and  almost  unbounded  confidence, 
by  the  venerable  Primate  of  the  realm,  a  Bishop  during  a  quarter 
of  a  century, — an  Archbishop  during  much  the  greater  part  of  that 
period, — who  must  have  taken  a  leading  part  in  the  confirmation 
of  almost  all  the  reverend  prelates  who  now  adorn  the  Bench,^ne 
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who,    in   trying  times,   has   uniformly  displayed,   among  higher         Rbo. 
qualities,  the  utmost  prudence  and  moderation  and  care ;  his  fine  archbishop 
mind  and  highly  cultivated  understanding  not  *impaired  by  age,      caotkb- 
but  matured  by  experience  and  reflection.     The  act  complained  of       bvky. 
has  proceeded  upon  the  sanction  and  approval  of  persons  most       ^  *^*^  ^ 
eminent  in  the  law,  and  most  conversant  in  these  particulars,  who 
were  his  Grace's  immediate  agents  in  excluding  the  complainants : 
and  all  these  persons  justify  what  they  have  done,  not  by  any 
attempt  to  show  that  it  is  consistent  with  justice,  reason  or  pro- 
priety; for,  on  the  contrary,  they  lament  the  continued  adherence  to 
a  form  which  they  admit  to  be  strange  and  scandalous :  but  they 
rely  on  an  express  enactment  of  the  law  of  the  land,  the  statute 
passed  in  the  25th  year  of  Henry  YIII.,  which  stated  that  it  had 
not  before  been  plainly  and  certainly  expressed  in  what  manner 
and  fashion  Archbishops  and  Bishops  should  be  elected,  presented, 
invested  and  consecrated  within  the  King's  dominions,  and  pro- 
ceeded then  fully  to  ^prescribe  all  the  particulars  by  which  a  Bishop 
was  to  be  thereafter  made. 

The  first  step  in  this  process,  on  the  avoidance  of  a  See,  is  the 
cofige  d*elire,  accompanied  by  the  letter  missive,  so  often  explained ; 
then  the  form  of  election ;  then  the  certification  of  it,  under  the 
seal  of  the  Chapter,  to  the  King,  whereupon  **  he  shall  be  reputed 
and  taken  by  the  name  of  lord,  elected  of  the  said  dignity;  "  then, 
after  the  oath  of  fealty  taken,  the  "  King's  Highness,  by  his  letters 
patent  under  his  Great  Seal,  shall  signify  the  said  election  "  **  to 
the  Archbishop,"  **  requiring  and  commanding  such  Archbishop  " 
"  to  confirm  the  said  election ; "  not  to  confirm  it  as  of  old  time, 
not  to  follow  any  form  of  confirmation  which  had  been  practised 
up  to  that  period,  whatever  that  might  be ;  but  the  command  is 
''to  confirm  the  said  election,  and  to  invest  and  consecrate  the 
said  person  so  elected  *to  the  office  and  dignity  that  he  is  elected  L  *^^0 
unto."  Upon  which  enactment  the  first  observation  that  occurs  to 
me  is,  that  no  particular  form  of  confirmation  is  given,  no  reference 
is  made  to  any  antecedent  practice. 

Reference  is  next  made  to  the  statute  of  23  Henry  VIII.  c.  20 
(cited  in  this  statute  of  the  25th),  entitled  "  An  Act  concerning 
restraint  of  payment  of  annates  to  the  See  of  Rome,"  but  extended 
far  beyond  that  object :  for,  after  denouncing  the  former  exactions 
of  the  Pope,  as  the  means  of  delaying  appointments  made  by  the 
King,  it  enacted  that,  if  any  person  hereafter  named,  and  presented 
to  the  Court  of  Rome,  shall  be  there  letted,  deferred  or  delayed  from 
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sach  Bishoprick,  or  shall  be  denied  the  requisite  bolls,  sach  person 
**  shall  be  consecrated  here  in  England  by  the  Arichbishop,  in  whose 
province  the  said  Bishopnck  shall  be,  so  alway  that  the  same 
person  shall  be  named  and  presented  by  the  King  for  the  time 
being  to  the  same  Archbishop : "  being  so  named  and  presented, 
consecrated  and  invested,  he  shall  be  deemed  and  taken  to  be  and 
obeyed  as  a  Bishop.  The  word  "  confirm  "  never  once  occurs  in  this 
statute,  which  was  in  force  and  is  kept  alive  by  stat.  25  Hen.  VHI. 
c.  20 ;  so  that  any  person  delayed  by  Borne  from  his  appointment 
to  a  Bishoprick..  and  afterwards  named  and  presented  by  the  King 
to  the  Archbishop,  is  not  thereby  required  to  be  confirmed  at  all,  but 
must  be  consecrated  on  the  King's  sole  nomination  and  presentation. 

Another  provision  of  stat.  25  Hen.  YHI.  c.  20,  was  pressed  as 
material  to  show  that  confirmation  was  intended  to  be  ministerial 
only.  If  the  Dean  and  Chapter  refused  to  elect  for  twelve  days,  the 
nomination  was  in  that  case  given  to  the  King,  without  any  necessity 
for  confirmation. 

To  prove  the  notions  prevailing  about  this  time  on  the  same 
subject,  we  were  also  referred  to  the  Act  of  Edward  VI.,  which 
recited,  with  much  disapprobation,  the  mock  election  under  conge 
d'elire  and  letter  missive,  stigmatizing  those  proceedings  as  "colours 
shadows  or  pretences  "  ''  serving  nevertheless  to  no  purpose,  and 
seeming  also  derogatory  and  prejudicial"  (and,  with  deference  to 
my  learned  brother,  I  must  say  they  do  so  seem,  if  the  Queen  had 
that  power  notwithstanding  that  election) ''  to  the  King's  prerogative 
Boyal,  to  whom  only  appertaineth  the  collation  and  gift  of  all 
Archbishopricks  and  Bishopricks"  in  England  and  Ireland,  and 
gave  the  appointment  to  the  Grown  by  letters  patent.  This  Act  of 
Edward  Y[.  was  indeed  repealed,  and  so  was  stat.  25  Hen.  VIH. 
c.  20,  in  the  reign  of  Philip  and  Mary.  Stat.  25  Hen.  VIII.  c.  20, 
was  revived  in  the  reign  of  Queen  Elizabeth  :  but  this  (it  was  said) 
could  not  have  been  from  respect  to  the  principle  of  confirmation, 
because  in  her  reign  the  nomination  of  all  the  Bishops  of  Ireland 
by  letters  patent  was  vested  in  the  Crown,  and  for  them  no 
confirmation  was  required. 

The  statute  in  question  was  undoubtedly  framed  in  that  spirit  of 
jealousy  towards  Eome  which  was  severing  one  by  one  all  the  ties 
between  this  kingdom  and  that  See.  But  neither  King  Henry  VHI. 
nor  any  other  King  was  likely  to  leave  the  '*  manner  and  fashion  *' 
of  making  Bishops,  when  he  once  set  himself  about  it,  imperfect 
for  the  time  to  come,  when  that  was  one  of  the  professed  objects  of 
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the  statute,  put  forth  in  the  preamble  of  the  8rd  section.  And  it  Reg. 
was  asked,  whether  such  a  King,  in  particular,  was  likely  at  the  archbishop 
same  moment  to  deprive  the  Pope  of  his  veto  and  lodge  it  in  the  cantbu- 
hands  of  one  of  his  own  subjects?  The  only  *answer  to  this  buky. 
pertinent  question,  if  I  understand  it  properly,  I  confess  I  could  '-  *^*^  ^ 
not  hear  without  surprise  and  regret.  As  I  caught  it,  it  was  a 
reflection,  and  a  severe  reflection,  on  that  great  father  of  the 
English  Protestant  Church,  Archbishop  Cranmer.  I  understood 
the  solution  of  the  difficulty  to  be,  that  the  King  knew  how 
obsequious  an  Archbishop  he  had  in  Cranmer,  who  would  readily 
conform  to  any  wish  that  the  Royal  mind  might  conceive.  Cranmer 
was  not  a  blameless  man,  very  far  from  it.  Shortly  before  his 
death  he  betrayed  a  lamentable  want  of  firmness, — not,  however, 
greater  than  his  who  was  selected  from  among  the  Apostles  as  the 
rock  on  which  the  everlasting  Church  was  to  be  built.  Yet  his 
noble  bearing,  when  he  met  at  last  the  death  he  had  too  much 
feared,  might  have  been  expected  to  protect  his  memory  from 
general  reflections  like  these.  In  a  court  of  law,  ''In  qusestione 
legitima,  et  in  judicio  publico,  cum  res  agatur  apud"  ''judices, 
tanto  conventu  hominum  ac  frequentia,  hoc  uti  genere  dicendi, 
quod  non  modo  a  consuetudine  judiciorum,  verum  etiam  a  forensi 
sermone  abhorreat'*  (i),  seemed  a  remarkable  use  of  the  opportunity 
afforded.  In  the  presence  of  so  many  learned  and  faithful  sons  of 
the  Church  of  England,  I  certainly  did  not  expect  to  hear  the  name 
6t  Cranmer  introduced  only  for  such  a  purpose.  I  should  have 
observed  this,  of  course,  not  for  the  sake  of  any  personal  observa- 
tion upon  the  very  learned  gentleman  who  uttered  this  sentence ; 
but  I  do  think  that  it  shows  an  excitement  of  mind  existing  some- 
where upon  the  present  subject,  whether  in  the  client  or  the  counsel, 
which  makes  it  doubly  our  duty  to  take  care  that  we  are  not  led 
away  by  the  impressions  *on  their  minds,  or  too  ready  to  yield  to  [  *6u  j 
that  ecclesiastical  authority  which,  in  my  opinion,  justly  and  wisely, 
it  has  been  the  duty  and  the  boast  of  this  Court,  in  all  ages,  to 
watch  with  peculiar  jealousy. 

If  Henry  reckoned  upon  Cranmer  as  a  mean  and  servile 
Churchman,  who  would  always  yield  to  his  caprices,  he  assuredly 
mistook  his  man.  The  Archbishop  more  than  once  thwarted  the 
inclination  of  his  Sovereign.  When  Anne  Boleyn's  fate  was  sealed, 
"  Cranmer  alone,"  (says  Hume)  (2)  "  of  all  the  Queen's  adherents, 

(1)  C?ic.  Pro  ArcHA,  2,  3.  (2)  Hist.    Engl.    (Hen.  VIH.)   ch. 

xxxi.  vol.  iv. 


688  1848.     Q.  B.     11  Q.  B.  644—646.  IR.r. 

Heg.         still  retained  his  friendship  for  her;   and,  as  far  as  the  King's 
ABCHBI8B0P    impetuosity  permitted  him,  he  endeavoured  to  moderate  the  violent 
Canteb-      prejudices  entertained  against  her."     His  long  letter  of  remon- 
BUBY.        strance  is  preserved  by  Burnet  (i) ;  and  probably  no  sorer  method 
could  have  been  found  for  exasperating  a  selfish  monarch  than  to 
protect  the  Queen  in  her  prosecution.     Again:  I  would  mention 
that  afterwards,  in  1589,  when  the  Six  Articles  were  drawn  up  by 
a  Committee  of  the  Privy  Council  appointed  by  the  King,  they  met 
with  Cranmer's  vigorous  opposition  (2).     When   they  were  after- 
wards brought  into  the  House  of  Lords,  there  also  he  spoke  against 
them,  declining  to  obey  the  King's  injunction  to  absent  himself; 
and  this  at  a  time  when  the  Boyal  mind  was  bent  on  the  extirpation 
of  all  doctrines  differing  from  bis  own,  by  torture  and  death. 

But,  taking  that  expression  in  its  milder  sense,  as  only  stating 
the  King's  hope  that  Cranmer  would  be  willing  to  listen  to  his 
suggestion,  Cranmer  was  not  immortal,  and  other  less  friendly  or 
[  *eit)  ]  less  tractable  *Metropolitans  might  succeed  him.  Henry  VXH. 
knew  the  strength  and  obstinacy  of  religious  faith  from  his  own 
experience,  having  seen  one  of  the  most  upright  and  virtuous  of 
men,  lately  his  own  well  beloved  Chancellor,  lay  his  head  on  the 
block,  rather  than  admit  his  supremacy.  He  had  seen  the  power 
of  eminent  ecclesiastics  both  at  home  and  abroad  :  he  could  not  be 
ignorant  of  the  past,  but  was  probably  as  well  acquainted  with  the 
time  of  Henry  II.  and  Thomas  a  Becket  as  with  any  other  chapter 
of  English  history.  Why,  with  full  means  of  securing  his  own* 
complete  control  over  so  capital  a  part  of  his  government  as  the 
making  of  Bishops,  he  should  leave  it  in  any  degree  to  hazard,  no 
ingenuity  can  discover  a  reason.  And,  besides,  the  Parliament 
itself,  at  its  meeting,  had  expressed  their  discontent  with  the 
clergy,  and  especially  had  complained  of  the  Archbishops'  Courts, 
which  they  could  feel  no  temptation  to  invest  with  any  new 
jurisdiction. 

These  considerations  are  surely  entitled  to  great  weight,  the 
whole  argument  on  the  other  side  resting  on  the  single  word 
** confirm"  found  in  the  statute.  It  does  not,  however,  stand 
singly,  but  is  joined  with  election,  **  to  confirm  the  said  election :  " 
and  these  words  plainly  and  more  naturally  describe  a  duty  con- 
nected with  an  election,  necessary  to  be  performed  by  somebody, 
which  appears  originally  to  have  devolved  on  the  Metropolitan. 

(1)  Hist.  Reform.  Part  I.  Book  HI.  (2)  Ih.  pp.  465,  466,  482. 

Vol.  Lp.  364  (ed.  1816). 
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In  the  times  when  the  election  was  real,  two  things  required  to  Reg. 
be  certified  to  the  high  functionary  who  had  to  confirm  it,  not  archbishop 
having  been  then  and  there  present :  first,  that  the  election  was  cantbb- 
duly  made ;  secondly,  the  identity  of  the  person  who  brought  the  bvuy. 
certificate.  *The  office  of  ascertaining  these  matters  was,  perhaps,  L  *646  ] 
scarcely  befitting  the  dignity  of  the  Archbishop,  if  that  had  been 
all ;  but  his  presence,  his  benediction,  his  gracious  reception  of  his 
new  colleague  in  the  sight  of  the  people,  tended  to  secure  their 
respect  and  obedience.  Those  who  maintain  this  rule  say  that  he 
had  much  more  to  do,  to  hold  a  Court  for  summoning  accusers 
from  every  quarter,  and  for  hearing  every  kind  of  objection  to 
the  ehgibility  of  the  Lord  Bishop  elect :  and  the  question  is,  not 
whether  he  had  authority  to  confirm  or  not,  and  to  exercise  some 
discretion,  but  whether  he  was  bound  to  open  a  Court  of  this 
description  for  the  purpose  first  described :  such  is  the  duty  now 
soi»ght  to  be  imposed  on  the  Archbishop  of  Canterbury.  I  would 
ask,  is  there  any  necessity  for  this?  That  person  was  formerly 
ordained  a  deacon,  more  lately  a  priest:  the  whole  world  were 
called  upon  at  those  two  several  periods  to  pronounce  whether  they 
suspected  him  of  any  great  crime  or  ofience.  If  they  did  on  his 
first  ordination,  that  was  delayed  until  he  was  clear  of  the  charge. 
The  same  process  was  again  gone  through  when  he  was  made  a 
priest.  All  might  come  to  make  particular  accusations,  if  they 
thought  proper,  of  any  great  crime  or  offence :  and  then  that  was 
cleared,  er  the  ordination  could  not  proceed.  This  person  then  has 
already  twice  undergone,  every  Bishop  has  undergone,  this  ordeal ; 
and  the  ordaining  Bishop  was  twice  enabled  to  institute  all  needful 
inquiries  into  his  life  and  conversation.  But  the  deacon  has 
l>ecome  a  priest,  and  the  priest  become  now  the  Lord  Bishop  elect, 
l)earing  the  additional  testimony  of  the  election  itself,  by  parties 
competent  to  judge  of  his  fitness  in  all  respects;  or,  since  that 
statute,  he  brings  his  nomination  by  the  *Crown.  Is  that  to  pass  [  -647  ] 
for  nothing  as  a  testimonial  ?  Why  is  the  Archbishop  to  suspect, 
and  to  commence  any  inquiry  ?  And,  much  more,  why  is  he  to 
call  upon  all  mankind  to  question  the  confirmation  ?  If  the  election 
were  in  the  people  at  large,  every  one  voting  according  to  his 
opinion  of  the  candidate,  no  instance  occurs  of  such  a  court  of 
accusation  being  held.  But  here  the  election  had  passed  away 
from  the  people,  and  vested  for  ages  in  the  Dean  and  Chapter,  who 
have  presented  the  Bishop  elect  for  confirmation,  under  the  express 
recommendation  of  the  Crown. 
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Rko.  The  limitation  of  time  imposed  by  the  statute  on  the  two  great 

abohb'ishop  processes  of  election  and  consecration  seems  to  afford  material 
ca2?ter-  support  to  this  view.  The  election  must  be  made  in  twelve  days : 
BUBY.  if  not,  the  King  may  nominate.  The  Archbishop  is  enjoined  to 
consecrate  in  twenty  days,  which  would  suffice  for  the  preparation 
and  transmission  of  documents  from  the  more  distant  parts  of  the 
country.  Again,  the  election  is  reduced  to  a  mere  form,  the  appoint- 
ment being  both  virtually  and  in  terms  to  be  made  by  the  King. 
The  consecration  wears  a  more  solemn  aspect ;  the  Book  of  Common 
Prayer  prescribes  the  impressive  forms  with  awful  sanctions.  The 
Bishop,  when  elected,  and  his  election  confirmed,  before  receiving 
episcopal  ordination,  is  to  be  called,  tried  and  examined :  and  the 
Archbishop,  after  receiving  him  at  the  hands  of  two  Bishops, 
demands  the  King's  mandate  for  his  conse<;ration.  Certain  oaths 
follow  ;  then  the  Litany ;  **  then  the  Archbishop  sitting  in  his  chair  " 
shall  put  certain  fixed  questions  to  him  that  is  to*  be  consecrated, 
and  to  those  fixed  answers  are  to  be  given  by  him.  The  Thirty-sixth 
of  the  Articles  of  Religion  declares  expressly  that  the  consecration 
[  ♦648  ]  *shall  be  in  that  form,  which  shall  be  deemed  perfect,  and  according 
to  the  law  of  God.  The  consecration  therefore  is  said  to  be,  like 
the  election,  little  more  than  nominal;  the  one  initiated  by  the 
Dean  and  Chapter,  and  the  other  consummated  by  the  Archbishop, 
but  both  in' reality  the  acts  of  the  King:  and,  if  this  be  so,  we  are 
asked  to  discover  some  reason  why  the  confirmation  should  be  more 
real  than  these. 

The  answer  attempted  is  that  the  word  "  confirm  "  had  a  known 
legal  meaning  in  the  time  of  Henry  VIII.,  and  was  used  by  the 
Legislature  in  its  legal  sense.  After  remarking  that,  though  it 
might  bear  that  sense,  it  did  not  bear  it  to  the  exclusion  of  any 
other,  I  will  proceed,  however,  to  inquire  what  was  at  that  time 
the  meaning  of  confirmation  by  the  Archbishop,  and  whether  the 
gentlemen  who  come  forward  and  contend  that  confirmation  was 
understood  to  mean  the  power  of  holding  a  Court,  with  the  duty  of 
summoning  all  persons  to  come  in  and  oppose  the  confirmation  of 
the  Bishop  elect,  are  right  in  so  contending.  The  favour  of  his 
Sovereign  is  supposed  to  place  the  Lord  Bishop  elect  in  no  position 
analogous  to  any  thing  I  am  aware  of  but  that  of  a  felon,  upon 
whose  trial  the  jury  is  charged  ;  he  has  pleaded  **  Not  guilty  ; "  and 
forthwith  all  persons  are  invited  by  public  proclamation,  if  they 
know  of  any  treasons,  murders,  felonies  or  other  misdemeanors 
done  or  committed  by  the  prisoner,  to  come  forward  and  give  their 


VOL.  Lxxv.]         1848.     Q.  B.     11  Q.  B.  648— 660.  571 

evidence.    In  that  situation  the  Bishop  is  placed  by  the  favour  of         Beg. 
the  Crown.     The  black  catalogue  of  treasons,  murders,  felonies  and  abohbibhop 
misdemeanors  is  made  darker  and  more  ominous  by  that  word      CAirrER. 
which  has  crowded  with  crimes  the  records  of  *mankind,  the  fatal       b^^t. 
and  comprehensive  description,  heresy.  ^  *      ^ 

When  engaged  on  this  general  subject,  I  think  it  necessary  to 
re-assert  what  has  so  often  been  declared  by  our  illustrious  pre- 
decessors in  this  Court,  and  by  the  greatest  writers  on  the  English 
Constitution,  that  the  canon  law  forms  no  part  of  the  law  of  England, 
unless  it  has  been  brought  into  use  and  acted  upon  in  this  country. 
Hence,  rather  differing  from  what  I  have  heard  to-day,  I  am  of 
opinion  that  the  burden  of  proof  rests  on  those  who  affirm  the 
adoption  of  any  portion  of  it  in  England.  I  thought  of  stating 
that,  merely  by  way  of  protest,  because  some  things  were  said  at 
the  Bar  which  seemed  to  question  so  important  a  position.  But  I 
do  not  dwell  upon  it,  not  wanting  that  principle  here,  inasmuch  as 
I  am  fully  convinced  that  this  practice  has  never  existed  at  all 
authoritatively  in  this  country :  and  for  this  I  mainly  rely  on  the 
arguments  of  those  learned  gentlemen  who  have  supported  the 
present  motion :  they  have  satisfied  me  that  no  such  opposer  ever 
has  been  heard  on  any  such  occasion :  this  fact  I  draw  not  from 
affidavits  or  documents;  but  the  total  absence  of  all  affirmative 
proof  of  a  proceeding  extraordinary,. so  striking,  and  so  affecting, 
that  if  it  ever  took  place  it  must  have  been  notorious,  proves  to  me 
that  it  never  took  place ;  there  is  not,  in  my  opinion,  a  trace  of  such 
proof ;  all  records,  historical  and  legal,  present  a  perfect  blank  to 
our  investigation  of  this  subject.  It  was  thrown  out  on  the  motion 
that  such  opposition  had  never  been  necessary  before,  as  if  none 
suspected  of  unsound  doctrine  had  ever  been  raised  to  the  episcopal 
office.  What?  During  all  the  centuries  that  Christianity  has 
flourished  in  this  country,  not  one  *infected  with  heretical  opinions  [  *66o  ] 
or  bond  fide  thought  to  be  so  tainted  ?  Was  there  in  those  dark 
ages  no  spirit  of  persecution,  no  spiritual  pride?  But,  supposing 
all  to  have  been  orthodox  and  universally  admitted  to  be  so,  has  no 
one  ever  been  promoted  whose  piety  and  morals  were  not  wholly 
above  all  exception?  And,  even  assuming  this,  were  there  none 
capable  of  preferring  a  false  charge  ?  Was  envy  dead,  was  faction 
banished  from  the  world  ?  Where  were  the  sons  of  Belial  at  that 
time  ?  We  know  that  the  family  is  not  extinct  even  now :  and  there 
never  could  be  a  field  in  which  they  could  act  with  so  much  delight. 
Observe  what  would  happen.      **  Come  forth   and  oppose  the 
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Beg.  confirmation  of  the  Bishop  elect : "  sach  is  the  invitation  of  the  public 
Archbishop  officer  to  the  whole  people,  first  pronounced  in  the  church,  after- 
Caoteb-  ^^^^^  ejaculated  at  the  door.  An  answer  would  surely  have  been 
BURY.  heard  in  some  quarter :  "  Here  am  I  to  tell  you  that  I  remember 
the  Bishop  elect  at  college  some  twenty  years  ago ;  and  I  recollect 
some  irregularities  of  conduct  which  in  my  judgment  unfit  him  for 
a  Bishop."  A  second  says:  "He  is  justly  suspected  by  me  of 
having  but  recently  performed  the  Church  service  in  a  state  of 
ebriety."  The  changes  may  be  rung  on  all  those  offences  or  defects 
which  are  blemishes  to  the  episcopal  character,  all  from  which  the 
Pharisee  blessed  God  that  he  was  himself  exempt.  His  mother^s 
chastity  may  be  impeached,-  or  his  own  ill  management  of  his  son. 
The  Archbishop  may  deem  the  charges  frivolous,  or  may  know  them 
to  be  false ;  he  may  think  that  they  have  been  atoned  for  by  a  long 
life  of  piety  and  virtue ;  or  he  may  know  the  accusers  to  be  infamous 
and  malignant,  and  utterly  unworthy  of  belief.  This,  however, 
[  "661  ]  does  not  alter  his  *duty :  the  inquiry  must  proceed ;  and,  whatever 
the  result,  even  if  the  confirmation  is  delayed  but  a  day,  some  taint 
of  calumny  may  remain.  But  before  these  articles  are  well  com- 
mitted to  writing  comes  the  unfathomable  charge  of  heresy,  to  be 
proved  by  extracts  from  books,  or  reports  of  conversations  in  their 
nature  difficult  to  understand,  remember  and  report,  and  defying 
the  most  innocent  man  to  answer  them  without  the  comparison  of 
other  passages,  and  the  explanation  that  may  take  out  the  sting. 
If  no  other  effect  results,  he  must  be  a  clumsy  accuser  who  could 
not  prolong  the  debate,  so  that  the  confirmation  might  be  "  letted, 
deferred"  and  "delayed"  till  the  natural  life  of  all  concerned  is 
closed,  the  See  in  the  mean  time  remaining  without  a  Bishop,  and 
the  Archbishop's  whole  time  having  been  diverted  from  his  high 
duties  to  this  absorbing  investigation. 

The  existence  of  this  Court  being  inferred,  we  are  next  to  infer 
what  its  proceedings  must  be.  This  we  derive  from  the  citation  of 
opposers,  from  the  formula  used  in  confirmation,  and  from  the 
schedula  prima  exhibited  by  the  proctor  to  the  Dean  and  Chapter, 
who  prays  that  their  election  be  confirmed.  This  schedula  is  thus 
described  by  Bishop  Gibson  in  a  note  to  stat.  25  Hen.  VIH.  c.  20, 
correctly  copied  by  Mr.  Stephens  in  his  useful  work  on  Ecclesiastical 
and  Eleemosynary  Statutes  (i).     "  The  said  proctor,  in  the  name 

(1)  The    Statutes    relating   to    the      Stephens,  vol.  i.  p.  Id7,  note  (2).     1 
Ecclesiastical  and  Eleemosynary  Insti-      Gibs.  Cod.  110,  note  r  (2nd  ed). 
tutions  of  England,    &c.     By  A.   J. 
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of  the  Dean  and  Chapter,  exhibiting  the  citation  and  return  above         Beg. 
mentioned ;  prays,  that  the  opposers  (if  any  be)  not  appearing,  may  archbishop 
be  pronounced  contumacious,  and  precluded  *from  further  opposi-      cakteb- 
tion,  and  that  the  confirmation  may  be  proceeded  in;  which  is        bvr\. 
accordingly  done  by  this  schedule."     A  suvimaiia  petitio  is  then       '         ^ 
presented  by  the  same  proctor,  setting  forth,  among  other  things, 
the  fitness  of  the  person  elected.     A  *'  schedula  secunda :   before 
sentence,  a  second  prsaconization  of  the  oppositores  (if  any  be)  is 
made,  ad  fore$  exteiiores  ecclesiay  and  (none  appearing)  they  are 
declared  contumacious,  by  a  second  schedule."     In  this  court  of 
confirmation  then,  which  is  turned  by  the  argument  into  a  court 
of  opposition,  it  is  absolutely  taken  for  granted  that  no  opposers 
will  appear ;  and,  if  they  do,  no  provision  is  made  for  their  being 
heard,  nor  for  what  shall  be  done  if  they  are  heard  ;  in  truth,  the 
non-appearance  of  opposers  is  as  much  a  part  of  the  proceeding  as 
any  other  part  of  it,  though  the  absurd  form  of  pronouncing  them 
contumacious  is  still  preserved,  perhaps  through  the  jealousy  of  all 
change  which  has  so  often  obstructed  improvement,  perhaps  from 
another  difficulty  generally  found  in  the  way  of  reformation,  because 
certain  emoluments  were  earned  by  these  idle  ceremonies  in  each  of 
their  ten  stages. 

The  evidence  then  that  this  opposition  actually  took  place  in  the 
most  ancient  times  is  the  very  same  as  that  which  would  prove  its 
existence  during  the  last  three  centuries,  the  fact  of  the  proclama- 
tion made.  But  we  know  the  contrary  of  this.  In  point  of  fact  it 
has  been  mere  matter  of  form  during  the  whole  of  the  latter  period. 
Why  not  of  the  former  ?  When  the  inadequacy  must  have  always 
been  as  palpable  as  the  iniquity  of  a  proceeding  which  would  have 
no  certain  results  but  uncharitable  feelings  and  permanent  disquiet 
in  the  Church,  why  may  not  the  ecclesiastical  authorities  themselves, 
*even  in  the  most  ancient  times,  have  the  credit  of  tacitly  surren-  [  *653  ] 
dering  so  invidious  and  dangerous  a  power,  or  rather  of  refusing  to 
adopt  it  ?  I  will  not  say  that  any  attempt  to  carry  this  supposed 
law  into  efiect  must  have  shown  its  impracticability  and  insured  its 
rejection  ;  but  such  a  consequence  is  highly  probable,  and  will  best 
account  for  its  non-appearance  in  the  books. 

But  let  us  consider  what  a  mighty  edifice  is  sought  to  be  raised 
on  this  naked  word  •*  confirm  :  "  a  Court  for  the  trial  of  unknown 
accusations,  a  judicial  authority  with  process  and  practice  of  its 
own,  the  power  of  summoning  and  compeUing  witnesses,  of  securing 
respect  to  itself,  and  enforcing  its  orders  and  decrees.    We  are  told 
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Beo.        that  the  Archbkhop  has  already  a  Court  so  endowed,  the  Court  of 
Archbishop    Audience,  which  appears  in  Lord  Coke's  enumeration  in  his  4th 
Cantbr-      Institute  (i),  who  never  imagined,  however,  that  it  enjoyed  those 
BUBT.        functions ;  yet  all  admit  that  this  Court  is  possessed  of  no  conten- 
tious jurisdiction  whatever :  the  Yicar-General  presides  there ;  but 
he  is  no  necessary  party  to  attend  the  confirmation  of  a  Bishop's 
election.     That  this  Court  has  ever  done  what  the  Archbishop  is 
now  required  to  do,  no  one  has  pretended. 

That  the  appointment  of  Bishops  is  vested  exclusively  in  the 
Crown  since  the  time  of  Henry  YIII.  has  been  an  universal  opinion: 
that  any  opposer  ever  appeared,  there  is  not  even  the  shadow  of  a 
surmise.  The  records  of  the  Court  of  Audience,  and  of  all  other 
ecclesiastical  Courts,  are  silent  as  to  any  attempt  of  the  kind,  with 
a  single  exception,  to  which  I  now  advert.  In  1628,  Bishop 
[  *664  ]  Mountague  was  presented  for  confirmation :  according  *to  custom, 
opposers  were  challenged ;  and  contrary  to  custom  an  opposer 
claimed  to  be  heard.  He  accused  him  of  personal  unfitness  on 
account  of  the  Bishop's  theological  opinions.  The  Yicar-General, 
Dr.  Bives,  is  reported  to  have  refused  him  a  hearing ;  but  he  is  said 
to  have  grounded  his  refusal  solely  on  the  fact  that  the  charge  was 
not  written,  and  then  to  have  added  that,  if  it  had  been  written,  he 
would  have  received  it.  The  report  is  loose  and  unauthenticated. 
But,  if  literally  true,  to  what  does  it  amount?'  Of  Dr.  Rives  we 
know  but  little,  and  that  not  much  to  his  credit :  but  that  which  is 
said  to  be  the  law  under  circumstances  not  requiring  judicial  con- 
sideration is  of  little  value.  We  have  reason  every  day  to  repudiate 
the  claim  to  make  law  by  these  obiter  dicta.  To  me,  however,  it  is 
tolerably  clear  that  Dr.  Bives  was  wrong,  if  the  law  is  as  the  prose- 
cutors of  this  rule  suppose :  nothing  is  said  in  that  law  about 
writing :  the  opposers  might  be  unable  to  write.  The  person  who 
wished  to  become  an  opposer  to  the  confirmation  of  the  Bishop  of 
Manchester  (2)  may  now  come  forward  for  a  mandamusy  and  argue 
that  that  act  was  null  and  void  because  his  opposition  was  shut  out 
for  the  same  bad  reason.  True :  that  right  reverend  prelate  has 
been  consecrated;  but,  if  this  court  of  confirmation  is  bound  to 
hear  all  opposers,  and  the  refusal  renders  the  proceedings  null  and 
void,  a  very  plausible  foundation  at  least  is  laid  for  a  motion  for  a 
mandamus  in  that  case  as  well  as  this. 

(1)  4  Inst.  337.  of  the  Laws  relating  to  the  Clergy, 

(2)  See,  for  a  notice  of  this  case,      vol.  ii.  Addenda,  p.  1452,  note  (1). 
Mr.  A.  J.  Stephens's  Practical  Treatise 
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Some  dicta  were  also  cited  from  our  law  books,  or  rather  one        Bbg. 
dictum  in  the  case  of  Evans  v.  Ascuithe  (i),  reported  by  Sir  Gefrey  abchbishop 
Palmer  and  Sir  W.  Jones.  A  *distinction  was  taken  between  a  Bishop      cahtbr- 
elect  only,  and  a  Bishop  confirmed.     The  Dean  of  York  had  been .       ^vvtl, 
promoted  to  an  Irish  Bishoprick.    In  an  interval  of  a  year,  which       ^        ■' 
passed  between  his  promotion  and  his  confirmation,  he  had  granted 
a  lease  as  Dean  ;   and   the  question  was,  whether  he  was  not 
incapacitated  from  doing  so  by  becoming  a  Bishop.     The  Court 
said  he  was  not  a  Bishop  till  confirmed :  his  title  to  the  temporalities 
was  bat  inchoate.     The  Court  said :  till  confirmed  he  may  possibly 
be  rejected  (2).   One  of  the  Judges,  in  the  course  of  the  very  extended 
argument,  about  half  the  length  of  that  argument  which  we  have 
lately  heard,  declared  that  opposers  on  the  occasion  are  always 
summoned.     This  was  perfectly  unexceptionable;   but  it  proves 
nothing  to  the  point.     His  full  title  depends  on  the  Archbishop's 
confirmation;  and  in  the  course  of  that  proceeding  opposers  are 
called  for :  they  were  called  for  on  the  present  occasion.     Judge 
Whitlock,  to  show  that  the  nomination  was  not  alone  sufiicient, 
alludes  to  the  possibility  of  its  never  being  completed,  and  speaks 
of  the  ceremony,  which  plainly  shows  its  imperfection;    but  he 
drops  no  hint  that  he  had  ever  heard  of  an  opposer  being  admitted  ; 
and  so  he  leaves  the  case  precisely  where  it  was. 

A  useful  pamphlet  (3)  was  referred  to  by  the  learned  civilian  who 
supported  the  rule,  a  collection  of  extracts  showing  the  sentiments 
entertained  by  canonists,  divines  and  others  upon  the  Eoyal  pre- 
rogative, not  by  Judges  or  students  of  either  branch  of  law.  The 
general  scope  of  this  little  work  is  to  illustrate  the  doctrine  so 
clearly  laid  down  in  the  87th  of  our  Articles,  that  the  Sovereign 
has  not  the  power  of  the  keys,  and  cannot  confer  *orders  :  **  The  [  •fi56  ] 
Queen's  Majesty  hath  the  chief  power  in  this  realm  of  England, 
and  other  her  dominions,  unto  whom  the  chief  government  of  all 
estates  of  this  realm,  whether  they  be  ecclesiastical  or  civil,  in  all 
causes  doth  appertain,  and  is  not,  nor  ought  to  be  subject  to  any 
foreign  jurisdiction.  Where  we  attribute  to  the  King's  Majesty  the 
chief  government,  by  which  titles  we  understand  the  minds  of  some 
slanderous  folks  to  be  offended :  we  give  not  to  our  Princes  the 
ministering  either  of  God's  Word,  or  of  the  Sacraments,  the  which 
thing  the  injunctions  also  lately  set  forth  by  Elizabeth  our  Queen 

(1)  Palm.  457 ;  S.  C.  1  (W.)  Jones,  (3)  The  Royalty  of  the  Crown,  &c. 
158.    See  p.  472,  n.  (1),  anU.                    See  p.  541,  n.  (3),  anU. 

(2)  Palm.  474. 
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do  most  plainly  testify :  bat  that  only  prerogative  which  we  see  to 
have  been  given  always,  to  all  godly  Princes  in  holy  Scriptures  by 
God  Himself,  that  is  that  they  should  rule  all  estates  and  degrees 
committed  to  their  charge  by  God,  whether  they  be  ecclesiastical  or 
temporal,  and  restrain  with  the  civil  sword  the  stubborn  and  evil 
doers.''  The  whole  of  this  Article  must  be  taken  together.  There 
is  no  power  of  the  keys ;  none  to  ordain,  or  to  absolve :  bat  there 
is  a  power  over  *'  all  states  and  degrees  committed  to  their  charge 
by  God,  whether  they  be  ecclesiastical  or  temporal."  This  is  the 
power  claimed  now  to  be  exercised  by  the  Grown,  but  which  the 
Grown  does  not  in  effect  possess  if  the  Archbishop  can  reject  on 
opposition  the  Bishop  nominated  by  the  Grown. 

One  of  these  extracts,  taken  from  a  dialogue  between  a  Boman 
Gatholic  and  a  member  of  the  Ghurch  of  England,  is  remarkable  (i). 
The  Gatholic  objects  that  under  the  Beformation  there  are  as  many 
Popes  as  Kings,  and  that  they  do  assume  priestly  power ;  but  the 
♦answer  of  the  member  of  the  Church  of  England  is  this :  **  The 
freedom  of  election  doth  not  exclude  the  King's  sacred  authority, 
but  force  and  tyranny  only.  If  any  unworthy  person  should  be 
forced  upon  them  against  their  wills,  or  the  clergy  should  be  con- 
strained to  give  their  voices  by  force  and  threatening,  such  an 
election  cannot  be  said  to  be  free.  But  if  the  King  do  nominate  a 
worthy  person  according  to  the  laws,  as  our  Kings  have  used  to  do, 
and  give  them  authority  to  choose  him,  there  is  no  reason  why  this 
may  not  be  called  a  free  election.  For  here  is  no  force  nor  violence 
used/'  Then  the  Catholic  proceeds :  **  But  if  the  King,  deceived  by 
undeserved  recommendations,  should  happen  to  propose  to  the 
clergy  a  person  unlearned,  or  of  ill  morals,  or  otherwise  manifestly 
unworthy  of  that  function,  what's  to  be  done  then?  "  The  answer 
is:  "Our  Kings"  "are  wont  to  proceed  in  these  cases  maturely 
and  cautiously  ;  I  mean,  with  the  utmost  care  and  prudence :  and 
hence  it  comes  to  pass  that  the  Church  of  England  is  at  this  time 
in  such  a  flourishing  condition."  Then  he  pursues  it :  "  Since 
they  are  but  men,  they  are  liable  to  human  weakness  :  and,  there- 
fore, what  is  to  be  done,  if  such  a  case  should  happen  ?  "  The 
answer  is,  "If  the  electors  coUld  make  sufficient  proof  of  such 
crimes  or  incapacities,  I  think,  it  were  becoming  them,  to  represent 
the  same  to  the  King  with  all  due  humility,  modesty,  and  duty ; 
humbly  beseeching  his  Majesty,  out  of  his  known  clemency,  to  take 

(1)  Lindsay's  translation  of  Mason's  YindicisB  Ecolesise  AnglioansD,  citel  in 
The  Eoyalty  of  the  Crown,  &c.  p.  IT. 
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care  of  the  interest  of  the  widowed  Church.    And  our  Princes  are        Ubo. 
fio  famous  for  their  piety  and  condescension,  that,  I  doubt  not  abghbishop 
but  his  Majesty  would  graciously  answer  their  pious  petition,  and     cantbb- 
nominate  another  unexceptionable  person,  agreeable  to  all  their       bubt. 
wishes.    Thus  a  mutual  ^affection  would  be  kept  up  between  the      [  *668  ] 
Bishop  and  his  Church.     Thus  I  have  showed  you,  that  our  Kings 
have  had  a  singular  prerogative  in  the  election  of  Bishops :  and 
now  I  am  to  prove  that  they  had  the  same  lawfully."    Then  King 
Charles  II.  is  alluded  to  in  this  pamphlet (i)  as   ''having  taken 
into  his  serious  consideration  how  much  it  will  conduce  to  the  glory 
of  God,  our "  (the  King's)  "  own  honour  and  the  welfare  both  of 
our  Church  and  universities,  that  the  most  worthy  men  be  preferred 
and  favoured  according  to  their  merits,"  and  made  an  order  that 
no  Secretary  of  State  should  move  his  Majesty  on  the  behalf  of  any 
person  whatever  for  preferment  in  the  Church  without  having  the 
attestation  of  certain  high  persons,  including  the  Archbishop  of 
Canterbury  and  the  Bishop  of  London  for  the  time  being.     King 
William  III.  made  a  similar  order  (i).     But  all  this  was  without  the 
least  reference  to  the  supposed  power  of  the  Archbishop  to  examine 
and  to  enter  into  any  proceeding  at  the  time  of  the  confirmation. 

Bishop  Gibson  is  mentioned  in  the  same  pamphlet ;  and  he  is  a 
most  remarkable  authority  in  my  opinion  upon  the  subject.  He 
was  assailed  by  one  of  the  most  learned  Judges  who  ever  sat  in  this 
Court,  Sir  Michael  Foster  (2),  as  one  disposed  to  erect  the  Church 
into  an  imperium  in  imperio^  a  sacerdotal  order  which  must  in  time 
absorb  all  the  other  powers  in  the  State.  Gibson  wrote  his  invaluable 
treatise,  the  great  storehouse  of  ecclesiastical  law ;  and  from  that, 
copying  more  ancient  works,  we  derive  all  the  evidence  in  favour  of 
this  application.  Yet  neither  in  that  work  nor  in  the  course  *of  any  [  •669  ] 
proceedings  taken  by  him  does  he  assert  the  existence  at  any  time 
of  a  power  in  the  Archbishop  to  defeat  by  such  an  inquiry  as  that 
suggested  the  nomination  of  the  Crown. 

There  were  certainly  questionable  appointments  made  of  persons 
of  doubtful  orthodoxy ;  upon  which  it  is  only  necessary  to  mention 
that  no  less  than  four  times  Bishop  Hoadly  gave  all  mankind  the 
opportunity  which  resulted  from  this  supposed  course  of  summoning 
all  to  appear  to  make  their  opposition  to  his  election  on  account  of 

(1)  The  Eoyaltyof  the  Crown,  &c.  Church  power  laid  down  in  the  Codex," 
p.  30.  &c.     See   Dodeon's   Life  of  Sir  M. 

(2)  1735.    In  a  pamphlet  entitled  Foster,  p.  13. 
"An  Examination  of  the  Scheme  of 
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his  opinions.  No  sach  opposition  was  ever  made,  thoogh  there 
might  be,  and  very  probably  was,  remonstrance  against  his  appoint- 
ment. Acting  on  this  principle,  too.  Archbishop  Wake  remon- 
strated saccessfully  against  the  promotion  of  Samael  Clarke,  and 
Bishop  Gibson  against  that  of  Dr.  Bundle.  From  an  able  treatise 
lately  published  in  a  magazine,  which  is  quoted  in  the  same 
pamphlet  (i),  we  are  told  that  other  Sovereigns  have  consulted  the 
Archbishop  before  they  promoted  to  offices  of  such  high  importance* 
But  not  a  word  is  uttered  to  show  that  the  Archbishop  could 
institute,  and  was  bound  to  institute,  an  inquiry  into  the  merits  and 
demerits  of  the  parties  nominated  by  the  Grown  if  any  opposer 
thought  proper  to  malign  them  at  the  time  of  confirmation. 

I  will  not  take  an  imaginary  case,  but  will  now  advert  to  recent 
facts,  as  much  a  part  of  the  history  of  our  country  as  those  which 
occurred  in  the  time  of  Henry  or  Elizabeth.  We  know  that,  on  the 
rumour  of  an  intention  of  the  Grown  to  make  a  particular  promo- 
tion, thirteen  or  fourteen  right  reverend  Bishops  thought  the 
appointment  highly  objectionable,  and  addressed  *to  the  Prime 
Minister  a  strong  remonstrance  against  it  (2).  They  urged  various 
topics — the  probable  discontent  of  the  clergy,  the  recorded  censure 
of  one  of  our  universities  ;  but  there  was  one  topic,  of  far  greater 
weight  if  this  application  is  sustainable,  to  which  they  never  adverted. 
They  never  warned  the  minister  against  the  scandal  of  a  public 
opposition  at  the  time  of  confirmation,  and  the  possibility  of  the 
Queen's  nominee  being  rejected  by  the  Archbishop  as  a  heretic. 
One  of  the  most  distinguished  among  them  (3)  warmly  entreated,  for 
the  Dean  and  Ghapter,  that  they  might  not  be  exposed  to  the  peril 
of  a  praemunire,  nor  be  called  upon  to  elect  one  whom  in  their 
conscience  they  could  not  approve,  since  their  rejection  must  be 
followed  by  that  consequence.  There  was  no  such  intercession  in 
favour  of  the  Archbishop  who  might  incur  the  same  danger ;  no 
intimation  that  his  Grace  was  not  equally  boimd  by  the  statute  to 
confirm  the  person  if  he  should  be  named  by  the  Crown;  no 
assertion  of  the  danger  and  disgrace  of  an  opposition  so  likely  to 
arise  in  numerous  quarters  if  one  condemned  by  a  convocation 
at  Oxford  should  be  elevated  as  a  mark  for  animadversion  in 
St.  Mary's  Church. 

The  Archbishop  is  said  to  be  converted  into  a  mere  machine  by 


(1)  The  Royalty  of  the  Crown,  &c. 
pp.  d3,  54. 

(2)  See  Mr.  JebVs  Beport,  &c.  p.  6, 


note  (e). 

(3)  See  anU,  p.  477,  n.  (1). 
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exercising  the  functions  with  which  he  is  well  contented.     The        Rso. 
phrase  suggests  to  me  the  idea  that  our  writ  is  sought  for  to  con-  abohbishop 
struct  a  machine  fraught  with  something  like  galvanic  influence  to      c^^teb- 
revive  a  body  which  has  been  dead  for  ages,  that  it  may  perform        bv&y. 
some  convulsive  manoeuvres  for  twenty  days,  and  then  relapse  for 
ever  into  its  dread  repose.     But  *this  simile  would  imply  that  the       [  *66i  ] 
form  once  had  animation,  which  in  my  conscience  I  do  not  believe. 
It  is  not  true  to  represent  the  Archbishop  as  a  mere  machine,  even 
if    ministerial  in    the    confirmation.     I  have  shown  some   duty 
attaching  to  that  office,  not  unlike  that  of  a  returning  officer  at  a 
Parliamentary  or  municipal  election.   This  confirmation  is  necessary 
to  give  the  new  Bishop  all  his  rights.     The  Archbishop  is  not 
unlikely  to  make  some  inquiry  touching  the  Bishop  elect :  and,  if 
the  result  should  lead  him  to  the  opinion  that  the  appointment 
would  be  injurious,  he  may  (as  we  have  seen)  advise  the  Grown  in 
the  first  instance  against  issuing  the  conge  (Velire  Sknd  letter  missive. 
Even  afterwards,  if  he  is  since  informed  of  facts  which  really  con- 
vince him  of  such  mischief,  he  may  still  resort  to  the  Sovereign,  and 
request  to  be  relieved  from  the  painful  duty  imposed  by  the  statute. 
He  may  make  it  clear  that  the  conge  d'elire  and  letter  missive  were 
obtained  in  ignorance  of  the  truth  and  ought  to  be  set  aside. 

Extreme  cases  are  ingeniously  devised,  but  are  not,  and  cannot 
with  decency  be  thought,  possible.  But,  even  if  the  worst  be 
supposed,  if  the  Grown  will  persist  against  warning  and  remon- 
strance in  nominating  a  Bishop  whom  the  Metropolitan  cannot 
consent  to  confirm  without  violating  his  conscience,  his  duty  is 
clear.  He  must  act  as  some  of  our  predecessors  in  old  times  have 
done,  when  required  to  submit  to  dictation  from  the  Grown :  they 
forfeited  their  offices  by  not  obeying :  he  must  resign.  From  the 
course  taken  by  the  present  Archbishop,  I  have  no  doubt  that,  after 
hearing  of  the  objections  notoriously  made  to  the  doctrine  of  Bishop 
Hampden,  his  Grace  has  formed  the  deliberate  opinion  that  those 
objections  have  no  solid  foundation. 

I  would  ask  whether  it  has  been  the  opinion  of  any  person,  until  [  662  ] 
within  these  few  weeks,  and  until  this  unhappy  controversy  arose, 
that  the  absolute  power  of  appointing  Bishops  was  not  in  the  Grown. 
If  it  has  only  come  into  being  since  this  very  inflamed  state  of  mind 
has  arisen,  surely  we  ought  to  regard  all  arguments  upon  the 
subject,  drawn  from  remote  antiquity  and  from  obscure  cases,  with 
very  considerable  jealousy.  When  I  heard  Sir  Fitzroy  Kelly,  with 
his  impressive  solemnity  of  manner,  entreat  that  we  would  not 
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Bso.         expose  the  Archbishop  to  the  mockery  and  shadow  of  having  all  the 
Abohbishop   prayers  recited,  for  the  mere  purpose  of  going  through  a  form  and 
Caktbr-      ^^^^^S  *  farce,  I  confess  I  hardly  knew  how  to  meet  it.     Are  the 
BUBT.        Dean  and  Chapter  to  be  treated  as  nothing?    Do  they  proceed 
without  prayer  and  without  solemn    ceremony?      If    they    are 
required,  notwithstanding  all  this,  under  the  threat  of  penal  con- 
sequences, to  elect  a  particular  person,  and  none  other,  the  law 
which  compels  them  may  be  an  unreasonable,  ill  considered  and 
impious  Act  of  Parliament  that  ought  to  be  repealed ;  but  why  should 
there  be  more  objection,  on  account  of  this  solemnity  being  intro- 
duced, to  the  Archbishop's  share  than  to  that  of  the  Dean  and 
Chapter?    I  forbear  for  obvious  reasons  entering  more  fully  into 
that.     I  was  reminded  of  the  Roman  augurs,  who  were  said  never 
to  meet  one  another  without  laughing  (i) :  and  I  think  that,  if  these 
gentlemen  had  induced  us  to  issue  this  writ  upon  considerations  of 
the  incredible  scandal  and  impropriety  of  using  a  solemnity  upon 
such  an  occasion,  they  would  have  had  some  reason  to  laugh  at  our 
expense. 
[  663  ]  I  agree  with  my  brother  Coleridge  that  our  time  has  been  much 

too  short  to  write  as  fully  as  might  be  desired,  though  not,  I  think, 
to  form  a  satisfactory  opinion.  I  have  devoted  as  much  time  as  I 
could  afford  to  the  task  of  placing  my  conclusions  upon  paper,  that 
nothing  might  bear  the  least  appearance  of  captious  remarks  upon 
what  has  fallen  from  my  two  learned  brethren  in  their  most  able 
and  well  considered  arguments.  I  abstain  from  all  such  remarks, 
with  this  single  exception,  that  my  brother  Colbbidob's  argument 
has  strengthened  my  opinion  against  the  motion,  by  proving  how 
the  plain  law  of  England  may  be  put  in  hazard  by  learned  specula- 
tions on  obscure  works  of  doubtful  import  anywhere,  and  of  no 
authority  here. 

Now  comes  the  question  which  presses  most  on  my  mind. 
Having  stated  my  reasons  for  the  opinion  which  I  deliberately  form, 
and  conscientiously  entertain,  that  this  never  has  been  at  any  time 
the  law  of  England,  I  must  be  of  opinion  that  the  Court 
ought  to  refuse  the  writ  of  inandamtis.  But  upon  that  opinion  I 
have  had  the  greatest  difficulty,  and  have  felt  the  greatest  possible 
hesitation  in  acting,  because  I  feel  the  authority  of  my  two  learned 
brothers,  and  the  ungracious  appearance  of  refusing  the  opportunity 
of  inquiry.  In  any  ordinary  set  of  circumstances,  in  the  case  of  an 
inclosure,  of  a  railway,  or  matter  of  property,  we  should  have  no 

(1)  Cio.  Da  Diyinat.  11.  2i,  51. 
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qaestion  whatever  that  the  doubt  of  any  one  on  the  Bench  would        Bao. 
have  made  further  inquiry   desirable.     I  should  have  instantly  abohbishop 
agreed.    A  writ  of  error  would  lie  in  that  case  to  correct  any  opinion     c^^bb- 
that  might  be  shown  on  more  discussion  to  be  erroneous.    But       Bvnr. 
every  Judge  must  act  on  his  own  conviction.    I  own  that  my  opinion 
is  so  entirely  settled,  and  I  must  say  so  entirely  ^unchanged  by      [  *664  ] 
what  I  have  heard  of  the  argument  to-day,  that,  feeling  the  utmost 
disposition  to  do  all  that  can  be  done  to  show  my  respect  for  my 
learned  brothers,  I  do  not  think  that  I  can  consent  to  say  for  my 
part  that  this  writ  ought  to  go.    I  think  it  ought  not ;   I  feel  con- 
fident that,  if  it  went,  it  would  be  good  for  nothing.     If  held  valid 
primd  facie,  I  have  no  doubt  that  the  return  which  would  be  made 
to  it  would  give  it  a  complete  answer.     I  am  satisfied  that  the  only 
effect  of  all  this  would  be  to  keep  alive  the  dreadful  agitation  and 
frightful  state  of  religious  or  rather,  let  me  say,  theological  animosity 
which  it  is  impossible  not  to  observe  in  this  country.     There  would 
be  a  delay  of  at  least  two  years  :  probably  four  more  days  would  be 
consumed  in  argument :  and  we  cannot  tell  how  much  more  when 
it  would  come  into  the  court  of  error.     The  Bishopric  all  that  time 
would  be  vacant :  perhaps  other  vacancies  might  occur ;  and  no 
doubt  the  example  here  set  would  be  followed :  and  in  every  case  I 
should  expect  in  the  excited  state  of  men's  minds  that  the  Arch- 
bishop would  be  called  upon  to   summon  all  mankind  to  hear 
whether  they  had  any  thing  to  say  against  the  Bishop  elect,  and  to 
open  a  Court  that  would  probably  never  be  closed. 

We  have  a  discretion  to  issue,  or  to  withbold,  the  writ  of 
mandamus.  Supposing  even  that  I  thought  it  very  doubtful  how 
the  law  was,  supposing  that  I  thought  that  the  Archbishop  was 
bound  to  hold  a  Court  for  confirmation,  still  I  apprehend  that  I 
should  have  a  discretion  to  exercise.  The  Bishop  of  Manchester 
has  been  consecrated,  in  spite  of  some  attempt  at  opposition :  and 
I  believe  it  would  be  held  that  the  Bishop  of  Manchester's  con- 
secration cannot  be  questioned.  This  ^opposition  is  put  forward  [  *666  ] 
before  consecration  :  but,  if  consecration  had  taken  place,  or  even 
now  should  follow,  then  I  apprehend  that  it  cannot  be  questioned, 
except  on  the  supposition  that  the  proceeding  is  altogether  null  and 
void :  of  this  I  see  no  trace  of  any  evidence  whatever  in  any 
records  in  this  country ;  only  some  few  words  scattered  in  ancient 
volumes,  recording  the  events  of  a  state  of  society  the  most 
uncertain  and  obscure. 

Now,  under  all  these  considerations,  feeling  the  utmost  respect 
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Bbo.  for  my  learned  brethren,  and  the  greatest  regret  that  we  do  not 
Archbishop  ^^^  ^^^  same  view,  I  must  own  that  I  feel  that  some  deference  is 
Camtkb-  ^^®  ^^^^  ^  *^®  ^^8^  person  who  is  named  as  the  defendant  in  this 
BUBT.  rule.  Some  deference  is  due  to  those  who  certify  the  fitness  of 
Bishop  Hampden  for  the  office  to  which  he  is  elected.  Still  more 
deference  is  due  to  the  peace  of  the  Church,  and  to  the  tranquillity 
of  the  State.  It  seems  to  me  that  we  should  be  putting  every  thing 
to  hazard,  and  leading  to  consequences  which  it  is  impossible  to 
foresee,  if  we,  who  are  firmly  convinced  that  there  is  no  such  law 
as  that  upon  which  these  parties  seek  to  act,  encouraged  the 
smallest  doubt  as  to  its  existence.  Reserving  my  opinion  on  that 
point  till  I  had  heard  all  the  observations  of  my  learned  brothers, 
and  keeping  my  mind  open  to  the  last,  and  free  to  say  that  this  is 
a  question  which  ought  to  be  discussed,  I  must  fairly  say,  with  all 
respect  for  my  brother  Golebidoe*8  admirable  argument,  that  it 
has  confirmed  me  in  the  opinion  of  the  danger  of  exposing  the  Act 
of  Parliament,  and  the  most  simple  construction  of  the  plainest 
language,  and  the  most  inveterate  and  universal  opinion  on  its 
[  •666  ]  effect,  to  the  speculations  of  those  who  will  bring  *their  forgotten 
books  down,  and  wipe  off  the  cobwebs  from  decretals  and  canons, 
before  they  can  find  one  argument  for  disturbing  the  settled  practice 
of  three  hundred  years. 

In  my  opinion  this  rule  ought  to  be  discharged. 

No  order  was  made. 


1848.  PYE  V.  MUMFORD. 

JaiL21.        ^j^  Q  3  666—677 ;  S.  C.  17  L.  J.  Q.  B.  138 ;  6  Dowl.  &  L.  414 ;  12  Jur.  578.) 

[  666  ]  Under  the  Prescription  Act,  1832  (2  &  3  Will.  IV.  c  71).  if  to  a  declaration 

in  trespass  the  defendant  plead  enjoyment  as  of  right  for  thirty  years  next 
before  the  commencement  of  the  action,  and  the  plaintiff  simply  traverse 
such  enjoyment,  he  cannot  support  the  traverse  by  proof  that,  though 
there  was  such  enjoyment,  yet,  for  a  period  of  time,  without  including 
which  there  would  not  be  a  thirty  years'  enjoyment,  there  was  a  tenant 
for  life  of  the  Iocm  in  quo. 

Trespass  for  breaking  plaintiff's  close,  and  laying  dung  &c.  there, 
and  keeping  and  continuing  &c.,  and  subverting  the  earth  &c. 

Plea  5.  That  defendant,  before  and  at  the  time  when  &c.,  was 
and  still  is  seised,  in  his  demesne  as  of  fee,  of  and  in  certain 
messuages,  farm  and  divers,  to  wit  &c.,  acres  of  land,  contiguous 
to  the  close  in  which  &c. ;  and  that  defendant,  and  all  those  whose 
estate  he  now  hath,  for  thirty  years  next  before  the  commencement 
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of  this  suit  have  continually  had  and  enjoyed  as  of  right  and         Ptb 

without  interruption,  and  been  used  and  accustomed  to  have  and    mumfobd 

enjoy  as  of  right  and  without  interruption,  and  the  defendant  still 

of  right  ought  to  have,  for  himself  and  themselves,  his  and  their 

tenants  and  farmers,  occupiers  of  the  said  farm  and  lands,  with 

the  appurtenances,  for  the  necessary  and  efficient  cultivation  and 

manuring  the  same,  as  to  the  said  messuages,  farm  &c.,  belonging 

and  appertaining,  the  right  and  privilege  in  every  year,  and  at  all 

times  of  the  year,  of  entering  into  and  upon  the  close  in  which  &c., 

to  cart  and  carry  all  the  muck,  dung  &c.,  made,  arising  &c.,  in  and 

upon  the  said  messuages,  farm  &c.,  into  "^and  upon  a  certain  small       r  •667  ] 

and  reasonable  portion  of  the  said  close  in  which  &c.,  for  the 

purpose   of  intermixing  thereon  such   muck,   dung  &c.,  and  of 

making  manure  thereof ;  and  of  continuing  such  muck  &c.,  thereon 

until  the  same  was  mixed  &c.,  and  formed  into  manure,  and  fit  to 

be  carried,  and  of  then  carrying  the  same  from  and  off  the  said 

close  in  which  &c.,  to  be  put,  placed  &c.,  upon  and  over  the  said 

farm  and  lands  &c.,  of  defendant :  justification,  in  exercise  of  the 

right.    Verification. 

Beplication.  That  defendant,  and  all  those  whose  estate  &c.,  for 
thirty  years  next  before  &c.,  have  not  continually  had  and  enjoyed 
as  of  right  and  without  interruption,  nor  been  used  as  of  right  and 
without  interruption,  nor  ought  defendant  still  of  right  &c.,  to  have 
for  himself  and  themselves  &c.  (following  the  plea).  Conclusion  to 
the  country. 

Issue  thereon.     Other  issues  of  fact  were  also  joined. 

On  the  trial,  before  Coleridge,  J.,  at  the  Suffolk  Spring  Assizes, 
1847,  it  appeared  that  the  defendant  had  in  fact  enjoyed  the  alleged 
right  for  the  thirty  continuous  years  next  before  the  commencement 
of  the  action.  But  the  plaintiff  offered  evidence  to  show  that, 
during  a  part  of  the  time,  two  parties  now  deceased  had  successively 
held  the  locus  in  quo  as  tenants  for  life ;  and  that,  without  includ* 
ing  such  part  of  the  time  of  enjoyment,  there  had  not  been  an 
enjoyment  for  thirty  years.  The  learned  Judge,  after  objection, 
admitted  this  evidence.  A  verdict  was  found  for  the  plaintiff  on 
all  the  issues,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  defendant  on  the  issue  upon  the  fifth  plea. 

In  Easter  Term,  1847,  Andrews  obtained  a  rule  nin  accordingly.       [  668  ] 
In  last  Term  (i), 

(1)  January  21  st.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and 
Wightman,  J  J. 
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pte  Byles,  Serjt.  and  O'MaUey  showed  cause : 


«. 


MuMitoBD.  The  fifth  plea  sets  up  an  enjoyment  as  of  right  for  thirty 
years  (i),  under  sects.  1  and  5  of  stat.  2  &  8  Will.  lY. :  the  plain- 
tiff meets  this  by  proof  that  during  a  part  of  the  thirty  years  there 
was  a  tenant  for  life,  so  as  to  bring  the  case  within  sect.  7»  this 
not  being  a  case  where  the  right  is  ''  declared  to  be  absolute  and 
indefeasible/'  as  there  is  no  allegation  of  an  enjoyment  for  sixty  or 
for  forty,  years.  The  defendant  insists  that  this  answer  should 
have  been  replied,  under  the  concluding  words  of  sect.  5 :  **  and  if 
the  other  party  shall  intend  to  rely  on  any  proviso,  exception, 
incapacity,  disability,  contract,  agreement,  or  other  matter  herein- 
before mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation."  Now  the  exception 
here  relied  upon  by  the  plaintiff  is  provided  for  by  sect.  7,  and 
therefore  cannot  come  within  the  words  of  sect.  5,  '^  hereinbefore 
mentioned." 

(LoBD  Denman,  Gh.  J. :  The  Legislature  probably  meant  only 
''  herein :  "  has  the  Parliament  Boll  been  looked  at  ?) 

[*669]  No:  the  authorized  ^printed  copy  must  be  relied  upon  (2).  And 
the  word  ''hereinbefore"  will  apply  to  any  mode  of  defeating  the 
claim,  under  sect.  1,  which  would  not  disprove  the  enjoyment  in 
fact  for  thirty  years  ;  but  a  licence  or  interruption  during  the  thirty 
years  is  properly  set  up  under  a  traverse  of  the  enjoyment :  Clayton 
V.  Corby  (a),  Tickle  v.  Brown  (4).  If  a  tenancy  for  life,  during  the 
thirty  years'  period,  be  replied,  and  traversed  by  the  rejoinder,  the 
defendant  may  insist  that  the  thirty  years'  enjoyment  alleged  in 
the  plea  is  made  up  of  time  preceding  and  following  the  tenancy 
for  life ;  that  is  the  decision  in  Clayton  v.  Corby  (8) ;  and  it  follows 
that  the  time  during  which  the  life  estate  lasts  can  make  no  part 
of  the  thirty  years.  But  the  defendant  here  will  rely  on  somie 
expressions  in  the  judgment  in  that  case.     The  Court  there  said  : 

(1)  Pattesok,  J.,  during  the  argu-  Byles^  Serjt.  informed  the  Court  that, 
ment,  expressed  a  doubt  whether  the  on  inspection  of  the  Parliament  BoU» 
plea  showed  an  enjoyment  of  a  profit  it  appeared  that  the  printed  copy 
a  prendre:  but  nothing  ultimately  correct 
turned  on  this.  (3)  57  B.  B.  807  (2  a  B.  813). 

(2)  At  a  later  part  of  the  argument,  (4)  45  B.  B.  358  (4  Ad.  &  £1.  369). 


YOL.  Lxxv.]         1848.     Q.  B.     11  Q.  B.  669—670.  586 

''  if  the  plaintiff  chooses  to  reply  and  set  up  a  tenancy  for  life,  he  Ptb 
exclndes  the  time  of  that  tenancy,  and  drives  the  defendant  to  show  mumtobix 
thirty  years'  enjoyment  either  wholly  before  the  t-enancy  for  life, 
if  it  be  still  subsisting,  or  partly  before  and  partly  after,  if  it  be 
ended;"  and,  further:  ''the  thirty  years  alleged  in  the  plea  will 
be  the  thirty  years  actually  or  constructively  next  before  the 
commencement  of  the  suit,  according  as  the  plaintiff  shapes  his 
replication."  From  this  it  is  sought  to  be  inferred  that  the  only 
Tvay  of  defeating  a  plea  of  thirty  years'  enjoyment  by  means  of  a 
tenancy  for  life  is  to  plead  it ;  and  that,  if  it  be  not  pleaded,  the 
enjoyment  is  unanswered.    But  these  remarks  were  extrajudicial. 

(WiOHTMAN,  J. :  To  what  preceding  part  of  the  statute  do  you        [  670  ] 
apply  the  words  "  incapacity  "  and  "  disability,"  in  sect.  5  ?) 

If  there  be  nothing  answering  to  those  words,  still  the  words 
*'  hereinbefore  mentioned  "  are  unequivocal. 

(WiGHTMAN,  J. :  The  inference  from  the  occurrence  of  the  words 
"incapacity"  and  "disability"  might  perhaps  be  that  the  words 
"  hereinbefore  mentioned  "  were  to  be  confined  to  "  other  matter." 
In  Clayton  v.  Corhy  (i)  the  replication  to  the  second  plea  confessed 
and  avoided  a  colourable  enjoyment  de  facto.) 

If  that  were  done  here,  the  defendant  could  not,  in  his  rejoinder, 
rely  upon  a  thirty  years  made  up  of  portions  preceding  and  follow- 
ing the  tenancy  for  life,  without  a  departure  from  the  allegation 
of  the  thirty  years'  enjoyment  in  the  sense  in  which  it  had  been 
pleaded  and  confessed.  The  only  consistent  view  is  that  the  plea 
alleges,  what  Clayton  v.  Corby  (i)  shows  to  be  a  good  defence,  an 
enjoyment  for  thirty  years  exclusive  of  any  tenancy  for  life.  A 
replication  of  a  tenancy  for  life  would  either  be  an  argumentative 
traverse  of  the  plea  so  understood,  or  would  offer  no  answer  to  it. 
If  "  hereinbefore  mentioned "  were  excluded  from  sect.  5,  the 
statute  would  be  construed  as  enacting  a  bad  replication :  but  in 
Tickle  v.  Brown  (2)  this  Court  clearly  held  that  the  statute  was  to 
be  interpreted  according  to  the  ordinary  rules  of  special  pleading. 
If  a  statute  required  a  four  days'  notice,  exclusive  of  Sundays,  it 
might  be  shown,  on  a  traverse  of  an  allegation  of  the  four  days' 
notice,  that  there  were  not  four  days  without  reckoning  a  Sunday. 

(1)  57  B.  B.  807  (2  a  B.  813).  (2)  45  R  B.  358  (4  Ad.  &  El.  369, 

382). 
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Ptb         In  the  same  way,  an  allegation  of  a  twenty  years'  enjoyment  of  an 

MuMFOBD.     easement,  under  ^sect.  2,  means  enjoyment  in  the  character  of  an 

[  *67i  ]      easement ;  and,  under  a  traverse  of  such  allegation,  an  unity  of 

possession    during  the   twenty  years  may  be  shown:   Ordey  v. 

Gardiner  (i) ;  or  leave  and  license  :  Beasky  v.  Clarke  (2). 

(Patteson,  J. :  The  replication  was  special  in  Wright  v.  WiJUanu  (s) ; 
yet  it  was  not  objected  to  as  argumentative. 

WiGHTMAN,  J.:  Can  you,  under  a  traverse,  give  in  evidence  a 
tenancy  for  years,  which  is  not  mentioned  in  the  statute  ?) 

That  might  be  done.  The  intention  of  the  statute  was  to  create  a 
right  in  cases  where  there  was  formerly  only  a  presumption ;  and 
this  will  be  effected  by  the  construction  for  which  the  plaintiff 
contends;  but,  if  the  defendant's  view  be  correct,  the  party 
relying  on  a  life  estate  is  placed  in  a  worse  position  than  before 
the  statute.  Bright  v.  Walker  (4)  shows  that  the  enjoyment,  to 
give  a  right,  must  be  valid  by  way  of  prescription  as  against  the 
owner  of  the  fee  :  here  such  enjoyment  is  disproved. 

Andrews  and  Worlledge^  contra : 

It  is  difficult  to  point  out  any  case  to  which  the  enactment  at  the 
end  of  sect.  5,  requiring  a  special  replication,  can  apply,  if  it  does 
not  apply  here.  Bright  v.  Walker  (4)  is  not  to  the  point :  there  the 
prescriptive  right  was  alleged  in  the  declaration,  and  sect.  5  relates 
only  to  the  mode  of  setting  up  an  answer  to  a  plea. 

(Patteson,  J. :  You  say  that  the  replication  should  assume  the 
plea  to  be  prima  facie  an  assertion  of  an  enjoyment  for  thirty  years 
[  *672  ]       continuously  reckoned,  and  should  meet  that,  *and  that  then  the 
rejoinder  will  be  in  the  nature  of  a  new  assignment.) 

That  is  the  principle. 

(WiGHTMAN,  J. :  This  difficulty  arises  in  my  mind.  Suppose 
proof  is  given  of  an  enjoyment  de  facto  for  thirty  years,  but  it 
appears  that,  for  part  of  that  time,  there  was  a  tenancy  for  years.  A 
tenancy  for  years  is  not  mentioned  in  the  Act ;  and  yet  it  has  been 
held  that,  in  such  a  case,  the  thirty  years  gives  no  title.    Now  that 

(1)  61  E.  E.  704  (4  M.  &  W.  496).  S,  C.  Tyr.  ft  G.  375). 

(2)  42  E.  E.  704  (2  Bing.  N.  C.  706).  (4)  40  E.  E.  636  (1  Cr.  M.  &  B.  21 1 ; 

(3)  46  E.  E.  265  (1  M.  &  W.  77;      S.  C.  4  Tyr.  502), 
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looks  as  if  the  thirty  years  must  be  a  thirty  years  valid  as  against         Ptb 
the  owner  of  the  fee.    If  that  is  the  meaning  of  the  plea,  a    mumfobd. 
traverse  of  the  plea  appears  to  let  in  any  proof  showing  that  such 
an  enjoyment  has  not  been  had.    You  must,  I  think,  contend  that 
the  tenancy  for  years  could  not  be  proved  under  a  traverse,  but 
most  be  replied.) 

It  must. 

(WiOHTMAN,  J. :  The  same  rule  would  apply  to  a  license  covering 
the  whole  thirty  years. 

Patteson,  J. :  I  have  sometimes  thought  that  the  statute 
intended  merely  that  all  matters  affecting  the  whole  period  should 
be  replied,  but  not  others.  There  is  a  difficulty  in  allowing  a  new 
assignment  of  a  plea. 

WiOHTMAN,  J. :  Such  a  special  replication  as  you  propose  might 
be  true,  and  yet  constitute  no  answer  to  the  plea.) 

The  plea  is  in  fact  created  by  the  statute ;  on  common  law  principles 
it  would  be  bad.  Then  the  statute  also  requires  a  special  replica- 
tion. In  Bengaugh  v.  Edridge  (i)  "  hereinafter  "  was  interpreted  to 
mean  simply  "herein,"  or  "hereinbefore."  "Hereinbefore,"  in 
the  present  Act,  sect.  5,  may  be  confined  to  the  words  immediately 
preceding,  by  a  construction  similar  to  that  which  prevailed  in 
Reg.  v.  Fordham  (2).  Clayton  v.  Corhy  (8)  is  a  decision  in  favour  of 
the  view  *for  which  the  defendant  contends.  [  »678  ] 

(Patteson,  J. :  If  the  plaintiff  may  understand  the  thirty  years 
to  mean  thirty  years  exclusive  of  any  life  estate,  he  may  traverse ; 
and  yet  the  rejoinder  to  a  special  replication  would  assume  that 
the  plea  had  that  meaning. 

WioHTMAN,  J. :  To  make  a  special  replication  complete,  ought  it 
not  to  aver  that  there  was  not  thirty  years*  enjoyment  besides 
the  period  of  the  life  estate?  But  is  not  such  an  averment  a 
traverse  ? 

GoLBBiDGE,  J. :  A  replication  that  all  the  enjoyment  was  during 
a  life  estate  is  an  answer  to  the  plea :  but  I  do  not  see  how  a 

(1)  36  E.  B.  128  (1  Sim,  173).  (3)  57  E.  E.  807  (2  Q.  B.  813). 

(2)  52  E.  E.  281  (11  Ad.  &  £1.  73). 
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Pte         replication  that  there  was  a  life  estate  during  part  of  the  thirty 
MuMTORD.     years  is  even  a  prima  facie  answer.) 

Prima  facie,  the  plea  alleges  enjoyment  for  the  continuous  thirty 
years  next  before  action  brought :  the  replication  of  the  life  estate 
to  that  would  be  good  on  general  demurrer.  It  cannot  be  denied 
that  the  pleading  which  the  statute  direct  is  anomalous.  The 
words  of  sect.  5  are  "not  inconsistent  with  the  simple  fact  of 
enjoyment ; "  the  phrase  is  intentionally  varied ;  in  the  earlier 
part  of  the  section  the  words  are  **  enjoyment  thereof  as  of  right." 

(GoLERiDOE,  J. :  Beasley  v.  Clarke  (i)  is  a  strong  case.  There, 
on  a  traverse  of  an  allegation,  in  the  plea,  of  an  enjoyment  as  of 
right  for  forty  years,  the  plaintiff  succeeded  by  proving  an  oral 
license,  though  sect.  2  enacts  that  in  case  of  the  enjoyment  for 
forty  years  the  right  shall  be  absolute  and  indefeasible  unless  it 
appears  to  have  been  enjoyed  by  consent  given  by  deed  or  writing.) 

The  fact  of  asking  leave  and  accepting  an  oral  license  negatived 
the  enjoyment  ''  as  aforesaid,"  that  is,  *'  by  any  person  claiming 
right,"  according  to  the  language  of  sect.  2.     ^ 

[•674]  (WiOHTMAN,  J.:  *But  it  would  be  "not  inconsistent  with  Hxe 

simple  fact  of  enjoyment,"  according  to  the  language  of  sect.  5 : 
it  only  accounts  for  the  fact.) 

It  is  not  an  answer  given,  like  that  of  a  life  estate,  by  sect.  7,  but 
is  a  direct  negative  in  fact  of  the  matter  alleged  in  the  plea. 

(Patteson,  J. :  Sect.  5  appears  to  relate  to  matter  which  can  be 
"  set  forth  in  answer  :  "  and  the  plaintiff  says  that  the  life  estate 
cannot  be  so  set  forth,  but  is  merely  an  element  in  the  computation 
of  the  time.) 

It  was  not  intended  to  confine  sect.  5  to  cases  which  strictly  offer 
an  answer  to  the  action.  If  the  defendant  rejoined  matter  con- 
sistent with  the  life  estate,  but  showing  a  thirty  years'  enjoyment 
exclusive  of  the  time  of  that  estate,  the  plaintiff  might  traverse 
such  matter :  but  the  present  traverse  is  premature.  The  matter 
offered  here  under  the  traverse  is  relied  upon  under  a  distinct 
enactment  in  defeasance  of  a  previous  enactment,  and  ought  there- 
fore to  be  shown  on  the  record  by  the    party  relying  on  it: 

(1)  42  E.  E.  704  (2  Bing.  N.  C.  705). 
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TIUbatJ.t  V.  Gibson  (i),  where  Pabke,  B.  cites  note  (1)  to  Sanders         Pyk 
case  (2).  MuMTOED. 

(Lord  Dbnman,  Gh.  J. :  That  is  familiar  law.) 

That  a  life  estate  is  properly  within  the  word  "incapacity"  in 
sect.  5  appears  from  sect.  7,  where  the  tenant  for  life  is  spoken  of 
as  a  person  "  otherwise  capable  of  resisting  any  claim.'* 

Cur.  adv.  vvlU 

G^LBBiBGE,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trespass  qtuire  clauBum  /regit.  The  defen- 
dant pleaded  the  enjoyment  of  a  right  on  the  *land  for  thirty  years,  [  *676  ] 
under  the  first  section  of  stat.  2  &  3  Will.  IV.  c.  71.  The  plaintiff 
by  his  replication  traversed  the  enjoyment.  At  the  trial,  the 
defendant  proved  the  enjoyment  for  thirty  years  next  before  the 
action ;  in  answer  to  which  the  plaintiff  proved  that  during  part  of 
those  thirty  years  the  land  had  been  held  by  a  tenant  for  life. 
The  question  in  the  cause  is,  whether  the  plaintiff  was  at  liberty  to 
do  so,  or  whether  he  ought  to  have  replied  that  fact  specially. 

By  sect.  7  it  is  plain  that  the  time  during  which  the  tenancy  for 
life  subsisted  is  to  be  left  out  in  computing  the  thirty  years :  and 
the  defendant,  if  the  point  be  properly  raised  by  the  pleadings, 
most  show  an  enjoyment  for  thirty  years  exclusive  of  that  time, 
either  subsequent  to  that  time,  or  partly  prior  and  partly  subse- 
quent. This  was  established  in  Clayton  v.  Corby  (3).  Whether  the 
point  was  properly  raised,  depends  on  the  5th  section,  which  enacts 
(his  Lordship  here  read  the  clause).  Now  the  tenancy  for  life  is 
clearly  a  matter  of  fact  not  inconsistent  with  the  simple  fact  of 
enjoyment :  and  therefore,  if  it  be  an  answer  to  the  defendant's 
plea,  it  is  plain  that  by  the  express  words  of  the  5th  section  it 
ought  to  be  replied,  and  cannot  be  received  in  evidence  on  the 
traverse  taken.  Whether  it  be  an  answer  to  the  plea,  depends 
upon  the  sense  in  which  that  plea  is  to  be  read.  If  the  plea 
asserts  thirty  years'  enjoyment  computed  as  the  7th  section  directs, 
that  is  exclusive  of  tenancies  for  life  &c.,  then  the  statement  of  a 
tenancy  for  life  would  obviously  be  no  answer  to  the  plea ;  for  the 
plea  has  already  excluded  the  time  of  such  tenancy.  The  plaintiff 
in  such  case  *could  not  rely  on  the  tenancy  for  life,  and  therefore       [  •eye  ] 

(1)  12  M.  &  W.  88.  (3)  57  E.  B.  807  (2  a  B.  813). 

(2)  1  WmB.  Saund.  262  a. 
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Ptb  need  not  and  could  not  reply  it.  If,  on  the  other  hand,  the  plea 
MuMFOBD.  ^s  ^o  be  read  as  prima  facie  asserting  an  enjoyment  for  the  actual 
thirty  years  next  before  the  action,  counted  in  the  ordinary  manner, 
then  the  tenancy  for  life  during  a  part  of  that  time  would  be 
prima  facie  an  answer  to  the  plea,  and  would  be  relied  on  by  the 
plaintiff,  and  ought  to  be  replied.  The  defendant  would  then  be 
driven  to  rejoin,  either  denying  the  tenancy  for  life,  or  in  some 
form  asserting  an  enjoyment  for  thirty  years  exclusive  of  the  time 
of  that  tenancy. 

It  is  said  that  such  a  rejoinder  as  last  mentioned  would  be  a 
departure  from  the  plea,  because,  to  make  it  consistent  with  the 
plea,  the  sense  first  supposed  must  be  given  to  the  plea,  and  then 
the  replication  would  be  unnecessary ;  whereas  the  sense  secondly 
supposed  is  the  only  one  which  calls  for  a  replication.  The  Coukt, 
in  Clayton  v.  Corby  (i),  said  "  The  thirty  years  alleged  in  the  plea 
will  be  the  thirty  years  actually  or  constructively  next  before  the 
commencement  of  the  suit,  according  as  the  plaintiff  shapes  his 
replication."     We  think  this  the  true  construction  of  the  plea. 

The  defendant  cannot  be  supposed  to  know  the  plaintiff's  title, 
or  to  be  cognizant  of  any  tenancy  for  life  :  he  may  well  intend  to 
set  up  thirty  years'  enjoyment  actually  next  before  the  action ;  but, 
when  he  is  informed  by  the  plaintiff's  replication  that  a  tenancy  for 
life  existed,  he  may  well  prepare  to  establish  an  enjoyment  for 
thirty  years  constructively.  The  words  of  the  plea  are  large 
enough  for  either  case ;  and  the  second  sense  put  on  them  by  the 
[  *677  ]  rejoinder  is  in  the  ^nature  of  a  new  assignment.  It  is  true  that  a 
new  assignment  proceeds  on  the  supposition  that  the  other  party 
has  mistaken  the  meaning  of  the  previous  pleading ;  and  doubtless 
any  new  assignment  which  enlarges  and  goes  beyond  the  previous 
pleading  of  the  same  party  is  bad.  The  rejoinder  therefore,  in 
such  a  case  as  the  present,  cannot  be  taken  as  being  strictly  a  new 
assignment :  it  would  be  a  departure,  and  contrary  to  the  rules  of 
pleading,  but  would  be  necessary,  and  therefore  good  by  force  of 
the  statute,  if  we  are  right  in  saying  that  the  statute  requires  that 
a  tenancy  for  life  should  be  specially  replied.  No  other  view  of  the 
pleadings  would  put  the  parties  on  equal  terms,  nor  meet  the  plain 
intention  of  the  Legislature,  collected  from  the  words  of  the  5th 
and  7th  sections  of  the  Act. 

Some  argument  was  raised  in  respect  of  the  word  "hereinbefore,'* 
used  in  the  5th  section :  but  it  is  not  necessary  to  consider  this ; 

(1)  57  E.  E.  807  (2  Q.  B.  826). 
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for  that  word  is  not  applicable  to  the  subsequent  words, ''  matter  of         Ptb 
fact "  "  not  inconsistent  with  the  simple  fact  of  enjoyment,"  on    mumpobd. 
which  our  judgment  turns. 

We  are  therefore  of  opinion  that  the  evidence  was  improperly 
received,  and  that  the  rule  ought  to  be  absolute  to  enter  a  verdict 
for  the  defendant  on  the  fifth  plea.  But,  under  the  circumstances, 
we  think  that  the  plaintiff  ought  to  be  at  liberty  to  amend  on 
payment  of  costs,  and  a  new  trial  be  granted. 

Rtde  accordingly  (i). 


DOE    D.    GEORGE,    EARL    op    EGREMONT    v.  i847. 

WILLIAMS.  '^m^2: 

(11  a  B.  688—702 ;  S.  C.  17  L.  J.  Q.  B.  154 ;  12  Sim.  455.)  1848. 

^     •       t     ,  ,  Feb.  2. 

Tenant  for  life,  under  the  limitations  of  a  devise,  had  power  to  lease,  .-_ 

for  term  of  years  determinable  upon  two  or  three  lives,  any  part  of  the         [  688  ] 
premises  usually  so  leased,  so  that  there  were  reserved  the  ancient  and 
accustomed  rents  and  heriots  of  the  premises  therein  contained,  or  more, 
and  so  that  in  every  of  the  leases  there  were  contained  the  usual  and 
reasonable  covenants. 

1.  Held  that  two  tenements,  which  had  previously  been  leased  separately, 
might  be  leased  together  under  a  single  demise,  no  objection  being  made 
that  the  rent  &c.  reserved  were  not  in  proper  proportion. 

2.  The  pattern  lease,  of  1 749,  contained  a  covenant  to  do  suit  and  service 
at  the  courts  of  the  manor  of  W.  (in  which  the  premises  lay),  in  such  manner 
as  the  tenants  of  the  manor  were  accustomed,  and  to  pay  all  fines  and 
amerciaments  there  imposed  by  reason  of  any  just  cause.  A  lease  by  the 
tenant  for  life,  in  1831,  contained  a  covenant  to  perform  suit  and  service  at 
the  courts,  but  no  covenant  to  pay  the  fines.  In  fact,  since  1739,  no  court 
baron  or  customary  court  had  been  held ;  and  there  had  been  no  freehold 
or  copyhold  tenant  within  legal  memory. 

Held,  not  a  defective  execution  of  the  power ;  since,  as  there  could  no 
longer  be  a  court  baron  or  customary,  a  covenant  to  pay  fines  in  such 
courts  was  not  a  reasonable  covenant ;  and  the  Court  would  not  assume,  in 
order  to  avoid  the  lease,  that  there  were  other  courts  (as  leet)  of  the  manor ; 
and,  if  they  did  so  assume,  would  not  hold  that  a  covenant  to  pay  fines 
there  was  reasonable. 

3.  The  pattern  lease  contained  a  grant  of  waters  and  watercourses, 
excepting  to  the  lessor  **  a  watercourse  flowing  or  descending  from  a  head 
weir,"  erected  on  the  premises,  "in  and  through  a  meadow,*'  "parcel  of 
the  premises,"  **  and  from  thence  conveyed  by  a  trough  into  a  meadow," 
"  for  watering  and  improving  the  same  and  other  lands  of  "  the  lessor. 
At  that  time,  the  weir  forced  the  water  of  a  natural  stream  to  flow  along 
an.  artificial  trough,  so  as  to  irrigate  lands  of  the  lessor  below.  After  1749. 
M.,  a  lessee,  erected  a  mill  above  the  weir,  and  used  some  of  the  water, 
which  returned  to  the  natural  stream  below  the  weir,  and  could  not  be  used 
for  irrigating  the  said  lands  below.  Afterwards  a  tenant  for  life  leased  the 
premises,  "  together  with  so  much  of  the  water  "  as  M.  had  "  been  accus- 
tomed to  have,"  for  working  his  mill,  '*  also  the  use  of  the  water  descending 


(1)  See  Ward  v.  Bohins,  71  E.  E.  C45  (15  M.  &  W.  237). 
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0OB  d.  ^rom  the  head  weir/'  **  except  and  reserving  to  the  occupiers  of  the  meadows 

Babl  of  watered  by  the  said  course  running  from  the  head  weir,"  and  thence  by 

RoRBMOHT  ^Yie  trough,  the  right  **  to  take  the  water  for  watering  the  meadows  having 

Williams.  ^^®  right  thereto  as  heretofore  accustomed." 

Held  :  first,  that  the  pattern  lease  did  not  except  the  channel  over  which 
the  water  flowed,  but  only  subjected  it  to  the  easement ;  and  therefore  the 
last  lease  did  not  grant  more  land  than  the  pattern  lease :  secondly,  that  it 
was  a  question  for  the  jury,  whether  the  use  of  the  water  given  by  the  last 
lease  to  the  lessee  was  or  was  not  larger  than  the  use  which  the  former 
lessee  had  under  the  pattern  lease :  and,  they  having  found  in  the  negative, 
that  the  lease  was  not  a  bad  execution  of  the  power. 

Ejectment  for  two  tenements,  called  Catwell  and  Baglands,  in 
SomerBetshire. 

£  *689  ]  On  the  trial,  before  Piatt,  B.,  at  the  Somersetshire  *Smnmer 

Assizes,  1845,  it  appeared  that  the  premises  were  in  the  manor  of 
Williton  Begis,  and  that  Lord  Egremont,  the  first-named  lessor  of 
the  plaintiff,  claimed  (i)  under  devise  of  Charles,  Earl  of  Egremont, 
dated  31st  July,  1761,  through  William  Frederick  Wyndham,  fourth 
son  of  the  devisor  (2).  This  title  was  proved :  but  the  defendants 
relied  on  a  lease,  granted  by  a  former  tenant  for  life  under  the 
devise  (George  O'Brien,  Earl  of  Egremont),  and  which,  it  was 
contended,  was  warranted  by  a  power  contained  in  the  devise. 

The  power  given  in  the  devise  of  1761  was  (3)  "  to  and  for  the 
several  and  respective  persons  to  whom  any  estate  for  life  is 
hereinbefore  devised,"  when  respectively  in  actual  possession  of  the 
manors,  lands,  &c.,  respectively,  to  demise  by  indenture  all  or  any 
of  the  manors,  lands,  &c.,  for  any  term  or  number  of  years  not 
exceeding  twenty-one,  to  take  effect  in  possession :  "  so  as  in  every 
such  lease  or  demise  there  be  reserved  to  continue,  payable  half 
yearly  or  oftener  during  the  term  thereby  to  be  granted,  and  to  be 
incident  and  go  along  with  the  reversion  or  remainder  "  &c.,  ''  the 
best  and  most  improved  yearly  rent  and  rents  that  can,  at  the  time 
of  making  such  leases,  reasonably  be  got  for  the  same,  without 
taking  "  ''  fine,  premium  or  foregift ;  and  also  to  demise,  lease  and 
grant,  in  possession  or  reversion,  for  one  life  or  for  two  or  three 

£  •690  ]  lives,  or  for  any  term  or  number  of  years  determinable  *upon  one 
life  or  two  or  three  lives,  any  part  of  the  said  premises  usually  so 
leased,  so  that  all  the  leases  "  which  shall  be  in  force  at  the  same 

(1)  Grant  claimed  under  an  out-  The  Earl  of  Egremont  v.  Forwood^  61 
standing  term,  upon  which  ultimately      B.  E.  339  (3  Q.  B.  627). 

nothing  turned.  (3)  The  same  power  is  a  little  more 

(2)  The  limitations  of  the  devise,  and  fully  set  out  in  Doe  d.  Lard  Egrtnumi 
the  dates  of  some  of  the  events  under  v.  Stephens,  66  B.  B.  356  (6  Q.  B.  208, 
which  the  several  interests  accrued,  210). 

will  be  found  in  the  report  of  Doe  d. 
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tiine  shall  be  determinable  on  the  dropping  of  one  life,  or  of  two       doe  d. 

or  three  at  the  most ;  "  and  so  that  there  be  reserved  in  every  such    EoEsaioNT 

lease,  during  the  continuance  thereof,  the  ancient  and  accustomed    y^  j^^' 

rents  and  heriots  for  the  premises  therein  contained,  or  more ;  and 

so  that,  in  every  of  the  leases  so  to  be  made  and  granted  by  virtue 

of  the  several  powers  aforesaid,  there  be  contained  the  usual  and 

reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment 

of  the  rent  or  rents  thereby  respectively  to  be  reserved,  in  case  the 

rent  or  rents  be  behind  or  unpaid  by  the  space  of  twenty-one  days, 

and  for  non-performance  of  the  covenants  therein  to  be  contained; " 

and  so  as  there  be  no  clause  giving  power  to  any  lessee  to  commit 

waste,  or  exempting  him  from  punishment  for  committing  the 

same ;   and  so  as  the  respective  lessees  execute  counterparts  of 

such  leases. 

The  tenements  Gatwell  and  Baglands  were  both  comprehended 
in  this  devise,  and  had  been,  before  and  at  the  time  of  the  devise, 
let  by  separate  leases.  It  was  admitted  that  a  lease  of  Catwell, 
made  22nd  April,  1749,  was  to  be  taken  as  a  pattern  lease.  This 
was  a  lease  by  Sir  Charles  Wyndham,  for  ninety-nine  years,  deter- 
minable on  two  lives,  of  a  messuage,  &c., ''  together  with  all  houses, 
oathouses,  edifices,  buildings,  ways,  passages,  waters,  watercourses, 
easements,  profits,  commodities,  advantages  and  appurtenances 
whatsoever,  to  the  said  messuage,  tenement  and  premises  of  right 
belonging  and  appertaining,  or  accepted,  reputed,  deemed,  taken  or 
known  as  part,  parcel  or  member  thereof,  ''^except,  out  of  this  present  I  *69i  j 
demise  and  grant,  unto  the  said  Sir  Charles  Wyndham,  his  heirs 
and  assigns,  a  watercourse  flowing  or  descending  from  a  head  weir 
formerly  erected  on  the  croft,  parcel  of  the  premises,  in  and  through 
a  meadow,  parcel  of  the  said  demised  premises,  called  Little  Moor 
Mead,  and  from  thence  conveyed  by  a  trough  into  a  meadow 
formerly  in  the  possession  of  Barnard  Woolcott,  deceased,  and  now 
of  Humphery  Tanner,  clerk,  for  watering  and  improving  the  same 
and  other  lands  of  the  said  Sir  C.  Wjrndham."  And  the  lessee 
therein  covenanted  that  he  would  ''  do  suit  and  service  imto  all 
and  every  the  court  and  courts  of  the  said  Sir  C.  Wjmdham,  his 
heirs  or  assigns,  to  be  holden  and  kept  for  or  within  the  manor  of 
Williton  Begis  aforesaid,  upon  such  notice  as  is  usually  given  for 
holding  such  courts ;  and  shall  be  there  sworn  and  ordered  by  the 
steward,  and  with  the  homage,  for  the  time  being,  of  the  said 
manor,  in  all  things  relative  to  the  said  demised  premises,  in  such 
manner  as  other  the  tenants  of  the  same  manor   in   respect  of 

R.R. — ^VOL.  LXXV.  S8 
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Dob  d.        their  several  estates  are  used  and  accustomed  to  do ;  and  shall  and 

BoBUoHT    will  pay,  bear  and  discharge  all  fines,  amerciaments,  penalties  and 

WiLLiJMB.     sums  of  money  which  shall  be  there  set,  laid  "  &c.  "upon  or  against 

the  said  lessee,  his  executors  '*  &c.,  "  for  or  by  reason  of  any  neglect, 

offence  or  just  cause.'' 

The  lease  under  which  the  defendants  claimed  was  dated  24th 
December,  1831.  By  it,  George  O'Brien,  Earl  of  Egremont, 
demised  the  two  tenements,  Catwell  and  Baglands  (i),  together,  to 
[  *692  ]  the  defendants,  for  *ninety-nine  years,  determinable  on  three  lives. 
In  the  description  of  the  parcels  were  the  words  "  together  with  so 
much  of  the  water  from  the  shuts  in  Dawes  Ground  as  the  late 
Mr.  Bichard  Morle  has  been  accustomed  to  have,  and  at  the  same 
time,  for  the  purpose  of  working  the  said  leather  mill ;  and  also  the 
use  of  the  water  descending  from  the  head  weir,  formerly  erected 
on  the  croft  parcel  of  the  said  tenement  called  Catwell,  except  and 
reserving  to  the  occupiers  of  the  meadows  watered  by  the  said 
course  running  from  the  head  weir  aforesaid,  through  the  Little 
Moor  Meadow,  parcel  of  the  said  tenement  called  Catwell,  and 
thence  by  an  aqueduct  or  trough  into  Townsend  Meadow,  now  in 
the  occupation  of  Susannah  Date,  widow,  the  right  to  enter  and 
cleanse  the  said  watercourse,  and  to  take  the  water  for  watering 
the  meadows  having  the  right  thereto  as  heretofore  accustomed." 
The  covenant  respecting  the  courts  was  to  "perform  suit  and  ser- 
vice at  all  the  courts  to  be  held  by  the  said  lessor,  his  heirs  and 
assigns,  in  or  for  the  manor  of  Williton  Begis." 

The  objections  to  the  execution  of  the  power  had  been  delivered 
under  a  Judge's  order.  They  stated  that  the  terms  and  provisions 
of  the  power  contained  in  the  devise  of  1761  were  not  pursued  in 
making  the  lease  of  1881 :  "  And  the  particular  objections  thereto 
are: 

"That  the  ancient  and  accustomed  rents  and  heriots  are  not 
reserved  for  the  premises  therein  contained. 

"  That  the  lease  includes  hereditaments  and  premises  not  usually 
so  leased,  viz.  the  water  from  the  shuts  in  Dawes  Ground,  and  the 
use  of  the  water  descending  from  the  head  weir  erected  on  the  croft 
parcel  of  Catwell. 
[  693  ]  "  That  the  lease  omits  the  following  usual  and  reasonable  cove- 

nants :  viz.  a  covenant  to  do  suit  at  the  courts  of  the  manor  of 

(1)  It  was  not  suggested  that  the      reserved  on  the  fonner  several  demises 
rent  &c.  reserved  in  this  demise  were      of  the  two  tenements, 
not  proportional  to  those  respectively 
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Willi  ton  Begis,  and  be  there  ordered  and  justified,  according  to  the       Dob  d. 
manner  in  which  such  covenant  is  inserted  in  the  pattern  leases  of    egbbmont 
the  same  premises ;  also  a  covenant  to  pay  the  fines  to  be  imposed    v^tilliaiib 
at  the  said  courts. 

**  That  the  said  lease  does  not  contain  any  covenants  to  the  above 
or  the  like  effect. 

"  That  the  said  lease  demises  premises  before  separately  demised 
at  separate  rents,  reserving  one  entire  rent  for  the  whole :  and  that 
such  premises  are  improperly  joined  in  one  and  the  same  lease. 

"  That  the  premises  contained  in  the  said  lease  were  not  usually 
so  leased  as  in  the  said  lease." 

It  appeared,  at  the  trial,  that  no  court  baron  or  customary  court 
had  been  held  within  the  manor  since  1789 :  there  was  no  proof 
that  there  had  been  any  freehold  or  copyhold  tenant  of  the  manor 
within  living  memory ;  and  it  was  ultimately  admitted  that  there 
had  not. 

It  further  appeared  that  the  watercourse,  mentioned  in  the  pat- 
tern lease,  had  been  formed  by  a  headweir,  which  dammed  up  the 
waters  of  a  natural  stream,  so  that  they  flowed  by  an  artificial 
trough,  and  were  used  for  irrigating  lands,  belonging  to  the  lessor, 
lying  lower  down  :  that  afterwards,  and  before  the  making  of  the 
lease  of  1831,  one  Bichard  Morle,  being  then  lessee  of  the  premises, 
had  erected  a  mill  higher  up  the  stream :  and  that  part  of  the  water 
of  the  stream  ran  into  the  mill  leat,  and  was  returned  from  thence 
into  the  stream  below  the  headweir,  so  that  it  could  not  be  used 
for  irrigating  the  lower  meadows.  Evidence  was  given  as  to  *the  [  *69*  1 
quantity  of  water  which  had  passed  along  the  trough  before  and 
after  the  erection  of  the  mill.  The  learned  Baron  desired  the  jury 
to  say  whether  the  lease  assumed  to  grant  a  larger  use  of  the  water 
than  had  been  enjoyed  before ;  and,  upon  the  foreman  enquiring 
whether  the  tenants  ol  the  meadows  had  a  right  to  all  the  water  if 
they  required  it,  he  told  them  that  they  had.  Upon  which  the  jury 
found  for  the  defendants.  Leave  was  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff:  and  in  Michaelmas  Term,  1845,  Crcwder 
obtained  a  rule  nisi  to  enter  such  verdict,  or  for  a  new  trial.  In 
Hilary  Term  and  vacation,  1847  (i), 

CockburUf  Butt  and  Kinglake,  Serjt.  showed  cause  : 
First,  the  union  of  the  two  tenements,  Gatwell  and  Baglands,  in 

(1)  January  12th  and  February  2nd.  Before  Lord  Denman,  Ch.  J.,  Patteson, 
Coleridge  and  Wightman,  J  J. 

88—2 


V, 

Williams. 
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Doe  d.  a  single  lease,  is  no  excess  of  the  power.  In  Doe  d.  Earl  of  Shrews- 
eqsemokt  i'^n^  V.  WiUon  (i)  it  was  decided  that  premises,  formerly  let  together, 
might,  under  a  power  substantially  resembling  the  power  here,  be 
let  by  separate  demises.  That  was  the  converse  of  the  present  case : 
but  there  is  still  less  reason  here  for  holding  that  the  power  has 
been  exceeded ;  because  in  Doe  d.  Earl  of  Shrewsbury  v.  WUson  (i) 
the  reversioner,  under  the  lease  in  question,  could  distrain  only 
upon  the  portion  for  which  rent  was  in  arrear,  instead  of  the  whole 
premises  being,  as  before,  liable  for  the  whole  rent ;  but  here  the 
power  of  distress  is  enlarged,  and  the  reversioner  may  distrain  on 
[  *^d6  ]  2JXJ  part  of  the  united  tenement  for  any  arrear  of  *the  whole  rent. 
Accordingly,  in  Doe  d.  Lord  Egremont  v.  Stephens  (2),  it  was  held 
that,  under  the  very  power  now  in  question,  tenements  formerly 
let  separately  might  be  united  in  a  single  lease  reserving  a 
proportional  rent. 

Secondly,  as  to  the  objection  that  the  lease  contains  no  covenant 
to  pay  fines.  There  is  a  covenant  to  do  suit  and  service  at  all  the 
courts.  And  the  payment  of  the  fines  would  follow  as  an  incident 
to  the  doing  suit  and  service. 

(Lord  Dbnhan,  Ch.  J. :  But  has  not  the  reversioner  a  right  to 
say,  I  wish  to  be  able  to  maintain  the  particular  action,  covenant, 
for  non-payment  of  fines  ?) 

If  that  be  so,  another  answer  is  that  there  are  no  courts  at  which 
suit  and  service  can  now  be  done ;  and  there  is  no  freehold  tenant 
A  covenant  to  pay  the  fines  would  therefore  not  be  a  '*  usual  and 
reasonable  *'  covenant.  No  amercement  of  a  freeholder  can  be 
enforced  which  has  not  been  afieered  by  freeholders  of  the  manor: 
Baldwin  v.  Tudge  (8).  In  Chetwode  v.  Crew  (4)  it  was  held  that  a 
court  baron  cannot  be  held  without  at  least  two  freehold  tenants  of 
the  manor,  and  that  no  such  tenure  can  now  be  created.  To  the 
same  efiect  are  Bradshaw  v.  Ijawson  (6),  and  Com.  Dig.  Copyhold 
(B  1) ;  and  there,  (B  2),  it  is  also  said  that  there  cannot  be  a 
customary  court  without  copyholders  (6).  The  same  doctrine,  as  to 
both  courts,  is  laid  down  in  2  Bac.  Abr.  538,  584  (7th  ed.),  title 
Courts,  The  Court  Baron.  Indeed  the  original  covenant  here  was 
unmeaning,  since  a  lessee  for  years,  being  neither  freeholder  nor 

(1)  24  B.  R.  423  (5  B.  &  Aid.  363).  (4)  WiUes,  614,  618,  note  (a). 

(2)  66  B.  B.  356  (6  Q.  B.  208,  226,  (5)  2  E.  E.  429  (4  T.  E.  443). 
227).  (6)  Citing  Co.  Litt.  58  a. 

(3)  2  Wile.  20. 
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copyholder,  cannot  do  suit  *and  service  at  either  a  court  baron  or  a 
customary  court,  and  therefore  cannot  be  liable  to  fines. 

Thirdly,  as  to  the  grant  of  the  water.  The  grant  in  the  lease  to 
the  defendants  is  restricted,  and  narrower  than  that  in  the  pattern 
lease.  The  pattern  lease  reserved  to  the  lessor  only  so  much  of 
the  watercourse,  that  is  of  the  flowing  water,  as  was  employed  for 
watering  and  improving  the  land  of  the  lessor.  The  rest  would 
pass  to  the  lessee.  But  the  lease  in  question  gives  the  lessee  only 
so  much  as  Morle  had  been  accustomed  to  have  for  working  his  mill, 
and  the  water  descending  from  the  headweir,  excepting  out  of  this  the 
accustomed  right  to  take  the  water  by  the  occupiers  of  the  irrigated 
land.  On  the  facts,  this  would  probably  be  a  less,  and  could  not  be  a 
greater,  quantity  than  that  left  unexcepted  by  the  pattern  lease.  If 
there  be  a  doubt  as  to  the  fact,  it  was  for  the  decision  of  the  jury,  to 
whom  it  was  left  by  the  Judge,  and  who  found  for  the  defendants. 

It  will,  however,  be  argued  that  the  reservation  "  to  the  occupiers 
of  the  meadows  watered  "  is  invalid,  they  being  strangers  to  the  lease. 
But  these  occupiers  are  the  tenants  of  the  lands  for  the  irrigation 
of  i^hich  the  reservation  in  the  pattern  lease  was  made.  Therefore 
the  exception  follows  the  pattern  lease,  and  limits  the  grant  to  the 
lessee  in  the  same  way  as  before.  But  that  which  is  objected  to  as 
a  bad  exception  is,  in  truth,  no  exception,  but  a  mere  declaration 
by  the  lessor  that  an  old  easement  is  not  to  be  interfered  with. 

Crowdery  Montague  Smith  and  Phinn,  contra  : 

The  first  objection  to  the  lease  is  given  up.  The  second  objection 
is  good :  the  covenant  was  a  usual  covenant ;  *and  an  attendance 
at  leets,  popularly  called  manor  courts  (though  not  technically 
courts  baron  or  customary),  might  be  useful  for  the  purpose  of 
proving  the  identity  of  the  premises,  and  keeping  up  the  manor  as 
a  reputed  manor.  Thirdly :  The  granting  part  of  the  lease  is  not 
restricted  by  the  exception,  for  the  exception  is  bad ;  an  exception 
to  strangers  is  inoperative.  Besides,  the  pattern  lease  excepted  the 
watercourse,  that  is,  the  soil :  here  the  water  only  is  excepted. 

Cur.  adv.  vult. 


DOBd. 

Eabl  of 
Egremont 

Williams. 
[•696] 


[  ^697  J 


CoLBRiDOE,  J.,  in   this  vacation   (February  26th),   delivered  the 

judgment  of  the  Court: 

This    case  was  tried  before  my  brother  Piatt,  when  a  verdict 

passed  for  the  defendants  on  a  point  submitted  to  the  jury,  with 

leave  to  enter  it  for  the  plaintiff  if  we  should  be  of  opinion  that 
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Dob  cL       the  question  in  the  cause  was  one  of  law,  which  ought  to  have  been 

Eabl  of  1    j  •     I.-     f 

EGsmrovT    ^nlou  m  his  favour. 

WiLLiAMB  '^^^  ^*®®  *^^  *^®  plaintiff  rested  on  objections  to  the  lease  under 
which  the  defendants  held,  as  not  supported  by  the  power  under 
which  it  was  made :  and  these  objections  were  ultimately  reduced 
to  two,  now  to  be  considered. 

The  first  was  stated  thus.  In  what  was  taken  as  the  pattern 
lease,  executed  in  1749,  was  a  covenant  to  do  suit  and  service  at 
the  court  of  the  manor  of  Williton  on  usual  notice,  to  be  there 
sworn  and  ordered  by  the  steward,  and  to  pay  all  fines  and  amercia- 
ments there  lawfully  imposed.  In  the  lease  in  question,  was  a 
covenant  to  do  suit  and  service ;  but  there  was  no  express  covenant 
to  pay  fines  and  amerciaments  for  default  of  suit.  The  power 
[  ^698  ]  required  that  in  all  leases  granted  *under  it  should  be  contained  all 
usual  and  reasonable  covenants.  It  was  admitted  that  no  coiirts 
baron  or  customary  courts  had  been  held  within  the  manor  from 
1789 ;  and  it  was  admitted  in  the  argument  that  there  had  been  no 
freeholders  or  copyholders  within  the  manor  within  the  time  of 
living  memory :  and  there  was  no  evidence  to  the  contrary  offered 
at  the  trial.  It  was  therefore  urged,  on  the  part  of  the  defendants, 
that,  this  being  a  lease  for  years,  the  covenant  was  not  properly  a 
usual  or  reasonable  covenant ;  that  the  court  baron  could  not  be  now 
held,  because  there  were  no  freeholders;  nor  could  it  be  revived » 
because  no  freehold  tenure  of  the  manor  could  by  law  be  created  at 
this  day :  and,  by  the  same  course  of  argument,  it  was  urged  that 
no  customary  court  could  be  held,  or  revived,  for  want  of  copy- 
holders. And  it  was  said  that,  although  this  covenant  was  found 
in  the  pattern  lease  of  1749,  it  was  not  conclusively  to  be  taken  to 
be  a  usual  and  reasonable  covenant. 

We  agree  in  these  arguments ;  nor  in  truth  were  they  much 
disputed  at  the  Bar. 

But  it  was  urged  that,  although  the  court  baron  and  customary 
court  were  irrevocably  gone,  and  so  there  were  no  courts,  properly 
speaking,  of  the  manor,  that  were  or  could  be  held,  yet  there  might 
be  courts,  such  as  the  court  leet,  that  in  a  popular  way  might  be 
called  manor  courts,  which,  in  order  to  the  identification  of 
property,  as  belonging  to  this  reputed  manor,  it  might  be  reason- 
able to  bind  the  tenants  occupying  lands  in  it  to  attend  ;  and  that, 
so  considered,  the  covenant  would  still  be  a  reasonable  one. 

But  it  would  be  unreasonable  to  give  the  words  in  the  covenant 
I  •cw  ]       a  meaning  other  than  they  would  naturally  *bear,  in  order  to  avoid 
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the  lease :  and,  even  if  we  gave  the  words  the  sense  desired,  and     *  Dob  d. 

allowed  the  inference  that  a  covenant  to  attend  them  might  be  reason-    eobbmont 

able  for  the  purpose  stated,  it  by  no  means  follows  that  it  would  be    wiixiavs. 

unreasonable  to  omit  that  which  alone  is  omitted,  the  covenant  to 

pay  fines  and  amerciaments  for  default  of  suit.     On  the  contrary, 

such  a  covenant  might  raise  such  questions  as  to  the  jurisdiction 

to  impose  the  fine  or  amerciaments,  and  to  whom  it  was  to  be  paid, 

that  it  might  be  considered  very  reasonable  to  omit  it,  leaving  the 

lord  to  his  remedy  by  action  for  the  breach  of  the  simple  covenant 

to  do  the  suit.      On  this  ground,  therefore,  we  see  no  reason  to 

disturb  the  verdict. 

The  second  point,  which  was  much  more  contested  at  the  Bar, 
was  stated  thus.  In  the  pattern  lease,  out  of  the  general  grant  of 
water,  watercourses,  &c.,  was  excepted  a  watercourse  flowing  by 
means  of  a  headweir  out  of  a  natural  stream  into  an  artificial 
channel,  made  through  the  demised  lands  on  a  higher  level  for  the 
purpose  of  irrigating  them  and  other  lands  of  the  lessor  lower  down 
the  stream.  In  the  interval  between  1749  and  the  grant  of  the 
lease  in  question  in  1881,  one  Morle,  then  tenant  of  the  premises, 
had  erected  a  mill  and^diverted  water  from  this  watercourse,  and  so 
diminished  the  water  for  irrigation  of  the  lands  just  mentioned, 
the  water  he  so  abstracted  being  returned,  not  to  the  artificial 
channel,  but  to  the  natural  stream,  and  so  made  unavailing  for  the 
purposes  of  those  lands.  In  the  lease  of  1881,  the  grant  to  the 
lessee  is  only  of  so  much  of  the  water  as  Morle  had  been  accustomed 
to  have  for  the  use  of  his  mill ;  and  there  was  no  exception  of  the 
watercourse  to  the  lessor,  but  only,  to  the  occupiers  *of  the  meadows  [  •700  ] 
belowy  a  right  to  enter  and  cleanse  the  watercourse  and  take  the 
water  for  the  use  of  their  meadows,  as  heretofore  accustomed. 
And  this  exception,  the  counsel  for  the  plaintiff  urged,  did  not 
profess  to  include  the  watercourse,  and  was  in  itself  merely  void ; 
so  that  the  watercourse,  which  before  was  not  demised,  now  passed 
to  the  lessee  by  the  general  words  of  the  lease ;  and  the  remainder- 
men were  also  injured  in  respect  of  their  lower  lands,  the 
abstraction  of  water  by  Morle  being  now  made  legal,  if  the  lease 
in  question  were  sustainable. 

This  objection  therefore  is  twofold:  first,  that  more  is  now 
demised,  i.e.  the  watercourse  itself,  than  was  granted  by  the  pattern 
lease ;  secondly,  the  injurious  consequence,  the  permanent  diminu- 
tion of  water  applicable  to  the  irrigation  of  the  lands  below. 

As  to  the  first,  it  appears  to  us  that  the  objection  rests  upon  an 
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Dob  d.  assumption  of  fact  as  to  the  pattern  lease,  not  well  founded.  It  is 
EoftEMOKT  assumed  that  the  artificial  channel  through  which  the  water  flowed 
WiLLiAMB  ^^^^  *^®  headweir  did  not  pass  by  it,  and  was  excepted  out  of  the 
demise.  But  we  collect  the  words  of  the  exception  in  that  lease  to 
have  been  (following  after  a  grant  of  all  waters  and  watercourses 
belonging  <&c.),  ''  except  a  certain  watercourse  flowing  through 
Little  Moor  Mead,  and  thence  into  another  mead  named,  for  water- 
ing it  and  other  lands  of  Sir  C.  Wyndham."  Now,  without  saying 
that  a  watercourse  may  never  mean  the  channel  in  which  water 
flows,  it  certainly  may  mean  also  the  stream  or  flow  of  the  water 
itself:  and,  whether  it  means  the  one  or  the  other  in  any 
instrument,  will  very  materially  depend  on  the  context.  And,  in 
[  *70i  ]  the  case  before  us,  it  appears  to  us  that  that  which  flows  ^through 
lands  named,  for  the  purpose  of  watering  them  and  other  specified 
lands,  must  be  taken  to  be  the  water  itself,  and  not  the  channel 
through  which  it  flows.  If  so,  the  channel  itself  would  have 
passed  by  the  pattern  lease,  subject  only  to  the  easement  of  the 
flow  of  water  in  it,  which  was  substantially  the  thing  excepted. 
And  so  the  first  part  of  this  objection  fails. 

It  may  be  doubted  whether,  if  this  be  removed,  what  remains  is 
open  for  the  plaintiff  to  insist  upon,  with  reference  to  the  notice  of 
objections.  But,  if  it  be,  it  clearly  raised,  not  a  point  of  law  for 
the  judge,  but  of  fact  for  the  jury.  It  was  necessary  to  ascertain 
what  quantity  of  water  Morle  had  been  accustomed  to  have  to  turn 
his  mill,  before  it  could  be  determined  whether  a  grant  of  that 
quantity  was  in  excess  of  what  was  granted  by  the  former  lease. 
The  jury  have,  in  effect,  been  directed  to  consider  that  question : 
and  their  finding  is  not  questioned. 

We  are,  therefore,  on  the  whole,  of  opinion  that  this  rule  should 

be  discharged. 

Rule  discharged. 


1846.  DOE  D,  EAEL  OF  EGREMONT  r.  COURTENAY  (1 ). 

^^f  J'  ^'  (11  Q.  B.  702—713 ;  S.  C.  17  L.  J.  Q.  B.  151 ;  12  Jur.  454.) 

Feb.  26.  Tenant  in  fee  demised  the  land  by  indenture  for  a  term  depending  on 

-^-  certain  lives,  and  then  devised  his  estate  to  his  son  for  life,  with  remainders 

[  702  ]  over,  and  with  a  power  to  tenant  for  life  to  grant  leases.    After  teetator's 

death,  and  during  the  above  term,  the  son  granted  the  lessee  a  fresh  lease 

of  the  land,  and  the  new  indenture  of  lease  set  forth  that  it  was  granted  in 

(1)     Cited  in  Noble  v.   Ward  (1867)  L.  R.  2  Ex.  138.  36  L.  J.  Ex.  91.— 
A.  C. 
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consideration  of  the  surrendering  up  into  the  hands  of  the  lessor  by  the         Dob  d. 
lessee,  at  or  before  the  deliver^'  thereof,  of  the  lease  first  granted,  which       Eabl  of 
surrender  is  hereby  made  and  accepted  accordingly.    The  new  lease  was  a     Egbbmoht 
bad  execution  of  the  power.    One  of  the  lives  mentioned  in  the  first  lease    coubt'knat. 
was  still  existing. 

Held,  that  the  surrender  was  inoperative,  and  the  first  lease  remained  in 
force ;  and  this,  whether  the  second  lease,  at  the  time  of  the  demise,  was 
Toid  or  only  voidable  at  the  will  of  the  tenant  for  life,  and  whether  the 
surrender  was  implied  or  express :  the  ground  of  decision  being  that  the 
new  lease  did  not  pass  an  interest  according  to  the  contract,  and  therefore 
the  acceptance  of  it,  though  with  express  words  as  above  stated,  did  not 
effect  an  absolute  surrender. 

Ejectment  for  xneBBuages  and  land  in  Devonshire.  On  the  trial, 
before  Coleridge,  J.,  at  the  Devonshire  Spring  Assizes,  1845,  the 
material  facts  appeared  to  be  as  follows. 

On  September  29th,  1755,  Charles,  then  Earl  of  Egremont,  being 
seised  in  fee  of  the  premises,  demised  them  to  Bichard  Courtenay 
(grandfather  of  the  defendant)  for  a  term  of  ninety-nine  years, 
determinable  on  the  deaths  of  the  said  Bichard  Coartenay  and  of 
Betty  Hill.  When  the  present  action  was  brought,  Bichard 
Coartenay  was  dead.  It  did  not  appear  at  the  trial  that  Betty  Hill 
was  not  still  living. 

The  said  Charles,  Earl  of  Egremont,  by  his  will,  executed  in 
1761,  devised  the  premises  in  question,  among  others,  to  his  second 
son  Percy  Charles  Wyndham  and  his  assigns  for  life,  remainder  to 
the  first  and  other  sons  of  P.  C.  Wyndham  respectively  in  tail  male, 
remainder  to  other  sons  of  the  testator  successively  for  life,  with 
remainder,  on  each  life  estate,  to  the  first  and  other  sons  of  the 
tenant  for  life,  successively,  in  tail  male(i).  In  the  will  was 
contained  a  power  to  each  ^tenant  for  life  to  grant  leases,  under  [  *703  ] 
certain  restrictions  (2).  The  testator  died  in  1768;  and  thereupon 
Percy  Charles  Wyndham  entered  into  possession. 

In  July,  1785,  Percy  Charles  Wyndham  demised  the  premises  to 
the  said  Bichard  Courtenay  for  ninety-nine  years  from  the  expira- 
tion of  the  former  term,  if  the  now  defendant  should  so  long  live. 

And  on  25th  March,  1812,  the  said  Percy  Charles  Wyndham 
demised  the  same  premises  to  the  defendant  for  ninety-nine  years 
after  the  expiration  or  determination  of  the  term  created  by  the 
lease  of  1785,  if  two  children  (named)  of  the  defendant,  or  either  of 

(1)  See  a  moro  complete  statement  (2)  See  p.  592,   ante:  and   Doe  d. 

of  the  devise,  and  other  particulars  Lard  Egremont  v.  Stephens,  66  £.  B. 

relating  to  the  family,  in  Doe  d.  T?ie  356  (6  Q.  B.   208,   210),   where  the 

Earl  of  Egremont  v.  Forwood,  61  B.  B.  power  is  set  out  at  length. 
339  (3  Q.  B.  627). 
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DoBd.  them,  should  so  long  live.  This  last  lease  purported  to  be  granted 
EoBKHOKT  ui  consideration  of  the  surrendering  up  into  the  hands  of  the  lessor 
GouKTBKAT  ^^  ^^®  lessee,  at  or  before  the  delivery  of  this  lease,  a  certain  lease 
dated  on  or  about  the  29th  day  of  September,  1755,  granted  of  the 
premises  hereby  demised  for  the  term  of  ninety-nine  years  now 
determinable  on  the  death  of  Betty  Hill,  daughter  of  Thomas  Hill : 
"  which  surrender  is  hereby  made  and  accepted  accordingly ;  *'  and 
in  consideration  also  of  240Z. 

Percy  Charles  Wyndham  died  in  1883;  and  the  lessor  of  the 
plaintiff  succeeded  him  as  tenant  in  tail  male  under  the  will. 

The  leases  of  1785  and  1812  were  not  valid  executions  of  the 
power ;  and  the  lessor  of  the  plaintiff  contended  that  the  lease  of 
1755,  having  been  surrendered,  was  no  bar  to  his  claim,  though  it 
did  not  appear  that  one  of  the  lives  on  which  that  lease  had 
depended  might  not  still  exist.  Colbridob,  J.  directed  a  verdict 
[  *704  ]  for  the  plaintiff,  but  reserved  leave  to  move  for  a  nonsuit :  *and 
Kviglake,  Serjt.,  in  Easter  Term,  1845,  obtained  a  rule  nisi  accord- 
ingly on  this  point,  and  on  another  which  it  is  unnecessary  to  state, 
as  the  Court  gave  no  decision  upon  it.    In  Easter  Term,  1846  (i), 

Crowder^  Montague  Smith,  and  Phinn  showed  cause  : 

Doe  d.  The  Earl  ofEgi'emont  v.  Forwood  (2)  is  in  point  and  must 
govern  this  case.  In  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of 
York  (8),  cited  in  that  case  (as  it  will  be  here),  there  was  nothing  to 
show  a  surrender  but  a  recital  in  the  substituted  lease  that  it  was 
granted  ''  for  and  in  consideration  of  the  surrender  of  the  said  first 
mentioned  indenture,"  In  Doe  d.  The  Earl  of  Egremont  v.  For- 
wood (2)  the  corresponding  words  were  "for  the  consideration  of  the 
surrender  of  the  present  lease,"  "  and  which  is  hereby  surrendered 
accordingly."  In  the  present  case  the  consideration  is  a  surrender 
''which  surrender  is  hereby  made* and  accepted  accordingly."  It 
therefore,  as  well  as  Doe  d.  The  Earl  of  Egremont  v.  Forwood  (2),  is 
within  the  reason  of  the  decision  in  Doe  d.  The  Bishop  of  Rochester 
V.  Bridges  (4).  It  is  true  that  in  Roe  d.  Earl  of  Berkeley  v.  .4r<rA- 
hishop  of  York  (a)  the  lease  had  been  delivered  up  and  cancelled ; 
but  the  Court  allowed  no  weight  to  this  fact,  inasmuch  as  the 
Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  8,  requires  an  express  surrender 

(1)  April   27th,  before  Tjord  Den-  rule  on  the  former  day. 

man,  Ch.  J.,  Williams  and  Coleridge,  (2)  61  R.  E.  S39  (H  Q.  B.  627). 

JJ. ;  and  30th,  before  the  same  Judges  (3)  8  B.  £.  413  (6  East,  86). 

and  Patteson,  J.      The  Court  heard  (4)  35  R.  R.  483  (1  B.  &  Ad.  347). 
only  part  of  the  argument  against  the 
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bv  deed  or  note  in  writing,  and  the  deed  containing  the  second  lease       dob  d. 

,  Babl  of 

there  did  ''not  purport  m  its  terms  to  be  of  itself  a  surrender,    EaBSMovT 

having  no  words  in  it  which  "  denoted  or  could  "  amount  to  a   coubtbsay. 

♦yielding   or  rendering  up  of  the  interest."    Here,  by  the  deed       [•705] 

itself,  the  surrender  is  made  and  accepted  "  accordingly  " ;  which 

last  word  is  noticed  by  Pattbson,  J.  in  Doe  d.  The  Earl  of  Egremont 

V.  Forwood  (i). 

(Lord  Dbnman,  Ch.  J.  asked  if  any  step  had  been  taken  to  bring 
a  writ  of  error  in  that  case. 

It  was  answered  (by  the  counsel  supporting  the  rule)  that 
none  had  been  taken,  and  the  reason  probably  was  that  the  last 
life  in  the  lease  of  the  defendant  Forwood  had  dropped  before  the 
judgment  in  Banc.) 

But,  further,  the  lease  of  1812,  though  not  executed  according  to 
the  power,  might  be  a  consideration  for  surrendering  the  lease  of 
1755  ;  for  it  was  voidable  only,  not  void ;  it  was  valid  at  least 
against  the  lessor  himself,  and  might  have  been  recognized  by  each 
of  his  successors. 

Kinglake,  Serjt.  and  Merivale,  contra  : 

The  point  as  to  the  surrender  was  not  expressly  decided  in  Dot* 
d.  The  Earl  of  Egremont  v.  Forwood  (2)  ;  and,  though  an  inference 
certainly  arises  from  the  judgment  that  this  question  must  have 
been  determined  in  the  then  plaintiff's  favour,  several  dicta  of  the 
Judges  during  the  argument  are  of  a  contrary  tendency  :  and  Lord 
Denman,  Gh.  J.  there  referred  to  the  judgment  of  Lord  Mansfield  in 
Zonch  d.  Albot  v.  Parsons  (8),  where  it  is  said  that  "  no  surrender, 
express  or  implied,  in  order  to,  or  in  consideration  of  a  new  lease, 
would  bind;  if  the  new  lease  is  absolutely  void:  for,  the  cause, 
ground,  and  condition  of  the  surrender  fails."  That  ruling  agrees 
with  the  judgment  in  Wilson  v.  Seivell  (4),  where  acceptance  of  a 
lease  in  1762  was  *held  to  be  an  implied  surrender  of  a  lease  [  *706  ] 
granted  in  1755,  but  the  Court  said  it  would  have  been  otherwise  if 
the  lease  of  1762  had  not  been  a  good  lease :  ''  for,  it  was  not 
reasonable  in  itself,  nor  could  it  be  the  intent  of  the  parties,  that 
an  acceptance  of  a  bad  lease  should  be  an  implied  surrender  of  a 
good  one.     This  is  not  only  agreeable  to  principles  and  common 

(1)  61  E.  B.  326  (3  Q.  B.  639).  (3)  3  Burr.  1794,  1807. 

(2)  61  E.  E.  339  (3  Q.  B.  627).  (4)  4  Burr.  1975,  1980. 


r. 

Court  BKAY. 
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DOS  d.  sense,  but  has  been  determined ;  it  was  so  resolved  in  the  case  ot 
Bgbemomt  Lloi/de  and  Gregory  (i)  (which  is  best  reported  in  Sir  William  Jones^ 
405,  406).  If  a  surrender  is  intended  for  a  particular  purpose ;  and 
that  purpose  the  only  motive  of  it,  fails;  the  surrender  ought  to 
fail  too."  [They  also  cited  Davison  d.  Bromley  v.  Stanl€y(2), 
Wilson  v.  Sewell  (3),  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of 
York  (4),  Zouch  d.  Ahhot  v.  Parsons  (e),  2  Bac.  Abr.  865  (7th  ed.)^ 
tit.  Covenant  (G).] 

Cur.  adr.  mit. 

[  709  ]       Coleridge,  J.  now  delivered  the  judgment  of  the  Court  : 

This  cause  was  tried  before  me  at  the  Devon  Assizes.  And,  it 
being  admitted  that  the  lease  under  which  the  defendant  had 
supposed  himself  to  be  in  possession  could  not  be  sustained  with 
reference  to  the  power  under  which  alone  it  could  have  been  valid, 
a  verdict  passed  for  the  plaintiff.  But  two  points  were  made  on 
the  trial,  and  on  motion  before  us  for  a  nonsuit,  which  are  now  to 
be  considered. 

There  were  the  counterparts  of  three  leases  produced,  of  the  respec- 
tive dates  of  1755,  1785  and  1812;  and  the  plaintiff's  case  was  that 
the  two  latter  were  invalid,  which  was  admitted,  and  that  the  last 
was  granted  in  consideration  of  a  surrender  of  the  first,  and 
operated  as  a  surrender  of  it.  This  was  necessary  to  his  case, 
as  one  of  the  lives  on  which  the  lease  of  1755  was  granted  waa 
still  in  being,  and  that  lease  still  in  force  unless  so  surrendered. 
But  the  defendant  contended  that  the  surrender,  having  been 
made  only  in  consideration  of  the  grant  of  a  new  valid  lease,  did 
not  take  effect,  because  the  new  lease  was  invalid.  Secondly,. 
assuming  that  this  point  should  be  decided  against  him,  he  con- 
tended that  he  had  become  tenant  from  year  to  year,  and  that 
his  tenancy  had  not  been  determined  by  any  good  notice  to  quit. 

Upon  the  first  point  the  counsel  for  the  plaintiff  contended  that  it 
had  already  been  decided  in  their  favour  by  this  Court  in  Doe  d. 
The  Earl  of  Egremont  v.  For  wood  (6).  It  is  remarkable  that  in  the 
judgment  in  that  case  not  a  word  is  said  upon  this  point ;  and  what 
r  mo  ]  *i8  reported  to  have  dropped  from  the  Judges  in  the  course  of  the 
argument  seems  against  the  plaintiff:  but, as  the  judgment  could 

(1)  1  (W.)  Jones,  405 ;  *S.  C.   Cro.    (4)  8  B.  B.  413  (6  East.  86). 
Car.  502.  (5)  3  Burr.  180". 

(2)  4  Burr.  2210.  (6)  61  B.  B.  326  (3  Q.  B.  627). 

(3)  4  Burr.  1975. 
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not  have  passed  for  him  unless  the  Court  had  thought  there  had        Dead. 

.  .  ^  Babl  of 

been  a  good  surrender  of  the  valid  lease,  it  must  be  taken  that  they    EaasMONT 

did  80  hold  under  the  circumstances  of  that  case.  There  the  former  coubttoat 
lease  was  particularly  described  in  the  invalid  one,  which  was  said 
to  be  granted  for  the  consideration  of  the  surrender  of  such  former 
one  (adding  "  which  is  hereby  surrendered  accordingly  "),  and  of 
the  sum  of  1572.  10^.  paid  by  the  lessee  to  the  lessor.  This 
surrender  was  relied  on  by  the  counsel  in  that  case,  as  being  an 
express  surrender,  and  taking  it  out  of  the  principle  of  decision  in 
Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York  (i),  and  bringing  it 
within  that  of  Farmer  d.  Earl  v.  Rogers  (2).  That  case,  however, 
turned  on  no  distinction  between  an  express  and  implied  surrender, 
but  on  whether  the  note  in  writing  there  relied  on  was  a  sufficient 
surrender  to  satisfy  the  Statute  of  Frauds. 

Nor  is  there  any  thing  in  the  judgment  in  Doe  d.  The  Bishop  of 
Rochester  v.  Bridges  (3),  a  case  also  referred  to,  which  points  to  the 
importance  of  the  distinction.  The  surrender  there  of  the  valid 
lease  was  by  a  deed  poll  executed  a  few  days  before  the 
invalid  lease ;  and  the  consideration  of  such  surrender  was  not 
stated  to  be  the  granting  of  the  new  lease ;  and,  what  is  of 
more  importance,  the  new  lease,  as  the  judgment  remarks  (4), 
was  in  terms  precisely  conformable  to  the  intent  mentioned 
in  the  deed  poll :  "  The  surrenderor  obtained  exactly  the  lease 
for  which  he  bargained,  and  *  therefore  it  cannot  be  said  that  [  *7ii  ] 
the  new  lease  is  a  fraud  or  deception  upon  him;  and  if  the 
surrender  be  deemed  conditional "  (i.e.  on  the  granting  of  a  new 
lease  as  stipulated  for),  ''the  condition  has  been  complied  with." 
It  was  said  on  the  behalf  of  the  defendant  in  the  present  case  that 
the  surrender  in  Doe  d.  Lord  Egremont  v.  Forwood  (5)  was  taken  to 
be  express,  and  that  in  the  present  case  it  was  only  implied ;  that 
in  that  case  it  was  found  that  on  the  execution  of  the  second  the 
first  was  in  fact  delivered  up  to  the  lessor,  but  in  the  present  no 
such  delivery  up  was  proved.  These  differences  in  fact  were  relied 
on  to  distinguish  the  two  cases :  but  we  think  that  they  are  not 
made  out  satisfactorily.  In  Doe  d.  The  Earl  of  Egremont  v.  For- 
wood (5)  the  ground  for  caUing  the  surrender  express  was  the 
introduction  of  the  words  "  which  is  hereby  surrendered  accord- 
ingly;" in  the  present  case  were   the  words  "which  surrender 

(1)  8  B.  R.  413  (6  East,  86).  (4)  1  13.  &  Ad.  860. 

(2)  2  Wile.  26.  (5)  61  E.  R.  326  (3  Q.  B.  627). 

(3)  35  R.  R.  483  (1  B.  &  Ad.  847). 


r. 
COUBTKVAT 
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Doc  cL  is  hereby  made/'  or  eqniyalent  words.  On  the  words  **  hereby 
SaBUfONT  surrendered  accordingly,"  in  Doe  d.  The  Earl  of  Egremont  v.  For- 
wood{i),  Patteson,  J.  is  reported  to  have  said  "that  is,  on  the 
supposition  of  a  new  lease  being  granted,"  referring  to  the  con- 
sideration immediately  before  expressed.  As  to  the  delivery  up 
of  the  old  lease,  the  fact  was  not  shown  either  way  on  the  trial  of 
the  present  case ;  nor  was  any  point  made  of  it  on  either  side. 
But  this  fact  can  only  be  .evidence  of  intention,  which  was  not 
needed  in  this  case ;  it  will  not  be  in  itself  a  surrender.  In  Roe 
d.  Earl  of  Berkeley  v.  Archbishop  of  York  (2)  the  fact  existed, 
together  with  cancellation,  and  yet  the  surrender  was  not  held 
complete. 

[  712  ]  But  then  it  was  said  that  the  whole  doctrine  which  vacated  the 

surrender  of  a  prior  lease,  whether  express  or  implied,  where  the 
consideration  was  the  grant  of  a  new  lease,  applied  only  to  the  case 
where  such  new  lease  was  void,  and  not  where  it  was  merely  void- 
able ;  that  here  the  second  lease  was  not  void,  it  bound  the  grantor, 
and  might  have  been  confirmed  by  each  succeeding  tenant  for  life 
to  its  expiration  by  efflux  of  time.    We  have  had  occasion  to  con- 
sider this  doctrine  in  another  of  these  cases,  and  to  examine  the 
decisions  at  some  length :  we  will  not  therefore  now  repeat  that 
examination,  contenting  ourselves  with  saying  that  the  principle  to 
be  found  laid  down  by  Lord  Mansfield  in  Wilson  v.  SeweU  (s)  and 
Davison  d.  Bromley  v.  Stanley  (4)  seems  to  us  the  true  one;  that, 
where  the  new  lease  does  not  pass  an  interest  according  to  the 
contract,  the  acceptance  of  it  will  not  operate  a  surrender  of  the 
former  lease ;  that,  in  the  case  of  a  surrender  implied  by  law  from 
the  acceptance  of  a  new  lease,  a  condition  ought  also  to  be  under- 
stood as  implied  by  law,  making  void  the  surrender  in  case  the 
new  lease  should  be  made  void ;  and  that,  in  case  of  an  express 
surrender,  so  expressed  as  to  show  the  intention  of  the  parties 
to  make  the  surrender  only  in  consideration  of  the  grant,  the  sound 
construction  of  such  instrument,  in  order  to  effectuate  the  intention 
of  the  parties,  would  make  that  surrender  also  conditional  to  be 
void  in  case  the  grant  should  be  made  void.     See  Doe  d.  Biddulph 
V.  Poole  (6).     Tried  by  this  principle,  we  are,  on  consideration, 
satisfied  that  the  lease  of  1755  was  not  surrendered,  and  was  a 
good  answer  to  the  action. 

(1)  61  R.  R.  348  (3  Ql.  B.  639).  (4)  4  Burr.  2213. 

(2)  8  R.  R.  413  (6  East,  86).  (6)  Post,  p.  607. 

(3)  4  Burr.  1980. 
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Our  decision  upon  this  point  makes  it  unnecessary  to  consider 

the  validity  of  the  notice  to  quit :  and  the  rule  for  entering  a  non* 

suit  will  be  absolute. 

Rule  absolute  (i). 


Dob  d. 
Earl  ov 

EORKMONT 

OOURTBMAY. 

[718] 


DOE  D.   BIDDTJLPH  and  Others  v.   POOLE  (2). 

(11  Q.  B.  713—724;  S.  C.  17  L.  J.  Q.  B.  143 ;  12  Jur.  450.) 

Tenant  for  life,  with  a  leasing  power,  demised  premises,  in  1784,  for 
ninety-nine  years,  on  three  lives.  In  1788,  the  lessee  being  desirous  to 
sell  his  term  in  part  of  the  premises,  it  was  arranged  that  the  lessor  should 
grant  to  the  intended  vendee  a  lease  of  this  parcel,  and  grant  the  original 
lessee  a  fresh  lease  of  the  unsold  residue.  Indentures  of  lease  were 
executed  accordingly.  The  fresh  lease  to  the  original  lessee  purported  to 
be  made  in  consideration  of  the  surrender  of  the  prior  lease,  and  granted  a 
term  of  ninety-nine  years,  on  the  same  three  lives,  to  commence  'from  the 
date  of  the  fresh  lease.  This  lease  was  not  a  due  execution  of  the  power ; 
but  the  premises  were  held  under  it  till  1845,  when  ejectment  was  brought 
by  parties  in  remainder,  the  lives  not  having  terminated. 

Held,  that  the  acceptance  of  the  fresh  lease,  which  had  been  avoided 
contrary  to  the  intention  of  the  parties  thereto,  and  had  thus  failed  to  pass 
the  interest  contracted  for,  was  not  in  itself  a  surrender  of  the  prior  lease, 
but  worked  no  more  than  a  surrender  conditioned  to  be  void  if  the  new 
grant  should  fail. 

Ejectment  for  premises  in  the  parish  of  Stogursey,  Somerset- 
shire. By  a  Judge's  order,  a  case  was  stated  for  the  opinion  of 
this  Court. 

The  case  set  forth  that,  in  1784,  George  O'Brien,  Earl  of  Egre- 
mont,  who  was  tenant  for  life  with  powers  of  leasing  (8),  had 
demised  certain  premises,  and  among  them  the  premises  in  ques- 
tion, to  one  Symons  for  ninety-nine  years,  on  three  lives,  the  term 
to  commence  immediately  after  the  expiration  or  other  deter- 
mination of  a  term  of  ninety-nine  years  granted  of  the  same 
premises,  also  on  three  lives,  in  1760.  It  was  admitted,  for  the 
purposes  of  the  case,  that  the  lease  of  1784  was  a  due  execution 
of  the  leasing  power,  and  that  one  cestui  que  vie  was  alive,  and 
that  *the  lease  of  1760  had  determined.  In  1788  Symons,  the 
lessee,  sold  a  parcel  of  the  premises  which  were  the  subject  of 
the  said  demises  to  one  Acland;  and  it  was  arranged  that  the 
tenant  for  life  should,  for  the  purpose  of  effectuating  the  sale, 
grant  two  fresh  leases,  the  one  lease  to  Acland  of  the  parcel  so 


(1)  See  the  next  case,  the  judgment 
in  which  was  delivered  immediately 
after  that  in  Doe  d.  Earl  of  Egremont 
V.  Courtmay. 

(2)  Cited  in  Noble  v.    Ward  (1867) 


L.  K.  2  Ex.  135,  138,  36  L.  J.  Ex.  91.— 
A.  C. 

(3)  Some  statements  in  this  part  of 
the  case  are  omitted.  See  ante,  p.  592, 
and  notes  (2)  and  (3),  ibid. 


1847. 
JuneL 

1848. 
Feb,  26. 
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Doe  d.       Bold  to  him,  and  the  other  lease  to  Symons  of  the  residue  of  the 
^.  said  premises.     Accordingly,  by  indenture  of  29th  April,  1788, 

PooLB.  purporting  to  be  made  "for  and  in  consideration  of  the  surren- 
dering and  yielding  up  into  the  hands  of  the  said  Earl  at  or  before 
the  sealing  and  delivery  of  these  presents  "  of  the  two  prior  leases, 
and  also  in  consideration  of  5$.  &;c.,  and  for  the  purpose  of  effectuat- 
ing the  said  agreement  between  Symons  and  Acland,  and  reciting 
that  the  said  parcel  was  intended  to  be  demised  by  the  Earl  to 
Acland  by  indenture  of  even  date  therewith,  the  said  Earl  demised 
the  unsold  residue,  being  the  premises  now  in  question,  to  Symons, 
for  a  term  of  ninety-nine  years,  to  commence  from  the  said  29th 
April,  and  determinable  at  the  end  of  the  same  three  lives  as  in 
the  lease  of  1784,  with  an  apportionment  of  the  rents  and  heriots. 
It  was  admitted  that  the  lease  of  1788  was  not  a  good  execution  of 
the  leasing  power. 

The  tenant  for  life  died  in  1887.  This  action  was  brought  by 
the  devisees  of  the  remainder  man. 

The  question  for  the  opinion  of  the  Court  was,  whether,  as  the 
lease  of  1788  had  been  avoided,  there  was  any  valid  surrender  of 
the  lease  of  1784,  so  far  as  regarded  the  premises  contained  in  the 
lease  of  1788. 

[  *7i5  ]  The  case  was  argued,  in  last  Trinity  Term  (i),  by  ^Crowder  for 

the  plaintiff,  and  Kinglake,  Serjt.  for  the  defendant. 

The  points  discussed  are  so  fully  noticed  in  the  judgment  of  the 
Court  that  a  particular  report  of  the  argument  is  unnecessary. 

The  authorities  cited  were  :  For  the  plaintiff.  Com.  Dig.  Surrender 
(I.  1),  Shep.  Touchst.  800,  Lyon  v.  Reed  (2),  4  Bac.  Abr.  876  (7th 
ed.),  tit.  Leases  (S)  2,  §  1,  Doe  d.  The  Bishop  of  Rochester  v. 
Bridges  (8),  and  Hamerton  v.  Stead  {4).  For  the  defendant,  7  Bac. 
Abr.  876,  tit.  Leases  (as  above),  2  Bol.  Abr.  498,  tit.  Surrender  (E), 
pi.  1,  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York  (5),  Thomas  v. 
Cook  (6),  Doe  d.  The  Earl  of  Egremont  v.  For  wood  (7). 

Cur.  adv.  itdt. 

(1)  June  Ist,  1S47.  Before  Lord  Crowder,  for  the  plaintiff,  admitted 
Denman,  Ch.  J.,  Patteson,  Coleridge  that  the  present  case  differed  from 
and  Erie,  JJ.  Doe  d.  The  Earl  of  Egremont  v.  /or- 

(2)  67  B.  B.  593  (13  M.  &  W.  285).  wood,  inasmuch    as    the    substituted 

(3)  35  B.  B.  483  (1  B.  &  Ad.  847).  indenture  of  lease  there  not  onlv  pur- 

(4)  27  B.  B.  407  (3  B.  &  0.  478).  ported  to  be  granted  in  conside'iution 

(5)  8  B.  B.  413  (6  East,  86).  of  a  surrender  of  the  former  lease,  but 

(6)  20  B.  B.  374  (2  B.  &  Aid.  119).  also  statedittobe'*  hereby  surrendered 

(7)  61    B.    B.   326   (3  Q.   B.   627).  accordingly." 
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Erlb,  J,  now  delivered  the  judgment  of  the  Court  :  Doib  d. 

BiDDULPH 

In  this  case  it  appears  that  before  1788  the  premises  in  question,  v, 

with  a  parcel  mentioned  below,  were  held  under  two  leases,  for 
ninety-nine  years,  determinable  at  the  end  of  three  lives ;  and  that 
in  1788  the  lessee  had  sold  that  parcel  to  one  Acland,  and  wished  to 
surrender  it  to  the  reversioner,  so  that  he  might  lease  it  to  Acland, 
which  lease  was  to  be  made  at  the  same  time  as  the  lease  in 
question.  It  further  appeared  that  by  lease  of  1788,  stated  by  way 
of  recital  to  be  made  in  consideration  of  the  lessee  surrendering 
the  two  *former  leases,  and  in  order  to  eflfectuate  his  agreement  t*/!*!] 
with  Acland,  the  lessor  demised  the  premises  in  question  to  the 
lessee  for  ninety-nine  years  determinable  on  the  same  three  lives, 
and  with  an  apportionment  of  the  rents  and  heriots,  the  parcels 
being  severed.  This  lease,  being  granted  by  tenant  for  life  with 
power  to  lease,  and  not  being  a  due  execution  of  the  power,  was  void 
after  his  death  against  the  remainder  man,  who  brought  ejectment ; 
and,  as  the  former  leases  are  not  otherwise  determined,  he  has  con- 
tended that  the  acceptance  of  the  lease  of  1788  was  a  surrender  in 
law  of  the  former  leases  then  subsisting. 

It  was  not  disputed  that  the  acceptance  of  a  valid  lease  is  a 
surrender  in  law  of  a  former  lease  inconsistent  therewith,  and  that 
the  acceptance  of  a  void  lease  is  not,  and  that  the  acceptance  of  a 
lease  made  voidable  upon  condition  may  also  be  a  surrender  in  law, 
if  rendered  void  according  to  the  contract.  But  the  question  has 
been  whether  acceptance  of  a  lease  which  is  voidable,  and  afterwards 
made  void  contrary  to  the  intention  of  the  parties  thereto,  and  which 
does  not  pass  an  interest  according  to  the  contract,  is  still  an 
absolute  surrender  in  law,  provided  it  has  operated  to  pass  any  part 
of  the  term  contracted  for,  as  during  the  life  of  a  lessor  tenant  for 
life,  which  is  the  present  case.  And  we  are  of  opinion  that  this 
question  must  be  answered  in  the  negative. 

The  doctrine  of  surrender  implied  by  law  was  introduced  for  the 
purpose  of  giving  effect  to  the  intention  of  the  parties  :  the  surrender 
is  presumed  for  the  purpose  of  making  a  grant  operative  which 
otherwise  would  be  without  effect :  Thompson  v.  Trafford  (i).  *The  [  '717  ] 
surrender  is  in  consideration  of  the  grant ;  and,  if  the  grant  fails, 
contrary  to  the  intention  of  the  parties,  it  seems  unreasonable  that 
an  absolute  surrender  should  be  presumed  to  have  been  intended. 

The  facts  of  the  present  case  are  remarkable  to  negative  an 
intention  to  surrender,  unless  the  new  grant  should  be  valid ;  the 

(1)  Poph.  8. 
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DoK  d.  object  of  the  parties  was  to  sell  a  parcel  to  Acland,  and  to  apportion 
iDDULPH  ^j^^  render  on  the  residue ;  and,  if  the  lessee  had  assented  to  a 
PooLK.  demise  of  the  parcel  by  the  lessor  to  Acland,  and  he  had  accepted  it, 
that  would  have  been  a  surrender  in  law  of  the  parcel  by  such 
lessee  :  WaUcer  v.  Richardson  (i) ;  see  also  Doe  d.  Huddl£ston  v. 
Johnston  (2) :  also  a  surrender  of  parcel  is  no  surrender  of  the 
residue  :  2  Bol.  Abr.  498,  tit.  Surrender  (M),  pL  1.  And  an 
apportionment  could  be  made  without  a  surrender.  The  lease 
therefore  of  1788  was  unnecessary :  it  did  not  substantially  alter 
the  lessee's  interest  in  the  premises,  and  was  intended  to  confirm 
his  interest  under  the  subsisting  leases.  Now  it  is  not  possible  to 
conceive  a  more  perverted  application  of  the  doctrine  of  giving 
effect  to  the  intention  of  the  parties  than  to  hold  that  an  instru- 
ment, intended  solely  to  confirm  leases,  should  be  effective  solely  to 
destroy  them. 

It  has  been  objected  that  the  surrender  must  have  been  absolute 
if  the  second  lease  has  been  valid  for  any  time,  because  two  valid 
leases  for  the  same  term  cannot  coexist :  but  the  objection  does  not 
arise  if  the  surrender  of  the  first  lease  be  held  to  be  conditional ; 
and  this,  we  think,  is  the  true  construction. 
[  *718  ]  That  an  express  surrender  may  be  on  condition  ^either  precedent 

or  subsequent,  is  clear  upon  the  authorities,  as,  if  it  be  with  reserva- 
tion of  rent,  and  conditioned  to  be  void  if  the  rent  be  not  paid : 
Shep.  Touchst.  807.  **  A  condition  annexed  to  a  surrender  may 
revest  the  particular  estate,  because  the  surrender  is  conditional : " 
Co.  Litt.  218  b. 

This  being  so  as  to  express  surrenders,  we  can  discover  no 
reason  why  an  implied  surrender  may  not  also  be  taken  to  be  con- 
ditioned to  be  void  on  a  given  event.  As  the  surrender  is  by 
implication  only,  it  is  equally  open  to  imply  a  conditional  or  an 
absolute  surrender  :  and,  where  the  implication  of  a  conditional 
surrender  prevents  injustice  and  gives  effect  to  the  real  intention  of 
the  parties,  the  true  spirit  of  the  law  requires  that  implication  to  be 
made,  and  forbids  an  implication  leading  to  the  contrary  con- 
sequences. The  implication  of  a  condition,  that  the  surrender 
should  be  void  in  case  the  new  grant  should  fail,  appears  to  us  to  be 
free  from  objection.  Indeed,  where  the  terms  of  a  lease  import  an 
express  surrender  solely  in  consideration  of  the  new  grant,  we 
think  a  construction  that  such  surrender  was  conditional  would  be 
warranted,  and  would  give  effect  to  the  intention  of  the  parties. 
(1)  46  E.  R.  782  (2  M.  &  W.  882).  (2)  M'Clel.  &  Y.  141. 
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This  constriiction  would  not  interfere  with  the  mutual  estoppel  from       dob  d. 

a  deed  between  lessor  and  lessee ;  the  doctrine  would  not  apply  till       '^^y**^* 

the  new  term  had  been  defeated  by  title  paramount,  and  all  estoppel       ^^^^ 

was  removed.    The  same  results  to  the  parties  would  follow  if  the 

new  lease,  when  made  void,  was  held  to  be  void  as  a  surrender,  ab 

initio^  on  account  of  legal  fraud  upon  the  surrenderor,  the  lessor 

being  taken  to  have  asserted  that  he  had  power  to  make  the 

lease,  and  induced  the  surrender  upon  the  faith  of  that  assertion. 

This  was  *one  ground  of    decision    in   Davison  d.  Bromley  v.       [  *719  ] 

Stanley  (i) :  but  a  construction  that  a  surrender  in  law  is  conditional 

appears  to  us  the  preferable  opinion. 

The  presumption  in  favour  of  this  view  from  its  justice  is  con- 
firmed by  decided  cases.  In  Davison  d.  Bromley  v.  Stanley  (i)  the 
new  lease  was  valid  during  the  life  of  the  lessor,  who  was  tenant 
for  life  of  the  reversion ;  and  it  was  held  that  the  new  lease  was  not 
a  surrender  in  law  of  a  former  lease,  because  it  did  not  pass  an 
interest  according  to  the  contract.  This  important  decision,  which 
is  in  point  for  the  present  defendant,  is  supported,  as  well  on  the 
ground  that  the  implied  surrender  was  conditioned  to  be  void  if  the 
new  lease  should  not  continue  according  to  the  intention  o!  the 
parties  thereto,  as  on  the  ground  of  fraud.  In  Wilson  v.  Sewell  (2) 
the  present  question  was  discussed  without  being  decided,  as  the 
new  lease  was  valid ;  but  the  Goubt  declares  that,  ''if  a  surrender 
is  intended  for  a  particular  purpose;  and  that  purpose  the  only 
motive  of  it,  fails  ;  the  surrender  ought  to  fail  too."  Where  a  Dean 
and  Chapter  made  a  valid  lease  before  the  13th  Elizabeth,  and 
granted  a  new  lease  after  that  statute  (3),  which  was  void  thereby, 
and  the  question  was,  whether  the  acceptance  of  the  second  lease 
was  a  surrender  in  law  of  the  former  lease,  it  was  held  not :  and 
this  opinion  was  independent  of  the  question  whether  the  second 
lease  was  valid  during  the  time  of  the  Dean  who  granted  it  or  not, 
the  Judges  saying  that  they  do  not  give  an  opinion  on  that  point : 
lAoyde  v.  Gregory  {4,).  Now,  as  the  second  lease  was  valid  during 
the  time  of  the  Dean  who  granted  it  (Co.  Litt.  45  a),  though  after- 
wards void,  this  case  is  *also  in  point  for  the  defendant.  Where  [  •720  ] 
tenant  in  fee  leased  to  A.  for  forty-one  years,  and  afterwards  to  B. 
for  ninety-nine  years,  and  afterwards  to  A.  by  deed  for  forty-one 
years,  it  was  held  that  the  acceptance  of  the  second  lease  for  forty- 
one  years  by  A.  was  not  a  surrender  in  law  of  the  first  lease  for 

(1)  4  Burr.  2210.  (3)  13  Eliz.  c.  10,  s.  3. 

(2)  4  Burr.  1975,  1980.  (4)  1  (W.)  Jones,  405. 
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DoBd.       forty-one  years,  because,  if  it  was,  the  lease  for  ninety-nine  years 
«.  would  make  the  second  lease  inoperative:  Watty.  Mayd£icdl{i). 

Poole.  j^  ^^^  ^g^  1^^  Thurshy  v.  Plant (2)  it  is  said,  "if  the  new  lease  be 
not  a  good  one,  if  it  does  not  pass  an  interest  according  to  the  con- 
tract and  intention  of  the  parties,  the  acceptance  of  it  is  no  implied 
surrender ; "  and  the  above  cases  are  cited.  In  Roe  d.  Earl  of 
Berkeley  v.  Archbishop  of  York  (3)  the  approval  of  the  general 
reasoning  in  Wilson  v.  Sewell  (4)  and  Darison  d.  Bromley  v.  Stanley  (5), 
and  also  the  recognition  of  the  principle  that  the  intention  should 
govern,  according  to  the  authorities  cited  in  pp.  104,  105,  are  in 
support  of  our  opinion.  The  judgment  itself  is  wholly  beside  the 
present  question,  because  it  passed  for  the  defendant  on  the  point 
that  the  second  lease  was  void  ab  initio,  and  it  thus  became  unneces- 
sary to  adjudicate  on  the  precise  view  now  relied  on  by  us,  which 
was  then  presented  to  the  Court  by  Holboyd  and  Gibes,  as  a  second 
ground  of  defence,  with  much  clearness. 

The  authorities  relied  on  in  that  and  other  cases,  to  prove  a 
surrender  to  be  absolute  in  case  an  interest  however  small  has 
passed,  are  reduced  in  importance  on  close  consideration.  There 
are  numerous  dicta  by  learned  Judges  and  in  text  writers;  but, 
f  •721  ]  with  the  exception  *of  llliitley  v.  Gough  (6),  there  does  not  appear 
any  decision  on  the  point ;  and,  even  in  that  case,  the  facts  are  so 
scantily  reported  as  to  leave  it  uncertain  whether  the  point  arose  at 
all.  There  husband  leased  for  ninety  years  by  deed ;  and  assigned 
the  reversion  so  as  to  vest  it  in  himself  and  wife,  and  afterwards 
leased  for  eighteen  years  by  parol,  and  died ;  and  his  widow  sued 
the  lessee  in  trespass ;  and  it  was  held  that  the  acceptance  of  the 
second  lease  was  a  surrender  in  law  of  the  first,  though  by  parol 
and  for  a  shorter  term.  If  the  action  was  brought  before  the 
expiration  of  the  eighteen  years,  this  case  would  be  in  point  for  the 
present  plaintiff;  but  it  is  consistent  with  the  statement  of  facts 
and  of  the  points  decided  that  the  action  may  have  been  after  the 
eighteen  years,  and  after  the  lessee  had  had  the  term  he  contracted 
for ;  and  it  would  then  be  irrelevant.  The  digests  into  which  this 
case  has  been  adopted  throw  no  light  on  this  question  of  fact.  In 
Ftdmerston  v.  Steward  (7)  the  second  lease  of  sixty  years  was  made 
void  as  to  all  beyond  twenty-one  years  by  the  retrospective  effect  of 

(1)  Hutton,  104.  '  (5)  4  Burr.  2210. 

(2)  1  Wms.  Saund.  236  c  (6th  ed.).  (6)  2  Dyer,  140  b. 

(3)  8  B.  B.  413  (6  East,  86).  (7)  Plowd.  102. 

(4)  4  Burr.  1976. 
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stat.  31  Hen.  VIII.  c.  13  (i) :  still  it  was  held  to  be  a  surrender       dob  d. 
in  law  of  a  former  lease  for  sixty  years.    But  both  leases  were,  ^^ 

when  made,  valid ;  and  there  is  no  analogy  between  the  avoidance  Poolb. 
of  a  valid  lease,  without  breach  of  contract,  by  a  retrospective 
statute,  and  the  avoidance  of  a  voidable  lease,  contrary  to  the 
contract,  from  the  failure  of  the  title  of  the  lessor.  In 
Mellows  V.  May  (2),  as  reported  in  Cro.  Eliz.,  there  was  a  lease 
to  baron  and  feme  for  lives,  and  afterwards  baron  and  feme 
and  son  accepted  another  ^lease  for  lives ;  and  it  is  said  that  the  f  *722  ] 
second  lease  was  void  ab  initioy  being  to  commence  a  die  indenturce^ 
and  still  was  valid  as  a  surrender  of  the  first  lease.  But  this 
report  is  of  no  weight,  both  from  the  unsoundness  of  the  position 
itself  that  a  void  lease  involves  a  surrender  (see  Roe  d.  Earl  of 
Berkeley  v.  Archbishop  of  York  (3)  ),  and  also  because  in  the  report 
of  the  same  case  in  Moore,  636,  the  second  lease  is  stated  to  have 
been  held  valid,  in  which  case  of  course  it  involved  a  surrender  in 
law.  Fludd  v.  Gregory,  2  EoU.  Abr.  495,  tit.  Surrender  (F), 
pi.  7,  is  the  case  reported  by  Sir  William  Jones  (4)  as  Lloyde  v. 
G^regory ;  and  the  report  of  that  Judge,  as  before  mentioned,  does 
not  bear  out  the  statement,  in  Bolle,  that  a  voidable  lease,  if  made 
void,  is  a  surrender.  In  Shep.  Touchst.  301,  it  is  said  that 
the  acceptance  of  a  second  lease  is  a  surrender,  though  it  be 
avoidable,  as  if  it  be  upon  condition  which  happens,  or  if  it  be 
made  by  tenant  in  tail,  or  the  like.  In  the  first  case  the  lease, 
avoidable  according  to  the  contract  of  the  lessee,  would  be  a 
surrender :  but,  in  the  second  case,  if  it  was  made  void  contrary  to 
the  contract,  it  would  raise  the  present  question,  and  Sheppard 
cites  for  that  position  only  Whitley  v.  Goiigh  (5).  In  Willis  and 
Whiteuood's  case  (6)  the  question  was,  whether  lease  by  tenant 
in  fee  of  socage  lands  was  surrendered  in  law  by  accepting  a 
new  lease  from  the  guardian  in  socage ;  and  two  justices  against 
one  held  that  the  first  lease  was  determined,  though  not  sur- 
rendered: but  enough  particulars  are  not  reported  to  decide 
whether  the  lessee  knew  what  the  interest  of  the  guardian  was, 
and  had  that  *which  he  contracted  for.  In  Lane's  case  (7), /t£?*«  [•728] 
case  (8)  and  Thompson  v.  T  raff  or  d  (9),  the  second  estate  was 
valid,  and  so  the  question  was  not  raised.     In  an  Anonymous 

(1)  Sect.  5.  (6)  1   Leon.  322.    (See  Anonynioua 

(2)  Cro.  Eliz.  873;  S,  C.  Moore,  636.      case,  4  Leon.  161.) 

(3)  8  B.  E.  413  (6  East,  86).  (7)  2  Co.  Eep.  16  b. 

(4)  1  (W.)  Jones,  405.  (8)  5  Co.  Bep.  11  a. 

(5)  2  Dyer,  140  b.  (9)  Poph.  8. 
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ix>B  d.       case  (1)    in    Gary's   reports,   the   abstract  of    an   application   to 
«,  Chancery  for  a  specific  performance  of  an  agreement  for  the  first 

Poole.  iQ^kse  is  too  short  to  ascertain  its  application  to  the  present  qaesiion. 
These  are  the  earlier  cases  which  have  been  heretofore  referred 
to  in  support  of  the  point  now  reh'ed  on  for  the  plaintiff. 

In  Doe  d.  The  Bishop  of  Rochester  v.  Bridges  (2)  there  was 
an  express  surrender  by  separate  deed  at  a  different  time,  and  the 
lessee  is  stated  to  have  had  that  which  he  contracted  for:  in 
Doe  d.  The  Earl  of  Egremont  v.  Forwood  (8)  there  was  also  an 
express  surrender  in  the  lease  in  consideration  of  its  grant. 
These  cases,  therefore,  might  be  distinguished  from  the  present  on 
the  ground  that  the  new  leases  were  founded  on  express  and  not 
implied  surrender.  But  the  general  reasoning  above  mentioned 
would  lead  to  a  different  decision  of  the  latter  case.  The  nature  of 
the  transaction,  and  the  intention  of  the  parties,  is  really  the  same, 
whether  those  expressions  of  surrender  are  added  in  the  lease  or 
not;  and  the  principle  of  Lord  Mansfield's  judgment  extends 
equally  to  surrenders  so  expressed  and  to  surrenders  implied 
by  law :  and  accordingly  this  case  has  been  reconsidered  in  the 
present  Term  in  Doe  d.  Earl  of  Egremont  v.  Courtenay  (4). 
The  hardship  resulting  from  a  strict  application  of  what  was 

[  *724  ]  supposed  to  be  the  rule  led  us  to  doubt  the  ^correctness  of  that 
supposition,  and  to  review  the  authorities  cited  for  it :  and  our 
enquiry  has  led  us  to  the  conclusion  that  the  position  which  would 
produce  such  a  result  is  not  supported  by  law. 

The  case  for  the  plaintiff  consequently  fails ;  and  our  judgment 
is  for  the  defendant. 

Judgment  for  the  defendant. 


1847.  STEVENS  17.   JEACOCKE   and   Others  (5). 

^^'  ^^'  (11  Q.  B.  731—742 ;  8.  C.  17  L.  J.  Q.  B.  163 ;  12  Jur.  477.) 

1818. 
Feb.  26.  By  the  St.  Ives  Bay  Pilchard  Fishery  Act  (4  &  5  Vict.  c.  Ivii.},  it  is 

enacted  that  certain  steins  or  stations  shall  be  bounded  as  there  defined, 

[  731  ]  and  that,  in  cases  of  interference  by  one  boat  with  another  under  specified 

circumstances,  the  fish  taken  by  the  party  interfering  shall  be  forfeited  to 
the  party  interfered  with,  and  ihe  interfering  party  shall  forfeit  50/. 

Plaintiff  declared  in  case,  setting  forth  that,  after  the  statute  passed,  he 
was  proceeding  to  take  fish  in  his  proper  turn  and  station,  and  would  have 
taken  them,  but  defendant  prevented  him  from  so  doing  by  unlawfully  and 

(1)  Gary,  21  (ed.  1650).  (4)  Ante,  p.  600. 

(2)  35  E.  R.  483  (1  B.  &  Ad.  847).  (5)  Distinguished  in  Gorrtt  v.  Sootf 

(3)  61  B.  B.  326  (3  a  B.  627).  (1874)  L. B. 9Ex.  125, 130, 43 L.  J.Ez. 


TOL.LXXv.]       1848.    Q.  B.    11  Q.  B.  731— 7S2,n. 


615 


wrongfully  throwing  a  net ;  and  the  declaration  deBcribed  the  proceeding 
00  as  to  bring  it  within  the  statutory  prohibition.  On  motion  in  arrest  of 
judgment : 

Held  that  the  declaration  showed  no  cause  of  action,  the  plaintiJBf  stating 
no  interference  with  any  common  law  right,  and  the  statute  having  only 
imposed  a  particular  penalty  for  the  act  done,  and  having  therefore  given 
no  general  right  of  action. 

Case.  The  declaration  charged  that,  whereas  plaintiff,  before 
and  at  the  time  of  the  committing  &c.,  and  after  the  passing  of  an 
Act  &c.   (4  &  5  Vict.  c.  Ivii.,  local  and  personal,  public  (i) ),  and 


Stivbvb 

V. 

Jeacookb. 


92,  and  Great  Northern  Fishing  Co,  v. 
£dgehiU  (1883)  11  Q.  B.  D.  225,  226. 
Cp,  Atkinson  v.  Newcastie  Waterworks 
Co.  (1877)  2  Ex.  Div.  441,  46  L.  J.  Ex. 
775 ;  Johnston  v.  Consumers*  G<u,  Co, 
of  Toronto  [1898]  A.  C.  447,  67  L.  J. 
P.  C.  33;  and  see  Young  v.  Hichens, 
66  B.  B.  500  (6  Q.  B.  606). 

(1)  "To repeal  an  Act  passed"  &o. 
(16  Geo.  m.  c.  36).  "for  the  en- 
couragement and  improvement  of  the 
pilchard  fishery  carried  on  within  the 
Bay  of  St.  Ives  in  the  county  of  Ck>m- 
wall ;  and  to  make  other  provisions  in 
lieu  thereof."  (Royal  assent,  21st 
June,  1841.) 

Sect.  1  repeals  the  former  Act,  except 
as  to  penalties  incurred  and  actions 
Ac.  commenced. 

Sect  2  enacts  "  that  the  six  several 
stems  or  stations  for  taking  fish  within 
the  said  Bay  of  St.  Ives,  respectively 
called  or  known  by  the  names  of" 
"the  Poll,"  &c.  (naming  five  others), 
shall  be  bounded  as  there  defined. 

Sect.  5  enacts  "  that  in  case  any 
boat,  holding  or  assuming  to  hold  any 
turn  or  stem  on  any  of  the  said  stems 
or  stations,  shall,  in  pursuit  of  fish  or 
otherwise,  row  or  pass  into  any  other 
stem  or  station,  except  in  the  cases 
permitted  or  provided  by  this  Act,  the 
master  seyner  and  bowman  of  such 
boat  shall  for  such  offence  forfeit  any 
sum  not  exceeding  the  sum  of  10/. 
each." 

Sect.  17  enacts  "that  no  boat  having 
or  holding  a  second  or  other  subse- 
quent turn  or  stem  upon  any  of  the 
aforesaid  six  several  stems  or  stations 
shall  be  put  out  to  sea  until  every 
boat  entitled  to  any  prior  turn  or  stem 
upon  that  station  shall  respectively 


have  shot  out  all  her  se3me,  or  ^shall 
desist  from  shooting  out  the  same; 
and  that  if  any  boat  holding  the  second 
or  other  following  turn  or  stem  upon 
any  of  the  aforesaid  six  several  stems 
or  stations  shall  be  put  out  to  sea 
before  the  boat  entitled  to  any  prior 
turn  or  stem  upon  such  station  shall 
have  shot  out  her  whole  seyne,  or, 
having  begun  to  shoot,  shidl  desist 
from  shooting  the  same,  the  hewer  or 
hewers  of  such  boat  shall  forfeit  for 
every  such  ofifence  any  sum  not  ex- 
ceeding the  sum  of  10/.;  and  if  any 
fish  should  be  taken  by  such  boat  or 
seyne  so  put  out  to  sea  contrary  to  the 
provisions  of  this  Act,  all  such  fish 
shall  be  forfeited  to  the  owner  or 
owners  of  the  boat  and  seyne  which 
shall  have  then  landed  her  warp,  and 
shall  have  thus  become  entitled  to  the 
first  of  such  prior  turns  or  stems." 

Sect.  18  enacts  "that  if  the  warp 
rope  of  the  seyne  net  belonging  to  the 
boat  entitled  to  the  first  or  any  prior 
turn  or  stem  upon  any  of  the  said 
six  several  stems  or  stations  shall  be 
landed  before  any  other  boat  which 
may  have  put  out  to  sea  shall  have 
shot  out  one  end  or  part  of  her  seyne, 
and  any  boat  not  entitled  to  any  turn 
or  stem  on  such  station,  or  only  entitled 
to  some  turn  or  stem  subsequent  in 
order  to  such  first  or  other  prior  turn 
or  stem,  shall  then  shoot  out  her  seyne 
after  and  notwithstanding  the  crew  of 
such  last  mentioned  ^boat  or  any  of 
them  shall  have  been  forbidden  so  to 
do  by  any  owner  of  the  boat  entitled 
to  such  first  or  other  prior  turn  or 
stem,  or  his  agent  or  servant,  or  by 
the  hewer  or  any  of  the  crew  thereof, 
or  after  and  notwithstanding  such  boat 
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[  •732  ] 


after  Ist  July,  1841,  *waB  the  owner  of  a  certain  seyne  boat,  to  wit 
a  seyne  boat  called  the  Alertj  and  of  a  certain  seyne  net,  tow  rope 


[  733,  n.  ] 


entitled  to  such  first  or  other  prior 
turn  or  stem  shall  have  its  warp  rope 
on  shore,  and  shall  be  worked  or  put 
to  sea  by  the  hewer  thereof,  which 
shall  be  deemed  equivalent  to  such 
forbiddal  as  aforesaid,  then  and  in 
such  case  all  the  fish  which  shall  be 
taken  by  such  boat  so  shooting  her 
seyne  after  and  notwithstanding  such 
forbiddal,  or  acts  equivalent  to  such 
forbiddal,  as  aforeeaid,  shall  belong 
and  be  forfeited  to  the  owner  or 
owners  of  the  boat  so  entitled  to  the 
first  or  other  prior  turn  or  stem  of 
which  the  warp  rope  shall  have  been 
so  landed,  and  the  owner  and  the 
owners  of  the  boat  out  of  which  the 
seyne  net  shall  be  so  shot  shall  also 
forfeit  any  sum  not  exceeding  the  sum 
of  60L;**  "provided  always,  that  if 
any  boat  entitled  to  a  subsequent  turn 
or  stem  shall  have  shot  out  any  part 
of  her  seyne  before  the  warp  rope  of 
the  seyne  belonging  to  the  boat 
entitled  to  any  prior  turn  or  stem 
on  the  same  station  shall  have  been 
landed,  or  before  such  forbiddal  or 
acts  equivalent  to  forbiddal  as  herein- 
before mentioned,  then  and  in  such 
case  the  persons  belonging  to  the  boat 
entitled  to  such  subsequent  turn  as 
aforesaid  may  proceed  in  shooting  out 
the  remainder  of  her  seyne.** 

Sect  19  enacts,  "that  it  shall  not 
be  lawful  for  any  boat  which  shall 
have  commenced  to  shoot  her  seyne  by 
throwing  overboard  any  part  thereof, 
and  shall  have  desisted  from  shooting 
the  same,  to  resume  the  shooting 
thereof  in  respect  of  the  same  turn  or 
stem,  unless  no  other  boat  shall  have 
duly  taken  possession  of  a  subsequent 
turn  or  stem  on  the  same  station  by 
landing  her  warp;  and  in  case  any 
boat,  which  shall  have  so  commenced 
and  desisted  as  aforesaid,  shall  resume 
the  shooting  of  her  seyne  as  aforesaid, 
after  some  other  boat  shall  have  duly 
taken  possession  of  such  subsequent 
turn  or  stem  as  aforesaid,  the  owner 
or  owners  of  the  boat  the  shooting 
from  which  of  the  seyne  shall  be  so 


resumed  shall  forfeit  any  sum  not 
exceeding  the  sum  of  50/.,  and  the 
fish,  if  any  be  taken  in  the  seyne 
whereof  the  shooting  shall  be  so  re- 
sumed, shall  be  forfeited  to  the  owner 
or  owners  of  the  boat  and  seyne  which 
shall  be  entitled  to  the  next  turn  or 
stem  on  the  same  station :  Provided 
always,  that  nothing  herein  contained 
shall  be  construed  to  prevent  any  boat 
which  shall  have  shot  her  seyne  net, 
or  any  part  thereof,  and  shaU  again 
have  taken  her  wet  seyne  net  on  board, 
from  again  shooting  such  se3me  net 
without  any  new  taking  or  registration 
of  a  turn  or  stem,  in  case  no  other 
boat  registered  for  the  same  station, 
or  entitled  thereto,  shall,  at  or  before 
the  time  of  such  shooting,  again  have 
taken  possession  as  aforesaid  of  some 
subsequent  turn  or  stem." 

Sect.  60.  "And  for  the  purpose  of 
providing  for  the  recovery  of  penalties 
or  forfeitures  imposed  by  this  Act,  or 
by  any  bye-law  made  in  pursuance 
thereof,  the  recovery  of  which  is  not 
otherwise  provided  for,  be  it  enacted, 
that  every  such  penalty  or  forfeiture 
may  be  recovered  by  summary  pro- 
ceeding upon  complaint  made  before 
one  or  more  justice  or  justices,  who 
shall  not  be  interested  in  such  penalty 
or  forfeiture;  and  on  the  complaint 
being  made  to  any  such  justice  he 
shall  issue  a  summons"  &c.  The 
section  then  empowers  the  justice  or 
justices  to  proceed,  upon  appearance, 
or  default  after  service,  though  no 
information  in  writing  or  print  be 
exhibited ;  and  on  proof  of  the  offence, 
either  by  confession  of  the  party  com- 
plained against,  or  upon  the  oath  of 
one  credible  witness  or  more,  "to 
convict  the  offender,  and  upon  such 
conviction  to  adjudge  the  offender  to 
pay  the  penalty  or  forfeiture  incurred, 
as  well  as  such  costs  attending  the 
conviction  as  such  justice  or  justices 
shall  think  fit.'* 

Sect.  61  enacts  that,  if  on  such 
adjudication  forthwith  "  the  amount 
of  the  penalty  or  forfeiture,**  and  costs. 
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and  warp  rope,  to  the  same  belonging,  the  same  then  *  being  Strvbns 
in  all  things  conformable  to  the  provisions  of  the  said  Act ;  and  jeaoocki. 
plaintiff,  as  such  owner,  had  for  a  long  time  after  the  passing  [  'Tss  ] 
Ac,  and  after  Ist  July,  1841,  and  before  *the  committing  &c.,  [  '734  ] 
to  wit  for  six  months,  lawfully  and  rightfully  and  according  in 
all  things  to  the  said  Act,  employed,  and  at  the  time  of 
the  committing  &c.  did  still,  rightfully  &c.  and  in  all  things 
according  &c.,  employ  the  said  seyne  boat  and  seyne  net  in 
the  fishery  carried  on  in  the  Bay  of  St.  Ives,  under  the  provisions 
of  the  said  Act,  to  his  great  profit  &c.,  and  did  therefrom,  and 
from  the  sale  of  the  fish  caught  and  taken  by  him  in  the  said 
fishery,  the  same  being  fit  for  human  food,  during  all  the  time 
aforesaid,  derive  great  profit  &c.  And  whereas  also  the  plaintiff, 
before  the  time  of  the  committing  &c.,  to  wit  on  &c.,  was,  under  % 
and  by  virtue  of  the  said  Act,  and  according  to  the  turn,  order  &c. 
mentioned  and  prescribed  in  the  said  Act,  lawfully  and  rightfully 
entitled,  as  such  owner  of  the  said  seyne  boat,  and  in  respect 
thereof  (the  said  seyne  boat  and  seyne  net  being  then  duly 
registered  in  that  behalf  as  required  by  the  said  Act),  to  take  and 
to  have  and  to  hold  stem  and  turn  of  fishing  upon  one  of  the  six 
several  stems  or  stations  for  taking  fish  within  the  said  Bay  of 
St.  Ives,  in  the  said  Act  mentioned,  to  wit  the  Poll  stem,  subject  to 
and  next  after  the  expiration  of  the  stem  and  turn  of  fishing  of 
another  seyne  boat,  to  wit,  called  the  Pauly  which  last  mentioned 
seyne  boat  and  its  seyne  net  were  entitled  to  the  first  turn  of 
♦fishing  in  the  said  Poll  stem  under  the  said  Act,  to  wit  on  [  •TSS  ] 
22nd  November,  1845,  the  said  seyne  boat  of  plaintiff  then  having 
on  board  five  men,  to  wit  &c.  (naming  them),  and  then  having  on 
board  the  said  seyne  net  of  plaintiff  with  warp  rope  and  tow  rope, 
the  same  seyne  net,  warp  rope  and  tow  rope  being  then  in  all  things 
fiofiScient  in  that  behalf  as  required  by  the  said  Act,  and  the  said 

**  be  not  paid,  the  amount  of  such  half  to  the  St.  Ives  fishery  fund,  the 

penalty  and  costs "  shall  be  levied  by  other  half  to  the  informer  or  person 

distress  by  warrant  of  one  or  more  suing.     Sect.  65  enacts  that  no  person 

justicee.  shall  be  liable  to  any  penalty  or  for- 

Sect.  62  authorizes  imprisonment  of  feiture  under  this  Act  for  any  offence      [  734,  ».  ] 

the  offender  on  proof  **that  no  suffi-  therein  made  cognizable  by  a  justice, 

d&nt  distress  can  be  had  whereon  to  unless  '*  the  complaint  respecting  such 

le^  such  penalty  or  forfeiture  and  offence "  be  made  within  two  months, 

costs."  Sect.   67,   and    schedule,   prescribe  a 

Sect.  64  directs  the  application  of  form  of  conviction  for  '*  any  offence 

any    penalties    or    forfeiture,   if    not  against  this  Act."     Sect.  71  gives  an 

herein   otherwise    provided   for,  one  appeal  to  Quarter  Sessions. 
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Stivins  seyne  net  then  measuring  160  fathoms  &c.  (describing  the  fulfilment 
JxAoooKE.  of  other  statutory  requisites),  (and)  did,  lawfully  and  rightfully  and 
in  all  things  according  to  the  provisions  of  the  said  Act,  take  his 
said  stem  or  turn  &c.,  with  and  in  respect  of  the  said  seyne  boat 
and  seyne  net,  upon  the  said  stem  &c.  called  the  Poll  stem,  and 
did  then,  to  wit  at  the  time  of  taking  such  turn  &c.  in  the  manner 
directed  by  the  said  Act,  duly  land  the  warp  rope  of  the  said  seyne 
net  on  the  shore  within  the  limits  of  the  said  Poll  stem,  and  one 
end  of  the  said  warp  rope  was  then  actually  on  shore  within  the 
said  limits,  and  then  dry ;  and  thereupon  plaintiff,  as  such  owner 
of  the  seyne  boat  called  &c.,  and  in  respect  thereof,  became  and 
was  lawfully  and  rightfully  entitled,  under  and  by  virtue  of  the 
said  Act,  subject  &c.  (to  the  turn  of  the  boat  called  the  Pauli,  to 
«  have  and  enjoy  the  benefit  and  advantage  of  fishing  within  the 
limit  of  such  last  mentioned  stem  or  station,  to  wit  the  Poll  stem, 
from  the  time  the  same  turn  or  stem  was  taken  by  plaintiff  as  last 
aforesaid  until,  to  wit,  the  hour  of  twelve  in  the  succeeding  night, 
to  wit  immediately  after  the  hour  of  twelve  Of  the  night  of 
28rd  November,  1845,  until  the  hour  of  twelve  at  night  of  24th  of 
said  November,  upon  and  subject  to  the  provisions,  &c.  in  the  said 
Act  mentioned  :  and  whereas  plaintiff,  being  so  entitled  &c.,  and  so 
[  *7S6  ]  having  taken  and  holding  the  said  *tum  or  stem  &c.,  afterwards,, 
and  whilst  he  was  so  entitled,  and  after  the  expiration  of  the  said 
turn  of  the  said  seyne  boat  called  the  Paul,  and  just  before  the  said 
time  when  &c.,  to  wit  on  24th  November,  1845,  and  before  the 
hour  of  twelve  in  the  said  succeeding  night,  to  wit  &c.,  and  after 
the  time  of  a  quarter  flood,  and  before  the  time  of  three  quarters* 
ebb  of  the  tide  upon  the  said  Poll  station  (the  said  five  men, 
and  the  said  seyne  net  and  warp  rope  and  tow  rope,  then  being  on 
board  the  said  seyne  boat  of  plaintiff,  and  the  said  warp  rope  of  the 
said  seyne  net  of  plaintiff  being  then  first  landed  and  brought  on 
shore  within  the  limits  of  the  said  Poll  stem,  and  then  on  shore 
and  dry),  did  put  off  the  said  seyne  boat  to  sea  within  the  limits  of 
the  said  Poll  stem,  in  order  to  shoot  the  said  seyne  net  within  such 
limits,  and  to  have  and  enjoy  the  said  benefit  &c.,  to  which  he  was, 
lawfully  &c.,  under  and  by  virtue  of  the  said  Act,  entitled  as  afore- 
said ;  and,  just  after  the  said  seyne  boat  had  been  so  put  off  &c., 
and  whilst  she  was  so  at  sea  within  the  limits  of  the  said  last 
mentioned  stem,  and  whilst  plaintiff  was  so  entitled  &c.,  and  before 
the  committing  &c.,  to  wit  on  the  said  24th  Sec.  and  before  the 
hour  of  twelve  in  the  night  of  the  said  24th  &c.,  and  after  the  said 


VOL.  Lxxv.]         1848.    Q.  B.    11  Q.  B.  786—788.  61* 


time  of  a  quarter  flood,  and  before  the  time  of  three  quarters'  ebb  Stevbns 
&e.y  plaintiff,  then  being  so  entitled  and  then  acting  &c.  (conform-  jbatooke. 
ably  to  the  Act),  was  then  preparing  and  about  to  cast  and  throw 
the  said  seyne  net  of  plaintiff  from  and  out  of  the  said  seyne  boat 
of  plaintiff  into  the  sea  within  the  limits  of  the  said  Poll  stem, 
in  order  by  and  with  such  seyne  net  to  take,  surround  and  catch 
divers  large  quantities  of  fish,  to  wit  one  million  herrings,  &c.,  the 
same  being  fit  for  human  food,  and  of  great  value,  to  wit  &c.,  then 
being  ^in  the  sea  within  the  limits  of  the  said  Poll  stem ;  and  [  *737  ] 
plaintiff  did  then,  acting  lawfully  and  rightfully  and  in  all  things 
in  conformity  &c.  to  the  said  Act,  commence  to  take,  surround  and 
capture  the  said  fish,  so  then  being  within  the  limits  of  the 
said  Poll  stem,  in  and  with  the  said  seyne  net,  and  was  then, 
just  before  the  committing  &c.,  in  the  course  of  taking  &c.  the  said 
fish  in  and  with  the  said  seyne  net  of  plaintiff,  and  would  then, 
but  for  the  committing  &c.,  have  taken  &c.  the  said  fish,  and 
reduced  them  into  his  lawful  possession,  as  he  was  la^ully  &c., 
under  and  by  virtue  of  the  said  Act,  entitled  to  do,  and  as  he 
otherwise  would  have  done,  whereby  great  profit  &c.  would  have 
accrued  to  plaintiff :  Yet  defendants,  well  knowing  &c.,  but  con- 
triving &c.  to  injure  plaintiff,  and  to  disturb  him  in  his  lawful  and 
rightful  exercise  &c.  of  his  said  employment,  and  of  the  said  benefit 
&c.  of  fishing  under  the  said  Act,  and  to  prevent  plaintiff  from 
making  and  completing  the  capture  of  the  said  fish,  and  to  deprive 
him  of  the  profit  &c.,  whilst  plaintiff  was  so  entitled  to,  and  so 
lawfully  &c.  exercising  and  enjoying,  the  said  benefit  &c.  of  fishing 
as  aforesaid,  and  just  after  plaintiff  was  preparing  to  take  &c.  the 
said  fish  as  aforesaid,  to  wit  on  &c.,  wrongfully  and  unlawfully  and 
against  the  will  of  plaintiff,  disturbed  and  obstructed  plaintiff  in  the 
lawful  and  rightful  exercise  &c.  of  the  said  benefit  &c.  of  fishing,  to 
which  he  was  then  so  entitled,  and  was  so  lawfully  &c.  exercising 
&c.,  and  did  then,  unlawfully  &c.  and  against  the  will  of  plaintiff, 
cast  and  throw  into  the  sea  a  certain  seyne  net  near  to  the 
said  fish  which  plaintiff  was  so  preparing  to  take  &c.,  and  then 
wrongfully  &c.,  and  against  the  will  of  plaintiff,  enclosed,  sur- 
rounded and  captured  the  said  fish  in  and  with  the  ♦said  seyne  C  *^^^  1 
net  so  used  by  defendants,  and  thereby,  and  by  reason  of  the 
premises,  hindered  and  prevented  plaintiff  from  taking  &c.  the 
said  fish  by  and  with  the  said  seyne  net  of  plaintiff,  and  reducing 
them  into  his  lawful  possession,  as  plaintiff  was  lawfully  and 
rightfully  proceeding  to  do  under  and  by  virtue  of  the  said  Act, 
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8TEVEH8  and  as,  but  for  the  committing  &c,,  he  ought  to  and  otherwise 
Jeaoooke.  would  have  done :  whereby  plaintiff  lost  and  was  deprived  of 
the  said  benefit  &c.  of  fishing,  which  he  was  so  entitled  to,  and 
was  so  in  the  lawful  and  rightful  exercise  and  enjoyment  of,  as 
aforesaid,  and  lost  and  was  deprived  of  the  said  fish,  which  he 
might  and  otherwise  would  have  taken  &c.  as  aforesaid,  and  of  the 
sale  thereof,  and  divers  great  gains  and  profits,  to  wit,  &c. 

The  defendants  pleaded  several  pleas,  all  leading  to  issues  of 
fact. 

On  the  trial,  before  Erie,  J.,  at  the  Cornwall  Summer  Assizes, 
1846,  a  verdict  was  found  for  the  plaintiff.  In  Michaelmas  Term, 
1846,  Cockbimi  obtained  a  rule  nisi  for  arresting  the  judgment  (i). 
In  Michaelmas  Term  (2),  1847, 

Croicdery  Butt  and  Slade  showed  cause  : 

The  declaration  discloses  a  good  cause  of  action.  It  will  be 
argued  that  sect.  18  imposes  a  specific  penalty ;  and  that  therefore 
no  action  on  the  case  arises  upon  the  statute.  But  the  penalty  is 
cumulative.  The  intention  of  the  Legislature  clearly  was  to  create 
[  •739  ]  for  the  *time  a  privilege  in  the  nature  of  a  several  fishery.  The 
ordinary  rule,  that  a  statute  creating  an  offence  and  at  the  same 
time  prescribing  a  specific  penalty  does  not  make  the  offence 
punishable  except  by  that  penalty,  cannot  be  safely  applied  where 
there  appears  a  general  intention  to  create  a  species  of  property, 
though  accompanied  by  a  definite  assignment  of  a  particular  remedy. 
The  creation  of  a  right  carries  with  it,  upon  common  law  principles, 
the  remedy  of  an  action  upon  the  case  for  the  infringement  of  the 
right,  unless  there  be,  which  there  is  not  in  this  instance,  a  positive 
limitation  of  the  remedy.  Indeed,  without  recourse  to  common  law 
principles,  one  remedy  of  sect.  18  cannot  be  enforced,  namely  the 
forfeiture  of  the  fish  :  for  no  process  for  enforcing  this  forfeiture  is 
prescribed.  Even  the  common  law  remedy  for  this  is  ineffectual : 
the  fish  would  be  spoiled  before  it  could  be  completed.  Sects.  60, 
61,  and  62  relate  only  to  pecuniary  penalties.  And  the  sum  to  be 
forfeited,  under  sect.  18,  is  not  to  exceed  50i.,  which  will  often  be 
utterly  inadequate  as  a  remedy. 

(1)  The  rule  was  also  for  a  new  omitted, 
trial:    but,    the    Court   having  pro-  (2)  November    23.      Before    Lord 
nounced  no  judgment  on  the  points  Denman,  Ch.  J.,   Coleridge,   Wight- 
made  in  support  of  this  part  of  the  man  and  Erie,  JJ. 
rule,   the  argument   as    to    them    is 
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Cockbum  and  Montague  Smith,  contra :  Stbvews 

V. 

All  the  subjects  of  the  realm  have  at  common  law  a  right  to  fish  Jeaoookb. 
in  the  sea.  The  only  question,  therefore,  is  as  to  the  efifect  of  stat. 
4  &  5  Vict.  c.  Ivii.  But  the  statute  confers  no  property  on  any  one : 
it  simply  regulates  the  course  of  fishing,  and  imposes  definite 
penalties  for  any  deviation  from  that  course.  That  creates  no 
right  of  action.  As  to  the  forfeiture  of  the  fish,  it  seems  to  be 
among  the  forfeitures  which  may  be  summarily  enforced  by  sum- 
mons, distress  and  imprisonment  under  sections  60,  61,  62.  But, 
if  these  sections  apply  to  pecuniary  penalties  only,  the  inference  is 
merely  that  one  punishment  *imposed  by  the  Act  is,  through  [  '740  ] 
inadvertence,  imperfectly  provided  for.  This  is  at  the  utmost  ''a 
right  liquidated  by  means  of  the  statute,"  according  to  the  expression 
of  Lord  Mansfield  in  Rann  v.  Green  (i).  In  The  Dundalk  Western 
Railway  Company  v.  Tapster  (2)  a  statute  enabled  the  Company  to 
sue  for  calls  in  the  courts  of  record  in  Dublin,  and  gave  a  form  of 
declaration ;  and  it  was  holden  that  the  Company  could  not  bring 
an  ordinary  action  of  debt  in  this  country  for  calls,  the  debt  and 
the  remedy  being  created  by  the  statute,  although  the  statute  used 
only  permissive  words,  "  it  shall  be  lawful  for  the  Company  or 
directors  to  sue  "  &c.  The  declaration  here  ought  to  have  con- 
tained the  words  ''  against  the  form  of  the  statute."  In  effect,  the 
plaintiff  here  has  recourse  to  the  statute  for  his  right,  but  to  the 
common  law  for  his  remedy. 

Cur.  adv.  vxdt, 

Erle,  J.  now  delivered  the  judgment  of  the  Coukt  : 

This  was  an  action  for  infringing  a  right  derived  to  the  plaintiff 
under  the  provisions  of  stat.  4  &  5  Vict.  c.  Ivii.,  for  the  improvement 
of  the  pilchard  fishery  within  the  Bay  of  St.  Ives  in  Cornwall.  The 
declaration  showed  that  the  plaintiff,  having  the  statutable  right, 
and  accordingly  holding  his  turn  in  the  Poll  stem  in  that  bay,  and 
being  about  to  inclose  fish  in  his  seyne  net  there,  was  obstructed 
by  the  defendants'  capture  of  them  in  another  seyne  net.  After 
verdict  for  the  plaintiff  upon  the  issues  raised  by  the  pleas,  it  has 
been  moved,  in  arrest  of  judgment ^  that  the  declaration  discloses 
no  cause  of  action.  And  we  are  of  opinion  that  this  objection  is 
well  founded.  . 

In  an  ordinary  case  of  fishing  at  sea,  we  are  not  aware  of  any        [  741  ] 
action  by  one  fisherman  against  another  for  anticipating  him  in  a 

(1)  2  Cowp.  474,  476.  (2)  1  Q.  B.  667. 
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Stbtshs  capture  of  fish  which  had  not  been  appropriated;  nor  was  any 
Jbaoookb.  attempt  made  to  maintain  the  case  on  that  ground ;  but  the  case 
for  the  plaintiff  was  rested  on  the  rights  and  duties  created  by  the 
statute.  The  defendants  answered  that  there  was  no  general  clause 
conferring  the  right  and  prohibiting  infringement,  but  that  specific 
infringements  were  prohibited,  and  for  each  case  a  specific  penalty 
with  a  specific  mode  of  recovering  it  before  magistrates  was 
provided.  Thus  the  passing  out  of  one  stem  into  another,  which 
comprises  the  act  charged  against  the  defendants,  was  so  prohibited 
under  a  penalty  by  section  5 ;  and  the  infringing  the  turn  by  boats 
of  the  same  stem  was  prohibited  by  ss.  17  and  19 ;  and,  by  s.  55  (i) 
mooring  and  hook  fishing  by  other  boats  upon  limited  occasions 
were  prohibited  under  penalties.  And,  by  the  60th  and  following 
section,  power  to  levy  penalties  and  forfeitures  by  distress  warrants 
or  imprisonment  was  given  to  certain  justices.  That  therefore,  if 
any  infringement  of  a  right  was  shown,  it  was  one  in  respect  of 
which  a  specific  remedy  had  been  given :  and  that  it  was  a  rule  of 
law  that  an  action  will  not  lie  for  the  infringement  of  a  right 
created  by  statute,  where  another  specific  remedy  for  infringement 
is  provided  by  the  same  statute. 

It  appears  to  us  that  the  law  is  so,  and  that  it  governs  the 
present  case.  This  general  doctrine  was  adjudged  in  UnderhUl  v. 
[  •742  ]  Ellicombe  (2),  where  debt  for  *compo8ition  money  for  highway  rates 
was  held  not  to  lie,  inasmuch  as  the  claim  was  given  by  statute, 
and  the  same  statute  which  created  it  prescribed  a  particular  remedy 
for  its  enforcement.  In  Doe  d.  The  Bishop  of  Rochester  v.  Bridges  (3) 
the  Court  say :  **  Where  an  Act  creates  an  obligation,  and  enforces 
the  performance  in  a  specific  manner,  we  take  it  to  be  a  general 
rule  that  performance  cannot  be  enforced  in  any  other  manner.'* 
Therefore  judgment  will  be  arrested. 

Ruk  absolute  for  arresting  judgment. 

(1)  Sect  55  does  not  relate  to  this  the  sections, 

subject.    The  reference  intended  ap-  (2)  McCle.  &  Y.  450. 

pears  to  be  to  sects.  47  and  48.     The  (3)  35  R.  B.  483  (1  B.  &  Ad.  847, 

penalties  in  each  case  are  pecuniary.  859). 
It  is  not  thought  necessary  to  set  out 
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LILLET  V.  ELWIN.  w". 

•/an.  20. 
(11  a  B.  742—757 ;  S.  C.  17  L.  J.  Q.  B.  132 ;  12  Jur.  623.)  r$h.  26. 

Assumpsit.  The  first  count  stated  that,  in  consideration  plaintiff  would  r  740  i 
enter  into  defendant's  employ,  and  serve  him,  as  servant  in  husbandry,  for  ''  ^ 
a  certain  time,  to  wit  from  a  day  named  till  the  service  should  be  deter- 
mined by  reasonable  notice  on  either  side,  at  10^.  10«.  per  annum,  defendant 
promised  to  retain  plaintiff,  and  pay  him  the  wages,  and  continue  him  in 
the  service  till  such  determination :  that  plaintiff  entered  the  service,  and 
was  always  ready  &c.,  but  defendant  discharged  him  without  reasonable 
cause,  and  refused  longer  to  retain  him. 

Held  that  proof  that  the  plaintiff  was  hired  generally  as  a  labourer  in 
husbandry  -did  not  support  this  count,  on  a  plea  of  Non  <isBump$it,  such 
hiring  being  in  law  a  hiring  from  year  to  year. 

To  the  same  count  defendant  pleaded  two  justifications :  first,  that 
plaintiff,  being  ordered  by  defendant  to  reap  a  com  field  till  eight  in  the 
evening,  refused  to  continue  at  the  work  after  four  in  the  evening,  and, 
wrongfully  and  in  breach  of  his  duty  and  the  command,  absented  himself, 
wherefore  the  defendant  discharged  him  from  his  service :  secondly,  that 
plaintiff  unlawfully  quitted  his  work  before  it  was  completed,  in  breach  of 
hie  contract,  and  defendant  made  complaint  thereof  before  a  magistrate, 
who  found  plaintiff  Guilty  and  discharged  him  from  the  service  according 
to  stat.  4  Qeo.  IV.  c.  34,  s.  3  (1).  Replication,  De  injurid.  Plaintiff,  at 
the  trial,  set  up  an  excuse  for  quitting  the  work,  which  failed  in  fact ;  and 
the  facts  in  the  two  pleas  were  proved. 

Held  that  defendant  was  entitled  to  a  verdict,  not  only  on  those  two 
pleas,  but  on  a  plea  of  Non  assumpsit  to  a  count  in  indebitatus  assumpsit  for 
work  and  labour,  the  evidence  showing  an  open  contract  rescinded  by  the 
misbehaviour  of  plaintiff,  and,  therefore,  no  wages  being  due  rateably. 

That  the  replication  to  the  second  justification  put  in  i8Rue  the  misconduct 
of  plaintiff,  as  alleged,  as  well  as  the  magistrate's  decision. 

And  that  the  facts  proved  did  not  support  a  plea  to  the  first  count  denying 
the  discharge  by  defendant. 

Assumpsit.  The  declaration  that,  on  &c.,  in  consideration  that 
plaintiff  woald  enter  into  the  employ  and  service  of  defendant,  to 
wit  in  the  *capacity  of  a  servant  in  husbandry,  and  serve  him  in  [  '743  ] 
that  capacity  for  a  certain  time  then  understood  and  agreed  upon 
between  them,  to  wit  from  the  day  and  year  aforesaid  until  the  said 
service  should  be  determined  by  due  and  reasonable  notice  in  that 
behalf  on  either  side,  at  and  for  certain  reasonable  hire  and  wages, 
to  wit  at  the  rate  of  101.  10a.  per  annum,  defendant  promised  to 
retain  plaintiff  in  the  said  capacity  on  the  said  terms,  and  to  pay 
him  the  said  wages,  and  to  continue  him  in  such  service  and 
employ  until  such  service  and  employ  should  be  determined  as  afore- 
said, to  wit  by  due  and  reasonable  notice  in  that  behalf  as  aforesaid. 
Averment  that  plaintiff  entered  the  service  in  the  capacity  and  on 
the  terms  &c.,  and  was  always  ready  and  willing  to  continue  Ac- 
breach,  that  defendant  wrongfully  discharged  plaintiff  without  any 
(1)  Repealed  by  38  &  39  Vict,  c,  86,  s.  17.--A.  C. 


624  1848.     Q.  B.     11  Q.  B.  748—744.  [iliu 

Lillet  previous  notice,  and  without  any  reasonable  or  probable  cause,  and 
Elwiv.  ^^om  thence  hitherto  refused  any  longer  to  retain  him  <&c.  Indebi- 
tatus counts  for  work  and  labour,  and  on  an  account  stated.  The 
plaintiff  claimed  by  his  particular  of  demand  ''  such  sum  as  a  jury 
shall  award  to  be  due  to  the  plaintiff  for  his  services  as  the  waggoner 
and  servant  in  husbandry  to  the  defendant  from  the  29th  day  of 
September,  a.d.  1845,  until  the  time  of  his  dismissal." 

Pleas.  1.  Xon  assumpsit  (i).  Issue  thereon.  2.  To  the  Ist 
count,  that  defendant  did  not  refuse  to  continue  plaintiff  in  his 
service,  nor  discharge  him  therefrom,  in  manner  &c.  Issue 
thereon. 

3.  To  the  1st  count.  That,  before  the  discharge  of  plaintiff  by 
[  *744  ]  defendant  as  in  that  count  mentioned,  to  *wit  on  &c.,  plaintiff,  as 
such  servant  of  defendant  &e,,  was  directed  and  commanded  by 
defendant  forthwith  to  mow  and  reap  the  corn  then  standing  in  a 
certain  field  of  defendant,  and  to  continue  so  mowing  and  reaping 
the  said  field  until  the  hour  of  eight  o*clock  in  the  evening  of  the 
said  day,  the  same  being  the  usual  period  for  continuing  to  mow 
corn  at  the  said  time,  and  to  set  and  place  the  corn  so  mown  in 
shocks  on  the  morning  following  ;  and  it  then  became  and  was  the 
duty  of  the  said  plaintiff  as  such  servant  in  husbandry  so  to  do ;  of 
all  which  plaintiff  then  had  notice :  but,  although  plaintiff,  at  the 
command  of  defendant,  then  commenced  mowing  and  reaping  the 
said  com  so  then  standing  in  the  said  field,  and  continued  so 
reaping  and  mowing  the  same  for  a  portion  of  the  said  day,  to  wit 
till  the  hour  of  four  in  the  afternoon  thereof,  and  although  plaintiff 
then  ought  to  and  might  and  could  have  continued  mowing  and 
reaping  the  corn  then  standing  in  the  said  field,  yet  plaintiff* 
neglected  and  refused  to  continue  reaping  and  mowing  the  said  com 
until  the  said  hour  of  eight  o'clock :  and,  when  a  small  quantity 
only  of  the  said  com  was  reaped,  and  while  a  large  portion,  to  wit 
one  half,  of  the  said  corn  in  the  said  field  was  standing  unmowed 
and  unreaped  and  fully  fit  for  cutting,  and  whilst  a  long  time,  to 
wit  four  hours,  of  the  said  day  remained  unelapsed  before  the  said 
hour  of  eight  o'clock,  all  which  the  said  plaintiff  then  knew,  he  the 
said  plaintiff  refused  to  continue  mowing  or  reaping  that  residue 
of  the  said  corn,  although  then  desired  by  the  said  defendant  so  to 
do,  and,  wrongfully  and  in  breach  of  his  said  duty  and  of  the  said 
command  of  the  said  defendant,  then  quitted  and  absented  himself 

(I)  To  the  indtbitatui  counts,  so  far      there  was  a  plea  of  payment,  on  irhich 
as  they  regained  the  sum  of  2/.  6s.,      nothing  turns. 
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from  his  said  work,  and  left  the  said  corn  so  standing  in  the  said  Lillet 
field,  and  then  refused  ♦to  return  to  his  said  work  of  mowing  and  blwdt. 
reaping  the  said  corn  :  Wherefore  defendant  did  then  discharge  [  •746  ] 
plaintiff  from  his  service  and  employ,  as  he  lawfully  &c.  Verification. 
Plea  4.  To  the  1st  count.  That,  whilst  plaintiff  was  in  the 
service  of  defendant  as  such  servant  in  husbandry  as  aforesaid, 
and  before  and  until  his  said  discharge  therefrom,  plaintiff  was  a 
person  so  hired  and  employed  by  defendant  as  such  servant  in 
husbandry  to  serve  him  at  the  parish  <&c.,  in  the  county  of  Kent, 
and  had  entered  upon  his  said  service,  and  partly  performed  the 
said  contract  in  the  said  first  count  mentioned:  and  the  said 
plaintiff,  so  being  such  servant  of  the  said  defendant  as  aforesaid, 
at  &c.,  did,  before  his  said  discharge,  to  wit  on  &c.,  unlawfully 
quit  his  work  in  the  harvest  field  of  defendant,  at  the  parish  &c., 
before  the  same  was  completed,  contrary  to  his  duty  as  such 
servant  in  husbandry,  and  in  breach  of  his  said  contract :  Where- 
fore defendant  afterwards,  to  wit  on  &c.,  made  his  complaint 
thereof  on  oath  before  John  Baker  Sladen,  Esq.,  one  of  her 
Majesty's  justices  assigned  &c.  in  and  for  the  said  county:  and, 
plaintiff  then  being  thereupon  brought  before  the  said  J.  B.  S., 
and  thereupon  having  then  admitted  the  truth  of  the  complaint 
and  charge  of  defendant  as  aforesaid,  and  that  he  the  plaintiff  was 
guilty  of  the  same,  he  the  said  J.  B.  S.  did,  according  to  the 
statute  in  such  case  made  and  provided,  then  and  there  adjudge, 
order  and  direct  that  the  said  plaintiff  was  guilty  thereof,  and  that 
he  should  be  forthwith  discharged  from  the  said  service  and  employ; 
and  refuse  to  suffer  him  to  continue  any  longer  therein :  which  is 
the  same  grievance  &c.    Verification. 

Eeplication  to  pleas  3  and  4 :  De  injuria.     Issue  thereon.  [  7^6  ] 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Spring  Assizes 
for  Kent,  1847,  it  appeared  that  the  defendant,  a  farmer,  hired 
the  plaintiff  as  a  labourer,  from  Michaelmas,  1845.  The  hiring 
was  general  as  to  time;  and  nothing  was  said  as  to  notice  of 
determining  the  engagement.  The  plaintiff  was  hired  under  the 
denomination  of  a  waggoner ;  and  the  usual  wages  of  a  waggoner 
were  lOZ.  10«.  for  the  year,  payable  at  its  expiration.  During  the 
harvest  season  of  1846,  the  plaintiff  worked  with  the  defendant's 
other  labourers  as  a  reaper;  and  the  defendant  required  the 
labourers  so  to  work  from  eight  in  the  morning  till  eight  in  the 
evening.  The  plaintiff  insisted  that,  by  a  custom  of  the  country, 
a  labourer  working  in  harvest  for  these  hours  ought  to  be  supplied 
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Lillet  with  strong  beer;  and  he  did  not  dispute  his  liability  to  do  the 
Slwik.  work  if  this  rule  were  observed.  The  defendant  did  not  supply 
strong  beer ;  and,  on  his  refusal,  the  plaintiff  and  others  left  their 
work  unfinished  before  eight  in  the  evening.  On  the  next  day, 
August  5th,  1846,  the  defendant  refused  to  employ  these  men  any 
longer,  and  laid  an  information  against  the  plaintiff  under  stat.  4 
Geo.  IV.  c.  34,  s.  3  (i),  before  a  magistrate  of  the  county.  The  parties 
attended  before  the  magistrate :  and  he,  after  hearing  the  parties, 
adjudged  the  plaintiff  guilty  of  absenting  himself  from  the  service, 
and  discharged  him  therefrom.  The  magistrate's  order  was  as 
follows : 

"  Kent,  to  wit. — ^Whereas  Charles  Lilley  was  this  day  brought 
before  me,  John  Baker  Sladen,  Esq.,  one  of  her  Majesty's  justices  *' 
&c.,  *'  and  charged  upon  the  oath  of  John  Witherden  Elwin,  of  " 
&c.,  "for  that  he  the  said  G.  Lilley,  being  a  person  hired  and 
[•747]      employed  *by  the  said  J.  W.  E.  to  serve  him,  at"  &c.,  "in  the 
capacity  of  a  servant  in  husbandry  until  Michaelmas  next,  and 
having  entered  upon  such  service,  and  having  partly  performed 
the  said  contract,  was,  on  "  <fec.,  "  at  *'  <fec.,  "  guilty  of  misconduct 
in  the  execution  thereof,  against  the  form  of  the  statute  in  that 
case  made  and  provided,  for  that  he,  the  said  G.  Lilley,  did  then 
and  there,  to  wit  about  half  past  6  o'clock  in  the  evening  of  that 
day,  unlawfully  quit  his  work  in  the  harvest  field  of  him  the  said 
J.  W.  E. :  And,  the  said  G.  Lilley  now  admitting  to  me,  the  said 
justice,  the  truth  of  the  said  charge,  and  his  being  guilty  of  the 
misconduct  aforesaid,  and  it  appearing  to  me,  the  said  justice,  that 
the  said  G.  Lilley  is  guilty  of  the  misconduct  aforesaid,  I,  the  said 
justice,  do  therefore,  in  pursuance  of  the  statute  in  such  case  "  &c., 
"  adjudge,  order  and  direct  that  the  said  G.  Lilley  be  forthwith  dis- 
charged from  the  service  and  employment  of  the  said  J.  W.  Elwin; 
and  the  said  G.  Lilley  is  hereby  discharged  accordingly.     Given  " 
&c.,  "  at"  &c.,  "  this  5th  day  of  August,  1846. 

"  John  B.  Sladkn." 

The  Lord  Ghief  Justice  stated  to  the  jury  that  the  plaintiff 
had  clearly  refused  to  continue  his  work ;  but  he  left  it  to  them  to 
say  whether  such  other  facts  had  been  proved  as  made  the  refusal 
a  proper  ground  of  discharge.  The  jury  were  of  opinion  that  the 
plaintiff  had  not  absented  himself  unlawfully ;  and  they  found  for 
the  plaintiff  on  all  the  issues. 

(1)  Repealed  by  38  &  39  Vict.  c.  86,  s.  17.— A.  C. 
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•  Shee  Serjt.,  in  Easter  Term,  1847,  moved  (by  leave  reserved      Lillet 
at  the  trial)  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be      elwik. 
entered,  or  a  verdict  for  the  *defendant  on  the  third  and  fourth      [  "748  ] 
pleas  (1),  or  a  new  trial  had.     The  grounds  of  motion  will  appear 
by  the  ensuing  argument.    A  rule  nisi  was  granted.     In  Hilary 
Term,  1848(2), 

M.  Chambers  and  Lush  showed  cause : 

The  motion  for  a  nonsuit  proceeds  on  the  assumption  that  a 
hiring  determinable  on  notice,  as  alleged  in  the  declaration,  was 
not  proved,  but  a  general  hiring,  which,  according  to  Fawcett  v. 
Cash  (3),  would  be  for  a  year  absolutely.  But  it  is  always  a  question 
for  the  jury  whether  the  contract  was  to  that  effect  or  not :  WiUiams 
V.  By  me  (4,) ;  and  here  the  jury  have  found,  in  effect,  that  the  con- 
tract was  as  the  declaration  states  it.  The  Court  cannot  judicially 
say  the  contrary.  The  jury  may  have  thought,  in  this  case  of  an 
agricultural  labourer,  which  is  not  like  that  of  ordinary  servants, 
that  a  reasonable  notice  of  determination  was  intended.  Stat.  5 
Eliz.  c.  4,  8.  6,  expressly  required  "  one  quarter's  warning  given 
before  the  end  of"  the  "  term."  If,  however,  the  Court  think  that 
the  contract  declared  upon  was  not  made  out,  then  no  special 
contract  is  proved,  and  the  plaintiff  is  entitled  to  recover  on  the 
indebitatus  counts.  Further,  it  is  contended  that  the  whple  evidence 
on  the  third  and  fourth  pleas  bore  out  the  defence  there  stated, 
showing  that  the  plaintiff  disobeyed  his  master's  orders,  and  was 
thereupon  lawfully  discharged.  But,  first,  as  to  the  third  plea :  it 
does  not  appear  that  the  commands  *there  said  to  have  been  [  •749  ] 
broken  were  commands  which  a  man  hired  as  a  waggoner  was 
bound  to  obey,  at  least  without  the  extra  allowance  of  beer  which 
the  plaintiff  claimed  as  customary.  Nor  was  it  clear  that  there  was 
a  wilful  disobedience.  (They  discussed  the  evidence  on  this  point.) 
And  this  (or  else  some  moral  misconduct  or  habitual  neglect)  was 
necessary  to  the  defence:  CaUo  v.  Braiinckerip).  That  the  order 
must  be  lawful  and  the  disobedience  wilful  is  expressly  laid  down 
in  Turner  v.  Mason  (6),  judgment  of  Parkb,  B.     As  to  the  fourth 

(1)  The  rule  was  so  drawn  up.    See  (3)  39  R.  E.  709  (5  B.  &  Ad.  904). 
the  end  of  the  case.     Shee,  Serjt.  in          (4)  45  R.  E.  703  (7  Ad.  &  El.  177, 
moving,  objected  that  the  special  con-      182,  183). 

tract  declared  upon  was  not  proved.  (5)  4  Car.  &  P.  518. 

(2)  January-    20th.       Before    Lord  (6)  69   E.   R.   670    (14    M.    &   W. 
Denman,  Ch.  J.,  Patteson,  Coleridge      112). 

and  Wightman,  JJ. 
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LiLLKY       plea,  the  verdict  is  conclusive.    It  was  not  enough  to  prove  the 

ELwnr.      adjudication  of  the  magistrate.    *     *     * 

[  761  ]  But,  further,  if  the  magistrate  did  adjudge  the  plaintiff  guilty  of 

absenting  himself  within  the  meaning  of  the  statute,  his  right  to 
wages  is  not  gone.  If  the  justice,  on  complaint  under  stat.  4 
Geo.  lY.  c.  84,  s.  8  (1),  finds  that  the  servant  has  not  fulfilled  his  con- 
tract, or  has  been  guilty  of  any  other  misconduct  or  misdemeanour 
in  that  clause  before  mentioned,  power  is  given  to  such  justice  to 
commit  him  for  a  time  not  exceeding  three  months  to  hard  labour, 
and  to  abate  a  proportionable  part  of  his  wages  during  such  con- 
finement, "  or  in  lieu  thereof,  to  punish  the  offender  by  abating 
the  whole  or  any  part  of  his  or  her  wages,  or  to  discharge  such 
servant "  "  from  his  or  her  contract,  service  or  employment." 
The  magistrate  has  it  in  his  option  to  take  one  or  other  of  these 
courses;  and,  if  he  orders  the  servant  to  be  discharged  without 
adjudging  that  the  wages  shall  be  abated  or  forfeited,  they  are  still 
due,  and  the  servant  may  recover  them,  if  not  under  his  contract 
of  hiring,  at  least  on  indebitatus  cusumpsit  for  his  work  and  labour. 
Here  the  defendant  and  several  ignorant  men,  his  labourers,  appear 
to  have  gone  before  the  justice  as  a  mediator ;  and  he  seems  to 
have  ordered  a  discharge  from  the  service  as  the  best  termination 
of  the  difference,  without  intending  to  dispose  of  any  claim  to  wages. 

Shee^  Serjt.  and  Ogle,  contra  : 

The  first  count  is  not  proved:  all  that  was  established  was  a 
hiring  for  a  year,  that  being  the  effect  of  a  general  hiring,  except 
I  •762  J  in  the  case  of  domestic  servants :  Fawcett  v.  Cask  (2) :  ^whereas 
the  first  count  alleges  a  hiring  determinable  on  reasonable  notice. 
It  would,  indeed,  be  almost  impossible  to  give  a  meaning  to  the 
words  *' reasonable  notice"  in  the  case  of  an  agricultural  labourer, 
from  whom  services  so  different  are  required  in  the  course  of  the 
year.  The  indelntattui  count  fails,  because  the  evidence  proves  a 
special  contract,  open  up  to  the  time  of  the  discharge ;  and  no  debt 
would  arise  if  the  plaintiff  did  not  discharge  his  part  of  that  con- 
tract: Smith's  notes  (3)  to  Cutter  v.  Powell  {^).  The  remuneration 
for  the  work  and  labour  is  not  due  till  the  year  is  out,  unless  the 
conduct  of  the  defendant  amounts  to  a  rescinding  of  the  contract. 
The  indebitatus  count  must  fail  upon  Non  assumpsit  if  the  defendant 

(1)  Eepealed  by  38  &  39  Vict,  c  86,      908). 

fl.  n.—A.  C.  (3)  2  Smith's  Lead.  Ca.  1. 

(2)  39  E.  R  709  (5  B.  &  Ad.  907,  (4)  3  R.  B.  186  (6  T,  B.  320). 
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is  entitled  to  a  verdict  on  the  third  and  fourth  issues.    It  is  urged      Lillst 
that,  under  stat.  4  Geo.  lY.  c.  84,  s.  8  (i),  the  adjudication  of  the      elwik. 
magistrate  merely  puts  an  end  to  the  contract  prospectively,  and 
does  not  do  away  with  the  claim  for  wages  for  work  already  done. 

(Patteson,  J. :  All  that  has  been  determined  is  that  the  magis- 
trate cannot  discharge  from  the  service  and  also  commit  to  gaol : 
Lancaster  v.  Greaves  (2)  turned  on  another  point.) 

When  there  is  a  committal,  the  contract  is  not  put  an  end  to: 
the  right  to  wages  will  therefore  remain,  though  the  contract  is 
suspended  during  the  imprisonment.  But  the  discbarge  puts  an 
end  to  the  contract,  and  leaves  the  case  exactly  as  if  there  had 
been  a  dismissal  by  the  master  for  lawful  cause,  in  which  case  the 
third  and  fourth  pleas  to  the  first  count  are  sustained,  and  the 
indebitatiis  count  is  negatived.  It  would  be  very  *inconvenient,  [  •zss  ] 
and  cannot  have  been  intended  by  the  Legislature,  that  the  dis- 
solution of  the  contract  by  the  magistrate  should  not  be  attended 
by  the  ordinary  common  law  consequences  of  a  rightful  dismissal. 
It  is  assumed  on  the  other  side  that  the  defendant  must  prove  the 
cause  of  the  magistrate's  decision  to  be  true  in  fact,  as  well  as 
prove  the  decision  itself.  But  the  decision  of  itself  dissolves  the 
contract ;  and,  even  if  this  be  not  so,  the  cause,  namely  the  refusal 
to  work,  was  proved,  and  that  it  was  unlawful :  the  only  answer 
offered  was  a  refusal  by  the  defendant  to  comply  with  an  alleged 
custom,  of  which  no  proof  was  given. 

{Lush:  The  Lord  Chief  Justice  left  to  the  jury  whether 
there  was  reasonable  cause  of  dismissal:  and  they  found  for 
the  plaintiff.) 

They  were  not  entitled  so  to  find,  on  the  facts  proved.  It  is  true 
that  there  may  be  circumstances  under  which  an  absence  from 
some  service  would  not  warrant  the  dismissal;  but  the  plea  is 
inconsistent  with  any  such  circumstances,  and  none  such  were 
proved.  The  case  is  much  stronger  than  Spain  v.  Amott  (3)  or 
Turner  v.  Mason  (4). 

(Chambers :  In  Spain  v.  Amott  (3)  a  juror  was  withdrawn.) 

(1)  Eepealed  by  38  &  39  Vict.  c.  86,  (3)  19  E.  E.  715  (2  Stark.  N.  P.  0. 
8.  17.— A.  C.                                                256). 

(2)  9  B.  &  C.  628.  (4)  69  E.  E.  678  (14  M.  &  W.  112). 
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Lillet       Lord  Ellenborough's  judgment  there  is  decisive.     It  cannot  be 
Blwik.       that  the  pleader  was  bound  to  negative  in  words  every  conceivable 

excuse  for  absence  ;  it  is  enough  that  he  has  alleged  the  absence  to 

be  unlawful. 

Lord  Dbnhan,  Ch.  J. : 

We  are  considering  whether  the  plea  would  not  be  good  without 
any  allegation  of  misconduct  in  fact,  resting  merely  on  the  discharge 
by  the  magistrate. 

I  7ft4']  Chambers  and  Lush  remarked  that  the  fourth  plea  did  not 

expressly  show  the  charge ;  and  that  in  Seth  Turner's  case  (i)  the 
conviction  was  held  bad  for  the  invalidity  of  the  information. 

(Coleridge,  J. :  The  fourth  plea  alleges  the  unlawful  quitting  of 

work,  and  that  the  defendant  made  complaint ''  thereof*'  before  the 

magistrate.) 

Cur.  adv.  vtdt. 

Coleridge,  J.  now  delivered  the  judgment  of  the  Court  : 

The  plaintiff,  in  the  first  count,  declared  on  a  special  contract  of 
hiring,  determinable  on  reasonable  notice,  and  alleged  a  breach  in 
discharging  him  without  such  notice.  The  proof  was  a  general 
hiring  as  an  agricultural  labourer,  a  waggoner.  That  is,  in  law, 
a  hiring  for  a  year,  and  not  determinable  at  anytime  on  reasonable 
notice.  This  is  a  fatal  variance ;  and  the  defendant  is  entitled  to  a 
verdict  on  the  plea  of  Non  assumpsit,  so  far  as  regards  the  first 
count. 

There  was  also  a  traverse  of  the  discharge,  on  which  the  plaintiff 
is  entitled  to  retain  the  verdict. 

But  there  were  two  special  pleas  to  this  count ;  one,  the  third 
plea,  stating  a  discharge  by  the  defendant  for  disobedience  of  orders 
in  not  working  during  harvest  till  eight  o'clock  at  night :  the  other, 
the  fourth  plea,  stating  that  the  plaintiff  unlawfully  quitted  his 
work,  and  a  discharge  by  a  magistrate  under  stat.  4  Geo.  IV. 
c.  34,  s.  3. 
[  •765  j  There  was  also  a  count  for  work  and  labour,  to  which  *the  only 

plea  was  Non  assumpsit,  on  which  the  plaintiff  had  a  verdict. 

The  plaintiff  had  a  verdict  on  the  special  pleas ;  but  leave  was 
given  to  enter  a  verdict  for  the  defendant  on  them.  It  is  necessary 
to  consider  those  pleas,  and  the  evidence  with  regard  to  them,  not 

(1)  9  Q.  B.  80. 
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only  on  account  of  costs,  but  because  the  tacts  proved  essentially  Lillkt 
affect  the  plaintiff's  right  to  retain  his  verdict  on  the  indebitatus  blwik. 
count. 

The  hiring  was  for  101. 10«.  for  the  year,  no  part  of  the  wages 
being  due  till  the  end  of  the  year.  The  discharge  was  at  the  end 
of  ten  months.  If  the  plaintiff  had  been  guilty  of  disobedience  of 
orders  and  unlawfully  absenting  himself  from  his  work,  so  as  to 
justify  that  discharge  (assuming  the  defendant  to  have  discharged 
the  plaintiff),  then,  no  wages  being  due,  the  plaintiff  was  entitled  to 
nothing,  and  the  indebitatug  count  cannot  be  sustained.  If,  on  the 
other  hand,  the  discharge  was  not  justifiable,  then  the  plaintiff  was 
at  liberty  to  treat  that  discharge  as  a  rescinding  of  the  contract  by 
the  defendant,  and  to  adopt  that  rescinding  and  sue  for  wages  pro 
ratd  up  to  the  time  of  the  unjustifiable  discharge ;  and  so  to  retain 
his  verdict  on  the  indebitatus  count.  We  do  not  think  it  necessary 
to  go  through  the  authorities  which  establish  this  view  of  the  law ; 
they  will  be  found  collected  in  Mr.  Smith's  Leading  Gases,  in  the 
notes  to  the  case  of  Cutter  v.  Powell  (i). 

The  discharge  in  this  case  was  not  directly  by  the  master,  the 
defendant,  but  by  a  magistrate,  on  the  statute  4  Geo.  lY.  c.  84,  on 
the  complaint  of  the  master.  But  we  ate  of  opinion  that  it  is 
sufficiently  the  act  of  *the  defendant  to  entitle  him  to  a  verdict  on  [  *766  ] 
the  third  plea,  supposing  the  alleged  misconduct  of  the  plaintiff  to 
be  established,  and  also  to  entitle  him  to  a  verdict  on  the  plea  of 
Nan  assumpsit  to  the  indebitatus  count  on  the  like  supposition, 
because  in  that  case  he  never  was  indebted  to  the  plaintiff  at  all. 

It  was  contended  that  the  only  material  part  of  the  fourth  plea  is 
the  discharge  by  the  magistrate,  and  that  the  alleged  misconduct 
stated  in  that  plea  by  way  of  inducement  was  not  put  in  issue  by 
the  replication,  for  that  the  magistrate  may  have  discharged  the 
plaintiff  on  other  grounds,  as  by  way  of  settling  the  dispute  in  an 
equitable  way,  and  so  leaving  the  question  of  right  to  wages  pro  ratd 
untouched.  But,  on  reference  to  the  statute,  it  will  be  found  that 
the  magistrate  has  no  jurisdiction  to  discharge  unless  it  shall  appear 
to  him  that  the  servant  '*  shall  not  have  fulfilled  such  contract,  or 
hath  been  guilty  of  any  other  misconduct  or  misdemeanour  as  afore- 
said." So  that  the  question  on  the  two  special  pleas,  and  also  on 
the  plea  of  Non  assumpsit  to  the  indebitatus  count,  ultimately  depends 
on  the  facts,  whether  they  do  or  do  not  establish  such  misconduct 
of  the  plaintiff  as  justified  his  being  discharged. 

(1)  2  Smith,  L.  C.  1  [see  pp.  46,  47,  llth  ed.]. 
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LiLLKT  The  plaintiff  was  engaged  as  a  waggoner,  but,  daring  the  harvest, 

ELwnr.  worked  in  the  field  generally;  and  we  think  it  must  be  taken  as  part 
of  his  [contract  that  he  should  so  do.  The  practice  was,  daring 
harvest,  to  work  till  eight  o'clock  in  the  evening.  The  plaintiff 
refused  to.work  till  that  hour,  not  as  being  an  unreasonable  hour, 
or  as  not  being  within  the  terms  of  his  contract,  but  because  strong 
beer  of  good  quality  was  not  allowed  to  him  according  to  a  custom 
[  *767  ]  which  he  ^alleged  to  exist,  the  beer  supplied  being,  as  he  contended, 
very  bad  small  beer,  not  so  good  as  water. 

This  supposed  custom  the  plaintiff  wholly  failed  to  establish  by 
evidence ;  and  his  desertion  of  his  work  was  left  without  justifica- 
tion. The  defendant,  therefore,  had  a  right  to  discharge  him,  and 
must  be  taken  to  have  exercised  that  right  by  ordering  him  not  to 
return,  taking  him  before  the  magistrate,  and  acquiescing  in  the 
magistrate's  order  of  discharge.  The  jury,  indeed,  negatived  the 
wrongful  absence  of  the  plaintiff  from  his  work,  but  their  opinion 
on  that  point  cannot  do  away  the  effect  of  those  facts  which  are 
stated  in  the  plea  and  were  clearly  proved. 

It  follows  that  plaintiff  cannot  recover  for  the  time  of  his  actual 
service  on  the  indebitatus  count,  as  he  was  bound  to  give  a  whole 
year's  service  before  earning  any  wages,  and  broke  his  contract  by 
leaving  that  service  before  the  year's  end. 

Rule  absolute  to  enter  a  verdict  for  defendant  on  all  the 
issues  except  the  second. 


1846.  FORD  V.  WILLIAM  BEECH  (1). 

Jump  Sft 

Dm,  17.*  (1 1  ^  B.  842—851.) 

J  To  a  declaration,  the  first  and  second  counts  of  which  severally  charged 

*-        ^  defendant  as  maker  of  two  promissory  notes,  and  the  third  count  as 

acceptor  of  a  bill  of  exchange  on  which  it  was  averred  that  15/.  remained 
unpaid,  with  counts  for  money  lent  and  on  an  account  stated,  defendant 
pleaded,  inter  alia,  special  pleas  to  the  counts  on  the  promissory  notes  and 
the  money  counts,  which  on  the  trial  were  found  for  him,  and  a  plea  of 
set-off  to  the  whole  declaration,  to  which  the  plaintiff  replied  Not  indebted. 
Plaintiff  by  his  particulars  claimed  in  respect  of  the  bill  of  exchange  161. 

(1)  The  proceedings  in  the  Court  of  introduction    to    the    proceedings   in 

Queen's  Bench,  which  are  highly  tech-  error    ( posi^  p.  638),  where  a  point 

nical,  are  no  longer  of  practical  im-  of  substance  was  decided  as  to  the 

portance,    as  it    is    obvious    that  in  effect  of  the  fifth  plea.     In  the  £x- 

substance   **the  event"  of  the  trial  chequer  Chamber  the  objection  to  the 

was   in    the  defendant's  favour  (see  eighth  plea  was  disposed  of  by  amend- 

R.   S.    C.    Ord.    LXV.    r.    1).      The  ment  {jmt,  p.  638,  note  (3)).— A.  0. 
report    is,   however,   retained    as    an 
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only,  and  defendant,  under  his  plea  of  8et-o£f,  proved  that  plaintiff  was         Fobd 
indebted  to  him  in  more  than  Id/.,  but  not  to  an  amoimt  which  would  «. 

cover  that  sum  together  with  the  amount  of  the  promissory  notes  in  the        Bbioh. 
first  and  second  counts. 

Held  that  defendant  was  entitled  to  the  verdict  on  the  issue  joined  on  the 
plea  of  set-off,  but  that  it  ought  to  be  entered  specially,  **  that  the  plaintiff 
before  and  at  the  time  of  the  commencement  of  the  suit  was  indebted  to  the 
defendant  in  a  larger  sum  than  the  sum  of  151. ;  *'  and  that  upon  such 
yerdict  defendant  was  entitled  to  judgment  on  the  whole  record. 

Assumpsit.  The  first  count  was  upon  a  promissory  note  for  140Z., 
dated  28rd  May,  1889,  made  by  defendant,  payable  to  plaintiff.  The 
second  count  on  another  promissory  note,  for  200L,  bearing  date  the 
same  day,  and  also  made  by  defendant,  and  payable  to  plaintiff. 
The  third  count  was  upon  a  bill  of  exchange  for  2102.,  dated  26th 
September,  1848,  drawn  by  plaintiff  and  accepted  by  defendant; 
averment  that,  although  defendant  paid  plaintiff  1952.,  parcel  &c., 
the  residue  remained  unpaid.  Fourth  and  fifth  counts,  for  money 
lent,  and  on  an  account  stated. 

The  defendant,  by  his  first  three  pleas  (pleaded  severally  to  the 
first,  second  and  third  counts),  denied  that  he  made  the  notes,  and 
that  he  accepted  the  bill. 

Fourthly,  he  pleaded  to  the  rest  of  the  declaration  Non  assunipsit.       [  848  ] 

Plea  5 :  to  the  first  and  second  counts :  That,  after  the  making  of 
the  notes,  and  after  they  became  due,  to  wit  on  &;c.,  it  was  mutually 
agreed,  between  plaintiff,  defendant  and  one  Alfred  Beech,  that 
A.  Beech  should,  at  the  request  of  plaintiff,  pay  to  plaintiff,  in  trust 
for  one  Elizabeth  Beech,  200Z.  for  her  sole  use,  or  252.  per  annimi 
so  long  as  the  said  2002.  should  remain  unpaid ;  which  said  sum  of 
25Z.  it  was  then  further  agreed  should  be  paid  quarterly,  to  wit  on 
&c. ;  and  that  the  rights  and  causes  of  action  of  the  plaintiff  upon 
and  in  respect  of  the  said  two  several  notes  in  the  first  and  second 
counts  mentioned,  respectively,  should  be  suspended  so  long  as  the 
said  A.  B.  should  continue  to  pay  the  sum  of  62.  5s.  every  quarter ; 
and  that  the  said  payments  should  commence  from  25th  December, 
1848 :  That  A.  B.,  afterwards,  to  wit  on  &c.  (a  quarter  day),  duly 
paid  plaintiff  the  62.  5«.,  being  the  first  quarterly  payment ;  and  on 
every  quarterly  day  of  payment  hitherto  hath  paid  the  said 
quarterly  &c.,  according  to  the  true  &c.  of  the  said  agreement : 
verification. 

Plea  6 :  to  the  fourth  and  fifth  counts,  so  far  as  they  relate  to 
2002.,  parcel  of  the  moneys  in  those  counts  mentioned,  that  the 
account  mentioned  in  the  fifth  count  to  have  been  stated,  so  far 
as  relates  to  200/.  parcel  thereof,   was  had  and  stated  of  and 
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FoBD  concerning  the  sum  of  money  in  the  fourth  count  mentioned,  so  far 
BsaoH.  £^s  relates  to  200Z.,  parcel  of  the  last  mentioned  money :  and  that  the 
sum  of  200Z.,  parcel  of  the  moneys  in  the  fourth  count  mentioned, 
and  the  sum  of  200Z.,  parcel  of  the  moneys  in  the  last  count 
mentioned,  are  one  and  the  same  sum :  Averment  that  the  second 
[  •844  ]  sum  *of  200Z.,  parcel  of  the  moneys  in  those  counts  mentioned, 
being  so  due  to  the  plaintiff  as  In  those  counts  mentioned,  in  order 
to  secure  to  plaintiff  payment  thereof,  defendant  made  and  delivered 
to  plaintiff  two  several  promissory  notes ;  to  wit  the  promissory 
notes  in  the  first  and  second  counts  mentioned.  The  plea  then 
averred  that,  after  the  notes  became  due,  to  wit  on  &c.,  it  was 
mutually  agreed  &c.  (as  in  plea  5,  averring  performance  as  there). 
Verification. 

Plea  7 :  to  the  whole  declaration :  payment  and  acceptance  of 
200/.,  in  full  satisfaction  and  discharge  of  the  damages  sustained 
by  plaintiff  by  reason  of  the  non-performance  of  the  promises  in 
the  declaration  mentioned. 

Plea  8  :  to  the  whole  declaration :  set-off  for  goods  sold,  money 
lent,  had  and  received,  interest,  and  on  an  account  stated. 

Beplication,  joining  issue  on  the  first  four  pleas.  To  the  fifth, 
a  denial  that  Alfred  Beech  paid  the  sum  of  61.  58.  in  respect  of  the 
first  quarterly  payment  of  25Z.  The  same  to  the  sixth  plea.  To 
the  seventh:  that  plaintiff  did  not  accept  the  sum  in  that  plea 
mentioned  in  discharge  of  the  damages  &c.  To  the  set-off.  Not 
indebted. 

Rejoinder,  joining  issue  on  the  traverses  taken  in  the  replication. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1845,  it  appeared  that  the  particulars  claimed  340/., 
the  amount  of  the  promissory  notes  in  the  declaration,  and  15Z., 
the  balance  due  on  the  bill  of  exchange  in  the  third  count,  and 
interest.  The  amount  proved  under  the  set-off  at  the  trial  covered 
[  •WS]  the  15i.  and  the  interest.  A  verdict  was  found  *for  the  plaintiff  on 
the  first,  second,  third,  seventh  and  eighth  issues,  and  for  the 
defendant  on  the  fourth,  fifth  and  sixth,  with  liberty  to  move  to 
enter  the  verdict  for  defendant  on  the  eighth  issue  also.  In 
Michaelmas  Term,  1845,  a  rule  was  obtained  accordingly.  In 
Trinity  vacation,  1846  (i), 

Humfrey  and  t\   V.  Lee  appeared  to  show  cause:    but  the 
Court  called  on 

(1)  June  26th.     Before  Lord  Denman,  Ch.  J.  and  Wightman,  J. 
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Knowles  and  Cross,  in  support  of  the  rule :  Ford 

It  is  objected  that  the  defendant  is  not  entitled  to  the  verdict  on  Bbich. 
the  plea  of  set-off,  because  it  is  pleaded  to  the  whole  declaration, 
and  the  defendant  has  tailed  to  prove  a  set-off  covering  the  whole 
demand  in  the  declaration.  But  the  true  rule  is  that,  if  the 
defendant  by  his  other  pleas  get  rid  of  the  bulk  of  the  plaintiff's 
demand,  and  under  the  set-off  prove  a  debt  due  from  the  plaintiff 
to  him  sufficient  to  cover  the  residue,  he  is  entitled  to  a  verdict  on 
that  plea.  [They  cited  Moore  v.  Butlin  (i).  Tuck  v.  Tuck  (2), 
Cousins  V.  Paddon  (3),  and  Falcon  v.  Benn  (4).] 

Huvifrey  and  F.  V,  Lee,  contra  :  [  847  ] 

Each  issue  must  be  tried  by  itself,  as  the  costs  depend  on  the 
issues.  *Where  the  pleas  are  distributive,  the  defendant  succeeds  [  *848  ] 
because  he  proves  the  issue  (6) :  here  he  does  not.  No  answer  has 
been  given  to  the  case  put  of  a  bill  of  exchange  for  200Z.,  separate 
pleas  of  payment  and  set-off  to  the  whole  declaration,  and  proof 
xmder  the  first  plea  of  payment  of  lOOZ.,  and  under  the  second  of 
lOOZ.  due  from  the  plaintiff  to  the  defendant.  How  is  the  expense 
of  the  issues  to  be  borne?  This  mode  of  pleading  may  have 
induced  the  plaintiff  to  incur  the  whole  expense  of  the  trial.  In 
terms  he  will  succeed  on  both  issues;  and  yet  he  will  not  be  entitled 
to  the  costs  of  either.     ♦     *     * 

Cur.  adv.  twit. 

LoBD  Denm^n,  Ch.  J.,  in  Michaelmas  vacation  (December  17th), 
1846,  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit.     The  first  count  of  the  decla- 
ration was  upon  a  promissory  note  for  140L    The  second  count  was 
upon  another  promissory  note  for  *200Z.     The  third  count  was  upon       [  ^849  ] 
a  bill  of  exchange  accepted  by  the  defendant  for  210/.,  with  an 
averment  that  the  defendant  had  paid  1951.  in  part  of  the  bill, 

(1)7  Ad.  &  EI.  595.  action,  the  result  of  the  trial  in  respect 

(2)  5  M.  &  W.  109,  112.  of  each  particular  cause  of  action  must 

(3)  2  Cr.  M.  &  B.  547 ;  8.  C,  5  Tyr.  be  considered  on  taxation.  In  that 
•535.  sense  each   party  is  entitled  to  the 

(4)  2  Q.  B.  314.  costs  of  the  ** issues"  on  which  he 

(5)  In  the  construction  of  B.  S.  C.  succeeds  (see  per  Thesioer,  L.  J.,  in 
Ord.  LXV.  r.  1,  the  word  **  event'*  Mf/era  v.  De/ries,  5  Q.  B.  D.  at  p.  188). 
must  be  read  distributively  (see  Myers  But  the  fate  of  any  particular  plea 
V.  Dt/ries  (1880)  5  Ex.  D.  180, 49  L.  J.  is  now  of  no  importance  apart  from 
Ex.  266;  Ellis  v.  Be  Silva  (1880  6  **  the  event "  of  the  cause  of  action  to 
Q.  B.  D.  521,  50  L.  J.  Q.  B.  328),  i.e.,  which  it  is  pleaded.— A.  C. 

where  there  are    distinct    causes    of 
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FoBD  leaving  151.  unpaid.  There  were  also  counts  for  money  lent,  and 
Bbscb,  on  an  account  stated.  The  defendant  pleaded  eight  pleas.  The 
first  three  were  traverses  of  the  making  the  notes  and  accepting  the 
bill :  the  fourth  was  Non  (issumpsit  to  the  money  counts.  The  fifth 
was  a  special  plea,  to  the  first  and  second  counts  (upon  the  two 
promissory  notes),  of  accord  and  satisfaction.  The  sixth  was  a 
special  plea  as  to  200{.,  parcel  of  the  sums  mentioned  in  the  money 
counts,  of  accord  and  satisfaction.  The  seventh  was  a  general  plea 
of  payment  to  the  whole  declaration  ;  and  the  eighth  was  a  general 
plea  of  set-off  to  the  whole  declaration. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  defendant  on  the 
fourth,  fifth  and  sixth  issues ;  and  for  the  plaintiff  on  the  first, 
second,  third  and  seventh  :  and  it  was  admitted,  as  to  the  eighth 
issue,  that  the  plaintiff  was  indebted  to  the  defendant  in  an  amount 
.  exceeding  15{.,  but  not  equal  to  the  amounts  stated  in  the  pro- 
missory notes  and  the  bill  of  exchange.  It  thus  appeared  upon  the 
whole  case  that  the  defendant  had,  by  his  fourth,  fifth  and  sixth 
pleas,  answered  the  case  of  the  plaintiff  as  far  as  regarded  the 
counts  upon  the  two  promissory  notes  and  the  money  counts,  but 
that  the  plaintiff's  claim  to  152.,  remaining  due  upon  the  bill  of 
exchange  mentioned  in  the  third  count,  was  unanswered,  except  by 
the  plea  of  set-off :  and  the  question  was  whether,  as  that  plea  waa 
pleaded  to  the  whole  declaration,  which,  if  it  stood  alone,  it  did  not 
answer,  it  was  available  as  a  defence  to  the  third  count,  enough 
[  «860  ]  being  proved  under  it  to  answer  the  demand  in  *that  count,  though 
not  enough  to  answer  the  claim  in  that  count  and  the  others,  if 
taken  altogether.  The  Judge  at  the  trial  was  inclined  to  think 
that,  as  the  sums  claimed  in  the  three  first  counts  were  certain  and 
specific,  the  plea  of  set-off  should  have  been  limited  to  the  third 
count,  or  to  so  much  of  the  declaration  as  it  could  answer,  and 
directed  a  verdict  for  the  plaintiff  upon  the  plea  of  set-off,  which 
entitled  him  to  15/.  damages,  with  liberty  to  move  to  enter  a  verdict 
for  the  defendant  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  it  under  the  foregoing  circumstances. 

The  case  was  argued  before  my  brother  Wightman  and  myself  in 
the  unavoidable  absence  of  the  other  Judges.  And,  upon  con- 
sideration, we  are  of  opinion  that  the  case  falls  within  the  principle 
that  may  be  considered  established  by  the  cases  of  Cousins  v. 
Paddon  (i),  Moore  v.  Butlin  (2)  and  Tuck  v.  Tnck{3),  that  a  plea  of 

(1)  2  Cr.  M.  &  R.  547 ;  S,  C,  6  Tyr.  (2)  7  Ad.  &  El.  595. 

535.  (3)  5  M.  &  W.  109. 
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set-off  is  divisible  to  this  extent,  that,  if  enough  is  proved  under  it        Fobd 
to  cover  so  much  of  a  plaintiff's  demand  as  is  left  uncovered  by       Bbbch. 
other  pleas,  the  defendant  is  entitled  to  a  verdict,  though  the 
set-off,  if  the  only  plea,  would  not  have  covered  the  plaintiff's 
whole  demand. 

In  the  present  case  the  pleas  of  accord  and  satisfaction  and  Non 
assumpsit  answer  the  whole  of  the  plaintiff's  demand  in  the  present 
action,  except  that  which  arises  under  the  third  count ;  and,  as  the 
amount  proved  under  the  plea  of  set-off  exceeded  the  amount  of  the 
plaintiff's  claim  upon  the  bill  mentioned  in  the  third  count,  the 
defendant's  pleas  taken  altogether  answer  the  whole  of  the  plaintiff's 
demand. 

The  pleas  of  accord  and  satisfaction,  however,  only  show  the  [  85i  ] 
accord  satisfied  up  to  the  time  of  the  action  brought ;  and,  though 
those  pleas  are  an  answer  (4)  in  the  present  action  to  those  counts 
to  which  they  are  pleaded,  they  do  not  show  any  bar  to  the  plain- 
tiff's right  to  maintain  an  action  if  there  should  be  any  future 
breach  of  the  accord  mentioned  in  the  pleas.  Upon  this  state  of 
the  pleadings,  if  the  verdict  were  entered  generally  for  the  defen- 
dant upon  the  plea  of  set-off,  which  is  pleaded  to  the  whole 
declaration,  the  plaintiff  might  be  under  some  difficulty  in  case 
he  brought  another  action  upon  some  subsequent  failure  to  satisfy 
the  accord  mentioned  in  the  special  pleas.  We  therefore  think  it 
better  that  the  verdict  on  the  plea  of  set-off  should  not  be  entered 
for  the  defendant  generally,  but  that  '^  the  plaintiff,  before  and  at 
the  time  of  the  commencement  of  the  suit,  was  indebted  to  the 
defendant  in  a  larger  sum  than  the  sum  of  152. :  "  and  upon  that 
verdict  the  defendant  would  be  entitled  to  judgment  upon  the  whole 
record.  This  is  in  perfect  accordance  with  the  principle  upon 
which  the  cases  referred  to  were  decided.  If  this  case  had 
occurred  before  the  new  ^  rules  of  pleading  were  adopted,  and 
Son  assumpsit  and  a  set-off  had  been  pleaded,  the  same  result 
would  have  followed. 

Rule  accordingly. 

(4)  See  Ford  v.  B^ch,  in  Ex.  Ch.,  p.  638,  post 
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IN   THE   EXCHEQUER   CHAMBER. 


(Ebbob  fbom  the  Queen's  Bench.) 
^^7-  FOED  r.   BEECH  (1). 

1848.  (^^  ^-  ^-  852—875;  S.  C.  17  L.  J.  Q.  B.  114  ;  5  Dowl.  &  L.  610;  12  Jur.  310.) 

-^<p*.  ^-  In  assumpsit  by  the  payee  of  two  promissory  notes,  for  200f.  and  140/., 

against  the  maker,  defendant  pleaded  in  bar  that,  after  the  notes  became 

t  ***  J  due,  it  was  mutually  agreed,  by  plaintiff,  defendant  and  A.,  that  A.  should 

pay  to  plaintiff  25/.  per  annum  by  quarterly  payments,  and,  as  long  as  A- 
so  paid,  the  right  of  action  on  the  notes  should  be  suspended ;  and  that  A. 
had  hitherto  made  the  quarterly  payments. 

Held,  by  the  Court  of  Exchequer  Chamber,  after  verdict  for  defendant  on 
a  traverse  of  the  payment  by  A.,  that  the  plea  offered  no  answer,  inasmuch 
as,  if  plaintiff  were  barred  of  his  action  on  the  notes  for  any  period,  his  right 
of  action  would  by  law  be  extinguished  altogether,  which  appeared  not  to 
be  the  intention  of  the  agreement ;  and  that  therefore  the  agreement  must 
be  construed  as  giving  defendant  merely  a  right  of  action  for  breach  thereof 
if  plaintiff  sued  while  the  payments  were  continued. 

The  verdict  was  entered  up  as  directed  in  the  preceding 
judgment  (2) ;  and  judgment  was  entered  on  the  record,  with  a 
consicleratum  est,  **  that  the  plaintiff  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy  <&c.,  and  that  the  defendant  go 
thereof  without  day  &c. ;  '*  with  costs  for  defendant  against 
plaintiff,  and  award  of  execution  thereof. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber ;  assigning 
for  error,  generally,  that  judgment  ought  to  have  been  given  for  the 
plaintiff;  and  also  that  judgment  ought  to  have  been  given  for  the 
plaintiff  "by  reason  of  the  non-performance  by  the  said  William 
Beech  of  the  promise  in  the  said  third  count  of  the  said  declaration 
mentioned ;  that  the  said  finding  of  the  said  jury  on  the  said  eighth 
issue  (3)  joined  between  "  &c.  **  amounts  to  a  finding  in  favour  of 
[  •853  ]  the  said  John  Ford ;  *and  that  judgment  ought  to  have  been  given 
accordingly.  That  the  said  finding  is  imperfect,  uncertain  and 
argumentative,  and  does  not  dispose*  of  the  whole  of  the  said 
issue ;  and  that  no  judgment  can  be  given  thereupon,  or  in  respect 
thereof,  or  upon  the  said  record  and  proceedings.*'     That  the  fifth 

(1)  Bist.  in  Newingtonv,  Levy  {ISIO)  Denman,  Ch.  J.,  on  January  26Ui, 
L.  E.  5  C.  P.  607,  612,  ^9  L.  J.  C.  P.  said  that  the  Court  adhered  to  the 
338,  6  C.  P.  180,  191,  40  L.  J.  C.  P.      view  which  they  had  taken. 

35,  and  Sl^iier  v.  Jones  (1873)  L.  E.  8  (3)  The  question  as  to  this  finding 

Ex.  186,  190,  42  L.  J.  Ex.  122.— A.  C.  was  not  decided  in  the  Court  of  Error, 

(2)  P.  637.  In  Hilary  Term,  1847  counsel  agreeing,  in  the  course  of  the 
(January  14th),  Humfrnj  requested  argument,  to  amend  the  eighth  plea, 
that  the  mode  of  entering  the  verdict  by  pleading  it  as  to  15^.  only. 

might    be    reconsidered:     but     Loid 
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and  sixth  pleas  ''  are  not,  nor  is  either  of  them,  sufficient  to  bar  fobo 
the  plaintiff  from  having  or  maintaining  his  action  as  to  the  causes  buoh. 
of  action  to  which  those  pleas  are  respectively  pleaded.  That  the 
said  pleas  show  an  accord  only,  without  satisfaction,  or  with  only  a 
partial  satisfaction.  That  the  said  pleas  attempt  to  set  up,  as  a 
defence  to  the  causes  of  action  to  which  they  are  pleaded,  an  accord 
and  satisfaction  by  a  stranger  to  those  causes  of  action.  That  the 
said  pleas  attempt  to  set  up,  as  an  answer  to  the  causes  '*  «&c., 
''  the  payment  of  a  less  sum  than  the  amount  which  they  profess 
respectively  to  answer."     Joinder. 

The  case  was  argued,  in  last  Michaelmas  vacation  (i),  before 
Wilde,  Ch.  J.,  Maule  and  E.  V.  Williams,  JJ.,  and  Parke,  Alderson, 
Rolfe  and  Piatt,  Barons. 

Pashley,  for  the  plaintiff  in  error  (the  plaintiff  below) : 

The  plaintiff  is  entitled  to  judgment  non  obstante  veredicto  on  the 
issues  upon  the  fiftfi  and  sixth  pleas.  As  the  sixth  plea  refers  to 
the  fifth,  it  will  be  sufficient  to  confine  the  argument  to  the  fifth. 

A  right  of  action  cannot,  by  the  voluntary  act  of  the  party 
entitled,  be  suspended  without  being  extinguished,  any  more  than 
it  can  be  transferred.  Authorities  on  this  point  are  collected  in 
2  Williams  ♦on  Executors,  1124—1127  (4th  ed.).  That  applies  [  •864  ] 
to  actions  by  the  holders  of  promissory  notes:  Freakley  v.  Fox  (2). 
An  exception  has  indeed  been  introduced  in  the  case  where  a  note 
or  bill,  not  come  to  maturity,  has  been  taken  by  the  creditor: 
Stedman  v.  Gooch  (s)  decided  at  Nisi  Prius,  by  Lord  Kbnyon,  in 
1798 ;  Kearlake  v.  Morgan  (4) ,  in  1794.  But  in  James  v.  Williams  (5) , 
where  the  last-mentioned  case  was  cited,  it  was  laid  down  that 
''  this  rule  is  confined  to  negotiable  instruments  alone,  and  it  must 
appear  on  the  face  of  the  plea  that  the  plaintiff  took  an  interest  in 
the  negotiable  instrument."  In  Baker  v.  Walker  (6)  Parke,  B.  said 
that  a  promissory  note  "  resembles  a  specialty**  (7) :  it  was  there 
held  that  a  promissory  note,  given  in  consideration  of  a  judgment 
debt,  might   be  enforced. 

(1)  November  26tli,  1847.  a  bill  of  exchange  ''is  so  noble  and 

(2)  32  B.  E.  605  (9  B.  &  C.  130).  excellent,  that  though  it  cannot  pro- 

(3)  1  Esp.  N.  P.  C.  3,  5.  perly  "  (as  he  conceives)  "  be  called  a 

(4)  5  T.  H.  513.  specialty,   because    it  wanteth    those 

(5)  13  M.  &  W.  828,  833.  Affirmed  formalities  which  by  the  common  law 
on  error  in  Ex.  Ch. ;  WiUiams  v.  of  England  are  thereunto  required,  as 
Jamesy  2  Exch.  798.  seal,  and  delivery,   and  witnesses :  " 

(6)  69K.R. 731  (14M.&W. 465,468).  yet  is  "equivalent  thereunto,  if  not 

(7)  Marius  says  (p.  1 ,  2nd  ed.)  that  beyond." 
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FoBD  (Pabke,  B.  :  It  wants  no  consideration.     If  I  give  a  promissory 

BxBOH.  note  to  A.  for  the  debt  of  B.,  no  consideration  is  necessary;  it 
is  payment.  Yon  do  not  want  consideration  in  that  case,  as  you 
do  in  the  case  of  an  agreement.) 

Price  V.  Price  (i)  decides  that  it  mast  appear  that  the  instrument 
is  running,  or  has  been  indorsed  over  by  the  creditor.     Feam  v. 

[  •sss  ]  Cochrane  (2)  *also  restricts  the  exception :  there  it  was  contended 
that  a  plea  which  alleged  the  delivery  to,  and  acceptance  by, 
plaintiff  of  a  promissory  note  in  respect  of  the  causes  of  action, 
and  also  the  delivery  and  acceptance  of  a  warrant  of  attorney  in 
satisfaction  and  discharge  of  the  note  and  of  the  causes  of  action, 
was  bad  for  duplicity ;  but  it  was  held  not  double,  because  the 
allegations  respecting  the  note  alone  did  not  show  satisfaction  or 
suspension. 

It  is  true  that  a  note  may  be  received  in  full  satisfaction  of  a 
debt :  Sard  v.  Rhodes  (8) ;  a  note,  expressly  shown  to  have  been  so 
received,  though  not  paid  on  maturity,  is  an  answer  to  an  action 
on  the  debt.  So  in  Good  v.  Cheesman  (4),  which  may  be  cited  on 
the  other  side,  a  valid  new  contract,  capable  of  being  immediately 
enforced,  was  substituted  absolutely  for  the  old  one :  that  was  in 
the  nature  of  satisfaction,  as  was  said  by  Pabkb,  J.  The  new  con- 
tract there  was  an  agreement  by  the  creditors  to  accept  payment 
by  the  debtor  covenanting  to  pay  two  thirds  of  his  income,  and 
giving  a  warrant  of  attorney:  the  consideration  for  any  one 
creditor  entering  into  that  agreement  was  the  forbearance  of  the 
rest :  and  the  principle  seems  to  be  analogous  to  that  of  the  cases 
where  a  party,  by  his  representation,  has  induced  another  to  change 
his  situation  :  Pabee,  B.,  in  Sheffield  and  Manchester  Railway  Com- 
pany V.  Woodcock  (6),  Pickard  v.  Sears  (6),  Gregg  v.  WeUs  (7).  In 
Alchin  V.  Hopkins  (8)  Tindal,  Ch.  J.  explained  that  the  point  estab- 

[  •866  ]  lished  by  Good  v.  Cheesman  (4)  *was  '*  that  there  has  been  a 
substitution  of  a  new  agreement,  by  mutual  consent,  and  on  good 
consideration,  in  the  stead  or  place  of  the  old  contract."  It  is  a 
noratio  debiti,  which  extinguishes  the  old  debt :  and  on  this  point, 
as  is  shown  by  Story,  Commentaries  on  the  Law  of  Promissory 

(1)  16  M.  &  W.  232.  583). 

(2)  4  Com.  B.  274.  (6)  45  B.  B.  538  (6  Ad.  &  El.  469). 

(3)  1  M.  &  W.  153 ;  S.  C.  Tyr.  &  G.    (7)  50  B,  B.  347  (10  Ad.  &  El.  91)J. 
298.  («)  41  B.  B.  574  (1  Bing.  N.  C.  99, 

(4)  36  B.  B.  574  (2  B.  &  Ad.  328).  102). 

(5)  56  B.  B.  788  (7  M.  &  W.  574, 
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Notes,  pp.  108,  588  (Boston,  1845),  ss.  106,  488,  the  Boman  law  Fobd 
coincides  in  principle  with  the  English.  The  question  is,  always,  bbbch. 
whether  the  parties  intended  by  the  new  contract  to  extinguish  the 
old.  But  here  the  new  contract  distinctly  confines  the  suspension 
of  the  action  to  the  time  during  which  the  annuity  is  paid.  As, 
therefore,  extinguishment  is  out  of  the  question,  and  as  a  mere 
suspension  cannot  be  pleaded  in  bar,  the  defendant's  remedy  is 
a  cross  action. 

As  to  other  cases  which  may  be  cited.  In  Stracy  v.  The  Bank  of 
England  (i),  reported  in  Bingham,  but  more  fully  in  Moore  k 
Payne,  the  plaintiffs  had,  in  effect,  agreed  to  accept  a  new  right  of 
action  in  lieu  of  the  original  one,  subject  to  a  condition  precedent ; 
and  this  condition,  which  was  in  their  own  power,  they  had  not 
performed,  though  they  had  received  money  in  respect  of  the  new 
contract :  it  was  therefore  held  that  the  action  did  not  lie.  But  in 
the  present  case  there  is  no  such  substitution.  The  payment  of 
the  annuity  by  a  third  party  will  not  prevent  the  Statute  of  Limi- 
tations from  running ;  so  that,  if  the  payment  fail  at  the  end  of 
six  years,  the  remedy  of  the  plaintiff  will  be  destroyed,  on  the 
supposition  that  the  payment  suspends  the  right  of  action  in  the 
mean  time.  If  Stracy  v.  The  Bank  of  England  (i)  decides  that  a 
right  of  action  may  be  temporarily  suspended  by  an  agreement  not 
under  seal,  the  decision  *cannot  be  supported :  and  the  last  editor  [  •ssz  ] 
of  Saunders's  Beports  appears  to  doubt  whether  it  can  be  recon- 
ciled with  other  authorities :  note  {e)  to  Fotvelly. Forrest  (2),  note  (c) 
to  Holdipp  V.  Otway  (3),  note  (i)  to  Turner  v.  Davies  (4).  It  seems 
no  such  suspension  can  take  place  in  the  case  of  distress  for  rent : 
Davis  V.  Gryde  (5).  In  Allies  v.  Probyn  (6)  the  Court  of  Exchequer 
appeared  to  think  that  in  Strawy  v.  The  Bank  of  England  (1)  the 
new  agreement  satisfied  the  old  one.  Tatlock  v.  Smith  (7)  appears 
also  to  be  placed,  in  note  (i)  to  Turner  v.  Davies  (4),  among  the 
questionable  decisions.  In  Longridge  v.  Do^rille  (8)  the  absolute 
abandonment  of  a  doubtful  claim  was  held  to  be  a  good  considera- 
tion for  a  promise  to  pay  money  to  the  party  abandoning :  but, 
supposing  that  a  promise  of  payment  by  a  third  party  would  be  a 
good  consideration  for  a  promise  to  suspend  a  right  of  action, 

(1)  6  Bing.  754  ;  8.  0.  4  Moo.  &  P.      623). 

639.  (6)  2  Cr.  M.  &  E,  408,  412;  fif.  C\  0 

(2)  2  Wms.  Saund.  48  (6th  ed.).  Tyr.  1079,  1082. 

(3)  2  Wms.  Saund.  103  b  (6th  ed.).  (7)  6  Bing.  339. 

(4)  2  Wms.  Saund.  150  a  (6th  ed.).  (8)  5  B.  &  Aid.  117. 

(5)  41   E.    E.   489    (2    Ad.    &    El. 

R.E. — VOL.  LXXV.  41 
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FoBD        it  does  not  follow  that  the  contract  can  be  pleaded  in  bar  of  the 

Beboh.      action. 

The  Court  of  Queen's  Bench  held,  in  Snook  v.  Mattock  (i),  that, 
to  scire  facias  for  revival  of  a  judgment,  it  could  not  be  pleaded  that 
a  writ  of  error  on  the  judgment  was  depending;  Litti<bdale,  J. 
saying, ''  I  do  not  understand  what  is  meant  by  a  plea  in  temporary 
bar : "  and  they  decided,  in  Harris  v.  Reynolds  (2),  that  the  pen- 
dency of  an  arbitration  could  not  be  pleaded  in  bar  to  a  declaration 
[  •868  ]  in  assumpsit.  In  Rayne  v.  Orton  (8)  it  *wa8  held  that  a  concord, 
executory  in  part,  cannot  be  pleaded  in  bar.  Accord  is  no  bar 
without  execution:  AUen  v.  Harris  i^).  Com.  Dig.  Accord  (B4), 
James  v.  David  (6).  The  plaintiff  might  at  any  time  refuse  to  accept 
the  annuity ;  the  tender  would  not  then  be  a  sufficient  execution  of 
the  accord:  Peytoe's  case (6),  relied  upon  in  Bayley  v.  Homan(7). 
Here  the  case  is  even  stronger,  because  the  agreement  is  with  a 
stranger.  If  judgment  were  given  for  the  defendant  on  this  record, 
it  would  estop  the  plaintiff  from  hereafter  suing  the  defendant  on 
the  original  cause  of  action  if  the  stranger  ceased  to  pay  the  annuity. 
A  covenant  not  to  sue  at  all  may  be  pleaded  in  bar,  to  avoid 
circuity  of  action :  but  a  covenant  not  to  sue  for  a  certain  time 
cannot:  ThimbUby  v.  Barron  (8).  The  reason  is  that  in  the  latter 
case  the  two  rights  are  not  commensurate. 

Unthank,  contra  : 

The  defendant  must  of  course  succeed,  if  the  effect  of  the  agree- 
ment in  the  plea  is,  not  merely  to  suspend,  but  to  extinguish  the 
original  right  of  action.  An  agreement,  ex  vi  termini,  imports  that 
there  must  be  a  consideration;  which  is  the  reason  for  holding 
that  a  memorandum  of  agreement  under  the  Statute  of  Frauds, 
29  Car.  II.  c.  8,  s.  4,  must  show  consideration.  On  general 
demurrer,  it  cannot  be  objected  that  a  bargain  and  sale  is  pleaded 
without  showing  the  consideration :  Bolton  v.  The  Bishop  of  Car- 
lisle  (9).  Any  circumstances  may  therefore  be  presumed  here  which 
[  *859  ]  would  lead  to  a  consideration  sufficient  *to  support  the  agreement ; 
as,  for  instance,  that  the  plaintiff  held  the  notes  as  trustee :  at  any 
rate,  it  is  enough  that  the  liability  of  a  third  party  is  introduced. 

(1)  5  Ad.  &  El.  239.  (6)  9  Co.  Eep.  77  b,  79  b. 

(2)  7  Q.  B.  71.  (7)  43  R.  E.  854  (3  Bing.  N.  C.  915, 

(3)  Cro.  Eliz.  305.  920). 

(4)  1  Ld.  Ray.  122.  See  Carter  v.  (8)  3  M.  &  W.  210. 
WormaM,  1  Ex.  81.                                         (9)  2  H.  Bl.  259. 

(5)  5  T.  E.  141. 
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Suspension  of  the  remedy  for  a  debt  is  a  thing  known  to  our  law  in  Fobd 
many  instances :  for  example,  where  a  person  becomes  an  alien  beboh, 
enemy,  or  goes  to  reside  in  a  hostile  country.  It  is  admitted,  on 
the  other  side,  that  the  right  of  action  may  be  suspended  by  the 
acceptance  of  a  mercantile  instrument :  why  not,  therefore,  where 
the  action  itself,  as  here,  is  on  such  an  instrument  ?  In  truth,  the 
decisions  in  Tatlock  v.  Smith  (i),  Oood  v.  Cheesman  (2)  and  Simon  v. 
Uoyd  (3)  afiBirm  generally  the  legality  of  a  temporary  suspension  of 
right  of  action  by  agreement. 

(Pabke,  B.  :  I  understand  you  now  as  not  assuming  the  grant  of 
the  annuity  to  be  an  extinction  of  the  debt  to  the  plaintiff.) 

While  performance  goes  on,  the  satisfaction  operates.  On  default, 
it  ceases,  and  the  party  is  remitted  to  his  rights.  The  satisfaction 
need  not  be  actually  executed,  if  there  be  promises  to  perform,  and 
the  party  to  whom  promise  is  made  has  a  remedy  to  compel  per- 
formance: Com.  Dig.  Accord  (B  4)  (citing  Case  v.  Barber  (4), 
CaHwright  v.  Cooke  (5). 

(Pabke,  B.  :  The  last  was  a  case  in  which  parties  had  agreed  to 
ehange  the  relation  between  themselves ;  one  of  two  sureties  had 
consented  to  become  principal. 

Maule,.  J. :  The  action  was  for  money  paid,  an  equitable  action ; 
and  the  plaintiff's  intestate  had  paid  only  what  he  had  agreed  on 
good  consideration  to  pay.) 

Payne  v.  Wilson  (6)  also  *shows  that  the  performance  here  bound  [  *360  ] 
the  plaintiff  for  the  time.  If  the  present  defendant  were  held  liable, 
he  would  be  entitled  to  recover  back,  under  the  agreement,  the  very 
sum  he  had  paid.  The  contract  here  is  not  like  a  mere  agreement 
that  one  party  shall  not  sue  another :  its  operation  depends  on 
the  performance.  Tatlock  v.  Smith  (i)  and  Oood  v.  Cheesmun  (2), 
already  cited,  were  cases  in  which  the  suspension  derived  its  effect 
from  the  introduction  of  third  parties.  In  Hyde  v.  Watts  (7)  the 
efficacy  of  the  agreement  rested  on  the  same  ground. 

(1)  6  Brng.  339.  158. 

(2)  36  R.  E.  574  (2  B.  &  Ad.  328).      (5)  37  R.  B.  534  (3  B.  &  Ad.  701). 

(3)  2  Or.  M.  &  E.  187 ;  S.  C.  5  Tyr.    (6)  7  B.  &  0.  423. 

701.  (7)  67  R.  R.  332  (12  M.  &  W.  254). 

(4)  T.  Ray.  450 ;  5.  C.  2  (T.)  Jones, 

41—2 
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FoBD  (WiLBE,  Gb.  J. :  That  was  the  case  of  a  defeasible  release.) 

Beech.       g^  jg  jj^^  present, 

(Parke,  B.  :  There  the  event  contemplated  as  defeating  the  release 
had  happened  before  it  was  pleaded.) 

It  had  been  a  bar  until  the  event  happened. 

(Parke,  B.  :  The  case  does  not  show  what  would  have  been  the 
effect  of  the  agreement  if  pleaded  as  a  release  before.) 

Another  case  of  suspension  analogous  in  principle  to  the  present  is 
Stracy  v.  The  Bank  of  England  (i),  where  certain  stockholders  made 
claim  against  the  Bank  in  respect  of  Long  Annuities  transferred  out 
of  their  names,  as  they  alleged,  by  forgery :  the  Bank  offered  to 
replace  the  annuities  if  the  complainants  would  prove  for  the  value 
under  a  commission  issued  against  a  firm  which  was  supposed 
liable  to  make  it  good :  they  consented  to  do  so,  and  received  money 
from  the  Bank  (by  agreement)  on  account  of  the  dividends :  and  it 
was  held  that  they  could  not  sue  the  Bank  for  the  value  of  the  stock 
without  having  proved  according  to  their  promise.  Lord  Abinqer, 
[  ♦861  ]  referring  to  that  case,  said,  in  AUiea  v.  Probyn  (2) :  *"  The  agree- 
ment had  been  acted  upon.  The  Bank  of  England  had,  by  the 
conduct  of  a  party,  been  put  in  a  situation  which  could  not  be 
altered.  They  had  allowed  the  stock  to  be  transferred,  and  had 
paid  over  the  proceeds  to  the  party  transferring.  It  was  but  fair 
that  the  owners  of  the  stock  should  gain  what  they  could  from  the 
estate  of  that  party;  and  the  Bank  accordingly  agreed,  if  they 
would  do  so,  to  guarantee  the  residue,  without  compelling  them  to 
bring  an  action.  The  agreement  entered  into  was,  therefore,  per- 
fectly fair.  It  did  not  operate  as  an  extinction  of  the  debt,  but  a 
suspension  of  the  suit  until  a  certain  act  was  done  by  one  of  the 
parties.  The  plaintiffs,  who  assented  to  that  suspension,  received 
in  return  a  complete  satisfaction,  because  their  debt  was  guaranteed 
by  the  Bank.  Here  there  was  nothing  but  a  simple  engagement  to 
execute  a  mortgage  when  called  upon  to  do  so.  If  they  never  called 
upon  him,  the  defendant  could  never  execute  at  all,  and  then  the 
right  of  action  would  be  suspended  during  their  whole  lives."  In 
Hodges  v.  Smith  (3)  it  was  pleaded,  in  bar  to  an  action  on  a  bond, 
that  the  plaintiff,  by  a  subsequent  indenture,  granted  to  the  defen- 
dant that,  if  he  paid  1(X)/.  on  such  a  day,  the  obligation  should  be 

(1)  6Bing.  754.  1081. 

(2)  2  Cr.  M.  &  R.  411 ;  8.  C.  o  Tyr.  (3)  Cro.  Eliz.  623. 
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void  ;  and  defendant  did  so  pay :  and  it  was  held  that  this  might        Ford 
be  pleaded,  instead  of  suing  on  the  covenant,  to  avoid  circuity  of       bbboh. 
action.     The  cases  in  which  it  has  been  decided  that  a  creditor 
giving  time  to  a  principal  debtor  releases  the  surety  prove  that  the 
creditor  may  so  give  time,  and  is  bound  by  having  done  so.     The 
present  plea  is  good  according  to  each  class  of  authorities. 

Pashley,  in  reply.     ♦     *     *  [  8«a  ] 

Cur.  adv.  vult, 

Fabke,  B.,  in  this  vacation  (February  3rd),  delivered  the  judgment       [  w*  ] 
of  the  Court  : 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  her 
Majesty's  Court  of  Queen's  Bench.  The  declaration  is  in  assumpsit, 
and  contained  five  counts.  The  first  count  is  upon  a  promissory 
note,  dated  28th  May,  1889,  made  by  the  defendant,  for  the  sum  of 
140Z.  and  interest,  payable  to  the  plaintiff  twelve  months  after  date ; 
the  second  count  is  also  on  a  promissory  note,  made  by  the  defen- 
dant, for  the  sum  of  2002.,  payable  with  interest  to  the  plaintiff, 
two  years  after  date.  It  is  unnecessary  to  advert  to  the  other 
counts  in  the  declaration,  or  to  the  pleadings  connected  with  them. 
Judgment  has  been  given  upon  them  for  the  defendant;  and  no 
question  arises  in  respect  of  that  judgment. 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  make 
the  note  therein  mentioned,  and  the  like  plea  to  the  second  count. 
Upon  these  pleas  issues  were  joined,  and  verdicts  have  been  found 
upon  them  for  the  plaintiff.  The  defendant  also  pleaded,  to  both 
the  first  send  second  counts,  that,  after  the  making  of  the  notes  in 
those  counts  respectively  mentioned,  and  after  the  same  notes 
respectively  became  due,  it  was  agreed,  between  the  plaintiff,  the 
defendant  and  one  Alfred  Beech,  *that  the  said  Alfred  Beech  should  [  *86ft  ] 
and  would,  at  the  request  of  the  plaintiff,  pay  to  the  plaintiff,  in 
trust  for  Elizabeth  Beech,  the  sum  of  200/.  for  her  own  sole  use 
apd  benefit,  or  the  sum  of  251.  per  annum  so  long  as  the  sum  of 
2002.  should  remain  unpaid,  which  sum  'of  25/.  should  be  paid 
quarterly  as  therein  mentioned ;  and  that  the  rights  and  causes  of 
action  of  the  plaintiff  upon  and  in  respect  of  the  said  two  several 
notes  should  be  suspended  so  long  as  the  said  A.  B.  should  continue 
to  pay  the  said  sum  of  6/.  58.  every  quarter ;  the  payments  to 
commence  as  therein  set  forth.  The  plea  proceeds  to  aver  that  the 
said  A.  B.  duly  paid  the  annual  sum  of  25/.  quarterly  according 
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FosD  to  the  agreement.  The  plaintiff,  in  his  replication  to  this  plea»  tra- 
BraoH.  versed  the  allegation  of  the  payments  alleged  to  have  been  made 
by  Alfred  Beech  of  the  annual  sum  of  252. ;  and  a  verdict  was 
found  for  the  defendant  upon  the  issue  joined  upon  that  traverse. 
And,  judgment  having  been  given  by  the  Court  of  Queen's  Bench 
for  the  defendant  upon  the  verdict  so  found,  the  present  writ  of 
error  has  been  brought  to  reverse  that  judgment,  upon  the  ground 
that,  non  obstante  veredicto  upon  the  matters  in  that  plea,  judg- 
ment ought  to  have  been  given  for  the  plaintiff  upon  both  the  first 
and  second  counts.  The  plaintiff  has  brought  his  writ  of  error, 
praying  for  a  reversal  of  this  judgment. 

And,  upon  the  argument  before  us,  the  learned  counsel  for  the 
plaintiff  has  contended  that  the  plea  of  the  defendant  to  the  first 
and  second  counts  of  the  declaration  is  bad,  and  sets  forth  no 
matter  which  is  in  law  a  bar  to  his  right  of  recovery  upon  those 
counts.  Upon  the  part  of  the  plaintiff,  the  validity  of  the  agree- 
[  *8M  ]  ment  mentioned  in  the  plea  is  not  denied :  but  *it  has  been  insisted, 
in  the  argument  before  us,  that  the  agreement  does  not  in  point  of 
law  operate  as  a  suspension  of  the  plaintiff's  right  of  action  or 
power  to  sue  for  the  recovery  of  the  notes  mentioned  in  the  first 
and  second  counts  in  the  declaration  ;  and  that  the  plea,  which  sets 
up  the  agreement  in  bar  of  the  present  action,  is  bad,  and  furnishes 
no  answer  to  the  action,  although  such  agreement  may  give  the 
defendant  a  claim  to  damages  by  reason  of  the  plaintiff  suing  in 
breach  of  it.  The  defendant,  on  the  other  hand,  has  contended 
before  us  that  the  legal  operation  of  the  agreement  is  to  suspend 
the  plaintiff's  right  of  action  so  long  as  A.  B.  shall  continue  to  make 
the  quarterly  payments;  and  such  agreement  has  therefore  been 
well  pleaded  in  bar.  The  question  for  the  decision  of  the  Court  is, 
therefore,  what  is  the  legal  effect  of  the  agreement  between  the 
parties,  set  forth  in  the  plea:  that  is,  whether  the  agreement 
operates  as  a  legal  suspension  of  the  plaintiff's  right  to  sue  upon 
the  notes  so  long  as  A.  B.  shall  continue  to  make  the  quarterly 
payments ;  or  whether  the  effect  of  the  agreement  is  limited  to  the 
rendering  the  plaintiff  liable  to  an  action  for  damages  in  the  event 
of  his  suing  contrary  to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law  of  this 
agreement,  the  common  and  universal  principle  ought  to  be  applied : 
namely,  that  it  ought  to  receive  that  construction  which  its  language 
will  admit,  and  which  will  best  effectuate  the  intention  of  the 
parties,  to  be  collected  from  the  whole  of  the  agreement,  and  that 
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greater  regard  is  to  be  bad  to  tbe  clear  intent  of  the  parties  than  to        Fobd 
any  particular  words  which  they  may  have  used  in  the  expression       bebch. 
of  their  intent  (i).    And,  *applying  this  rule,  the  question  is,  what       [  •867  ] 
sense  and  meaning  must  be  given  to  the  word  "  suspended,"  used 
by  the  parties.    It  is  quite  clear  that  it  was  not  the  intention  of  the 
parties  that  the  agreement  should  have  the  effect,  from  the  moment 
of  its   being  signed,   of  utterly  and  for  ever  and  in  all  events 
extinguishing  the  plaintiff's  claim  and  demand  upon  the  notes,  and 
of  ever  maintaining  an  action  for  the  recovery ;  or,  in  other  words, 
that  it  should  operate  as  a  release  of  the  money  due  upon  them. 
This  is  plain  from  the  words  which  import  that  the  plaintiff  might 
sue  upon  the  notes  when  A.  B.  should  cease  to  make  the  quarterly 
payments  mentioned  in  the  agreement. 

It  is  a  very  old  and  well  established  principle  of  law,  that  the 
right  to  bring  a  personal  action,  once  existing  and  by  act  of  the 
party  suspended  for  ever  so  short  a  time,  is  extinguished  and  dis« 
charged,  and  can  never  revive  (2).  It  is  said  in  Piatt  v.  The  Sheriffs 
of  Ijondon  (3) :  "  And  if  a  personal  thing  is  once  in  suspense,  or  the 
person  of  a  man  once  discharged  for  a  personal  thing  it  is  a  dis- 
charge for  ever."  And  in  Lord  North  v.  Butta  (4)  it  is  said :  "  a 
thing  personal  or  suspended,  or  action  personal  suspended  for  an 
hour,  is  extinct  and  gone  for  ever,  when  it  is  by  the  act  and  con- 
sent of  the  party  himself  who  has  the  thing  suspended."  And  in 
Woodward  v.  Lm*d  Darcy  (5)  it  is  said :  '*  for  a  personal  action  once 
suspended  by  the  act  or  agreement  of  the  party  is  always  extinct, 
and  then  if  a  personal  thing  cannot  be  had  but  by  action,  if  the 
action  is  extinguished,  the  thing  itself  is  extinguished."  The 
principle  thus  laid  down  is  repeated  throughout  *the  text  [•868] 
books  of  authority,  and  recognised  and  applied  through  a  long 
course  of  decision.  And  in  Cheetham  v.  Ward  (6)  it  is  said  by 
Lord  Chief  Justice  Eybe  that  the  principle  is  ''now  acknow- 
ledged, that  where  a  personal  action  is  once  suspended  by  the 
voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever  gone  and 
discharged." 

To  construe  the  agreement,  therefore,   to  operate  as  a  legal 

(1)  Tlds   dictum    was     adopted    by      35;  Slater  y.  Jones  (ISIS)  h,  B.  SEx. 
PlGOrr,  B.  in  Coddington  v.  Palaeoloyo      186,  192,  42  L.  J.  Ex.  127.— A  0. 
(1867)  L.  E.  2  Ex.   193  at  p.   198,  36  (3)  Plowd.  35,  36. 

L.  J.  Ex.  73,  76.— A  C.  (4)  2  Dyer,  139  b,  140  a  (39). 

(2)  See  Newington  v.   Lei^    a870)  (5)  Plowd.  184. 

L.  B.  5  C.  P.  611,  612,  39  L.  J.  C.  P.  (6)  4  B.  B.  741  (1  Bos.  &  P.  630, 

388,  L.  B.  6  C.  P.  191,  40  L.  J.  C.  P.      633). 
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FoKD  Buspension  or  bar  of  the  plaintiff's  right  to  sue  until  the  quarterly 
BmoH.  payments  should  cease,  would  have  the  effect  of  precluding  him 
from  ever  suing  at  all,  and  of  giving  to  the  agreement  the  effect  of 
an  immediate  release  of  the  demand  upon  the  notes,  and  an  extinc- 
tion of  the  debt.  It  follows  that  giving  such  meaning  and  effect  to 
the  word  "  suspended,"  used  in  the  agreement,  would  be  contrary  to 
the  intention  of  the  parties :  and  it  is  a  well  approved  rule  of  law 
that,  where  parties  have  used  language  which  admits  of  two  con- 
structions, the  one  contrary  to  the  apparent  general  intent  and  the 
other  consistent  with  it,  the  law  assumes  the  latter  to  be  the  true 
construction. 

A  few  authorities  will  suffice  in  support  of  this  principle.  In 
commenting  upon  Littleton,  sect.  560 — where  Littleton  says,  "  If 
there  be  lord  and  tenant,  and  the  tenant  grant  the  tenements  to  a 
man  for  term  of  his  life,  the  remainder  to  another  in  fee,  if  the 
lord  grant  the  services  to  the  tenant  for  life  in  fee,"  "  the  services 
are  put  in  suspense  during  his  life.  But  the  heirs  of  the  tenant  for 
life  shall  have  the  services  after  his  decease  " — ^Lord  Coke,  in  81S  a, 
says  :  ''  It  is  to  be  observed,  that  albeit  a  grant,  as  hath  been  said, 
may  enure  by  way  of  release,  and  a  release  to  the  tenant  for  life 
[  •sea  ]  *doth  work  an  absolute  extinguishment,  whereof  he  in  the  remainder 
shall  take  benefit,  yet  the  law  shall  never  make  any  construc- 
tion against  the  purport  of  the  grant  to  the  prejudice  of  any,  or 
against  the  meaning  of  the  parties  as  here  it  should ;  ff>r  if  by  con- 
struction it  should  enure  to  a  release,  the  heirs  of  the  tenant  for 
life  should  be  disherited  of  the  rent ;  and  therefore  Littleton  here 
saith,  that  the  heirs  of  the  grantee  shall  have  the  seigniory  after  his 
death."  In  the  present  case,  if  the  agreement  operates  as  a  release 
by  reason  of  a  suspension  of  the  right  of  action  by  the  act  of  the 
party,  it  must  be  by  a  consequence  of  law,  inasmuch  as  there  is  no 
express  release:  and  in  Go.  Litt.  264  b,  it  is  said :  ''a  release  in 
law  shall  be  expounded  more  favourable,  according  to  the  intent  and 
meaning  of  the  parties,  than  a  release  in  deed,  which  is  the  act  of 
the  party,  and  shall  be  taken  most  strongly  against  himself."  The 
general  rules  of  law  for  the  construction  of  instruments  are  clearly 
laid  down  by  Willbs,  Ch.  J.,  in  Parkhurst  v.  Smith,  lessee  of 
Dormer  (i),  and  which  is  to  the  effect  that  greater  regard  is  to  be 
had  to  the  intention  than  to  the  precise  words ;  and  this  rule  is  said 
to  have  the  authority  of  Littleton,  Plowden,  Coke,  Hobart,  and 
Finch.     This  principle  is  recognised  and  adopted  by  Gibbs,  Ch.  J., 

(1)  Willes,  327,  332. 
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in    Hutton   v.  Ejp-e  (i) :  and  it  is  also  stated  and    applied    by        Fobd 
Dallas,  Ch.  J.,  and  various  authorities  referred  to,  in  SoUy  v.       brbcjh. 
Forbes  (2) ;  wherein  he  states,  as  the  result  of  modem  authority, 
that  the  Courts  look  '*  rather  to  the  intention  of  the  parties  than  to 
the  strict  letter ;  not  suffering  the  latter  to  defeat  the  *fomier ;  *'       I  ^870  1 
and  he  observes  that,  if  a  deed  can  ''  operate  two  ways,  one  con- 
sistent with  the  intent  and  the  other  repugnant  to  it.  Courts  will  be 
ever  astute  so  to  construe  it  as  to  give  effect  to  the  intent,'*  regard 
being  had  to  ''  the  entire  deed  : "  and  remarks  upon  the  fallacy  of 
assuming  that,  **  wherever  the  word  '  release '  is  made  use  of,  it 
must  operate  absolutely  and  unconditionally,"  though  followed  by 
words  of  qualification. 

Applying  the  rules  of  construction  before  referred  to  to  the 
present  case,  and  in  order  best  to  effectuate  the  intention  of  the 
parties,  it  is  necessary  to  construe  the  agreement  to  mean  that  the  * 

plaintiff  agreed  to  forbear  his  suit  until  the  quarterly  payment 
should  cease  to  be  made ;  and  that  the  effect  of  such  agreement  on 
his  part  was,  not  to  suspend  his  right  of  action  in  the  mean  time, 
but  to  subject  him  to  an  action  for  damages  in  the  event  of  his  suing 
contrary  to  his  agreement. 

The  general  doctrine  of  suspension  of  personal  actions  appears  to 
be  applicable  to  cases  where  persons  have,  by  their  own  acts, 
placed  themselves  in  circumstances  incompatible  with  the  applica- 
tion of  the  ordinary  legal  remedies ;  the  cases  generally  referred  to 
in  the  books  being  where  the  party  to  pay  and  to  receive  have 
become  identical,  or  where  the  same  person  was  necessary  to  be 
joined  at  once  both  as  plaintiff  and  defendant,  which  by  law  cannot 
be ;  such  as  a  creditor  making  his  debtor  his  executor,  or  debtor 
making  his  creditor  executor,  or  debtor  and  creditor  marrying,  or 
similar  cases  of  incapacity  to  sue :  as  to  which  the  authorities  are 
numerous :  see  Co.  Litt.  264  b,  also  Butler's  note  ib.  (209),  Wood- 
wood  V.  Lord  Darcy  (3),  Sir  *J.  Nedham's  case  (4),  Dorchester  v.  [  *87l  ] 
Webb  (5),  Wankford  v.  Wankford  (6),  Freakley  v.  Fox  (7),  2  Williams 
on  Executors,  1124  (8). 

The  only  case  in  which  a  covenant  or  promise  not  to  sue  is  held 
to  be  pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  by 
consequence  a  release  or  extinguishment  of  the  right  of  action,  is 

(1)  16  B.  E.  619  (6  Taunt.  289,  295,  (4)  8  Co.  Rep.  135  a. 
296 ;  S.  e.  1  Marsh.  603,  607,  608).               (5)  Cro.  Car.  372. 

(2)  22  E.  E.  641  (2  Brod.  &  B.  38,  (6)  1  Salk.  299. 

48).  (7)  32  E.  R.  605  (9  B.  &  C.  130). 

(3)  Plowd.  184.  (8)  Ed.  4. 
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Ford  where  the  covenant  or  promise  not  to  sue  is  general,  not  to  sue  at 
Bkegh.  aiiy  time.  In  such  cases,  in  order  to  avoid  circuity  of  action,  the 
covenants  may  be  pleaded  in  bar  as  a  release,  note  (1)  to  Fawell 
V.  Forrest  (i),  for  the  reason  assigned,  that  the  damages  to  be 
recovered  in  an  action  brought  for  suing  contrary  to  the  covenant 
would  be  equal  to  the  debt  (Smith  v.  Mapleback  (2)  )  or  sum  to  be 
recovered  in  the  action  agreed  to  be  forborne.  Accordingly,  in 
Deux  V.  Jefferies  (a),  in  debt  on  obligation,  the  defendant  pleads 
that  the  plaintiff  covenanted  that  he  would  not  sue  before  Michael- 
mas :  it  was  resolved,  upon  demurrer,  for  the  plaintiff,  for  that  it 
was  only  a  covenant  not  to  sue,  and  should  not  enure  as  a  release, 
nor  could  be  pleaded  in  bar,  but  the  party  was  put  to  his  writ  of 
covenant,  if  sued  before  the  time.  '^  But  if  it  had  been  a  covenant 
that  he  would  not  sue  it  at  all,  there  peradventure  it  might  enure 
as  a  release,  and  to  be  pleaded  in  bar,  but  not  here ;  for  it  never 
was  the  intent  of  the  parties  to  make  it  a  release.*'  And  there  are 
other  authorities  to  the  like  effect.  The  agreement  in  the  present 
case,  though  not  under  seal,  being  founded  upon  a  good  considera- 
tion, may  be  argued  to  be  equivalent  in  effect  to  a  covenant,  but 
[  *872  ]  cannot  have  ^a  greater  effect :  and,  in  the  modern  case  of  ThimhUby 
V.  Barron  (4),  it  was  held  that  a  covenant  not  to  sue  for  a  limited 
time  for  a  simple  contract  debt  could  not  be  pleaded  in  bar  to  an 
action  for  such  debt.  In  that  case  the  plaintiff  had  covenanted 
that  he  would  not,  before  the  expiration  of  ten  years,  demand  or 
compel  payment  of  certain  sums  of  money,  nor  would  take  any 
means  or  proceedings  for  obtaining  possession  or  receipt  of  the 
same.  Lord  Abinger,  G.  B.  said:  '^  The  breach  of  the  agreement 
to  forbear  suing  renders  the  party  liable  in  damages,  but  it  is  not 
pleadable  in  bar : "  and  Pabkb,  B.  said :  "  The  books  are  fuU  of 
authorities  "  against  the  defendant,  and  referred  (5)  to  Ayloffe  v« 
Scrmpshire  (6) :  judgment  for  plaintiff.  In  1  Roll.  Abr.  989,  tit. 
Extinguishment  (L),  pi.  2,  it  is  said  that,  if  the  obligee  covenant 
not  to  sue  the  obligor  before  such  a  day,  and,  if  he  do,  that  the 
obligor  shall  plead  this  as  an  acquittance,  and  that  the  obligation 
shall  be  void  and  of  none  effect,  this  is  a  suspension  of  the  debt, 
and  by  consequence  a  release.  It  must  be  observed  that  in  that 
case  it  was  expressly  covenanted  that,  in  the  event  of  the  cove- 
nantor  suing  upon  the  obligation  contrary  to  his  covenant,  the 

(1)  2  Wms.  Saund.  47  gg.  (4)  3  M.  &  W.  210. 

(2)  1  R.  R.  247  (1  T.  R.  441,  446).  (o)  3  M.  &  W.  215. 

(3)  Cit).  Eli2.  352.  (6)  Carth.  63;  S.C.I  Show.  46. 
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obligation  should  be  void,  and  that   the  obligor  or  covenantor        Fobd 
should  plead  the  covenant  as  an   acquittance,  which,  by  conse-       BraoH. 
quence,  was  a  release;   the  covenant  in  that  case  therefore  went 
much  beyond  a  mere  covenant  not  to  sue  (i). 

By  holding  the  plea  in  question  a  valid  bar,  injustice  would  be 
done  to  the  plaintiff,  who  would  lose  his  demand  upon  the  not^es, 
contrary  to  the  intention  of  the  parties ;  but,  by  construing  the 
agreement  not  to  ^operate  as  a  suspension  of  the  plaintiff's  right  of  [  *878  ] 
action  upon  the  notes,  but  as  giving  a  remedy  to  the  defendant  by 
a  cross  action  to  recover  damages  to  the  extent  of  the  injury 
sustained  by  the  defendant  by  the  plaintiff  suing  in  breach  of  the 
agreement,  no  injustice  is  done  to  the  defendant. 

Nor  is  such  a  construction  inconsistent  with  the  class  of  autho- 
rities in  which  matters  were  allowed  to  be  pleaded  in  bar  in  order 
to  avoid  circuity  of  action,  because  such  decisions  are  limited  to 
cases  in  which,  from  the  nature  of  them,  the  damages  to  be 
recovered  must  be  supposed  to  be  equal  in  both  actions :  Smith  v. 
Mapleback  (2);  which  does  not  apply  to  the  present  instance,  as 
the  damages  to  which  the  defendant  could  be  entitled  as  against 
the  plaintiff,  by  reason  of  his  suing  upon  the  notes  before  a  dis- 
continuance of  the  quarterly  payment,  can  in  no  view  be  assumed 
to  be  equal  to  the  plaintiff 's  demand. 

Neither  is  the  decision  in  this  case  inconsistent  with  the  several 
cases  in  which  it  has  been  held  that  a  party  accepting  a  negotiable 
security  payable  in  future  for  and  on  account  of  an  antecedent 
demand  cannot,  until  after  such  negotiable  security  has  become 
due  and  been  dishonoured,  sue  for  such  antecedent  demand ; 
because,  independently  of  the  consideration  of  how  far  the  accept- 
ance of  such  negotiable  security  may  be  deemed  payment  for  the 
time,  all  such  decisions  seem  to  be  grounded  upon  the  peculiar 
nature  of  the  negotiable  instruments,  and  are  deemed  to  be 
necessary  exceptions  to  the  general  rules  of  law,  in  favour  of  the 
law  merchant :  see  note  (c)  to  Holdipp  v.  Otway  (3). 

The  case  of  Stracy  v.  The  Bank  of  England  (4)  was  cited,  on  the       [  874 } 
defendant's  behalf,  as  an  authority  to  the  effect  that  a  right  to 
bring  a  personal  action  may  be  suspended  by  agreement,  without 
operating  as  a  release  or  extinguishment.     But,  upon  examination, 
it  will  be  found  probably  not  to  be  an  authority  bearing  upon  the 

(1)  See  also  the  conclusion  of  Ayloffe         (3)  2  Wms.  Saund.  103  b  (6th  ed.). 
V.  Scrimpehire,  Garth.  64.  (4)  6  Bing.  754. 

(2)  1  T.  R  441,  446. 
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Ford  point.  The  action  was  brought  to  recover  damages  for  an  alleged 
Bificif.  breach  of  a  pablic  duty  in  not  making  a  transfer,  upon  request,  of 
certain  stock,  to  which  the  plaintiffs  were  entitled  ;  the  defendants 
insisted  that  the  plaintiffs  had  for  good  consideration  agreed  not  to 
make  such  request  until  they  had  themselves  done  certain  acts; 
and  alleged  that  the  plaintiffs,  contrary  to  their  agreement,  made 
the  request,  for  the  non-compliance  with  which  they  brought  their 
action,  before  they  had  done  those  acts :  the  defendants  therefore 
contended  that  such  non-compliance  was  no  breach  of  duty  on  their 
part.  There  was  no  right  of  action  suspended  by  the  agreement ; 
as  it  is  clear  from  the  case  that  no  request  had  ever  been  made  to 
the  Bank  to  transfer  the  stock,  and  no  means  had  ever  been  given 
to  enable  the  Bank  to  do  so,  no  name  of  a  transferee  having  been 
given  at  the  time  when  the  agreement  was  made,  nor  for  a  long 
time  afterwards :  consequently,  the  only  right  of  action  the  plaintiffs 
ever  asserted  was  a  right  founded  upon  a  request  made  long  after 
the  agreement.  The  decision,  therefore,  was,  not  that  any  existing 
right  of  action  was  suspended  by  the  agreement,  but  that  the 
plaintiff  suspended  his  right  to  call  upon  the  defendants  to  make  a 
transfer  until  after  he  had  done  the  acts  mentioned  in  the  agree- 
[  •876  ]  ment.  And,  although  the  expression  of  suspending  *an  action  was 
used,  perhaps  inaccurately,  yet  it  is  plain  that  they  referred  to  the 
right  to  call  for  the  transfer  of  the  stock,  and  to  that  only.  At  all 
events,  as  a  decision  upon  the  point  for  which  the  case  was  cited, 
it  could  not  be  supported,  as  it  would  be  inconsistent  with  an 
undoubted  principle  of  law  and  an  undeviating  course  of  authority. 
In  the  result,  we  are  of  opinion  that  the  plea  in  question  is  bad 
in  substance,  and  that  the  judgment  which  has  been  pronounced 
upon  it  in  favour  of  the  defendant  must  be  reversed,  and  a  judg- 
ment entered  for  the  plaintiff,  non  obstante  veredicto,  upon  the 
confession  and  insufiBicient  avoidance  in  the  plea. 

Judgment  accordingly. 
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IN    THE    QUEEN'S  .  BENCH. 


REG.  V.  EAST   MAEK  (1).  i8« 

(11  Q.  B.  877—884;  S.  C.  17  L.  J.  Q.  B.  177;  12  Jur.  332.)  ^ 

On  the  trial  of  an  indictment,  for  non -repair  of  a  road,  against  a  tithing,  ^  ^ 
bound  by  custom  to  repair  all  public  roads  therein,  it  appeared  that  the 
road  had  formed  part  of  the  waste  of  a  manor,  and  had  been  set  out  as  a 
private  road  by  award  of  Commissioners  under  a  private  Inclosure  Act,  and 
had  been  used  by  the  public  generally  ever  since  it  had  been  so  set  out.  A 
Ix)rtion  of  the  waste  had  been  allotted  to  the  lord  (as  the  Act  directed)  in 
respect  of  his  interest  in  the  soil. 

After  verdict  for  the  Crown,  it  was  argued,  for  the  defendants,  on  motion 
to  enter  a  verdict  for  them,  that  the  soil  of  the  road  had  been  taken  from 
the  lord,  and  transfen*ed  to  no  other  person,  and  therefore  there  was  no 
owner,  or  none  against  whom  a  dedication  to  the  public  could  be  presumed; 
and  that,  if  the  Crown  were  the  owner,  the  jury  should  have  been  directed 
that  stronger  evidence  was  necessary  to  raise  a  presumption  of  dedication 
than  if  the  owner  had  been  a  private  person. 

Held,  that  dedication  might  be  presumed  against  the  Crown  from  long 
acquiescence  in  public  user ;  and  that  the  jury  were  rightly  directed  to  con- 
sider whether  the  owner,  whoever  he  might  be,  had  consented  to  the  public 
user  in  such  a  manner  as  to  satisfy  the  jury  that  a  dedication  to  the  public 
was  intended. 

Indictment  for  non-repair  of  a  road.  The  indictment  alleged 
that  the  inhabitants  of  the  tithing  had  been  immemorially  used  &c. 
to  repair  all  common  highways  within  the  tithing,  which,  but  for 
such  usage,  &c. ;  and  that  the  road  in  question  was  such  a  highway. 
'Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Somersetshire  Spring 
Assizes,  1847,  it  appeared  that  the  road  in  question  had  been 
set  out  as  a  private  road  by  Commissioners  appointed  under  stat. 
34  Geo.  III.  c.  16  (private),  "  for  dividing,  allotting,  and  inclosing 
certain  moors,  commons,  or  waste  lands,  called  Little  Mark  Moor 
and  Summer  Leaze,  and  all  the  other  open,  common,  or  waste  lands 
in  the  manor  of  East  Mark,  within  the  parish  of  Mark,  in  the  county 
of  Somerset."  Sect.  11  authorised  the  Commissioners  to  extinguish 
all  rights  of  common  over  the  lands  to  be  inclosed  under  the  Act. 
Sect.  13  authorised  the  Commissioners  to  set  out  both  public  and 
private  roads  on  and  by  the  sides  of  the  lands  to  be  divided  and 
allotted ;  the  public  roads  to  be  *repaired  in  such  manner  as  other  [  *878  ]; 
public  roads  are  directed  to  be  repaired  by  the  laws  of  the  realm ; 
the  private  roads   to  be   repaired   by  such  persons  and  in  such 

(1)  Cited  in   Vernon  v.  St,    James*      v.  Walsh  (1881)  6  App.  Cas.  636,  642, 
Vestrt/  (1880)  16  Ch.  D.  449,  456,   50      50  L.  J.  P.  C.  55.— A.  C. 
L.  J.  Ch.  81,  and  approved  in  'Turner 
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TiBQ.  manner  as  the  Commissioners  should  award  :  the  grass  and  herbage 
East  Mark,  growing  upon  any  of  the  public  and  private  roads  to  be  set  out  to  be 
and  for  ever  remain  to  and  for  the  use  and  benefit  of  such  persons 
as  the  Commissioners  by  their  award  should  appoint.  Section  14 
enacted :  "  That  after  the  said  Commissioners  shall  have  set  out 
and  allotted  the  several  and  respective  parts  and  parcels  of  the  said 
moors,  commons,  or  waste  lands,  for  the  purposes  aforesaid,  they 
the  said  Commissioners  shall,  and  they  are  hereby  authorised  and 
required  to  set  out,  allot,  inclose,  and  award  to  and  for ''  Michael 
Hicks  Beach,  ''  as  lord  or  owner  of  the  soil  of  the  said  moors, 
commons,  or  waste  lands,  in  respect  of  his  right  and  interest  in  the 
said  soil  in  the  said  moors,  commons,  or  waste  lands,  such  certain 
parts  or  parcels  thereof  as  to  the  said  Commissioners  shall  seem 
meet,  so  that  such  parts  or  parcels,  so  to  be  allotted  and  set  out  to 
the  said  lord  of  the  said  soil  be  not  more  than  one  twentieth  part 
of  the  remaining  parts  of  the  said  moors,  commons,  or  waste  lands 
(quality,  situation  and  convenience  considered).*'  Section  17 
authorised  the  Commissioners  to  allot  '^  all  the  residue  and  remainder 
of  the  said  moors,  commons,  or  waste  lands  unto,  for,  and  amongst 
every  person  or  persons,  proprietor  and  proprietors  interested 
therein,  in  respect  of  their  several  and  respective  rights  in,  over,  and 
upon  the  same."  Section  28  provided  ''  that  nothing  in  this  Act 
shall  prejudice,  lessen,  or  defeat  the  right,  title,  or  interest  of** 
M.  H.  B.,  "  as  lord  of  the  said  manor  of  East  Mark,  or  any 
[  *S79  ]  future  lord  or  lords  of  the  said  manor,  *in  and  to  the  seigniories, 
royalties,  rights,  and  services  belonging  thereto,  but  the  said '' 
M.  H.  B.,  "  and  all  future  lords  "  &c.,  **  shall  and  may,  from  time 
to  time,  and  at  all  times  for  ever  hereafter  hold  and  enjoy  all  mines, 
minerals,  goods  and  chattels  of  felons  and  fugitives,  felons  of 
themselves,  and  persons  put  in  exigent,  deodands,  waifs,  estrays, 
forfeitures  and  all  other  rights,  royalties,  jurisdictions  and  pre- 
eminences whatsoever  to  the  said  manor  appendant  or  appertaining 
(other  than  and  except  such  for  which  compensation  is  directed  to 
be  made  by  this  Act)  in  as  full,  ample,  and  beneficial  manner  as  he 
and  they  could  or  might  have  held  and  enjoyed  the  same,  in  case 
this  Act  had  not  been  made."  The  last  section  also  saved  to  the 
Crown,  and  to  all  persons  and  bodies  politic  and  corporate,  &c. 
''  (other  than  and  except  the  several  persons  to  whom  any  allotment 
or  allotments  shall  be  made,  and  whose  rights  are  intended  to  be 
hereby  barred  and  extinguished)  all  such  estates,  rights,  title, 
interest,  claim,  and  demand,  which  they,  any,  or  every  of  them  had 
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and  enjoyed  of,  in,  to,  or  out  of  the  said  moors,  commons,  or  waste        Bkq. 
lands,  so  intended  to  be   divided  and  inclosed,  or  exchanged  as  £a»t  Mabk, 
aforesaid,  at  the  time  of  passing  this  Act,  or  could  or  might  have 
held  and  enjoyed  in  case  the  same  had  not  been  made." 

The  award,  dated  January  4th,  1797,  extinguished  rights  of 
common  over  the  moor ;  and,  after  setting  out  the  road  in  question 
and  other  roads  as  private  roads,  directed  that  the  said  private  roads 
should  be  kept  in  repair  by  the  inhabitants  of  the  tithing,  and  that 
the  grass  and  herbage  growing  and  renewing  upon  them  should 
be  and  remain  for  ever  for  the  use  and  benefit  of  the  respective 
owners  and  occupiers  for  the  *time  being  adjoining  to  such  roads.  L  *^^^  1 
Besides  the  other  allotments  directed  by  the  Act,  the  award  made  an 
allotment  to  the  lord  of  the  manor  *'  as  lord  or  owner  of  the  soil  of 
the  said  moors,  commons  or  waste  lands  in  respect  of  his  right  and 
interest  in  the  said  soil  in  the  said  moors,"  &c.,  "  and  to  and  for  the 
future  lord  or  lords  of  the  said  manor  of  East  Mark."  It  was  con- 
ceded that  so  much  of  this  award  as  imposed  the  liability  to  repair 
the  private  roads  upon  the  inhabitants  was  illegal,  because  the 
inhabitants  derived  no  benefit  from  the  enclosure. 

Evidence  was  given  of  an  immemorial  custom  to  repair,  as 
alleged  in  the  indictment ;  and  also  that  the  road  in  question  had 
been  used  by  the  public  generally  ever  since  it  had  been  set  out. 

For  the  defendants  it  was  contended  that  there  was  no  evidence 
of  dedication,  inasmuch  as  the  interest  in  the  soil  had  been  taken 
out  of  the  lord  by  force  of  the  allotment  made  to  him  in  lieu  of 
such  interest ;  and  that  there  was  no  owner,  or,  at  all  events,  no 
owner  by  whom  the  dedication  could  have  been  made.  Poole  v. 
Huskinaon  (i)  was  cited  in  answer,  where  Parke,  B.  observes,  in  his 
judgment:  ''As  to  the  ownership  of  the  soil,  I  do  not  apprehend 
that  there  is  any  difficulty.  It  remains  in  the  lord  of  the  manor, 
for  that  portion  of  the  soil  only  is  taken  from  him  for  which  he 
receives  compensation,  and  which  is  allotted  to  others."  The  learned 
Judge,  after  adopting  the  language  of  Pabke,  B.  in  the  same  case, 
that,  "  In  order  to  constitute  a  valid  dedication  to  the  public  of  a 
highway  by  the  owner  of  the  soil,  it  is  clearly  settled  that  there  must 
be  an  intention  to  dedicate — ^there  must  be  an  *ardmtiB  dedicandi,  of  [  •881  ] 
which  the  user  by  the  public  is  evidence,  and  no  more,"  added  that 
there  could  not  be  land  without  an  owner ;  that,  if  the  dictum  of 
Pabeb,  B.  were  correct,  the  ownership  remained  in  the  lord ;  but 
that,  at  all  events,  it  must  be  in  somebody ;  and  that  it  was  for  the 
(I)  63  R.  R.  782  (U  M.  &  W.  827). 
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Bko.        jury  to  consider  whether  the  owner,  whoever  he  might  be,  bad 

East  Mabk.    consented  to  the  public  user  in  such  a  manner  as  to  satisfy  the  jury 

that  he  intended  to  dedicate  a  highway  to  the  public.    Verdict  for 

the  Grown ;  leave  being  given  to  move  to  enter  the  verdict  for  the 

defendants. 

Cockbum,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 
He  cited  BarracUmgh  v.  Johnson  (i).  Rex  v.  Edmonton  {i)  and 
Haiyer  v.  Charlesworth  (3) ;  and  contended  that  the  learned  Judge 
had  directed  the  jury,  on  the  authority  of  Poole  v.  Huskinson  (4), 
that  the  ownership  of  the  soil  was  in  the  lord,  whereas  the  award 
had  taken  it  from  him ;  and  that  the  jury  ought  to  have  been 
directed  that,  if  the  ownership  were  in  the  Crown,  much  stronger 
evidence  would  be  necessary  to  raise  a  presumption  of  dedication 
than  if  the  ownership  were  in  a  private  person. 

Kinglake,  Serjt.  and  Fitzherbert  now  showed  cause: 

There  is  no  ground  for  entering  a  verdict  for  the  defendants. 
The  learned  Judge  did  not  state  that  the  soil  remained  in  the  lord ; 
but,  passing  by  any  question  as  to  the  ownership  of  the  soil, 
directed  the  jury  to  consider  whether  the  owner,  whoever  be  might 
be,  had  dedicated  the  road  to  the  public.  This  direction  was 
[  ♦882  ]  *correct,  whether  the  lord  or  the  Crown  was  the  owner.  But  the 
lord  was  the  owner ;  for  so  much  only  is  taken  from  him  as  is 
allotted  to  others:  Poole  v.  Huskinson  (4). 

Cockbum  and  Barstow^  contra  : 

The  learned  Judge  was  understood  to  direct  the  jury  expressly* 
on  the  authority  of  Poole  v.  Huskinson  (4),  that  the  lord  continued 
to  be  owner  of  the  soil.  But  the  statute  clearly  divested  him  of  all 
interest  in  the  soil ;  he  is  to  have  a  certain  portion  of  the  soil  in 
lieu  of  the  whole ;  the  express  saving  of  his  interest  in  the  minerals 
by  the  Act  favours  this  construction.  To  whom  then  did  the  soil 
belong  ?  Perhaps  to  no  one  :  Rex  v.  Edmonton  (2)  seems  to  show 
that  such  a  state  of  things  is  possible.  At  all  events,  to  support 
this  verdict,  it  is  not  sufficient  that  there  was  some  owner ;  there 
must  have  been  an  owner  who  knew  that  he  was  so,  or  his  consent 
to  the  public  user  cannot  be  presumed.  And  the  jury  should  have 
been  directed  that  much  stronger  evidence  of  dedication  would  be 

(1)  47  R.  R.  506  (8  Ad.  &  El.  99),  (3)  28  R.  R  405  (4  B.  &  C.  574). 

(2)  1  Moo.  &  Rob.  24.  (4)  63  R.  R.  782  (II  M.  &  W.  827). 
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necessary  as  against  the  Grown  than  as  against  the  lord,  who  is         rbo. 
likely  to  be  present  in  the  neighbourhood,  and  to  be  cognisant  of  his  ^^^  mark, 
rights  and  of  any  invasion  of  them. 

Lord  Dbnman,  Ch.  J. : 

The  law,  as  lately  laid  down,  has  led  the  Courts  into  very  incon- 
venient inquiries.  If  a  road  has  been  used  by  the  public  between 
forty  and  fifty  years  without  objection,  am  I  not  to  use  it,  unless  I 
know  who  has  been  the  owner  of  it  ?  The  Crown  certainly  may 
dedicate  a  road  to  the  public,  and  *be  bound  by  long  acquiescence  in  [  •sss  ] 
public  user.  I  think  the  public  are  not  bound  to  inquire  whether 
this  or  that  owner  would  be  more  likely  to  know  his  rights  and  to 
assert  them  ;  and  that  we  have  gone  quite  wrong  in  entering  upon 
such  inquiries.  Enjoyment  for  a  great  length  of  time  ought  to 
be  sufficient  evidence  of  dedication,  unless  the  state  of  the  property 
has  been  such  as  to  make  dedication  impossible.  The  direction  of 
the  learned  Judge  seems  quite  right ;  he  evidently  stopped  short  of 
any  inquiry  as  to  the  ownership  of  the  soil. 

Patteson,  J. : 

The  direction  was  quite  right.  There  may  be  a  dedication  by 
the  Crown;  and  I  think  in  these  cases  we  ought  not  to  inquire 
very  nicely  into  the  ownership  of  the  soil  or  into  the  evidence  of 
any  precise  intention  to  dedicate.  If  property  is  under  lease,  of 
course  there  can  be  no  dedication  by  the  lessee,  to  bind  the  free- 
hold. My  brother  Williams  did  not  lay  it  down  that  the  soil  did 
belong  to  the  lord ;  and  I  think  it  is  quite  unnecessary  that  we 
should  now  inquire  to  whom  it  belonged. 

WiGHTMAN,  J.  : 

The  direction  was  quite  right.  The  fallacy  has  been  occasioned 
by  the  reference  to  Poole  v.  Huskinson  (i),  where  it  was  held  that 
the  soil  was  in  the  lord.  The  learned  Judge  merely  referred  to 
that  decision  as  showing  what  might  be  the  case ;  but,  if  the  whole 
of  the  summing  up  is  looked  at,  it  is  clear  that  he  did  not  state  that 
the  soil  was  in  the  lord ;  and  he  expressly  left  it  to  the  jury  to  say 
whether  the  owner,  whoever  he  might  be,  intended  to  dedicate. 

Erle,  J. :  [  884 1 

In  this  case  there  was  uninterrupted  user  of  the  road  by  the 

(1)  63  E.  E.  782  (11  M.  &  W.  827). 
n.n. — VOL.  Lxxv.  42 
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Bxe.  public  for  about  fifty  years.  I  think  the  learned  Judge  would  have 
Sa8t  Makk.  l>^^  quite  justified  in  telling  the  jury  that,  although  there  must  be 
an  intention  on  the  part  of  the  owner  to  dedicate,  such  user  was  so 
strong  an  evidence  of  his  intention  that  the  jury  ought  to  find  in 
favour  of  the  dedication,  unless  there  was  some  evidence  that  he 
did  not  consent.  The  direction  was  much  more  favourable  to  the 
defendants  than  that  would  have  been. 

Rule  discharged. 


i«^8.       DOE  D.  EAEL  OF  SHEEWSBURY  v.  THOMAS  KEELING. 

Ayril  19. 

May  11.  (11  Q.  B.  884—890 ;  S.  C.  17  L.  J.  Q.  B.  199 ;  12  Jur.  433.) 

r  gg^  1  On  the  trial  of  an  ejectment,  in  order  to  account  for  an  apparently 

adverse  posseBsion  by  defendant,  the  lessor  of  plaintiff  proposed  to  proTe 
that  defendant  had  held  under  a  lease  granted  by  a  party  through  whom 
lessor  of  plaintiff  claimed,  dated  seventy  years  back,  which  had  expired 
three  years  back.  The  lease  was  oifered  in  evidence ;  and  it  appeared  that 
it  had  been  seen  in  the  hands  of  the  land  agent  of  the  lessor  of  the  plaintiff, 
that  the  agent  was  in  the  assize  town  the  day  before  the  trial,  but  had  left 
it  and  had  not  yet  returned ;  and  that  his  bag  was  cut  open  in  Court,  and 
the  lease  taken  from  it,  by  the  plaintiff's  attorney.  The  Judge  having 
Injected  the  evidence,  and  nonsuited  the  plaintiff : 

Held  that  the  evidence  ought  to  have  been  received :  and  a  new  trial  was 
granted. 

Ejectment  for  messuages  and  lands  in  Staffordshire.  On  the 
trial,  before  Patteson,  J.,  at  the  last  Staffordshire  Assizes,  it 
appeared  that  John,  Earl  of  Shrewsbury,  the  first  lessor  of  the 
plaintiff,  claimed  through  George,  late  Earl  of  Shrewsbury  ;  and 
that  the  defendant  held  as  tenant  to  his  father,  Thomas  Keeling 
the  elder,  who  had  been  in  possession  for  more  than  forty  years. 
The  plaintiff's  counsel  proposed  to  meet  this  by  proving  that 
[  *8d5  ]  Keeling,  the  father,  held  *under  a  lease  granted  by  Earl  George  in 
1776  for  ninety-nine  years,  determinable  upon  three  lives,  to  John 
Smith,  who  had  assigned  to  Keeling,  the  father,  and  Allen,  the 
second  lessor  of  the  plaintiff,  in  1800;  and  that  the  last  of  the 
lives  expired  in  1845.  Allen  now  claimed  under  a  later  lease  from 
the  first  lessor  of  the  plaintiff.  The  lease  of  1776  was  produced  by 
the  attorney  for  the  plaintiff,  who  said  that  he  had  seen  it  in  the 
custody  of  Thomas  Ward,  land  agent  to  the  present  Earl  of 
Shrewsbury :  that  Ward  was  in  the  assize  town  on  the  day  before 
the  trial,  but  had  left  it,  and  had  not  returned :  and  that  he,  the 
attorney,  had  taken  it  from  Ward's  carpet  bag,  having  cut  the  bag 
open  in  Court  for  the  purpose.  It  appeared  to  be  executed  by  Earl 
George  only.     The  learned  Judge,  on  objection,  refused  to  receive 
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the  evidence.  The  counsel  for  the  plaintiff  then  tendered  in 
evidence  the  assignment  of  the  lease,  which  had  been  taken  from 
Ward's  bag  in  the  same  way  and  at  the  same  time,  and  proposed, 
if  necessary,  to  put  this  into  the  hands  of  Allen,  the  second  lessor 
of  the  plaintiff  and  assignee  of  the  leasee  who  was  then  in  Court, 
and  take  it  back  from  him.  The  learned  Judge,  however,  thought 
that  it  could  not  be  made  admissible.    The  plaintiff  was  nonsuited. 

Talfourd,  Serjt.  now  moved  for  and  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  the  rejection  of  evidence.  On  a  later 
day  in  this  Term  (i), 

Whateley  and  Greaves  showed  cause  : 

The  lease  of  1776  was  not  shown  to  come  from  the  proper 
custody.  The  rule  as  to  proving  that  ancient  documents  come 
^from  the  proper  hands  is  laid  down  in  1  Stark.  Ev.  888,  &c. 
(3rd  ed.),  Chelsea  Water-Works  Company  v.  Cowpe}'{2),  Swinnerton 
V.  Marquis  of  Stafford  (s),  at  Nisi  Prius  before  Lawrence,  J.  (who 
relied  on  a  case  of  MicheU  v.  Iiabbetts{4,),  and  Doe  d.  Neale 
v.  Samples  (5).  It  has  never  been  decided  that  the  attorney  of  the 
party  entitled  to  the  custody  of  the  lease  represents  the  party  in 
this  respect.  No  reason  was  given  for  the  absence  of  Ward :  had 
he  been  examined,  he  would  have  stated  whether  he  had  held  the 
lease  for  the  lessor  of  the  plaintiff  or  for  some  third  party.  The 
attorney  here  did  not  even  produce  in  his  character  of  attorney : 
and  Ward,  for  any  thing  that  appeared,  had  no  right  whatever  in 
which  he  could  keep  the  document :  he  was  no  more  than  agent  of 
the  lessor  of  the  plaintiff  for  receiving  rents.  Evans  v.  Rees  (6) 
shows  that  it  is  not  enough  that  a  manor  book  be  produced  in 
Court  by  the  counsel  for  the  lord  of  the  manor,  or  his  steward,  or 
the  lord  himself  (7),  but  that  there  must  be  a  sworn  witness.  A 
deed,  sworn  to  come  from  the  custody  of  the  attorney  of  the  party 
beneficially  interested  in  the  premises  to  which  it  related,  was 
admitted  in  Doe  d.  Jacobs  v.  Phillips  (s) :  but  there  it  also  appeared 
that  the  attorney  acted  generally  for  the  family  of  such  party. 
Here,  if  it  had  appeared  that  either  the  attorney  or  Ward  kept  the 
other  deeds  of  the  lessor  of  the  plaintiff,  the  objection  might  not 
have  arisen.     Or  it  might  have  been  removed  by  evidence  of  acting 

(1)  May  lltii,  1848.  (6)  50  R.  R.  366  (10  Ad.  &  El.  151). 

(2)  1  Esp.  N.  P.  C.  275.  (7)  Admitted,  in  that  case,  to  be  the 

(3)  3  Taunt.  91.  real,  though  not  the  formal,  plaintiff. 

(4)  Not  reported.  (8)  70  R.  R.  440  (8  Q.  B.  158). 

(5)  47  R.  R.  528  (8  Ad.  &  El.  151). 
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with  reference  to  the  document,  ^whieh  evidence  should  always  be 
given  unless  the  antiquity  of  the  document  prevents  it :  1  Phil.  Ev. 
277  (9th  ed.),  Clarkson  v.  Woodhouse  (i) :  the  importance  of  such 
evidence  appears  from  Barnes  v.  Maivson  (2)  and  Manhy  v.  Curtis  (s). 
Randolph  v.  Gordon  (4)  shows  the  necessity  of  accounting  for  the 
possession  of  ancient  books. 

As  to  the  assignment :  the  parties  entitled  to  the  custody  were 
the  assignees,  Keeling,  the  defendant's  father,  and  Allen,  one  of 
the  lessors  of  the  plaintiff.  Ward  could  not  be  the  proper  person 
to  have  the  custody.     Keeling,  the  father,  might  have  been  called. 


[  •888  ] 


Talfourd,  Serjt.  and  Whitmore,  contra  : 

As  to  the  lease  of  1776.  The  true  principle  is  laid  down,  in 
Doe  d.  Jacobs  v.  Phillips  (5),  by  Coleridge,  J.,  who  says :  "  Evidence 
of  the  custody  from  which  a  deed  thirty  years  old  comes  is  given, 
not  as  a  ground  for  reading  the  instrument  for  or  against  a  party, 
but  only  to  afford  the  Judge  reasonable  assurance  of  its  authen- 
ticity." There  was  such  assurance  here.  The  questions  on  this 
point  have  ordinarily  arisen  where  the  document  has  been  the 
property,  either  of  the  public,  or  of  some  person  other  than  the 
parties  to  the  cause.  But,  when  the  document  belongs  to  a  party 
in  the  cause,  it  cannot  signify  whether  the  document  is  brought 
from  his  muniment  room,  or  produced  from  his  pocket,  or  from 
the  hands  of  his  agent,  attorney,  or  counsel.  In  Doe  d.  Jacobs  v. 
Phillips (5)  Patteson,  J.  said:  "It  would  be  most  inconvenient, 
if,  *in  cases  where  a  deed  is  produced  by  the  party's  attorney, 
inquiries  were  to  be  made  how  and  where  he  got  it."  There  can, 
in  principle,  be  no  difference  between  this  case  and  that  of  an 
unexpired  lease  thirty  years'  old :  yet  in  the  latter  instance  it  is 
never  thought  necessary  to  inquire,  if  it  is  produced  on  the  part  of 
the  lessor,  where  he  kept  it.  "In  ordinary  cases,"  "  where  the 
instrument  is  produced  by  one  who  has  an  interest  in  it,  it  is  not 
necessary  to  show  where  the  instrument  has  been  kept : "  1  Stark. 
Ev.  383  (Brd  ed.) ;  and,  again,  "  in  some  instances  the  party  who 
offers  the  instrument  in  evidence  is  the  proper  depositary,  and  then 
no  proof  of  custody  is  necessary  :  "  ib.  886.     This  rule  suflSciently 


(1)  3  Doug.  189;  5.  C.  note  (a)  to 
Batesou  v.  Green,  5  T.  E.  412  (see  53 
R.  R.  i>.  100.  note  1). 

(2)  14R.R397(1M.  &S.  77). 

(3)  1  Price,  225.    As  to  this  case, 


see  Bertie  v.  Beaumont,  2  Pitce,  303, 
308. 

(4)  19  R,  R.  633  (5  Price,  312). 

(5)  70  R.  R.  440  (8  Q.  B.  158). 
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appears  from  Rex  v.  Ryton  (i)  and  Rex  v.  Netherthong  (2).  Now 
the  party  entitled  to  the  custody  of  an  expired  lease  is  the  rever- 
sioner :  Plaxton  v.  Dare  (3) ;  therefore  the  lessor  of  the  plaintiff, 
Lord  Shrewsbury,  is  a  party  in  the  situation  contemplated  by 
Mr.  Starkie. 

As  to  the  assignment :  in  strictness  the  custody  should  be  that 
of  the  assignees,  that  is,  of  Allen  and  Keeling.  Allen  took  the 
custody  in  Court:  the  fact  that  it  had  previously  been  in  the 
custody  of  Lord  Shrewsbury's  agent  did  not  make  this  the  less  fit. 
If  Allen's  was  not  the  fit  custody,  then  the  document  was  admis- 
sible as  coming  from  the  custody  of  Lord  Shrewsbury's  agent. 
Or,  supposing  that  the  assignor  was  the  proper  depositary  after 
the  lease  had  expired,  the  assignee  might  still  keep  it  till  claimed : 
and  this  was  enough  to  satisfy  the  Judge  of  the  authenticity. 

LoBD  Denman,  Gh.  J. : 

Gases  of  this  sort  are  peculiar,  because  the  Judge  is  in  the 
situation  of  a  jury :  and,  where  perhaps  we  might  not  agree  with 
his  decision,  we  often  say  that  we  will  not  interfere.  In  this  case, 
however,  I  own  that  I  should  have  had  no  doubt  in  receiving  the 
evidence.  Most  of  the  reported  cases  are  decisions  in  favour  of 
receiving  documents,  on  the  ground  that  they  have  come  from 
proper  custody  :  and  the  Gourts  ought,  I  think,  to  be  liberal  in  this 
respect.  Then,  secondly,  comes  the  question  whether  the  learned 
Judge  was  here  so  far  wrong  that  we  ought  to  set  aside  his  ruling. 
In  Rees  v.  Walters  (4)  Parke,  B.  said  :  "  I  rather  think  it  is  for  the 
Judge  to  say  whether  a  document  is  produced  from  the  proper 
custody  or  not,  and  we  cannot  interfere  unless  we  think  it  wrong." 
In  Doe  d.  Jacobs  v.  Phillips  (5)  we  did  set  aside  a  decision  of  my 
brother  Parke,  thinking  him  wrong.  Acting  on  that,  I  think  we 
are  bound  to  say  here  that  my  learned  brother  was  wrong,  and  to 
make  the  rule  absolute :  the  preponderance  of  authority  was  greatly 
in  favour  of  admitting  the  evidence. 

WiGHTMAN,  J.  : 

I  am  entirely  of  the  same  opinion.     Since  Plaxton  v.  Dare  (6)  it 


(1)  5  T.  B.  259. 

(2)  2M.  &S.  337. 

(3)  oMan.&Ey.  1;  S.C.  lOB.&C. 
17,  where,  however,  the  point  is  not 
noticed :  nor  does  it  appear,  by  either 
report,  to  have  been  expressly  adverted 


to  at  the  Bar  or  by  the  Court. 

(4)  3M.  &W.  527,531. 

(5)  70  E.  B.  440  (8  Q.  B.  158).    See 
Beg.  V.  Kenilworthy  7  Q.  B.  642. 

(6)  5  Man.  &  By.  1. 
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has  been  understood  that  the  proper  custody  of  an  expired  lease  is 
that  of  the  lessor,  and  that  it  may  be  produced  by  him.  Here  the 
lease  of  1776  comes,  not  indeed  from  the  direct  custody  of  Lord 
Shrewsbury,  but  from  that  of  a  person  who  represents  him  as  to 
the  property  in  question.  The  case  therefore  is  directly  witiiin  the 
rule,  that  documents  *are  admissible  which  are  found  in  a  place  in 
which,  or  in  the  hands  of  a  person  with  whom,  they  might  be 
expected  to  be  found.  It  is  not  necessary  that  it  should  be  the 
most  proper  custody ;  for  then  no  question  would  arise :  the  cases 
discussed  have  been  those  in  which  the  custody  has  been  other  than 
that  which  was  strictly  the  most  proper  (i).  Here  the  lease  is 
found  in  the  custody  of  the  agents,  which  appears  to  me  quite 
sufficient. 

Patteson,  J. : 

I  think  I  acted  too  strictly  in  refusing  this  evidence.  I  thought 
I  saw  danger  in  admitting  it :  but  I  am  now  of  opinion  that  I  was 
mistaken  (2). 


Rule  absobUe. 


1850. 
April  90. 

[904] 


BURLING  V.   EEAD  and   Others. 

(11  Q.  B.  904—909;  S.  C.  19  L.  J.  Q.  B.  291.) 

To  a  declaration  in  trespass,  charging  that  defendant  broke  and  entered 
plaintiff's  workshop,  while  plaintiff  was  inhabiting  and  present  in  it,  and, 
while  plaintiff  was  so  inhabiting  and  present,  pulled  it  down,  defendant 
pleaded  pleas  asserting  that  the  workshop  was  defendant's,  and  denying  that 
it  was  plaintiff's. 

Held  that,  on  issues  joined  upon  these  averments,  it  was  immaterial 
whether  plaintiff  was  or  was  not  inhabiting  and  present  at  the  time  of  the 
alleged  trespass ;  and  that  defendant  was  entitled  to  the  verdict  upon  proof 
that  he  had  a  right  to  the  soil. 

Trespass.  The  first  count  charged  that  defendants,  on  &c.,  with 
force  and  arms  and  with  a  strong  hand,  broke  and  entered  a  work- 
shop of  plaintiff,  situate  in  the  parish  of  Haddenham  in  the  county 
of  Cambridge,  that  is  to  say  &c.  (abuttals),  in  which  said  workshop 
plaintiff  was,  at  the  said  several  days  &c.,  inhabiting  and  actually 
present,  and  then  made  a  great  noise  dsc,  and  also  then,  and  while 
the  plaintiff  was  inhabiting  and  actually  present  in  the  said  work- 
shop, pulled  down,  prostrated  &c.  the  chimneys,  roof  <&c.,  and 
pulled  down  &c.  and  removed  certain  fixtures  of  plaintiff,  to  wit  &c.. 


(1)  See  Buliop  of  Meath  v.  Marquew 
of  Wincheater,  42  E.  E.  38  (4  CI.  &  Fin. 
445);    Doe  d.    Neate  v.    Samples,    47 


E.E.  d28(8Ad.&El.  151). 
(2)  Erie,  J.  was  absent. 
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then  affixed  to  and  part  of  the  said  workshop,  and  also  then,  with  Bublino 
force  and  arms  and  with  a  strong  hand,  and  while  plaintiff  was  r^d. 
inhabiting  and  actually  present  in  the  said  workshop  as  aforesaid, 
palled  down,  prostrated,  destroyed  and  levelled  to  the  ground 
the  chimneys,  roof,  walls  &c.,  and  palled  down  and  removed  certain 
fixtures  and  effects  of  plaintiff,  to  wit  &c.,  then  affixed  to  and  part 
of  the  workshop,  and  also  then,  with  force  and  arms  and  with  a 
strong  hand,  and  while  plaintiff  was  inhabiting  and  actually  present 
in  the  workshop  as  aforesaid,  pulled  down,  prostrated,  and 
demolished  the  workshop,  and  also,  during  the  time  ^aforesaid,  [  *905  i 
seized  and  took  the  materials  &c.,  of  plaintiff,  and  carried  away  and 
converted  the  same,  and  then,  to  wit  &c.,  with  force  and  arms  and 
with  a  strong  hand,  ejected  and  expelled  plaintiff  from  the  pos- 
session &c.  of  the  said  workshop,  and  kept  him  so  expelled  &c. : 
and  also,  during  the  time  aforesaid,  to  wit  &c.,  with  force  and  arms, 
seized  &c.  divers  chattels,  to  wit  <&c.,  of  plaintiff,  then  being  in  the 
said  workshop  kc.  (alleging  conversion). 

Second  count,  for  assaulting  and  beating  plaintiff,  and  forcing 
him  out  of  the  workshop. 

Pleas  1  and  2,  leading  to  issues  of  fact,  not  now  material. 

3.  To  the  1st  count.  That  the  workshop,  fixtures,  effects, 
materials  and  chattels  were  not,  nor  was  either  &c.,  the  workshop, 
fixtures,  &c.  of  plaintiff,  in  manner  &c. :  conclusion  to  the  country. 
Issue  thereon. 

4.  To  the  1st  count,  except  so  far  as  the  same  charges  defendants 
with  having  committed  the  supposed  trespasses  with  a  strong  hand, 
and  whilst  plaintiff  was  inhabiting  the  said  workshop,  and  actually 
present:  That,  before  and  at  the  said  several  times  when  &c., 
defendants  W.  Pate  the  elder  and  W.  Pate  the  younger  were  the 
churchwardens,  and  James  Bose  and  Jonathan  Tyson  were  the 
overseers  of  the  poor,  of  the  said  parish  of  Haddenham,  duly 
appointed ;  and  that  the  said  workshop,  at  the  several  times  when 
&c.,  was  the  workshop,  soil  and  freehold  of  the  said  churchwardens 
and  overseers :  wherefore  defendants  W.  Pate  the  elder  and  W.  Pate 
the  younger,  as  such  churchwardens,  in  their  own  right,  and  Bead, 
B.  Pate  and  W.  M.  Pate  as  the  servants  of  the  said  churchwardens 
and  overseers  and  by  their  command,  at  the  several  times  when  &c., 
*broke  &c. :  justifying  the  breaking  and  entering  the  workshop,  [  *906  ] 
making  a  noise  &c.,  breaking  &c.  the  chimneys  &c.,  and  pulling 

down,  &c.  the  workshop  and  seizing  &c.  the  materials  &c.,  and 
removing  the  goods  and  chattels  as  encumbering  &c. :  verification. 
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BuBLiKo  Beplication:  that  the  workshop  was  not  the  workshop,  soil  and 
Read.  freehold  of  the  churchwardens  <fec.,  or  any  or  either  &c. :  conclusion 
to  the  country.    Issue  thereon. 

5.  To  the  2nd  count,  allegation  of  possession,  by  the  church- 
wardens and  overseers,  of  a  workshop,  and  that  plaintifif  was 
unlawfully  there,  with  force  and  arms  making  a  noise  &c. ;  where- 
fore defendants,  in  their  own  right  and  as  servants  (as  before, 
respectively),  requested  plaintiff  to  cease  making  the  noise  &c.,  and 
to  depart,  and,  on  his  refusal,  moUiter  mantis  &c.,  to  remove  him : 
verification.  Beplication,  traversing  the  possession  by  the  church- 
wardens &c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Cambridgeshire 
Assizes,  evidence  was  given,  for  the  plaintiff,  to  show  that  he  had 
built  the  workshop,  and  that  the  defendants  entered  and  took 
possession  of  it,  and  pulled  it  down,  while  the  plaintiff  was  in  it ; 
and,  for  the  defendants,  to  show  that  the  parish  officers  were  legally 
entitled  to  the  soil  under  stat.  59  Geo.  IIL  c.  12,  s.  17.  The  Lord 
Chief  Baron  told  the  jury  that,  if  they  were  satisfied  that  the 
plaintiff  had  no  right  to  the  possession  of  the  workshop,  and  the 
parish  officers  had  title  to  it,  they  were  entitled  to  take  immediate 
possession,  and,  when  so  in  possession,  to  pull  the  workshop  down ; 
and  that  in  that  case  the  8rd,  4th  and  5th  issues,  so  far  as  regarded 
the  workshop  and  all  affixed  to  the  freehold,  must  be  found  for  tlie 
[•907]  defendants  (i);  for  that,  as  to  those  ^issues,  it  was  immaterial 
whether,  at  the  time  of  the  act  complained  of,  the  plaintiff  was  or 
was  not  in  the  house.  The  jury  found  for  the  plaintiff  on  the  first 
and  second  issues,  and  for  the  defendants  on  the  fourth  and  fifth ; 
and,  on  the  third,  they  found  for  the  plaintiff  so  far  as  regarded  the 
goods  and  chattels,  and  for  the  defendants  so  far  as  regarded  the 
workshop  and  fixtures. 

Prendergast  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  defendants,  supposing  them  to  have  full  title  to  the  soil,  were 
not  warranted  in  entering  and  pulling  down  the  building  while  the 
plaintiff  was  actually  in  it :  Perry  v.  Fitzlioive  (2). 

(Patteson,  J. :  The  question  there  was  as  to  a  commoner  pulling 
down  a  cottage,  said  to  be  a  nuisance,  by  way  of  abating  it,  while 

(1)  See  Jof\($  V.    Chapman,  2  Ex.  (2)  70  E.  B.  626  (8  a  B.  757). 

803. 
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the  inhabitants  were  in  it.     The  question  here  is,  whose  was  the      burlivo 
workshop  ?)  Bjud. 

A  commoner  would  have  as  full  a  right  to  pull  down  the  cottage,  if 
a  nuisance,  as  an  owner  would  have  to  pull  down  his  own  house  : 
whatever  controuled  the  one  right  would  controul  the  other.  The 
law  of  distress  is  controuled  in  the  same  way ;  a  horse  which  a  man 
is  actually  riding  cannot  be  distrained. 

Lord  Campbell,  Gh.  J. : 

I  think  the  direction  was  quite  right,  though  there  is  on  the 
record  the  immaterial  allegation  of  the  plaintiff  being  actually  in 
the  workshop.  The  plaintiff  is  a  trespasser :  what  right  can  he 
have  to  prevent  the  owner  of  the  soil  from  pulling  down  the  house? 
I  pronounce  no  opinion  against  the  decision  in  Perry  v.  Fitzlwwe  (i); 
I  assume  it  to  be  right :  but  that  case  is  clearly  distinguishable  from 
this,  where  the  *house  is  not  the  dwelling-house  of  the  plaintiff,  [  *808  ] 
and  where  the  act  complained  of  is  the  act,  not  of  a  commoner 
who  seeks  to  abate  a  nuisance,  but  of  the  owner  of  the  house.  It 
would  be  giving  a  most  dangerous  extension  to  the  doctrine  in 
Perry  v.  Fitzhaive  (i)  (assuming  the  decision  there  to  be  correct),  if  we 
were  to  hold  that  the  owner  of  a  house  could  not  exercise  the  right 
of  pulling  it  down,  because  a  trespasser  was  in  it. 

Pattbson,  J. : 

In  Perry  v.  Fitzlwwe  (i)  the  action  was  brought  by  the  owner  of 
the  house,  who  was  in  it  at  the  time  of  its  being  destroyed :  and 
the  justification  set  up  was  by  a  person  entitled  to  common  on  the 
land  where  the  house  was  built,  who  made  no  claim  to  title  in  the 
house :  and  we  held  that  the  commoner  could  not  assert  his  right 
of  common  by  knocking  a  house  about  the  ears  of  the  owner. 
There  was  no  pretence  that  the  house  was  not  the  house  of  the 
plaintiff.  But  here  the  defendants  say  that  the  plaintiff  is  a  mere 
stranger,  and  the  jury  so  find.  It  never  can  be  that  a  mere  stranger 
acquires  a  title  by  intrusion,  except  in  the  time  prescribed  by  the 
Statutes  of  Limitation.  The  inhabiting  makes  no  difference :  it 
cannot  prevent  the  owner  of  a  house  from  doing  what  he  likes  with 
it.  The  plaintiff  here  has  no  right  at  all :  in  Perj^  v.  Fitzhowe  (i) 
he  had  the  right  to  the  possession.  That  case  seems  to  have  led  to 
a  mode  of  declaring  under  circumstances  to  which  the  decision  is 

(1)  70  B.  R.  626  (8  Q,  B.  757). 
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BnsLiNo     inapplicable.    It  seems  to  be  now  the  fashion,  in  all  cases  of  trespass 
BxAB^       to  a  house,  to  say  that  the  trespass  was  committed  while  the 
plaintiff  was  in  it. 

[  909  J  WiGHTMAN,  J. : 

I  agree,  and  for  the  reasons  given  by  my  Lord  and  my  brother 
Patteson. 

Erle,  J. : 

It  is  very  important  that  the  distinction  between  Perry  v.  Fitzhowe  (i) 

and  such  a  case  as  this,  pointed  out  by  my  Lord  and  my  brother 

Patteson,  should  be  understood.     Otherwise  parties  might  imagine 

that  they  acquired  some  right  by  merely  intruding  upon  land  in 

the  night,  running  up  a  hut,  and  occupying  it  before  morning.    It 

should  be  made  known  that  that  is  a  misapprehension  of  the  effect 

of  Pen-i/  V.  Fitzlioxve  (i). 

Ride  refused. 


1848.  EOBEKTSON  and  Another  v.  NOKEIS  l%\ 

Fth.  11.  ^ 

May  1.  (11  Q.  B.  916—920 ;  S.  0.  17  L.  J.  a  B.  201  ;  12  Jur.  556.) 

r  Qjg  1  A  husband  takes  a  freehold  interest,  during  the  joint  lives  of  himself  and 

his  wife,  in  land  belonging  to  her  in  fee-simple ;  and  such  interest  passes 
by  the  deed  of  the  husband  alone  (3). 

Covenant,  by  assignees  of  a  lessor  of  land,  against  lessee.  The 
declaration  stated  that  one  Mary  J.  S.  Davis  had  become  seised  of 
the  reversion  in  fee,  as  devisee  of  the  lessor,  that  she  had  inter- 
married with  one  Beymer,  and  that  thereupon  Beymer  and  his 
wife,  in  right  of  his  wife,  became  and  were  seised  in  their  demesne 
[  •917  ]  as  of  fee  of  and  in  the  said  ^demised  premises,  expectant  on  the 
determination  of  the  lease  :  it  then  alleged  that,  by  indenture  &c., 
made  between  Beymer  and  his  wife  of  the  first  part,  Mary  Davis 
her  mother  of  the  second  part,  and  the  plaintifEs  of  the  third  part, 
''Beymer  granted,  bargained,  sold  and  released  unto  the  plaintiffs 
the  said  reversion  of  and  in  the  said  demised  premises,  to  hold  to 
the  plaintiffs,  their  heirs  and  assigns,"  during  the  coverture. 
2nd  plea.  That ''  Beymer  did  not  grant,  bargain,  sell  or  release 

(1)  70  R.  R.  626  (8  Q.  B.  757).  Property  Act,  1882  (45  &  46  Vict,  a  75), 

(2)  Cited  in  Ttnneiit  v.  Welch  (1888)  s.  1  (1),  for  the  law  as  to  proper^ 
37  Ch.  D.  622,  633,  57  L.  J.  Ch.  481. —  acquired  by  a  married  woman  sinoe 
A.  0.  the  commencement  of  the  Act. — A.  C. 

(3)  See  now  the  Married  Women's 
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unto  the  plaintiffs  the  said  reversion  of  and  in  the  said  demised    Robbrtson 
premises/'  modo  etfornux.    Issue  thereon.  Nob'hib. 

On  the  trial,  before  Williams,  J.,  at  the  Somersetshire  Spring 
Assizes,  1847,  it  appeared  that  the  indenture  of  release  had  not 
been  executed  by  the  wife,  and  that  the  husband,  who  had  executed 
it,  was  not  tenant  by  the  curtesy.  It  was  thereupon  objected  that 
her  reversion  had  not  passed  to  the  plaintiffs,  and  that  the  above 
issue  on  their  part  was  not  proved.  The  learned  Judge  overruled 
the  objection.  Verdict  for  plaintiffs,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant  on  this  issue. 

Crowder^  in  Easter  Term  last,  obtained  a  rule  nm,  accordingly. 
In  last  Hilary  vacation  (i), 

BtUt  and  Barstow  showed  cause : 

The  husband  took  a  freehold  interest  during  the  joint  lives  of 
himself  and  his  wife.  This  point  is  discussed  in  note  (2)  to 
Co.  Litt.  826  a.  ''  But  though  by  our  law  a  woman  does  not  now 
communicate  her  rank  or  titles  of  honour  *to  her  husband,  yet  the  [  *^^^  ] 
freehold,  or  the  right  of  possession,  of  all  her  lands  of  inheritance, 
vests  in  him  immediately  upon  the  marriage,  the  right  of  pro- 
perty still  being  preserved  to  her:  1  Inst.  851  a,  278  b.  And  see 
Pothier,  Traite  des  Fiefs,  vol.  i.  p.  128  (2).  This  estate  he  may 
convey  to  another.  An  incorrect  statement  in  the  book  called 
Cases  in  Equity,  during  the  time  of  Lord  Talbot,  fol.  167,  of  what 
was  delivered  by  his  Lordship  in  the  case  of  Hobinson  v.  Comyns  (3), 
seems  to  have  given  rise  to  a  notion  that  the  husband  could  not 
make  a  tenant  to  the  pracijye  of  his  wife's  estate,  for  the  purpose  of 
suffering  a  common  recovery  of  it,  without  the  wife's  previously 
joining  in  a  fine ;  but  it  now  seems  to  be  a  settled  point  that  he 
can.*'  Authorities  to  the  same  effect  are  collected  in  1  Boper's 
Husb.  and  Wife,  p.  8(4).  The  land  might  have  been  extended 
under  an  elegit  against  the  husband:  note  (1)  to  Underhill  v. 
Devereux  (6) :  if  he  had  become  bankrupt,  a  freehold  interest 
during  the  coverture  would  have  passed  to  his  assignees :  Michell 
V.  Hughes  (6),  citing  Com  Dig.  tit.  Bankrupt  (D  11). 

(1)  February  11th.  Before  Lord  (3)  Ca.  Eq.  temp.  Talbot,  164,  167. 
Denman,  Oh.  J.,  Patteeon,  Coleridge         (4)  2nd  ed. 

and  Wightman,  JJ.  (5)  2  Wms.  Saund.  69  c  (6th  ed.). 

(2)  See  (Euvres  Posthumes,  torn.  i.  (6)  6  Bing.  689,  695. 
p.  50  (ed.  1777).    Part  I.  ch.  2,  art.  2. 
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BoBEBTfiON  Crowder  and  Montague  Smith,  contra  : 

NoRRis.  By  the  argument  for  the  plaintiffs,  the  wife  is  treated  as  altogether 

an  unnecessary  party  to  the  deed  of  assignment.  Yet  the  declara- 
tion itself  states,  as  was  necessary,  that  husband  and  wife  in  right 
of  the  wife  were  seised :  and  they  must  both  have  joined  in  an 
action  for  breach  of  covenant:  1  Bac.  Abr.  729  (i),  tit.  Baron 
[  *9i9  ]  and  *Feme  (K).  If  the  husband  had  the  freehold,  it  could  not  be 
in  the  wife  in  case  of  his  attaint.  Yet  it  is  said  in  Co.  Litt. 
851  a:  ''It  appeareth  here  by  Littleton,  that  if  a  man  taketh  to 
wife  a  woman  seised  in  fee,  he  gaineth  by  the  intermarriage  an 
estate  of  freehold  in  her  right,  which  estate  is  sufficient  to  work  a 
remitter,  and  yet  the  estate  which  the  husband  gaineth  dependeth 
upon  uncertainty,  and  consisteth  in  privity;  for  if  the  wife  be 
attainted  of  felony,  the  lord  by  escheat  shall  enter  and  put  out  the 
husband :  otherwise  it  is  if  the  felony  be  committed  after  issue  had. 
Also,  if  the  husband  be  attainted  of  felony,  the  King  gaineth  no 
freehold,  but  a  pernancy  of  the  profits  during  the  coverture,  and 
the  freehold  remaineth  in  the  wife."  The  note  to  Co.  Litt.  326  a, 
cited  for  the  plaintiffs,  stating  that  the  wife's  freehold  vests  in  the 
husband  on  marriage,  is  correct :  but  the  freehold  vests  in  the  wife 
also ;  it  vests  in  both,  in  right  of  the  wife.  **  In  a  real  estate,  he  " 
(the  husband)'  "  only  gains  a  title  to  the  rents  and  profits  during 
coverture:  for  that,  depending  upon  feodal  principles,  remains 
entire  to  the  wife  after  the  death  of  her  husband,  or  to  her  heirs, 
if  she  dies  before  him  ;  unless  by  the  birth  of  a  child,  he  becomes 

tenant  for  life  by  the  curtesy :  **  2  Bl.  Comm.  433. 

Cur.  adv.  vxdt. 

Lord   Denman,   Ch.  J.,  in  this   Term    (May   Ist),   delivered  the 
judgment  of  the  Court  : 

A  question  arose  in  this  case  as  to  the  interest  which  a  husband 
takes  in  lands  which  belong  to  his  wife  in  fee  simple,  and  as  to  his 
power  to  convey  to  another  person  an  interest  in  those  lands  for 
the  joint  lives  of  himself  and  wife. 
[920]  It  is  laid  down  in  Co.  Litt.  351a  that  he  is  entitled  to  the 

pernancy  of  the  profits,  and  that,  if  he  be  attainted,  that  pernancy 
will  pass  to  the  Crown,  the  freehold  still  remaining  in  his  wife. 
But  it  is  also  laid  down  in  Co.  Litt.  326  a,  and  in  the  notes,  that  he 
may  make  a  tenant  to  the  precipe  of  his  wife's  land,  and  that  be 
has  an  estate  which  he  may  convey  to  another.    He  has  not, 

(1)  7th  ed. 
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% 
however,  any  greater  interest  than  during  the  joint  lives  of  himself    Robertson 

and  his  wife.  Norbis. 

Now  the  second  issue  raised  by  the  pleadings  in  this  case,  which 
was  an  action  of  covenant  on  a  lease  made  by  a  person  who  had 
afterwards  devised  to  the  wife,  was,  whether  the  husband  did  by 
indenture  convey  to  the  plaintiffs  the  reversion,  of  which  he  and 
his  wife  were  seised  in  right  of  the  wife,  to  hold  to  the  plaintiffs 
during  the  coverture  of  the  wife  with  the  husband.  This  he 
certainly  did.  The  indenture  professed  to  be  made  by  him  and  his 
wife,  but  was  not  executed  by  her ;  and  it  passed  no  more  than  his 
interest.  That  was  an  estate  during  the  joint  lives  of  himself  and 
his  wife,  which  was  all  that  he  professed  to  convey  by  the  terms  of 
the  deed. 

The  rule  to  enter  a  verdict  for  the  defendant  on  that  issue  must 
be  discharged. 

Ride  discharged. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


1847. 
Nor.lL 

County  of 

ybrtJiamptoHf 

Southern 

Division, 


BUETON   V.   GEEY. 

(5  C.  B.  7—13 ;  S.  C.  2  Lutw.  Beg.  Caa.  4 ;  17  L.  J.  C.  P.  66 ;  11  Jur.  948.) 

One  who  is  on  the  register  as  entitled  to  vote  for  a  county  in  respect  of 
an  occupation  of  land  above  50^  a  year,  but  who  ceases  to  occupy  the  same 
land,  and  enters  upon  the  occupation  of  other  land,  within  the  twelve 
[  7  ]  months  next  preceding  the  Slst  of  July,  does  not  "  retain  the  same  qualifi- 

tion  as  described  in  such  register,"  within  the  meaning  of  the  Parliamentary 
Voters  Begistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  4,— although  the 
description  in  the  register  be  general,  and  sufficiently  large  to  embrace 
either  occupation ;  and  therefore  he  is  bound,  under  sect  73,  to  send  in  a 
new  claim  in  respect  of  such  substituted  occupation. 

Edmund  Singer  Burton  objected  to  the  name  of  David  Attfield 
being  retained  on  the  list  of  voters  for  the  parish  of  Cold  Ashby,  in 
the  southern  division  of  the  county  of  Northampton. 
[  8  ]  The  name  of  David  Attfield  stood  thus  on  the  register : 


Christian  Name  and 
Voter  at  full  Length. 

Place  of  Abode. 

Katare  of 
Qualification. 

street,  Ac.,  where 
Property  sitoate,  Ac. 

David  Attfield. 

Cold  Ashby. 

Occupier  of  Land 
above  50/. 

Own  Occupation. 

David  Attfield,  being  sworn,  stated,  that,  during  the  twelve 
months  of  his  occupancy,  he  had  held  a  farm  of  Mr.  Loveday, 
of  sufficient  value,  up  to  Lady  Day,  1847,  when  he  left  it.  At 
Michaelmas,  1846,  he  took  another  farm  of  Dr.  Walker,  also  of 
sufficient  value,  in  the  same  parish,  which  (October  7th,  1847)  he 
still  held.    He  had  not  made  any  new  claim. 

The  question  for  the  consideration  of  the  Revising  Barrister,  was, 
whether  the  claim  already  on  the  register  was  sufficient  to  entitle 
him  to  vote  in  respect  of  successive  occupations. 

In  support  of  his  argument  against  the  vote  of  Attfield,  Burton 
cited  the  case  of  Bartlett  v.  Gibbs  (i). 

The  Revising  Barrister  was  of  opinion  that  the  qualification  of 
David  Attfield  was  sufficiently  described  in  the  list,  there  having 
been  no  hiatus  between  the  said  occupations ;  and  that  it  was  not 
necessary  for  him  to  send  in  a  new  claim ;  and  that  the  case  of 
Bartlett  v.  Gibbs  did  not  apply:  and  he  accordingly  retained  the 
name  of  David  Attfield  on  the  list  of  voters. 

(1)  68  R.  R.  227  (5  Man.  &  G.  81 ;  7  Scott,  N.  R.  609 ;  1  Lutw.  Reg.  Ca«.  73). 
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Humfrey,  for  the  appellant :  Burton 

r. 

The  qualification  of  Attfield  is,  in  one  sense,  properly  described.  gbut. 
Bat,  having  ceased  to  hold  the  land  in  respect  of  which  his  right  to  ^  ^  ^ 
be  upon  the  register  accrued,  the  question  is  whether  he  has  not 
ceased  to  retain  the  same  qualification  as  is  described  in  the  register. 
The  case  of  Bartlett  v.  Gibbs  is  very  closely  applicable.  That  was 
the  case  of  a  borough  voter,  whose  qualification  consisted  of  the 
occupation  of  two  houses  in  succession  ;  and  the  Court  held,  under 
the  28th  section  of  the  2  Will.  lY.  c.  45,  that  the  party  ought  to  be 
registered  in  respect  of  all  the  premises  occupied  by  him  in  succes- 
sion,— so  as  to  enable  an  objector  to  know  what  qualification  is 
relied  on,  and  to  see  whether  or  not  it  is  sufficient. 

(Maulb,  J. :  If  both  houses  there  had  been  situate  in  East  Street, 
the  two  cases  would  have  been  exactly  alike.) 

If  this  party  had  sent  in  a  new  claim,  as  he  was  bound  to  do  under 

the  6  &  7  Vict.  c.  18,  s.  4,  he  could  not  have  sent  it  *in  for  Walker's       [  *i^  ] 

farm  only :  and  it  is  quite  clear  that  he  could  not  couple  the  two 

together ;  for,  in  the  case  of  Gadsby  v.  Barrow  (i)  it  was  held,  that, 

to  entitle  a  party  to  a  vote  for  the  county,  under  the  2  Will.  IV. 

c.  45,  s.  20,  as  a  tenant  from  year  to  year  of  "  lands  or  tenements 

for  which  he  is  liable  to  a  yearly  rent  of  not  less  than  502.,"  such 

liability  must  arise  out  of  a  single  contract  of  tenancy. 

G.  Hayes,  for  the  respondent : 

Gadsby  v.  Bai-row  was  not  a  case  of  successive  occupations :  and 
in  Bartlett  v.  Gibbs  the  party's  qualification  was  misdescribed. 
Here,  the  description  of  the  qualification  is  clearly  sufficient: 
''land"  embraces  lands  lying  in  different  parts  of  the  parish. 

(Maulb,  J. :  No  doubt,  the  description  here  is  applicable  equally 
to  either  occupation.  But  the  question  is,  whether  the  party 
retains  the  same  qualification.) 

The  words  of  the  4th  section  are,  "  shall  not  retain  the  same 
qualification,  or  continue  in  the  same  place  of  abode,  as  described 
in  such  register."  That  this  party  is  entitled  to  be  registered, 
is  quite  clear.  The  78rd  section  of  the  6  &  7  Vict.  c.  18,  declares 
and  enacts  ''that  the  lands  and  tenements  in  respect  of  the  occu- 
pation of  which  at  a  yearly  rent  of  not  less  than  50L,  any  person 

(I)  66  E.  R.  647  (7  Man.  &  G.  21 ;  8  Scott,  N.  E.  799 ;  1  Lutw.  Eeg.  Cas.  142). 
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Burton      shall  be  so  entitled  to  be  registered  in  any  year,  and  to  vote  in  the 

0RRT.        election  of  a  knight  or  knights  of  the  shire  as  aforesaid,  shall  not 

be  required  to  be  the  same  lands  and   tenements,  bat  may  be 

different  lands  and  tenements  rented  and  occupied  as  aforesaid  in 

immediate  succession  by  such  person  during  the  twelve  calendar 

[  •!!  ]       months  next  previous  to  *the  last  day  of  July  in  such  year." 

(Wilde,  Ch.  J. :  Attfield  is  presented  on  the  list  of  voters  for 
1847,  as  a  person  whose  qualification  is  the  same,  that  is,  arises 
out  of  the  occupation  by  him  of  the  same  premises,  in  respect  of 
which  he  was  on  the  register  of  the  preceding  year.  Should  not 
some  notice  have  been  given  of  the  change  of  occupation  ?  Any 
person  looking  at  the  list,  and  knowing  that  Loveday's  farm  was 
worth  lOOL  a  year,  would  be  induced  to  abstain  from  further  inquiry . 
Suppose  Attfield,  on  quitting  Loveday's,  had  taken  a  very  small 
farm,  what  would  have  been  the  result  ?  That  he  had  ceased  to 
continue  in  the  same  place  of  abode  as  described  in  the  register,  is 
quite  clear.) 

The  change  of  abode  is  rendered  immaterial  by  the  proviso  in  the 
6  &  7  Vict.  c.  18,  s.  40,  "  that,  where  any  person  whose  name 
appears  on  any  list  of  voters  for  any  county,  shall  be  objected  to 
on  the  ground  of  having  changed  his  place  of  abode,  without  having 
sent  in  a  fresh  notice  of  claim,  it  shall  be  lawful  for  the  Barrister, 
on  revising  the  list,  to  retain  the  name  of  such  person  on  the  list 
of  voters." 

(Maule,  J. :  Read  on — "  provided  that  such  person,  or  some  one 
in  his  behalf,  shall  prove  that  he  possessed,  on  the  last  day  of  July, 
the  same  qualification  in  respect  of  which  his  name  has  been  inserted 
in  such  list,  and  shall  also  supply  his  true  place  of  abode,  which  the 
said  Barrister  shall  insert  in  such  list." 

V.  Williams,  J. :  The  qualification  described  in  the  register, 
would  be  the  qualification  Attfield  ceased  to  possess  at  Lady  Day, 
1847. 

Maule,  J. :  Does  the  description  here  refer  to  Loveday's  farm  or 
Walker's  ?) 

To  both  in  succession.  The  only  question  is  whether  the  fact  of 
successive  occupations  should  appear  in  the  list. 
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Hamfrey  was  not  called  upon  to  reply.  Bubton 

GEBr. 
WHiDB,  Ch.  J. : 

I  cannot  entertain  a  doubt  in  this  case,  either  upon  the  strict 
construction  of  the  words  of  the  ^statute,  or  upon  the  reason  of  the  [  *12  ] 
thing.  The  4th  section  of  the  6  &  7  Vict.  c.  18,  expressly  enacts, 
that  all  persons  entitled  to  vote,  and  who,  being  upon  the  register 
of  voters  then  in  force,  shall  not  retain  the  same  qualification  as 
described  in  such  register, — ^by  which  I  understand,  not  merely  the 
same  description  of  qualification,  but  the  same  property  which  gives 
the  qualification, — shall  send  in  a  new  claim.  A  new  claim  was 
also  required  where  the  party  changed  his  place  of  abode, — which 
is  material,  as  showing  that  the  clause  was  framed  for  the  purpose 
of  giving  opportunity  for  a  full  identification  of  the  voter.  That, 
however,  being  thought  too  stringent,  was  remedied  by  the  subse- 
quent provision  to  which  reference  has  been  made.  Where  the 
qualification  of  one  who  has  already  been  upon  the  register,  is  to 
arise  out  of  other  property  than  that  in  respect  of  which  his  right 
to  vote  before  accrued,  it  is  just  as  important  that  he  should  renew 
his  claim,  as  it  is  that  a  notice  of  claim  should  be  given  in  the  first 
instance  by  one  not  before  registered.  The  object  of  the  Legislature 
would  be  defeated  by  the  voter's  continuing  on  the  register, 
under  such  circumstances,  without  any  new  claim.  The  same 
investigation  is  required  to  establish  the  validity  and  sufficiency 
of  the  new  qualification,  as  was  required  to  establish  the  original 
one.  I  think  the  statute  clearly  requires  a  new  claim,  where  the 
right  to  vote  is  founded  on  successive  occupations,  as  here; 
otherwise,  there  would  be  no  opportunity  for  inquiry.  I  therefore 
think  the  decision  of  the  Revising  Barrister  was  wrong,  and  must 
be  reversed. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  It  is  clear  that  this  party  was  entitled 
to  be  registered  by  virtue  of  *the  78rd  section  of  the  6  &  7  Vict.  c.  18.  [  'is  ] 
The  only  question  is,  whether  he  has  adopted  the  proper  course  to 
avail  himself  of  his  right..  Under  s.  4  it  is  rather  by  implication 
than  by  direct  enactment,  that  the  omission  to  send  in  a  claim 
operates  a  forfeiture  of  the  right  to  be  registered.  The  proviso  in 
s.  40,  however,  shows  that  the  Legislature  did  intend  that  the 
right  to  vote  should  be  lost,  where  the  party  neglects  to  give  the 
notice  required  of  him. 
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Maule,  J. : 

The  circumstance  of  the  two  properties  being  capable  of  being 
described  by  the  word  used  in  the  register,  does  not,  in  my  opinion, 
take  the  party  out  of  the  predicament  of  one  who  does  not  retain 
the  same  qualification  as  described  in  such  register.  Whether  he 
does  or  does  not  retain  the  same  qualification,  is  to  be  determined 
by  looking  at  the  land  itself.  If  it  is  different  in  fact,  describe  it 
by  what  words  you  will,  it  is  not  the  same  qualification.  The  only 
ground  upon  which  any  argument  could  be  for  a  moment  rested,  is, 
the  ambiguity  of  the  description.  But,  so  far  from  that  affording 
any  reason  for  dispensing  with  a  new  claim,  I  think  quite  the 
reverse.  Unless  it  can  be  said  that  the  qualification  is  in  the 
name,  and  not  in  the  thing,  this  man  clearly  does  not  retain  the 
same  qualification  as  described  in  the  register.  To  allow  this, 
would  be  to  violate  the  letter  as  well  as  the  spirit  of  the  Act. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  qualification  on  the  list,  which 
has  stood  the  test  of  public  inquiry  and  investigation,  having  ceased 
on  the  voter's  ceasing  to  occupy  the  land,  upon  principle,  as  well 
as  upon  the  plain  natural  meaning  of  the  words  of  the  Act,  the  new 
occupation  required  a  new  claim. 

Judgment  reversed. 


1847. 
Nov.  15. 

County  of 
Monmouth, 

145] 


BIKCH   V.  EDWARDS. 

(5  C.  B.  46—51 ;  S.  C.  2  Lutw.  Eeg.  Cas.  37 ;  17  L.  J.  C.  P.  32 ;   12  Jur.  18.) 

The  service  of  a  notice  of  objection  by  post,  under  the  Parliunentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100,  is  not  proved  by 
the  production  of  a  stamped  copy  similar  in  all  respects  to  the  notice  left 
with  the  postmaster,  save  that  it  has  no  external  address ;  such  copy  not 
being  a  '*  stamped  duplicate,'*  within  the  meaning  of  the  Act. 

Jambb  Birch  objected  to  the  name  of  Francis  Brittain,  of 
Garndiflfaith,  being  retained  on  the  list  of  voters  for  the  parish  of 
Trevethin. 

To  prove  a  service  of  notice  of  objection  on  Francis  Brittain, 
an  alleged  duplicate  notice,  bearing  the  postmark  "Pontypool, 
Aug.  24,  1847,"  was  produced ;  but,  on  inspection,  it  appeared, 
that,  though  posted  in  due  time,  and  correctly  drawn,  according  to 
the  form  in  the  6  &  7  Vict.  c.  18,  Schedule  (A.)  No.  5,  it  was  not 
"  duly  directed  "  to  the  said  Francis  Brittain,  unless,  as  was  con- 
tended, the  words  on  the  face  and  at  the  top  of  the  notice,  "To 
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Mr.    Francis    Brittain,    Garndifiiaith/'    could    be    considered    a       Biboh 
direction.  Kdwarw 

It  was  proved,  that,  on  the  back  of  the  notice  which  was  delivered 
to  and  retained  by  the  postmaster  at  Pontypool,  to  be  forwarded  by 
post  to  Francis  Brittain,  the  words  "  To  Mr.  Francis  Brittain, 
Garndififaith"  were  written,  so  as  to  form,  when  the  paper  was 
folded  into  the  shape  of  a  letter,  an  external  direction  to  him. 

It  was  contended,  on  the  part  of  Brittain,  that  the  ^service  of       [  *46  ] 
notice  of  objection  upon  him  was  not  duly  proved,  inasmuch  as  the 
two  papers  were  not  duplicates. 

The  Bevising  Barrister,  being  of  that  opinion,  retained  the  name 
of  Brittain  upon  the  list  of  voters.  But,  in  order  to  give  the  objector 
an  opportunity  of  availing  himself  of  his  notice  of  objection,  in  case 
the  Court  of  Common  Fleas  should  be  of  a  contrary  opinion,  Brittain 
was  called  upon  to  prove  his  qualification,  and  failed  to  do  so. 

If  the  Court  shall  think  the  service  of  the  notice  of  objection  duly 
proved,  notwithstanding  the  absence  of  external  direction  on  the 
alleged  duplicate  thereof,  the  register  is  to  be  altered,  by  expunging 
from  the  list  the  names  of  Francis  Brittain  and  of  forty-nine  other 
persons  objected  to  by  notices  in  the  like  form  and  similarly 
served,  and  whose  appeals  are  consolidated  with  the  principal  case  ; 
otherwise,  the  register  is  to  remain  unaltered. 

Keating,  for  the  appellant : 

[By  the  100th  section  of  the  6  &  7  Vict.  c.  18]  the  notice  is  [  47  ] 
required  to  be  addressed  to  the  party  for  whom  it  is  intended.  It 
is  quite  immaterial  upon  what  part  of  the  paper  the  address  is 
placed :  its  repetition  by  way  of  indorsement  is  not  required. 
There  is  nothing  to  prevent  the  notice  from  being  written  on  a 
card ;  and  in  that  case  it  could  hardly  be  contended  that  the  direc- 
tion need  be  repeated.  All  that  is  required  is,  an  address  such  as 
will  enable  the  postmaster  to  transmit  the  notice  by  the  post  to  the 
party  for  whom  it  is  intended.  The  copy  produced  does  in  fact 
literally  comply  with  the  form  in  Sched.  (A.)  No.  5.  The  two 
papers  are  required  to  be  duplicates  only  in  all  essential  particulars ; 
and  these  are  so.  Besides,  here  the  Bevising  Barrister  has  found 
enough  to  make  this  a  good  service  of  notice,  irrespectively  of  the 
stamp. 

Byles,  Serjt.,  for  the  respondent : 

The  stamped  copy  produced  clearly  is  not  a  **  duplicate,"  within 
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BiBCH  the  meaning  of  the  Act.  The  notice  is  to  be  duly  directed ;  and, 
Edwards,  ^before  the  postmaster  afi&xes  the  office  stamp,  he  is  to  be  satisfied 
[  *48  ]  that  the  two  papers  are  alike  "  in  their  address  and  in  their  con- 
tents." "  Address  *'  clearly  imports  an  external  direction,  when 
applied  to  a  thing  to  be  transmitted  by  post :  it  is  to  be  directed  in 
the  manner  in  which  post  letters  usually  are  directed.  The  docu- 
ment that  is  to  be  evidence  of  the  notice  having  been  given,  is  to  be 
a  duplicate,  that  is,  a  /oc  gimile  of  the  paper  that  is  transmitted  to 
its  destination.  In  Tom$.  v.  Cuming  (i)  the  notice  sent  by  post  to  the 
party  objected  to  was  signed  by  the  objector  himself,  and  the  copy 
by  an  agent  in  his  name ;  and  it  was  held  that  the  notice  was  not 
proved  by  the  production  of  the  latter.  *  *  It  is  clear,  therefore, 
that,  in  order  to  comply  with  the  statute,  both  must  be  originals. 

I  *49  ]  (Wilde,  Ch.  J. :  The  postmaster  is  to  compare  *the  two  documents, 

and  see  that  they  are  alike  in  their  address  and  in  their  contents. 
Here,  one  paper  has  address  and  contents,  the  other,  contents  only. 
I  think  it  is  no  compliance  with  the  Act.) 

It  is  insisted,  on  behalf  of  the  appellant,  that  there  was  still  evidence 
from  which  the  due  service  of  notice  might  be  inferred.  The 
Revising  Barrister  has  not,  however,  so  inferred. 

(Wilde,  Gh.  J. :  That  is  not  reserved  for  us.) 

Keating,  in  reply : 

All  that  the  case  cited  amounts  to,  is,  that  a  duplicate  must  be 
eomething  which  resembles  the  original  in  all  essential  particulars. 
This  instrument  does  so. 

(Maule,  J. :  In  that  case,  the  one  was  a  binding  instrument,  the 
other  was  not.  It  was  enough,  therefore,  for  the  Court  to  say,  that, 
inasmuch  as  the  two  instruments  differed  in  an  essential  particular, 
they  were  not  duplicates.) 

To  require  an  external  address,  is  importing  into  the  clause  words 
that  are  not  found  there. 

(Wilde,  Gh.  J. :  The  postmaster  can  only  act  upon  the  information 
given  to  him  by  the  external  address.) 

(1)  66  R.  E.  687  (7  Man.  &  G.  94;  8  Scott,  N.  B.  910;  1  Lutw.  Beg.  Cas. 
200). 
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WiLDB,  Ch.  J. :  Birch 

It  appears  to  me  that  the  docament  produced  before  the  Bevising  Edwabds. 
Barrister,  as  evidence  of  the  due  service  of  the  notice  of  objection 
in  this  case,  cannot  be  considered  a  duplicate  of  that  which  was  left 
with  the  postmaster  to  be  forwarded  by  the  post.  To  hold  it 
sufficient,  might  lead  to  very  inconvenient  consequences.  One 
important  point  to  be  ascertained  in  such  a  case,  is,  what  was  the 
direction  given  to  the  postmaster  with  respect  to  the  transmission 
of  the  notice.  The  matter  that  appears  upon  the  face  of  the  paper 
is  not  intended  for  any  such  object.  When  I  find  the  Legislature 
providing  that  the  two  papers  shall  be  alike  in  their  address  and 
in  their  contents,  I  cannot  conceive,  that,  because  it  is  possible  so 
to  fold  the  paper  as  to  *make  the  direction  upon  the  face  of  it  [  *M  ] 
answer  the  purpose  of  an  external  address,  the  objection  is  obviated. 
I  see  much  inconvenience  that  might  result  from  a  departure  from 
BO  plain  and  simple  a  direction ;  but  none  can  arise  from  a  strict 
and  literal  adherence  to  the  words  of  the  Act.  I  think  the  decision 
of  the  Bevising  Barrister  was  right,  and  must  be  affirmed,  with 
costs. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  When  the  statute  speaks  of  a  docu- 
ment to  be  transmitted  by  the  post,  "  duly  directed  "  to  the  person 
to  whom  it  is  to  be  sent,  it  can  only  contemplate  a  direction  in  the 
ordinary  way,  written  on  the  outside.  And  it  appears  that  the  copy 
retained  by  the  postmaster  had  such  external  address.  The  absence 
of  such  external  address  on  the  copy  returned  by  the  postmaster  to 
the  person  producing  it,  was  a  variance,  and  not  an  immaterial  one. 

Maule,  J. : 

I  also  think  there  has  in  this  case  been  a  failure  on  the  part  of  the 
objector  to  comply  with  the  statute  in  a  particular  essential  to  the 
making  the  delivery  of  the  notice  to  the  postmaster  a  delivery  to 
the  person  objected  to.  The  notice  left  with  the  postmaster  was  a 
notice  having,  in  addition  to  the  address  on  the  face  of  it,  a  direc- 
tion outside,  to  inform  the  postmaster  where  and  to  whom  it  was  to 
be  transmitted.  This  external  address  is  a  most  essential  part  of 
the  notice.  It  was  material  to  show  what  the  postmaster  was 
required  to  do.  The  paper  produced  as  evidence  of  the  notice, 
omits  to  state  what  direction  was  given  at  the  post-office.  It 
therefore  seems  to  me  to  be  defective  in  an  essential  particular. 
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V.  Williams,  J. : 

I  also  am  of  opinion  that  the  decision  of  the  Bevising  Barrister 

was  correct,  the  two  documents  *not  being  duplicates  within  the 

meaning  of  the  statute.     It  is  true  that  the  copy  produced  had  a 

direction  on  the  face  of  it,  like  the  form  given  in  Schedule  (A.)  No.  5. 

But  it  is  to  be  observed  that  that  is  the  form  of  a  notice  that  is  to 

be  served  personally  upon  the  party  objected  to,  or  left  at  his  place 

of  abode.    If  the  notice  is  to  be  sent  by  the  post,  it  cannot  be  said 

to  be  duly  directed  for  that  purpose,  unless  it  also  bears  an  external 

address. 

Decision  affimied,  icith  costs. 


1847. 
Nov.  18. 

Borough  of 
Ljfme  Kegu, 

[56] 


PEIOR  V.  WAEING. 

(5  C.  B.  56—64 ;  S.  C.  2  Lutw.  Reg.  Cas.  45 ;  17  L.  J.  C.  P.  73 ;  11  Jur.  lOSe.) 

The  Bevising  Barrister  has  no  power,  under  the  44th  section  of  the 
Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  to  con- 
solidate appeals  that  do  not  depend  upon  the  same  state  of  facts,  and 
upon  the  same  decision  in  point  of  law. 

Where,  therefore,  a  consolidated  case  was  stated,  involving  the  nght  of 
four  several  persons  to  be  registered  as  voters,  and  showing  different  facts 
as  applicable  to  each — the  Court  dismissed  the  appeal,  for  want  of 
jurisdiction. 

Henry  Franks  Waring  duly  objected  to  the  name  of  John  Venn 
Prior,  and  those  of  three  other  persons  (whose  appeals  against  the 
decision  of  the  Bevising  Barrister  are  consolidated  with  the  principal 
case),  being  retained  upon  the  list  of  voters  for  the  parish  of  Lyme 
Begis,  in  the  borough  of  Lyme  Begis.  The  names  of  the  parties 
appeared  in  the  list  as  follows : 


Christian  Name  and 

Surname  of  each  Voter 

at  ftai  length. 

Place  of  Abode. 

Nature  of  Qualification. 

street,  &c.,  where 
Property  situate,  Ac 

Prior,  John  Venn. 
Templer,  James. 

Templer,  Henry 

Augustus. 
Templer,  John 

Charles. 

Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 
Silver  Street, 

Lyme. 

House  and  Land. 
House  and  Land. 
House  aud  Land. 
House  and  Land. 

Springfield  House. 
Springfield  House,  i 
Springfield  House. 
Springfield  House.  I 

1 

The  appellants  were  duly  rated  for  the  property  described,  and 
the  rates  were  duly  paid  by  them ;  and  the  property  was  of  suflScient 
value  to  entitle  them  all  to  be  retained  on  the  list  of  voters,  as  joint 
occupiers,  if  the  qualification  was  complete  in  other  respects. 
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Mr.  George  O'Kelly  Templer,  a  solicitor  at  Lyme,  had  been       Pbiob 
extensively  employed  by  Mr.  Attwood  in  the  purchase  of  houses  and      wabino. 
other  property  in  Lyme, — the  annual  value  of  the  whole  purchased 
by  him  since  1842  amounting  to  about  1,000{.    Mr.  Attwood  had 
other  ^property  in  the  borough,  purchased  by  other  agents,  to  an       [  ^^T  ] 
equal  amount,  principally  house  property,  and  consisting  of  houses 
of  all  sorts  and  classes. 

Mr.  G.  O'K.  Templer  purchased  for  Mr.  Attwood,  in  1845,  the 
property  in  question  (Springfield  House)  from  one  Tartt,  for  the 
residue  of  a  term  of  twenty-one  years,  of  which  seven  were 
unexpired.  Mr.  Tartt  gave  up  possession  to  Mr.  G.  0*K.  Templer, 
for  Mr.  Attwood,  on  the  25th  of  July,  1845;  the  agreement  for 
purchase  having  been  made  about  three  weeks  before. 

John  Venn  Prior  was  the  brother-in-law  of  Mr.  G.  O'K.  Templer, 
and  was  a  barrister  practising  in  Lincoln's  Inn,  having  a  residence, 
with  his  wife  and  family  at  Greenwich,  and  had  so  had  for  some 
years. 

John  Templer  was  a  brother  of  Mr.  G.  O'K.  Templer,  and  a 
special  pleader,  practising  in  the  Temple,  and  had  a  residence, 
with  his  wife  and  family,  at  Greenwich,  and  had  so  had  for  some 
years, 

James  Templer  was  the  father  of  Mr.  G.  O'K.  Templer,  and  was 
a  solicitor  residing  at  Bridport,  within  seven  miles  of  the  boundary 
of  the  borough  of  Lyme. 

Henry  Augustus  Templer  was  another  brother  of  Mr.  G.  O'K. 
Templer,  and  was  a  solicitor  at  Bridport,  and  resided  with  his  wife 
there ;  and  his  house  also  was  within  seven  miles  of  the  boundary 
of  the  borough  of  Lyme. 

Mr.  G.  O'K.  Templer,  at  the  latter  end  of  July,  1845,  treated 
with  James  Templer  and  Henry  Augustus  Templer  for  their  taking 
Springfield  with  Prior  and  John  Templer,  upon  the  terms  herein- 
after stated ;  and  James  Templer  (the  father)  wrote,  in  the  last  week 
of  July,  1845,  to  propose  to  Prior  and  John  Templer  that  they  (the 
four  appellants)  should  take  the  house  furnished,  as  yearly  tenants, 
rent  free,  on  the  terms  of  paying  the  rates  and  taxes, — the  tenancy 
to  commence  from  the  SOth  of  July,  1845. 

Before  the  receipt  of  their  answer  to  this  proposal,  and  in  the        [  68 1 
certainty  that  it  would  be  accepted,  G.  O'K.  Templer  prepared  the 
loUowing  agreement,  which  he  sent  to  London  to  be  signed  by  him, 
and  which  Mr.  Attwood  signed  on  the  SOth  of  July,  1845.    And,  by 
the  same  post,  G.  O'K.  Templer  sent  a  counterpart  (already  signed 
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Pbiob       by  James  and  Henry  Augustus  Templer)  to  London ,  to  be  signed 
Wabiko.     ^y  Pfior  and  John  Tempter;   and  it  crossed  on  the  road  their 
letters  agreeing  to  the  proposal.    They  signed  the  agreement  on  or 
before  the  Slst  of  July,  1845.     The  agreement  was  as  follows : 

'^  Memorandum  of  agreement  made  and  entered  into  this  80tb 
day  of  July,  1845,  between  John  Attwood,  of  Ac,  M.P.,  of  the  one 
part,  and  James  Templer  and  Henry  Augustus  Templer,  both  of 
Bridport,  John  Venn  Prior,  of  &c.,  and  John  Charles  Templer, 
of  &c.,  of  the  other  part. 

"First,  the  said  John  Attwood,  in  consideration  of  the  agree- 
ment hereinafter  contained  on  the  part  of  the  said  J.  Templer, 
H.  A.  Templer,  J.  V.  Prior,  and  J.  C.  Templer,  agrees  to  set  and 
let  unto  the  said  J.  Templer,  H.  A.  Templer,  J.  V.  Prior,  and  J.  C 
Templer,  as  tenants  from  year  to  year,  from  the  day  next  before 
the  day  of  the  date  hereof, — and  the  said  J.  Templer,  H.  A. 
Templer,  J.  V.  Prior,  and  J.  C.  Templer,  agree  to  take, — all  that 
mansion  or  dwelling-house,  with  the  coach-house,  garden,  field, 
and  stables  thereunto  belonging,  situate  &c.,  called  Springfield 
House,  late  the  residence  of  W.  M.  Tartt,  Esq.,  together  with  the 
furniture  and  fixtures  in  and  about  the  said  dwelling-house,  and 
thereunto  belonging.  And  the  said  J.  Templer,  H.  A.  Templer, 
J.  V.  Prior,  and  J.  C.  Templer  hereby  agree  to  pay  all  rates  and 
taxes,  and  to  keep  the  internal  part  of  the  said  dwelling-house  in 
the  same  state  of  repair  and  condition  as  it  is  now  in,  damage  by 
fire  only  excepted." 
[  •B^  ]  In  anticipation  of  the  agreement  being  completed,  *G.  O'K. 

Templer  engaged  a  woman,  who  took  care  of  the  house  on  behalf 
of  the  appellants,  and  had  lived  there  as  servant  ever  since.  On 
the  80th  of  July,  1845,  Henry  Templer  went  to  the  house,  and  told 
the  housekeeper  that  he  came  to  take  possession :  and  he  took  the 
key.  On  the  Slst,  James  Templer,  the  father,  came  to  the  house, 
and  slept  there  on  that  night,  and  six  times  in  the  summer  of  1846, 
and  four  nights  in  1847.  Prior  came  down  to  Springfield  House 
with  his  wife  and  family  in  September  and  October,  1845,  and 
stayed  there  a  fortnight.  He  had  not  been  there  since,  until  the 
9th  of  September,  1847,  when  he  went  to  Lyme  with  his  wife  and 
children  and  three  servants,  and  remained  for  a  month.  John  G. 
Templer  accompanied  his  father,  James  Templer,  to  Lyme  during 
the  time  of  the  revision  of  the  list  of  voters  in  October,  1845  (James 
Templer  being  professionally  engaged  in  Court,  attending  to  the 
revision),  and  remained  a  week  at  the  house.    In  August,  1846,  he 
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(John  C.  Templer)  came  to  the  house  with  his  wife,  two  children,  Priob 
and  one  servant,  and  accompanied  by  his  wife's  father  and  three  of  WABih-a. 
his  servants.  He  remained  for  eleven  weeks.  In  October,  1847, 
John  C.  Templer,  with  his  wife  and  family,  came  to  the  house 
(while  Prior  and  his  family  were  living  in  it,  as  above  mentioned), 
and  remained  there  from  Thursday  to  the  following  Sunday,  as  the 
guests  of  Prior,  as  far  as  his  table  was  concerned.  Mr.  and  Mrs. 
Henry  Templer  slept  three  or  four  nights  at  the  house  between  the 
dlst  of  July,  1845, .  and  the  Slst  of  July,  1846 ;  one  night  in 
August,  1847 ;  and  again  when  he  came  to  attend  the  Court  in 
October,  1847,  to  support  his  qualification. 

Whilst  Prior  and  John  C.  Templer  had  respectively  been  at 
Springfield,  they  had  left  their  houses  at  Greenwich  in  the  care  of 
sometimes  one  and  sometimes  two  servants,  on  board  wages. 

Several  friends  and  relations  of  the  Messrs.  Templer,  *with  their  [  *6o  ] 
assent,  had  slept  for  a  few  days  at  a  time,  on  one  occasion  for  two 
weeks,  at  Springfield,  during  the  year  1847 ;  and  others  had  slept 
there,  with  the  assent  of  the  Messrs.  Templer,  also  for  single 
nights,  when  they  had  come  from  the  neighbourhood  to  balls  at 
Lyme. 

The  furniture  in  the  house  belonged  to  Mr.  Attwood.  The  value 
of  the  furnished  house  and  premises  was  1501.  a  year.  The  value 
of  the  house  unfurnished  was  about  80{.  a  year.  Mr.  Attwood  paid 
a  rent  of  651.  a  year,  for  the  remainder  of  the  term,  on  a  repairing 


The  housekeeper  had,  since  the  date  of  the  agreement,  been  paid 
by  the  appellants,  and  had  acted  entirely  under  their  orders.  An 
occasional  gardener,  who  had  previously  been  in  the  habit  of 
working  by  the  day  on  the  premises,  not  sleeping  there,  was  con- 
tinued till  May,  1847  :  and  his  wages  had  been  paid  by  the 
appellants :  and,  from  that  time  till  the  present,  the  housekeeper's 
husband  was  employed  as  a  gardener  on  the  premises,  by  6.  O'K. 
Templer,  for  the  appellants,  and  his  wages  had  been  settled  by  the 
appellants. 

The  produce  of  the  garden  (except  what  had  been  consumed  by 
the  appellants  and  their  families  and  friends  in  the  above  visits) 
had  been  consumed,  with  their  assent,  by  the  housekeeper  and  her 
husband,  and  the  produce  of  the  grass-field  had  been  sold  by 
G.  O'E.  Templer  on  behalf  of  the  appellants,  and  carried  by  him 
to  their  account,  to  the  amount  of  21.  a  year. 

The  rates  and  taxes,  amounting  to  18Z.  per  annum  (of  which 


(J82  1847.     C.  P.     5  C.  B.  60—62.  [b.r. 

Pbiob       61.  158.  was  the  amonnt  of   the   poor-rate)  had  been  paid  by 
Waring.      ^-  O'E.  Templer,  and  repaid  to  him  by  the  appellants. 

The  Bevising  Barrister  found  that  the  exclusive  object  of  the 
landlord  was,  to  enable  the  appellants  to  acquire  the  right  of  voting 
for   the  borough  of  Lyme ;    that  the  substantial  object   of  the 

[  *ei  ]  appellants  was,  to  acquire  the  ♦right  of  voting ;  and  that,  although 
they  then  and  continually  contemplated  an  occasional  visit  to  Lyme 
with  their  families,  as  a  consequence  of  the  agreement,  that  object 
formed  an  inconsiderable  part  of  their  real  motives  for  entering  into 
the  agreement ;  but  that  the  agreement  was  executed  by  them  with 
the  bondjide  intention  of  complying  literally  with  its  terms,  that  is 
to  say,  of  paying  the  rates  and  taxes,  and  of  paying  for  repairs,  and 
acquiring  the  rights  of  tenants  from  year  to  year,  according  to  the 
agreement :  and,  upon  the  above  facts,  the  Bevising  Barrister  found 
that  Prior  and  John  C.  Templer  did  not  actually  or  constructively 
reside  within  the  borough  of  Lyme,  or  within  seven  statute  miles 
thereof,  or  of  any  part  thereof,  for  six  calendar  months  next  previous 
to  the  last  day  of  July,  1847,  within  the  meaning  of  the  2  Will.  IV. 
c.  45,  and  6  &  7  Vict.  c.  18.  He  also  found  that  the  house  was  not 
reasonably  adapted  to  be  contemporaneously  inhabited  by  the 
appellants,  and  their  families;  and  thereupon  found  and  decided, 
that,  while  Prior  and  his  family  were  inhabiting  the  house,  it  was 
neither  actually  nor  constructively  occupied  by  the  other  appellants, 
within  the  meaning  of  the  2  Will.  IV.  c.  45,  nor  constituted  their 
residence ;  and  that,  while  John  C.  Templer  and  his  family  were 
inhabiting  the  house,  it  was  neither  actually  nor  constructively 
occupied  by  the  other  appellants,  nor  constituted  their  residences. 

If  the  Court  shall  be  of  opinion  that  the  occupation  and  residence 
of  each  or  any  of  the  appellants  was  sufficient,  the  names  of  all,  or 
such  as  the  Court  shall  think  fit,  are  to  be  retained  on  the  register ; 
otherwise,  to  be  expunged. 

Byles,  Serjt.,  for  the  appellants : 
Three  questions  arise  in  this  case  :  First,  whether  the  motives  of 
the  landlord  in  letting,  or  of  the  tenants  in  hiring,  the  premises, 
[  ^62  ]  *can  at  all  affect  their  right  to  vote  ;  secondly,  whether  the  facts 
show  the  appellants,  or  any  of  them,  to  have  occupied  "  as  tenants,' 
within  the  meaning  of  the  statute  2  Will.  IV.  c.  45,  s.  27  ;  thirdly, 
whether  a  sufficient  residence  appears. 

(Maulb,  J. ;  The  case  is  very  inconveniently  stated^     It  professes 
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to  be  a  consolidated  appeal ;  but  all  the  cases  do  not  depend  upon        prior 

the  same  state  of  facts.     The  44th  section  of  the  6  &  7  Viet.  c.  18,      warinq. 

enacts,  "  that,  if  it  shall  appear  to  any  Bevising  Barrister  that  the 

validity  of  any  number  of  such  claims  or  objections  determined  by 

him  at  any  Court  as  aforesaid,  depends  and  has  been  decided  by 

him  upon  the  same  point  or  points  of  law,  and  the  parties,  or  any 

of  them,  aggrieved  by  or  dissatisfied  with  his  decision  thereon,  shall 

have  given  notice  of  an  intention  to  appeal  therefrom,  it  shall  in 

such  case  be   lawful  for  the  said  Barrister  to  declare  that  the 

appeals  against  such  decision  ought   to  be  consolidated,  and  the 

ssdd  Barrister  shall  in  such  case  state  in  writing  the  case,  and  his 

decision  thereon,  in  manner  hereinbefore  (s.  42)  mentioned,  and 

that  several  appeals  depend  upon  the  same  decision,  and  ought  to 

be  consolidated,"  &c.    And  the  45th  section  enacts,  '^  that,  in  and 

with  regard  to  every  such  consolidated  appeal,  the  like  proceeding 

shall  be  had  and  taken,  and  the  like  rules  and  regulations  shall 

apply,  as  in  the  case  of  any  other  appeal  under  this  Act ;  and  that 

every  order,  judgment,  or  decision  of  the  Court  of  Common  Fleas 

shall  be  equally  valid  and  effectual  for  all  the  purposes  of  this  Act, 

and  binding  and  conclusive  upon  all   the  parties  named  in,  or 

referred  to  as  parties  to,  such  consolidated  appeal,  as  aforesaid.*' 

Here,  the  Bevising  Barrister  decides  each  of  the  cases  upon  its  own 

peculiar  circumstances. 

Wilde,  Ch.  J. :  Where  several  actions  against  underwriters  upon 
poUcies  are  consolidated,  all  must  depend  upon  the  same  state  of 
facts,  and  follow  *the  same  result.)  [  *63  ] 

They  all  depend  and  have  been  decided  by  the  Bevising  Barrister 
upon  the  same  point  or  points  of  law.  And  two  of  them,  at  all 
events,  turn  upon  precisely  the  same  state  of  facts.  The  rest  may 
be  rejected.  The  consolidation  of  the  cases  is  the  act  of  the 
Bevising  Barrister. 

{Kinglake^  Serjt.,  for  the  respondent,  submitted  that  it  was  not 
competent  to  the  Court  to  deal  with  the  cases  as  separate  appeals  ; 
for,  that,  unless  this  was  to  all  intents  a  consolidated  appeal,  the 
respondent  was  not  properly  before  it.) 

Then,  the  Court  may  remit  the  case  to  the  Bevising  Barrister,  in 
order  that  it  may  be  stated  more  correctly. 
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Pbiob  (Mauls,  J. :  I  do  not  thiQk  this  can  be  said  to  be  an  insufficiently 

Wartno.  stated  case  within  that  section.  There  may  be  very  good  reason 
why  a  man  having  a  bad  case  may  be  anxious  to  consolidate  it  with 
a  better  one.) 

Both  parties  were  consenting  to  the  consolidation  before  the  Revising 
Barrister. 

(Maule,  J. :  Two  parties  may  consent  to  state  a  case  for  the 
opinion  of  the  Court  of  Chancery;  but  that  would  not  give  the  Court 
jurisdiction.) 

WiLDB,  Ch.  J. : 

I  think  we  have  no  power,  either  to  hear  this  appeal,  or  to  remit 
it  to  the  Bevising  Barrister  to  be  re-stated.  It  is  of  the  utmost 
importance  that  we  should  strictly  confine  ourselves  within  the 
limits  assigned  to  us  by  the  Act.  If  we  were  to  entertain  this  case 
in  the  way  suggested,  we  should,  I  think,  be  assuming  a  jurisdiction 
which  the  statute  has  not  given  to  us. 

[  «♦  ]  COLTMAN,  J. : 

I  am  of  the  same  opinion.  Matters  of  form  in  judicial  proceed- 
ings, are  frequently  of  substantial  importance.  Whatever  may  be 
the  hardship  here,  it  is  better  that  a  partial  inconvenience  should 
be  endured,  than  that  the  Court  should  assume  to  act  in  a  manner 
not  expressly  sanctioned  by  the  Legislature. 

Maule,  J. : 

I  also  think  we  are  without  jurisdiction  in  this  case,  and  that  the 
Bevising  Barrister,  in  reserving  the  case  in  the  manner  he  has 
done,  has  done  that  which  the  statute  does  not  authorise  him  to  do. 
His  object,  no  doubt,  was  a  good  one,  viz.  to  save  expense  to  the 

parties. 

V.  Williams,  J. : 

I  also  think  this  is  not  a  consolidated  appeal,  within  the  meaning 
of  the  Act,  which  must  be  the  statement  of  a  single  case,  the  &cts 
and  the  law  of  which  govern  those  that  are  made  to  depend  upon  it 
This  is  in  reality  a  joint  appeal. 

Appeal  dismwed. 
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WATSON  V.  PITT(l).  i847. 

Nov.  IS, 
(b  C.  B.  77—87 ;  S.  C.  2  Lutw.  Beg.  Cas.  73 ;  17  L.  J*  C.  P.  143 ;  12  Jur.  12 1 .)  ^^^^ 

The  proof  of  service  of  a  notice  of  objection  was  as  follows :  The  party  Jan,  20. 

employed  to  serve  it,  went  to  the  place  of  abode  of  the  voter,  as  described  in  

the  list,  between  9  and  10  o'clock  at  night  on  the  25th  of  August,  and  ^^^tej^ 

knocked  several  times  at  the  door ;  no  ]>erson  answering,  he  put  the  notice  ^f^^**^* 

inside  the  door,  and  there  left  it.    The  Bevising  Barrister  having  decided  L  '  7  J 
that  the  time  and  mode  of  service  were  unreasonable — the  Goubt  confirmed 
his  decision. 

SemhUf  that  the  sufficiency  of  the  service  was  a  question  for  the  Bevising 
Barrister. 

Charles  Watson,  of  Bridge   Street,  in   Stourport,  within  the 
borough  of  Bewdley,  objected  to  the  name  of  Francis  Pitt  being 
retained  on  the  list  of  persons  ^entitled  to  vote  in  the  election  of  a       [  *78  ] 
member  to  serve  in  Parliament  for  the  said  borough,  in  respect 
of  a  house  and  land  in  the  hamlet  of  Wribbenhall. 

The  facts  of  the  case  were  as  follows : 

William  Taylor,  on  behalf  of  the  objector,  went  to  the  house  of 
Francis  Pitt,  between  nine  and  ten  o'clock  in  evening  of  the  25th 
of  August  last.  He  knocked  at  the  door  of  the  house  several  times ; 
and  no  person  answered.  He  thereupon  put  a  due  notice  of 
objection,  signed  by  Charles  Watson,  within  the  house  (2).  This 
was  the  only  occasion  on  which  Taylor  attempted  to  serve  the  said 
notice. 

The  Bevising  Barrister  decided  that  this  was  not  a  sufficient 
service  of  notice  of  objection,  within  the  meaning  of  the  17th  section 
of  the  6  &  7  Yict.  c.  18 ;  and  therefore,  that  Charles  Watson  was 
not  entitled  to  call  upon  Francis  Pitt  to  prove  that  he  was  entitled 
to  be  retained  on  the  list  of  voters  for  the  said  borough :  and, 
accordingly,  Pitt's  name  was  retained  on  the  list  of  voters. 

If  the  Court  shall  be  of  opinion  that  the  service  was  sufficient, 
then  the  name  of  Francis  Pitt  is  to  be  expunged  from  the  said 
list.  But,  if  the  Court  shall  be  of  opinion  that  the  service  was 
insufficient,  then  the  name  of  Francis  Pitt  is  to  be  retained  on 
the  list. 

Gi-ay^  for  the  appellant :  1847, 

The  facts  stated  in  this  case,  show  a  perfectly  good  service  of  the  ^^J^^^- 
notice  of  objection.    The  words  of  the  17th  section  of  the  6  &  7 

Vict.  c.  18,  *upon  which  the  question  turns,  are — '*  and  every  person  \  ^79  ] 

(I)  Discussed  in  OiffordY.  Overse«rB  (2)  See  the  case  as  amended,  ;>o»<, 

0/  Vkdaea  ^1889)  24  a  B.  D.  141,  69      p.  689. 
L.  J.  a  B.  98.—J.  G.  P. 
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Watson      bo  objecting,  shall  give  or  cause  to  be  left  at  the  place  of  abode 
Pitt.        of  the  person  objected  to,  as  stated  in  the  said  list,  a  notice,"  &c. 

(Wilde,  Gh.  J. :  The  notice  is  not  stated  to  have  been  served  ''  at 
the  place  of  abode  of  the  person  objected  to.") 

The  Revising  Barrister  has  not  very  closely  adhered  to  the  words  of 
the  Act :  but  his  meaning,  it  is  submitted,  is  obvious. 

(Wilde,  Gh.  J. :  How  can  we  speculate  upon  his  meaning  being 
different  from  what  he  says  ? 

Maule,  J. :  A  notice  put  under  a  door,  even  at  the  place  of  abode 
of  the  party  for  whom  it  is  intended,  would  probably  not  be  well 
served,  unless  it  appeared  that  such  party  was  the  occupier  of  the 
wliole  house.) 

If  it  had  been  intended  by  the  Bevising  Barrister  to  raise  any 
question  of  that  sort,  it  would  have  been  so  stated. 

(Wilde,  Gh.  J. :  Probably  it  may  be  assumed,  that,  prima  faciei 
a  man's  house  is  his  place  of  abode.) 

Assuming,  then,  that  this  was  the  party's  place  of  abode,  the 
objection  taken  to  the  mode  of  service  is,  that,  calling  once  at  the 
house,  and  putting  the  paper  under  the  door,  is  not  sufficient ;  and 
that  some  degree  of  diligence  should  have  been  used  to  effect  a 
personal  service. 

(Maule,  J. :  Possibly  the  Bevising  Barrister  may  have  thought 
that  the  service  was  incomplete,  unless  the  notice  was  left  with  some 
[  •so  ]       i>erson  *at  the  voter's  place  of  abode. 

Wilde,  Ch.  J.:  If  these  cases  were  stated  by  the  Revising 
Barrister  in  the  absence  of  the  parties  interested,  we  should  feel 
disposed  to  read  them  with  more  liberality.  But  the  statute  makes 
the  parties  responsible  for  the  form  of  the  case :  if  it  be  incorrectly 
drawn,  they  may  object  when  it  is  read  over  to  them.  I  think  it  is 
too  much  to  ask  the  Court  to  grope  about  in  the  dark  to  endeavour 
to  ascertain  what  the  objection  is.) 

The  Court  may,  if  the  case  is  insufficiently  stated,  remit  it  to  the 
Revising  Barrister  to  state  the  question  more  accurately  (i).     There 

(1)  6&7Vict.  c.  18,8.65. 
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is  nothing  objectionable  in   the  service  having  taken  place  here      Watsom 
between  nine  and  ten  o'clock  at  night.     The  rules  that  regulate        Pi^. 
the  service  of  proceedings  in  suits  in  the  superior  Courts,  are  not 
applicable  in  all  their  strictness  to  these  notices. 

(WiLDB,  Ch.  J. :  Unless  the  respondent  will  consent  to  the  case 
l)eing  amended,  by  stating  the  service,  such  as  it  was,  to  have  been 
"  at  his  place  of  abode  as  stated  in  the  list "  (i),  the  case  must  go 
back  to  the  Bevising  Barrister  to  be  re-stated.) 

Byles,  Serjt.  for  the  respondent: 

The  case  may  be  considered  as  amended  in  the  particular 
mentioned,  and  *then  the  statement  as  to  the  mode  of  service  will  [  ^si  ] 
stand  thus — Taylor  went  to  the  place  of  abode  of  Pitt,  as  described 
in  the  list,  between  nine  and  ten  o'clock  in  the  evening  of  the  25th 
of  August.  He  knocked  at  the  door  several  times  ;  and,  no  person 
answering,  he  put  the  notice  within  the  house — ^not,  as  is  assumed 
on  the  other  side,  under  the  door :  he  may  have  dropped  it  down 
the  chimney. 

(Maule,  J. :  We  shall  never  get  on  with  this  case  unless  we  look 
at  it  with  a  little  charity.) 

In  Chaffers  v.  Glover  (2)  it  was  held  that  service  of  a  rule  nisi  to 
compute,  by  leaving  it  at  the  defendant's  apartments,  in  which  no 
person  then  was,  though  the  defendant  then  resided  there,  was  not 
sufficient.  The  meaning  of  the  statute  is,  that  the  service  shall  be 
such  as  to  render  it  likely  that  the  notice  will  reach  the  hand  for 
which  it  is  intended.  Applying  to  this  case  the  rule  that  was 
applied  to  that  of  Watson  v.  Cotton  (8),  can  the  Court  infer  a  service 
to  be  sufficient  which  the  Bevising  Barrister  has  found. to  be 
insufficient?  Many  modes  of  service  might  be  suggested  that 
would  not  be  good. 

(Maule,  J. :  Must  not  the  Bevising  Barrister  be  taken  to  have 
decided  that  such  a  mode  of  service  as  he  describes  could  not  under 
any  circumstances  be  good  ?) 

He  finds  as  a  fact  that  the  notice  was  not  well  served ;  and  he  states 
circumstances  that  amount  to  no  service  at  all. 

(1)  See  Allen  v.  Qreenaiil,  72  R.  E.  (2)  d  Bowl.   P.   C.    81.      And  see 

006  (4  C.  B.  100 ;  1  Lutw.  Reg.   Cae.       Gardner  v.  Green,  3  Dowl.  P.  C.  343. 
592).  (3)  5  C.  B.  51. 
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Watboh  Oray^  in  reply ; 

Pnrr.  The  facts  stated  show  a  sufficient  service  in  point  of  law.    For 

this  purpose,  the  objector  had  to  the  latest  moment  of  the  day. 

The  statute  points  out  the  mode  and  place  of  service.    It  is  no  part 
[  *82  ]       «of  the  Revising  Barrister's  duty,  to  inquire  whether  it  has  reached 

the  party's  hand  or  not. 

(WiLDB,  Ch.  J. :  The  notice  is  not  stated  to  have  been  left,  but 
only  put  within  the  house.    It  may  have  been  withdrawn  again.) 

It  cannot  be  denied  that  the  case  is  stated  with  a  very  reprehensible 
degree  of  looseness.  Probably  the  only  remedy  will  be  by  adopting 
the  course  pointed  out  by  the  6  &  7  Vict.  c.  18,  s.  65. 

WHiDB,  Ch.  J. : 

It  certainly  is  to  be  regretted  that  this  case  has  been  sent  to  us 
in  such  a  form  as  to  provoke  much  unnecessary  delay  and  expense 
to  the  parties.  It  is  very  desirable  that  the  facts  should  be  so 
stated  as  not  totally  to  exclude  the  ground  upon  which  the  decision 
is  formed.  If  the  facts  are  so  stated  as  to  be  consistent  with  either 
view  of  the  case,  what  is  the  Court  to  do  ?  The  statute  provides 
that  the  person  objecting  shall  give  or  cause  to  be  left  at  the  place 
of  abode  of  the  person  objected  to,  as  stated  in  the  list,  a  notice, 
according  to  the  form  in  the  schedule.  No  doubt  the  notice  may 
be  left  at  the  place  of  abode  under  such  circumstances  as  that  the 
service  would  not  be  good.  The  case  states,  that  the  person 
intrusted  to  serve  the  notice  went  to  the  house  of  the  respondent, 
between  nine  and  ten  o'clock  in  the  evening  of  the  last  day,  and 
knocked  several  times  at  the  door ;  that  no  person  answered ;  and 
that  he  therefore  put  the  notice  within  the  house.  It  would  be 
possible  to  do  that  which  16  said  to  have  been  done,  in  a  manner 
that  would  constitute  it  a  good  service.  It  would  also  be  possible 
so  to  do  it  as  to  make  it  a  mere  evasive  and  fraudulent  act.  As  the 
case  now  stands  it  is  quite  impossible  for  the  Court  to  deal  with  it 
satisfactorily.  Considering  the  lateness  of  the  hour  at  which  Taylor 
went  to  serve  the  notice,  and  that  he  so  placed  it  as  to  render  it 
[  *83  ]  probable  that  it  might  have  *been  abstracted  by  a  stranger, 
or  otherwise  have  failed  to  reach  its  destination,  we  can  hardly  hold 
the  service  good.  At  the  same  time,  it  is  not  by  any  means 
impossible  that  the  facts  stated  may  be  consistent  with  due  service. 
The  case  must,  therefore,  be  sent  back  to  the  Revising  Barrister  to 
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be  more  fally  stated,  as  to  whether  the  service  of  the  notice  of      watsom. 
objection  was  made  at  the  voter's  place  of  abode  mentioned  in  the        pi^t, 
list,  and  whether  the  notice  was  left  there ;  and  also  as  to  the  ground 
on  which  the  Revising  Barrister  came  to  the  conclusion  that  the 
facts  found  by  him  did  not  establish  a  sufficient  service  of  such 
notice. 

The  case  having  accordingly  been  remitted  to  the  Revising 
Barrister,  he  returned  it  with  the  following  additions : 

'*  I  hereby  find  the  following  additional  facts,  namely — that  the 
service  of  the  said  notice  was  made  at  the  voter's  place  of  abode 
mentioned  in  the  list,  and  that  the  said  notice  was  put  inside  the 
said  door,  which  was  the  usual  entrance  door  of  the  said  house, 
and  was  left  there :  and  I  state  and  submit  to  the  Court  that  the 
following  was  the  ground  of  my  said  decision,  viz.  I  was  of  opinion 
that  the  time  and  mode  of  the  service  of  the  said  notice  were 
unreasonable,  and  that  some  further  attempt  to  leave  the  said  notice 
with  some  person  at  the  said  house  of  the  said  Francis  Pitt,  ought 
to  have  been  proved,  in  order  to  satisfy  the  provisions  of  the  said 
statute." 

Gray,  for  the  appellant :  1848. 

The  statute  gives  the  objector  until  the  last  moment  of  the  day         ' 

for  the  service  of  the  notice ;  and  all  he  is  required  to  do,  is,  to 

serve  it  personally  upon  the  person  objected  to,  wherever  he  may 

find  him,  or  cause  it  to  be  left  at  his  place  of  abode.    *This  he  has       [  *si  ] 

done ;  and,  in  the  absence  of  any  suggestion  of  fraud,  it  was  not 

competent  to  the  Revising  Barrister  to  find  the  service  insufficient. 

The  supplementary  statement  shows  that  the  service  was  bond  fide 

made,  and  that  it  was  only  unreasonable,  in  respect  of  the  time. 

(Wn^DE,  Ch.  J. :  Unreasonable  as  to  ''  the  time  and  mode  of  the 
service.") 

It  is  submitted  that  his  conclusion  that  the  mode  of  service  was 
unreasonable,  could  only  be  warranted  by  showing  that  there  was 
some  contrivance  to  prevent  its  coming  to  the  hands  of  the  party. 

(Gbesswell,  J. :  I  do  not  see  how  the  question  of  fraud  has  any 
application.  The  inquiry  is,  whether  there  has  been  a  service  in 
compUance  with  the  Act.) 

B.B. — ^VOL.  LXXV.  44 
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Watson      The  Court  has  on  various  occasions  enlarged  upon  the  necessity  of 
Pitt.        adhering  closely  to  the  words  of  the  statute. 

(WiLDB,  Ch.  J. :  Such  a  mode  of  service  as  this  clearly  would  not 
be  considered  reasonable,  under  the  ordinary  practice  of  the  Court : 
and  I  doubt  whether  it  would  be  sufficient  in  the  case  of  a  notice 
of  the  dishonour  of  a  bill  of  exchange.) 

All  that  the  party  has  to  do,  is,  to  serve  the  notice  in  the  manner 
pointed  out  by  the  Act.  If  this  had  been  a  service  by  post,  under 
s.  100,  it  would  clearly  have  been  well  delivered  by  the  postman's 
having  dropped  it  through  a  slit  in  the  door. 

Bylea,  Serjt.,  for  the  respondent : 

The  position  of  the  appellant  is  not  at  all  improved  by  the 
amended  case.  The  Bevising  Barrister  now  states,  as  a  conclusion 
of  fact,  that  the  service  was  unreasonable  both  as  to  the  time  and 
as  to  the  mode  of  making  it.  The  true  construction  of  the  6  &  7 
Vict.  c.  18,  s.  17,  is  not  that  the  notice  may  be  served  by  leaving  it 
at  the  party's  place  of  abode  at  any  hour  of  the  twenty-four.  The 
time  must  be  reasonable.  The  Court  will  put  the  same  construe- 
[  *85  ]  tion  upon  this  section  as  upon  the  provision  in  the  *2  Will.  IV. 
c.  45,  s.  79,  as  to  service  of  notices  upon  overseers :  it  must  be 
done  within  the  ordinary  hours  of  business.  The  Court  will 
require  such  a  service  as  would  comply  with  its  ordinary  practice, 
or  as  would  suffice  in  the  case  of  a  notice  of  dishonour,  or  a  notice 
to  quit. 

(Maule,  J. :  The  cases  are  not  quite  analogous.  The  service  need 
not  be  at  the  ordinary  place  of  abode  of  the  party,  it  is  to  be  at  a 
place  which  may  or  may  not  be  his  place  of  abode  at  the  time  of 
service,  viz.  his  place  of  abode,  as  stated  in  the  list.) 

Wherever  served,  the  service  must  be  in  the  usual  manner.     It 
may  be  inferred  from  the  statement  that  he  still  resides  there. 

(Maule,  J. :  We  cannot  draw  inferences:  we  are  sitting  on  appeal 
as  to  matters  of  law,  under  an  Act  of  Parliament  that  expressly 
excludes  us  from  dealing  with  matters  of  fact.) 

Then,  the  matter  is  concluded  by  the  finding  of  the  Bevising  Bar« 
rister :  Watson  v.  Cotton. 
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Gray  was  heard  in  reply.  Watboh 

Pitt. 
"Wilde,  Ch.  J. : 

I  am  of  opinion  that  the  Bevising  Barrister  has  arrived  at  a 
correct  conclusion  in  this  case. 

The  17th  section  of  the  6  &  7  Vict.  c.  18,  requires  the  notice  of 
objection  to  be  given  to  the  party  objected  to,  or  left  at  his  place  of 
abode  as  stated  in  the  list.  It  is  clear  that  many  modes  of  leaving 
the  notice  at  the  place  of  abode  might  be  suggested,  which  would 
satisfy  the  words  of  the  Act,  and  would  yet  be  no  compliance  with 
its  spirit  and  intention.  This  leads  us  to  consider  what  we  must 
hold  to  have  been  the  reasonable  intention  of  the  Legislature.  I 
think  the  time  and  mode  of  service  must  be  such  as  to  afford 
reasonable  ground  for  presuming  that  the  notice  will  reach  the 
hands  of  the  party  for  whom  it  is  intended.  Was  the  mode  of 
service  ^adopted  here  such  as  to  afford  reasonable  ground  for  such  [  ^86  ] 
a  presumption  ?  It  appears  that  the  person  charged  with  the  duty 
of  serving  the  notice,  went  to  the  house  between  nine  and  ten 
o'clock  in  the  evening,  and  knocked  several  times  at  the  door  ;  and 
that,  no  one  answering,  he  put  the  notice  inside  the  door,  and  there 
left  it.  The  Bevising  Barrister  decided  that  this  was  not  a  sufficient 
service,  and  that  the  appellant  was  not  entitled  to  call  upon  the 
respondent  to  substantiate  his  right  to  be  upon  the  list  of  voters. 
He  now  informs  us  that  the  ground  of  his  decision  was,  that,  in  his 
opinion,  the  time  and  mode  of  the  service  were  unreasonable,  and 
that  some  further  attempt  to  leave  it  with  some  person  at  the  house 
ought  to  have  been  proved,  in  order  to  satisfy  the  provisions  of  the 
Act.  That  is  to  say,  that,  going  to  the  house  at  a  late  hour  in  the 
evening,  when  it  is  uncertain  whether  there  is  any  one  in  it,  or 
awake,  if  there,  and,  regard  being  had  to  the  lateness  of  the  hour, 
not  taking  reasonable  means  to  ascertain  whether  there  is  any  one 
there  or  not,  and  merely  putting  the  notice  under  or  through  the 
door,  does  not  amount  to  a  service  within  the  Act.  Possibly  the 
notice  would  have  been  left  in  good  time,  if  the  service  had  not 
been  attended  with  circumstances  that  made  it  in  other  respects 
unreasonable.  But,  when  a  party  chooses  to  go  at  so  late  an  hour 
for  the  purpose  of  serving  a  notice,  he  is  bound  at  least  to  show 
that  it  was  left  under  circumstances  reasonably  calculated  to  lead 
to  the  conclusion  that  the  party  to  whom  it  is  addressed  has  an 
ordinary  chance  of  receiving  it.  I  think  the  decision  of  the  Bevising 
Barrister  was  correct.    And  I  consider  it  a  conclusion  of  fact. 

44—2 
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Watsov      Maulb,  J. : 

Pitt.  I  am  of  the  same  opinion.     Upon  the  whole,  I  incline  also  to 

think,  that,  whether  the  service  of  the  notice  was  sufficient  or  not, 

[  *d7  ]  was  a  question  of  fact  *for  the  Revising  Barrister  to  determine. 
And  I  think  he  has  correctly  determined  it. 

The  rest  of  the  Coubt  concurring, 

*  Decinon  affirmed,  with  costs. 


1848.  BUBTON  V.  HERBERT  LANGHAM. 

Mayl2.       ^^  ^  ^  9^—108 ;  S.  0.  2  Lutw.  Beg.  Cas.  78 ;  17  L.  J.  0.  P.  253 ;  12  Jur,  631.) 

TV^^ih^  ^  Held,  that  the  committee  of  a  lunations  estate,  who  has  taken  into  his 

Southern   '  ^^^^  occupation  part  of  the  land,  charging  himself, — in  the  account  rendered 

Diviiutn,  by  him  to  the  Court  of  Chancery,  and  allowed  by  the  Master, — with  a  yearly 

[  92  1  'sum  as  "  rent,"  does  not  thereby  become  an  occupying  tenant  within  the 

2Will.  IV.  c.  46,  s.  20(1). 

Herbebt  Lanoham  is  committee  of  the  estate  of  his  brother. 
Sir  James  A.  Langham,  Bart.,  and  holds  lands  in  Cottesbrooke,  in 
the  county  of  Northampton,  as  occupier,  to  the  value  of  89S/.  per 
annum.  The  said  Herbert  Langham  proved  that  his  accounts  were 
from  time  to  time  transmitted  for  examination  and  approval,  to  the 
Court  of  Chancery ;  and  a  statement  was  produced  by  him,  intituled 
''The  ninth  account  of  Herbert  Langham,  as  committee  of  the 
estate  of  Sir  J.  H.  Langham,  Bart,"  bearing  the  signature  of 
Edward  Winslow,  one  of  the  Commissioners  of  Lunacy,  and  the  seal 
of  the  Court;  in  which  account  the  name  of  Herbert  Langham 
appeared  as  tenant,  in  the  tenant's  column,  at  the  rent  of  393Z.  per 
annum. 

The  said  Herbert  Langham  stated,  that,  after  the  passing  of  the 
accounts,  he  retained  a  balance  of  about  1,6002.,  out  of  which,  after 
paying  a  jointure  on  the  estate,  he  defrayed  the  expenses  of  repairs 
and  improvements  on  the  property.  He  further  stated  that  he 
[  *08  ]  was  appointed  committee  on  the  21st  of  June,  1887  ;  *that  he  took 
possession  of  the  lands  about  Lady  Day,  1848,  succeeding  to  an 

(1)    Which    conferred    the    county  People  Act,  1884  (48  &  49  Vict,  c  3), 

franchise  on  {inter  alios)  any  person  on  **  every  man  occupying  any  land  or 

'*  who   shaU    occupy  as  tenant    any  tenement  ...  of  a  clear  yearly  value 

lands  or  tenements  for  which  he  shall  of  not  less  than  102."    See  also  s.  3 

he  bond  ficU  liMe  to  a  yearly  rent  of  of  the  Bepresentation  of  the  People 

notless  than  60/."    That  franchise  has  Act,  1867  (30  &  31  Vict,  c  102),  **iu- 

now  been  replaced  by  that  conferred  habitant  occupier  as  owner  or  tenant.*' 

by  8.  6  of  the  Representation  of  the  — J.  G.  P. 
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occupying  tenant ;  and  that  he  has  continued  to  hold  them  up  to      Bttrtok 
Mie  present  time.    He  also  stated  that  he  occupies  Cottesbrooke    lanoham. 
House,  and  the  adjoining  fields.     Part  of  the  furniture  in  the  house 
is  his  own. 

Mr.  Wood,  steward  of  Cottesbrooke  estate,  stated  on  oath,  that  he 
was  examined  by  the  Master  with  the  accounts,  and  that,  in  such 
examination,  the  specific  lands  for  which  Herbert  Langham  claimed 
to  vote,  were  inquired  into,  with  a  view  to  their  condition  and  value. 

Burton  objected  that  Herbert  Langham,  as  such  committee,  was 
improperly  on  the  register  as  tenant,  under  the  20th  section  of  the 
2  Will.  IV.  c.  45. 

The  Bevising  Barrister  found  that  Herbert  Langham  held  as 
occupying  tenant,  and  retained  his  name  on  the  list  of  voters. 

The  declaration  of  appeal  at  the  end  of  the  case,  was  as  follows  ^ 

''  I  appeal  against  the  above  decision, 

"  Chr.  Mabeham,  on  behalf 

of  Edmund  Sinoeb  Burton." 

When  this  case  was  called  on,  on  the  11th  of  November  last, 

Humfrey,  for  the  appellant,  insisted  that  Mr.  H.  Langham, 
having  merely  the  custody  of  the  estate  by  grant  from  the  Crown, 
could  not  be  treated  as  an  occupying  tenant  of  any  lands  or  tene- 
ments for  which  he  was  "  bond  fide  liable  to  a  yearly  rent  of  not 
less  than  50Z.,"  within  the  2  Will.  IV.  c.  45,  s.  20;  whatever 
♦might  be  his  liability  to  account  to  the  Court  of  Chancery  in  [  *»*  ] 
respect  of  the  value  of  the  land  retained  in  his  own  hands. 

Manning,  Serjt.,  appeared  for  the  respondent.    But, 

Per  Curiam  : 

The  committee  of  a  lunatic  is  in  the  nature  of  a  bailiff. 
There  is  no  distinct  statement  of  facts  showing  an  occupation 
by  Mr.  H.  Langham  as  tenant;  no  contract  of  letung;  but 
merely  that  he  charges  himself  in  his  account  as  committee  with 
393Z.  for  the  value  of  lands  in  his  occupation  up  to  Lady  Day, 
1847.  The  mere  retention  of  the  land  in  this  way  cannot  give  him 
a  qualification.  The  case  must  be  remitted  to  the  Bevising 
Barrister  to  be  more  fully  stated :  first,  by  setting  out  an  extract 
from  the  register,  showing  the  form  of  the  statement  of  the  quali- 
fication of  the  respondent ;  secondly,  by  setting  out  a  copy  of  the 
♦grant  to  the  respondent  as  committee ;  thirdly,  by  setting  out  a       [  •ss  ] 
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Burton 
Lanoham. 


copy  of  the  account  of  the  respondent  as  committee^  referred  to  in 
the  case;  fourthly,  by  making  a  fuller  statement  of  the  circum- 
stances under  which  the  respondent  took  possession  of  the  land ; 
and,  fifthly,  by  stating  whether  the  respondent  retained  the  produce 
of  the  land  to  his  own  use,  or  accounted  for  it  to  the  estate  of  the 
lunatic. 

The  case  having  accordingly  been  remitted  to  the  Revising 
Barrister,  he  returned  it  with  the  following  additions  : 

"  1.  The  description  of  the  respondent's  qualification  was  as 
follows  : 

**  Northampton  Pollino  District. 

**  Cottesbrooke. 


No. 

Christian  Name  and 
Surname  of  Voter. 

Place  of  Abode. 

Nature  of 
Qualification. 

street  Ac.,  where  Pn>-  . 
peity  situate  Ac. 

2568. 

Laneham, 
Hertert. 

Cottesbrooke. 

Land  and 
House,  as 
Occupier. 

Cottesbrooke. 

''  2.  The  following  is  a  copy  of  the  grant  to  the  respondent  as 
committee  : 

"  Victoria,  &c.  :  Whereas,  by  a  certain  inquisition  taken  at  the 
house  of  Sir  James  Hay  Langham,  Bart.,  situate  at  Glyndboume, 
near  Lewes,  in  the  county  of  Sussex,  the  15th  day  of  December,  in 
the  7th  year  of  the  reign  of  our  late  Royal  uncle,  William  the 
Fourth,  by  virtue  of  his  commission,  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  in  that  behalf  duly  made  and  issued,  to  inquire 
(amongst  other  things)  of  the  lunacy  of  Sir  James  Hay  Langham, 
of  &c.,  it  is  found  (amongst  other  things),  that  the  said  Sir  J.  H. 
[  06  ]  Langham,  at  the  time  of  ^taking  this  inquisition,  is  a  lunatic,  and 
does  not  enjoy  lucid  intervals,  so  that  he  is  not  sufficient  for  the 
government  of  himself  and  his  estate ;  as  by  the  same  inquisition 
(amongst  other  things),  remaining  on  record,  may  more  fully 
appear ;  for  the  tuition  of  whom,  and  for  the  management  of  his 
estate,  it  belongs  to  us  to  provide :  And  whereas  sufficient  security 
is  given  to  us  on  the]  behalf  of  the  said  Sir  J.  H.  Langham,  by 
Herbert  Langham,  of  Cottesbrooke  Hall,  in  the  county  of  North- 
ampton, Esq.,  the  Hon.  Thomas  De  Grey,  of  &c.,  William  Jones 
Burdett,  of  &c.,  Esq.,  Frances  Burdett,  of  &c.,  spinster,  and  Henry 
Burdett  Langham,  of  Cottesbrooke  Hall  aforesaid,  Esq.,  as  in  such 
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cases  hath  been  heretofore  ased :  Enow  ye,  that  we,  of  our  special  Bubtov 
grace,  and  of  our  certain  knowledge  and  mere  motion,  have  given,  LANOH^if. 
conmiitted,  and  granted,  and  by  these  presents,  for  us,  our  heirs, 
and  successors,  do  give,  &c.,  unto  Dame  Elizabeth  Langham,  of 
&c.,  widow,  the  custody  of  the  person,  tuition,  regulation,  and 
government  of  the  said  Sir  J.  H.  Langham — To  have  and  to  hold 
the  aforesaid  custody  of  the  person,  tuition,  regulation,  and  govern- 
ment of  the  said  Sir  J.  H.  Langham,  from  the  date  of  these 
presents,  so  long  as  it  shall  please  us,  during  the  continuance  of  the 
lunacy  of  the  said  Sir  J.  H.  Langham  :  Enow  ye  also,  that  we  of 
our  special  grace,  &c.,  have  given,  committed,  and  granted,  and  by 
these  presents,  for  us,  our  heirs  and  successors,  do  give,  &c.,  unto 
the  said  Herbert  Langham,  the  custody,  regulation,  occupation, 
disposition,  and  receipt,  as  well  of  all  manors,  messuages,  lands, 
&c.,  and  all  rents,  revenues,  and  profits  thereof,  which  the  afore- 
said Sir  J.  H.  Langham,  Bart.,  hath  or  ought  to  have,  in  possession 
or  reversion,  or  which  by  any  lawful  ways  and  means,  at  any  time 
or  times  hereafter  may,  or  ought  to,  come,  descend,  or  accrue  to  the 
said  Sir  J.  H.  Langham,  or  which  any  other  or  others  hath  or  may 
have  to  the  use  and  profit  *of  the  said  Sir  J.  H.  Langham,  in  the  [  ^97  ] 
counties  of  Northampton,  &c. ;  as  also  the  custody  and  government 
of  all  the  goods  and  chattels,  farms,  stock  of  cattle,  &c.  and  other 
commodities  and  profits  whatsoever  to  the  said  Sir  J.  H.  Langham 
belonging  or  in  any  manner  appertaining ;  and  also  the  use  and 
negotiation  of  the  same,  to  the  use  and  behoof,  profit,  and  advantage 
of  the  said  Sir  J.  H.  Langham,  and  for  the  maintenance,  sustenance, 
and  support  of  the  said  Sir  J.  H.  Langham,  and  his  family  (if  he 
hath  any,  or,  in  time  to  come,  may  have) ;  and  also  for  the  main- 
tenance, preservation,  and  repair  of  the  messuages,  lands,  (fee,  and 
the  residue  of  the  premises  of  the  said  Sir  J.  H.  Langham,  To  have 
and  to  hold,  &c.,  unto  the  said  Herbert  Langham,  from  the  date  of 
these  presents,  so  long  as  it  shall  please  us,  during  the  continuance 
of  the  lunacy  of  the  said  Sir  J.  H.  Langham  :  Provided  always 
that  the  said  Herbert  Langham,  his  executors  and  administrators, 
shall  render  a  true  account  of  the  issues,  revenues,  and  profits  of 
the  manors,  messuages,  lands,  tenements,  and  of  the  goods,  chattels, 
and  debts  aforesaid,  and  of  the  profits  thereof,  and  of  the  rest  of 
the  premises,  once  in  every  year  at  least,  and  as  often  as  and  when- 
soever to  the  Lord  Chancellor,  &c.,  shall  seem  meet,  and  shall  obey 
and  fulfil  all  and  every  the  order  and  orders  of  the  Lord  Chancellor, 
&o.,  made,  or  hereafter  to  be  made,  any  ways  touching  or  concerning 
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BuBTOH      the  premises,  or  any  part  thereof,  or  the  issues  or  profits  thereof,  or 
Lakoham.     any  account  or  accounts  thereof,  &c. 

'^  8.  The  following  is  a  copy  of  the  ninth  account  of  the  respon- 
dent as  committee  :  (In  this  account,  the  respondent  had  entered 
his  own  name  in  the  column  of  ''  tenants; "  and,  in  the  column 
headed  "  Bents  due  at  Lady  Day,  1846,"  had  inserted,  opposite  to 
[  *9^  ]  his  name,  the  sum  of  8982. ;  and,  in  the  column  *headed  "  Bents 
received,"  had  entered  that  sum  as  received.) 

''4.  A  fuller  statement  of  the  circumstances  under  which  the 
respondent  took  possession  of  the  land  : 

''  On  the  25th  of  March,  1841,  one  William  Deane,  who  rented  a 
farm  at  Gottesbrooke,  belonging  to  Sir  J.  H.  Langham,  quitted  it. 
One  Jeremiah  Gaudern,  who  also  held  land,  also  quitted  the 
occupation  at  the  same  time.  Mr.  Herbert  Langham  (the  respon- 
dent), the  committee  of  his  brother's  estate,  entered  upon  the 
occupation  of  both  farms,  for  which  he  debited  himself  in  his 
accounts  812.  10s.,  being  the  aggregate  of  the  rents  that  were 
paid  by  Deane  and  Gaudern,  viz.  272.  10«.  by  the  former,  and  4Z. 
by  the  latter. 

''  On  the  25th  March,  1848,  Thomas  Flavell,  who  also  rented  a 
farm  belonging  to  Sir  J.  H.  Langham,  at  Gottesbrooke,  with  the 
house  and  premises  thereon,  at  the  rent  of  2101.  per  annum, 
quitted  the  occupation  of  the  said  farm,  house,  and  premises ;  when 
Mr.  Herbert  Langham  (the  respondent)  entered  upon  possession  of 
them,  and  charged  himself  with  the  same  sum  as  Flavell  had  paid 
for  rent,  viz.  2102.,  which,  with  the  Sll.  10s.  before  mentioned,  made 
a  total  of  241L  10s. 

"  The  above  is  the  occupancy  upon  which  the  respondent  made 
his  claim  for  a  vote ;  the  greater  part  of  which  he  still  occupies 
with  the  premises,  i.e.  Gottesbrooke  House.  And,  in  consequence 
of  Gaudern,  the  tenant  of  the  park  and  other  land  at  Gottesbrooke, 
having  become  insolvent,  Mr.  Herbert  Langham  (the  respondent) 
entered  upon  the  occupation  of  the  said  park  and  another  portion 
of  Gaudern's  take  adjacent  to  the  park.  The  result  of  the  above 
additions  was,  that  the  sum  charged  by  the  respondent  for  rent  at 
Lady  Day,  1846,  for  the  whole  of  the  lands  which  he  occupies, 
amounted  to  the  sum  of  8932. 

*'  The  extent  of  the  lands  held  by  the  respondent,  was  about  two 
hundred  acres. 
[  99  ]  "  Mr.  Wood,  the  bailiff  of  the  estate,  on  the  respondent's  annually 

passing  his  account,  makes  a  report,  verified  by  affidavit,  as  to  the 
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general  condition,  and  costs  of  repairs,  of  the  estate.    It  did  not      Bubtok 
appear  in  evidence  before  the  Revising  Barrister,  that  Mr.  Herbert    langham. 
Langham  had  the  power  of  making  any  leases  of  the  land  belonging 
to  the  Innatic. 

"  It  also  appeared,  by  the  evidence  of  Mr.  Langham,  that,  since 
his  appointment  as  committee,  he  had  actually  paid  no  rent,  and 
that  no  receipt  had  been  given  to  him  by  any  person ;  but  that  he 
had  debited  himself  with  the  above  annual  sums;  and  that  the 
balance  now  in  his  hands  was  upwards  of  1,6002. 

"  5.  As  to  whether  the  respondent  retained  the  produce  of  the 
land  to  his  own  use,  or  accounted  for  it  to  the  estate  of  the  lunatic. 

''  The  respondent  receives  the  produce  of  the  lands  held  by  him 
at  Cottesbrooke  entirely  to  his  own  use  and  benefit,  and  does  not 
account  for  any  part  of  it  to  the  estate  of  the  lunatic.  The  sum 
stated  by  the  respondent  as  rent  paid  for  the  said  land,  is  included 
with  the  accounts  of  the  rents  of  other  tenants  on  the  estate." 

The  argument  of  the  case  was  resumed  on  the  20th  of  January 
last,  the  Judges  present  being,  Wilde,  Gh.  J.,  and  Maule,  Gresswell, 
and  V.  Williams,  JJ. 

Humfrey^  for  the  appellant :  Jan.  20» 

It  is  quite  clear  that  the  respondent  in  this  case  did  not  occupy  as 
tenant,  within  *the  meaning  of  the  2  Will.  IV.  c.  45,  s.  20,  which  [  *1^  ] 
requires  that  he  shall  occupy  as  tenant  and  be  bond  fide  liable  to  a 
yearly  rent  of  not  less  than  502.  He  had  no  certain  interest  in  the 
land,  but  a  mere  authority  to  deal  with  it  as  a  kind  of  bailiff. 
Looking  at  the  terms  of  the  letters-patent  it  will  be  seen  that  there 
are  two  contingencies  upon  which  the  interest  of  the  respondent,  as 
committee,  would  cease — namely,  the  recovery  of  the  lunatic,  or 
the  revocation  of  the  letters-patent.  But  during  the  continuance  of 
the  grant  the  powers  conferred  by  it,  enure  solely  ''  for  the  use  and 
profit  of  Sir  J.  H.  Langham,"  for  whom,  therefore,  the  committee 
is  a  mere  trustee.  Now,  no  trustee  can  be  a  tenant :  AUorney- 
General  v.  Dixie  (i). 

(Maule,  J.  :  He  would  have  to  distrain  upon  himself,  having  the 
reversion  and  also  the  term.) 


The  occupation  of  this  land  by  Mr.  Langham  has  no  one  of  the       [  loi  } 
ordinary  incidents  of  a  tenancy.     He  has  entered  into  no  contract 

(1)  13  Ves*  519,  534. 
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BuRTOH      with  any  one  for  the  use  of  the  land ;  nor  is  there  any  power  of 
Lahqhah.     distress  vested  in  any  person.     A  mere  occupation  upon  a  quatdtan, 
meruit,  would  not  confer  a  right  of  voting.     The  party  must  occupy 
as  tenant  at  a  distinct  and  certain  rent. 

(Gresswell,  J.  :  There  is  no  lease  to  the  committee  here.) 

[  •102  ]  Suppose  this  *land  were  unproductive  in  any  one  year,  to  what 
payment  would  the  respondent  be  liable  ?  It  is  wholly  uncertain. 
Suppose  Sir  J.  H.  Langham  should  die,  or  cease  to  be  lunatic,  in 
the  middle  of  a  year, — what  becomes  of  the  tenancy  ?  Would 
the  appellant  be  entitled  to  a  notice  to  quit  ?  and,  if  so,  from 
whom? 

Manning,  Serjt.,  for  the  respondent : 

It  may  be  conceded  that  the  committee  of  a  lunatic's  estate 
cannot,  withoiit  the  order  of  the  Lord  Chancellor,  grant  leases.  He 
has,  by  virtue  of  the  letters-patent,  under  which  he  derives  all  his 
authority,  no  interest  out  of  which  to  create  a  term.  In  like 
manner,  the  donee  of  a  power  has  no  estate ;  all  he  can  do  is,  to 
exercise  the  power  according  to  the  direction  of  the  donor.  Bat 
the  question  here  is  whether  he  may  not,  by  occupying  part  of  the 
estate,  as  tenant  at  a  fixed  rent,  with  the  sanction  of  the  Master, 
acquire  such  an  interest  as  to  entitle  him  to  be  registered  as  a 
voter. 

(Maule,   J.  :  He  may,   perhaps,   like  a  trustee,  occupy  lands, 
accounting  for  the  profits ;    but  can  he  become  tenant  of  them  ?) 

The  Beform  Act  ascertains  what  shall  amount  to  an  occupation  as 
tenant.  By  requiring  a  liability  to  the  payment  of  a  rent  of  not 
less  than  502.,  the  Legislature  in  efiect  declares  that  liability  to  rent 
shall,  for  the  purpose  of  this  section,  be  the  test  of  tenancy. 
Suppose,  instead  of  being  a  lunatic,  Sir  J.  H.  Langham  had  been 
abroad,  and,  in  his  absence,  the  respondent  had  intruded  himself 
into  the  estate,  and  had  paid  rent  to  his  brother's  agent,  what  would 
there  be  to  prevent  the  owner  of  the  estate  from  distraining  for  any 
arrears  that  might  be  due  ?  Mr.  Langham  must  occupy  either  as 
owner,  or  tenant,  or  as  bailifif  to  his  brother.  The  first  is  out  of  the 
question  ;  and  the  last  is  expressly  and  distinctly  negatived  by  the 
statement  of  the  Bevising  Barrister  :  clearly,  therefore,  he  occupies 
[  *103  ]      as  tenant.     Upon  the  recovery  *by  Sir  J.  H.  Langham  of  the  use 
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of  his  reason,  he  might  sue  the  respondent  for  the  rent,  when  the      Burton 
latter  had  so  unequivocally  acknowledged  his  liability  to  pay,  or  he    lanohau. 
might  distrain.    Upon  the  death  of  Sir  J.  H.  Langham,  during  his 
lunacy,  his  heir  would  be  entitled  to  the  same  remedies. 

(Cresswell,  J. :  Suppose  the  letters-patent  appointing  Mr.  H. 
Langham  committee  were  revoked,  and  another  committee  ap- 
pointed ;  would  Mr.  Langham  be  entitled  to  a  notice  to  quit  ?) 

Certainly  he  would,  like  any  other  tenant. 

(V.  Williams,  J. :  Is  it  not  essential  to  constitute  a  tenancy,  that 
there  shall  be  a  contract  to  pay  a  sum  certain  ? 

Maulb,  J. :  And,  with  this  quality — ^that  it  is  issuing  out  of  each 
and  every  part  of  the  land  ?  That  is  not  true  of  a  quantum  meinLit.) 

Here,  there  is,  in  effect,  a  contract,  through  the  agency  of  Mr. 
Commissioner  Winslow. 


Humfrey,  in  reply :  .  [  105  ] 

It  may  be,  that,  as  between  his  brother  and  himself,  Mr.  H. 
Langham  would  be  estopped  from  denying  his  liability  as  tenant. 
But  the  question  here  is,  what  contract  of  tenancy  there  is,  giving 
him,  within  the  meaning  of  the  2  Will.  IV.  c.  45,  s.  20,  the  legal 
character  of  one  occupying  as  tenant  ''  any  lands  or  tenements  for 
which  he  is  bond  fide  liable  to  a  yearly  rent  of  not  less  than 
50L?"     *     *     * 

Cur.  adv.  vtdt, 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  C 106  ] 

This  was  an  appeal  from  the  decision  of  the  Revising  Barrister, 
who  had  allowed  the  name  of  the  respondent,  Herbert  Langham, 
to  be  retained  in  the  list  of  voters  for  the  county  of  Northampton. 

Herbert  Langham  claimed  to  vote  in  respect  of  a  qualification  as 
occupier  of  house  and  land.  The  vote  was  objected  to,  on  the 
ground  that  he  did  not  occupy  as  tenant.  The  Bevising  Barrister 
decided  that  he  did ;  and  the  appeal  was  against  that  decision. 

The  property  in  respect  of  which  the  vote  was  claimed,  is  part 
of  the  property  of  Sir  J.  H.  Langham,  a  lunatic.  By  letters-patent 
of  the  21st  of  June,  1  Vict.,  the  custody  of  the  person  of  the  lunatic 
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BcBTON  was  granted  to  Dame  Elizabeth  Langham ;  and  to  Herbert  Lang- 
Laitgham.  ham,  the  respondent,  was  given,  committed,  and  granted  "(he 
custody,  regulation,  occupation,  disposition,  and  receipt,  as  well  of 
all  manors,  messuages,  lands,  tenements,  houses,  farms,  revenues, 
services,  and  hereditaments,  (Sbc.,  and  all  rents,  revenues,  and  profits 
thereof,  which  the  aforesaid  Sir  J.  H.  Langham  hath  or  ought  to 
have,  in  possession  or  reversion,  &c.,  as  also  the  custody  and 
government  of  all  the  goods  and  chattels,  farms,  stock  of  cattle, 
&c.,  to  the  said  Sir  J.  H.  Langham  belonging, — to  hold  the  afore- 

[  'lo?  ]  said  custody,  &c.,  as  long  as  it  shall  please  us,  *during  the  con- 
tinuance of  the  lunacy  of  the  said  Sir  J.  H.  Langham :  Provided 
always  that  the  said  Herbert  Langham  shall  render  a  true  account 
of  the  issues,  revenues,  and  profits  of  the  manors,  messuages,  lands, 
and  of  the  goods  and  chattels,  &c.,  once  in  every  year  at  least,  and 
as  often  as  to  the  Lord  Chancellor  shall  seem  meet,  and  shall  obey 
all  order  and  orders  of  the  Lord  Chancellor  made,  or  hereafter  to 
be  made,  touching  the  premises." 

After  this  grant,  some  of  the  tenants  of  Sir  J.  H.  Langham 
quitted  their  farms,  and  Herbert  Langham  entered  upon  the 
occupation  of  them,  to  the  extent  of  two  hundred  acres,  with  a 
house,  received  the  produce  to  his  own  use  and  benefit,  and  in  his 
annual  account,  passed  before  a  Master  in  Chancery  in  July,  1847, 
entered  himself  in  the  column  of  tenants,  and,  in  the  column  of  rents 
due  at  Lady  Day,  1846,  inserted  opposite  his  name  the  sum  of 
898Z.,  and,  in  the  column  of  receipts,  entered  that  sum  as  received. 

The  question  for  us  to  determine  is,  whether  the  circumstances 
stated  show  that  Herbert  Langham  occupied  the  land  as  tenant,  so 
as  to  be  entitled  to  a  vote  by  the  2  Will.  IV.  c.  45,  s.  20 :  and,  after 
some  hesitation,  we  have  come  to  the  conclusion  that  he  did  not 
occupy  as  tenant.  The  letters-patent  did  not  confer  upon  him  any 
estate,  but  merely  the  custody  of  the  land.  He  did  not,  therefore^ 
by  virtue  of  his  appointment  as  committee,  become  tenant.  No 
other  act  is  shown  to  have  been  done  by  any  person  either  having 
an  estate  or  power  to  create  a  tenancy,  by  virtue  of  which  he  could 
become  tenant.  The  only  evidence  relied  on  to  prove  a  tenancy, 
is,  the  account  rendered  in  the  Court  of  Chancery,  wherein  he 
entered  his  own  name  as  a  tenant,  and  898L  as  an  annual  rent  due 
at  Lady  Day,  1846,  and  that  sum  as  received  by  him.  But  he 
could  not  make  himself   tenant,  by  his  own  act;  nor  could  the 

L  *108  ]  Master  in  Chancery  make  *him  tenant,  by  allowing  that  account. 
The  account  might  indeed,  preclude  the  committee  from  saying  that 
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he  had  not  received  profits  to  the  amount  entered  ;  bat  it  would  not      nuRTON 
confei^pon  him  an  estate  as  tenant,  or  render  him  liable  to  distress,     laitobam. 
or  to  an  action  for  rent. 

We  think,  therefore,  that  the  decision  of  the  Bevising  Barrister  was 
wrong,  and  that  the  appeal  must  be  allowed. 

Decision  reversed. 


JOHN   K0DGER8  and   Others  v.  NOWILL  and  mi. 

WILLIAM   RODGERS(L).  ^H^' 

(5  C.  B.  109—128 ;  S.  C.  17  L.  J.  C.  P.  52 ;  11  Jur.  1039.)  t  ^^  1 

An  action  on  the  case  may  be  maintained  by  a  manufacturer  against 
another  manufacturer  who  marks  his  goods  with  the  known  and  accustomed 
mark  of  the  plaintiff,  where  the  mark  used  by  the  defendant  resembles  the 
plaintiff's  mark  so  closely  as  to  be  calculated  to  deceive,  and  as  to  induce 
persons  to  believe  the  defendant's  goods  to  be  of  the  plaintiff's  manufacture, 
and  the  defendant  uses  such  mark  with  intent  to  deceive,  and  sells  the  goods 
so  marked,  as  and  for  goods  of  the  plaintiff's  manufacture ;  and  proof  of 
special  damage  is  not  necessary. 

In  such  cases,  it  is  enough,  at  least  after  verdict,  to  allege  generally,  that, 
by  means  of  the  premises,  the  plaintiff  was  deprived  of  the  sale  of  divers 
large  quantities  of  goods,  and  lost  the  profits  that  would  othei*wiBe  have 
accrued  to  him  therefrom. 

Tms  was  an  action  on  the  case,  for  an  alleged  piracy  by  the 
defendants,  of  a  certain  mark  upon  pen-knives  and  pocket-knives, 
to  the  use  of  which  mark  the  plaintiffs  claimed  an  exclusive  right. 

The  declaration  stated  that  the  plaintiffs,  for  a  long  space  of  [  no  ] 
time  before,  and  at  the  time  of,  the  committing  of  the  grievances 
thereinafter  mentioned,  were,  and  thence  continually  had  been  and 
still  were,  cutlery-manufacturers,  and,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  exercised 
and  carried  on,  and  still  exercised  and  carried  on,  the  business  of 
cutlery-manufacturers,  at,  to  wit,  the  town  of  Sheffield,  in  the 
county  of  York,  and,  in  the  way  of  their  said  business,  had,  during 
and  at  the  times  aforesaid,  prepared,  manufactured,  made,  and 
sold,  and  still  did  prepare,  manufacture,  make,  and  sell,  amongst 
other  articles  of  cutlery,  divers  large  quantities  of  pen-knives  and 
pocket-knives,  and,  during  and  at  the  times  aforesaid,  the  plaintiffs 
had  been  accustomed  to  mark,  and  still  were  accustomed  to  mark, 
divers  large  quantities  of  such  pen-knives  and  pocket-knives  with  a 
certain  stamp  or  mark,  consisting,  to  wit,  of  the  figure  of  a  crown 

(1)  It  is  not  now  necessary  for  the  Wihon  (1877)   3  App.  Gas.    376,    47 

plaintiff  to  prove  an '  intent  to  deceive  L.    J.   Oh.  481;    Bourne  v.  Swan  <k 

on  the  part  of  the  defendant.    See  Edgar,  Lim.  [1903]  1  Ch.  211, 72  L.  J. 

The  Singer  Machine  Manufacturers  v.  Ch,  168. — J.  G.  P. 
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RoDOKBs     placed  between  the  capital  letters  Y.  and  R.,  with  the  words 
NowiLL.      "  J*  Bodgers  &  Sons "   in  letters  thereunder,  in  the  manner  and 

Y*  R 
form  following,  that  is  to  say,  J.  Rodgebs  :  that  the  said  pen-knives 

&  Sons. 

and  pocket-knives  had  been  and  were  so  marked  by  the  plaintiffs 
as   aforesaid,  in  order  to  denote  that  they  had  been  and  were 
articles  of  cutlery    prepared,   manufactured,   and    made  by  the 
plaintiffs,  and  to  distinguish  them  from  articles  of  cutlery  of  the 
same   description,   prepared,    manufactured,   or   made   by    other 
persons :  that  the  said  pen-knives  and  pocket-knives  so  prepared, 
manufactured,  and  made   by  the  plaintiffs  as  aforesaid,  and  so 
marked  by  them  as  aforesaid,  long  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  had  been  and 
were,  and  continued  to  be,  held  in  very  high  estimation  by  dealers 
t*iH  ]       in  cutlery,  on  account  of  their  good  quality,  manufacture,  ♦getting 
up,  and  finish,  and,  as  such,  had  been  and  were,  during  all  the 
time  aforesaid,  and  still  continued  to  be,  in  great  request,  and  sold, 
and  still  were  selling,  to  a  great  extent,  as  well  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  as  in  parts  beyond  the  seas, 
that  is  to  say,  on  the  continents  of  Europe  and  America,  and  in  the 
East  and  West  Indies,  and  elsewhere ;  and  the  plaintiffs,  during  all 
the  time  aforesaid,  had  thereby  gained  and  acquired,  and   still 
thereby  gained  and  acquired,  great  reputation  with  the  public,  on 
account  of  the  said  good  quality,  manufacture,  getting  up,  and 
finish  of  the  said  pen-knives  and  pocket-knives  so  prepared  and 
manufactured  and  made  and  marked  respectively  by  the  plaintiffs 
as  aforesaid,  and  had  made,  and  were  then,  and  still  were  making, 
great  gains  by  the  sale  of  the  same :  yet  that  the  defendants,  well 
knowing  the  premises,  and  contriving  and  wrongfully  intending  to 
injure  the  plaintiffs  in  the  sale  of  the  said  pen-knives  and  pocket- 
knives,  and  to  deprive  them  of  the  great  gains  which  they  might, 
and  otherwise  would,   have  made,  by  preparing,  manufacturing, 
making,  and  marking  and  selling  such  pen-knives   and   pocket- 
knives  as  aforesaid,  theretofore,  to  wit,  on  the  1st  of  January,  1843, 
and  on  divers  other  days  and  times  between  that  day  and  the  9th 
of  August  in  the  year  last  aforesaid,  did  wrongfully,  knowingly, 
and  fraudulently,  and  against  the  will,  and  without  the  licence, 
consent,  or  knowledge  of  the  plaintiffs,  prepare,  manufacture,  and 
make  for  sale,  and  cause  to  be  prepared,  manufactured,  and  made 
for  sale,  divers  quantities,  to  wit,  100,000  pen-knives  and  100,000 
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pocket-knives,  in  imitation  of  those  prepared  and  manufactured      Bodobrb 

and  made  by  the  plaintiffs  as  aforesaid,  and  marked  such  pen-      no^ll. 

knives  and  pocket-knives  so  prepared,  manufactured,  and  made  for 

sale  by  the  defendants  as  aforesaid,  with  a  certain  stamp  or  mark, 

that  is  to  say,  a  stamp  or  mark  consisting  of,  to  *wit,  the  figure  of       [  *112  ] 

a  crown  placed  between  the  capital  letters  Y.  and  B.,  with  the 

words  "  J.  Bodgers  &  Sons,  Sheffield,"  in  letters  thereunder,  in 

y  *B 
the  manner  and  form  following,  that  is  to  say,   •'•  Bodobbs  j^ 

Sheffield. 
imitation  of  the  said  thereinbefore  mentioned  stamp  or  mark  of  the 
plaintiffs,  and  of  a  form,  letters,  signification,  and  appearance  very 
much  resembling  the  form,  letters,  signification,  and  appearance 
of  the  plaintiffs'  said  stamp  or  mark,  and  which  pen-knives  and 
pocket-knives  so  prepared,  manufactured,  and  made  by  the  defen- 
dants as  aforesaid,  were  prepared,  manufactured,  and  made  by 
them,  and  to  enable  the  defendants  and  divers  other  persons  in 
collusion  with  them,  to  sell  and  cause  to  be  sold  such  pen-knives 
and  pocket-knives  so  prepared,  manufactured,  and  made  by  the 
defendants,  and  so  stamped  and  marked  by  them,  as  and  for 
pen-knives  and  pocket-knives  of  the  genuine  manufacture  of  the 
plaintiffs  ;  and  the  defendants  did,  on  the  several  times  aforesaid, 
knowingly,  wrongfully,  and  fraudulently,  and  against  the  will,  and 
without  the  licence  or  consent  of  the  plaintiffs,  sell  and  cause  to  be 
sold,  for  their  own  lucre  and  gain  and  profit,  the  said  pen-knives 
and  pocket-knives  so  by  them  prepared,  manufactured,  made,  and 
marked  as  aforesaid,  as  and  for,  and  under  the  false  colour  and 
pretence  that  the  same  were  respectively,  .pen-knives  and  pocket- 
knives  of  the  plaintiffs',  and  so  respectively  prepared,  manufactured, 
and  made  by  them  the  plaintiffs ;  whereas,  in  truth  and  in  fact, 
the  plaintiffs  had  never  prepared,  manufactured,  or  made  the  said 
pen-knives  and  pocket-knives,  or  any  or  either  of  them,  or  any 
part  thereof ;  and  whereas,  in  truth  and  in  fact,  the  plaintiffs  had 
never  marked  the  said  pen-knives  and  pocket-knives,  or  any  or 
either  of  them,  with  the  said  *stamps  or  marks,  or  any  or  either  of  [  •iis  1 
them,  and  did  not  mark  them,  or  any  of  them,  with  any  stamp  or 
mark  at  all :  By  means  of  which  several  premises  the  plaintiffs  had 
been  and  were  wrongfully  and  unjustly  hindered  and  prevented  by 
the  defendants,  from  selling  and  disposing  of  divers  large  quantities, 
to  wit,  100,000  pen-knives,  and  100,000  pocket-knives,  so  prepared, 
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BoDGEBs  manufactured,  and  made  by  the  plaintiffs  as  aforesaid,  marked  with 
NowiLL.  the  stamp  and  mark  as  aforesaid,  of  great  value,  to  wit,  of  the 
value  of  80,0002.,  which  the  plaintiffs  would  otherwise  have  sold 
and  disposed  of ;  and  the  plaintiffs  had  been  and  were  deprived  of 
great  gains  which  would  otherwise  have  accrued  to  them  from  the 
sale  thereof,  and  had  been  and  were  otherwise  greatly  injured  in 
the  selling  of  their  said  pen-knives  and  pocket-knives,  and  in  their 
reputation  and  good  fame  and  credit  of  manufacturing  and  selling 
pen-knives  and  pocket-knives  of  the  said  good  quality,  manufacture, 
getting  up,  and  finish  as  aforesaid,  &c. 

The  defendants  pleaded:  first,  Not  guilty;  secondly,  that  the 
plaintiffs  were  not  cutlery-manufacturers,  nor  did  the  plaintifib 
exercise  or  carry  on  the  business  of  cutlery-manufacturers,  nor 
did  they,  in  the  way  of  their  said  business,  prepare,  manufacture, 
make,  and  sell  such  quantities* of  pen-knives  and  pocket-knives 
as  in  the  declaration  mentioned,  in  manner  and  form  as  in  the 
declaration  in  that  behalf  was  alleged ;  thirdly,  that  the  plaintiffs 
were  not  accustomed  to  mark  such  quantities  as  in  the  declaration 
mentioned,  of  the  said  pen-knives  and  pocket-knives,  or  any  pen- 
knives or  pocket-knives  whatever,  with  the  said  stamp  or  mark  in 
the  declaration  in  that  behalf  mentioned,  in  manner  and  form  as  in 
the  declaration  in  that  behalf  was  alleged ;  fourthly,  that  the  said 
pen-knives  and  pocket-knives  were  not,  nor  were  any  of  them,  so 
marked  by  the  plaintiffs  as  in  the  declaration  in  that  behalf  was 
.[•114]  *mentioned,  in  order  to  denote  that  they  were  articles  of  cutlery 
prepared,  manufactured,  and  made  by  the  plaintiffs,  and  to  dis- 
tinguish them  from  articles  of  cutlery  of  the  same  description, 
prepared,  manufactured,  and  made  by  other  persons,  in  manner 
and  form  as  in  the  declaration  in  that  behalf  was  alleged.  Issae 
thereon. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  Middlesex 
sittings  after  last  Term.  The  action  was  brought  in  pursuance  of 
liberty  given  to  the  plaintiffs  under  a  decree  of  Vice-chancellor 
WiGRAM,  in  a  suit  pending  by  the  plaintiffs  against  the  defendants  for 
an  account,  and  an  injunction  to  restrain  the  latter  from  using  the 
mark  in  question ;  which  mark  the  plaintiffs  alleged  to  have  been 
exclusively  used  by  them  to  designate  pen-knives  and  pocket-knives 
made  by  them,  and  to  distinguish  them  from  those  of  other  makers. 
The  plaintiffs,  John  Rodgers,  Henry  Atkin,  and  Joseph  Nelstrop, 
it  appeared,  were  manufacturers  of  cutlery  at  Sheffield,  in  the 
county  of  York,  where  they  and  their  predecessors  had,  for  many 
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years,  carried  on  basiness  under  the  firm  of  Joseph  Bodgers  &     Bodokba 
Sons;  and,  being  cutlers  to  her  Majesty,  they  had  been  in  the     nowill, 
habit  of  marking  their  goods  with  the  letters  V-R.  with  a  crown 
between  them  and  the  name  of  the  firm  added  thereto. 

The  defendant  Nowill  was  a  rival  manufacturer  at  the  same  place. 
In  the  year  1843,  Messrs.  Lord  &  Son,  merchants  in  London, 
gave  Nowill  an  order  for  a  variety  of  articles  of  cutlery,  and,  amongst 
them,  for  a  quantity  of  pen-knives  and  pocket-knives,  which  were 
to  be  marked  with  the  letters  Y.B.,  with  a  crown  between  them, 
and  the  words  "  J.  Bodgers  &  Sons  "  underneath.  Nowill,  in  the 
execution  of  this  order,  caused  these  articles  to  be  made  by  a 
person  in  his  employ  named  ♦William  Bodgers  (the  other  defen-'  [  •hb  ] 
dant),  whose  father,  John  Bodgers,  and  two  brothers,  also  worked 
as  journeymen  in  the  cutlery  trade  at  Sheffield,  the  former  residing 
at  a  place  there  called  The  Nunnery.  The  goods  so  made  were 
sent  in  to  Nowill  by  William  Bodgers,  with  a  bill  of  parcels, 
describing  them  as  made  by  J.  Bodgers  &  Sons,  of  The  Nunnery. 
The  persons  who  gave  the  order  were  not  called ;  nor  was  any 
evidence  given  of  any  actual  damage  resulting  to  the  plaintiffs 
from  the  alleged  piracy;  on  the  contrary,  it  appeared  from  the 
cross-examination  of  their  witnesses,  that  their  trade  had  very 
much  increased  within  the  last  three  or  four  years. 

The  learned  Judge  told  the  jury  that  it  was  actionable  for  one 
manufacturer  to  mark  goods  with  the  known  and  accustomed  mark 
of  another,  with  intent  to  pass  them  off  as  goods  of  that  person's 
manufacture,  and  to  sell  them   with  a  false  representation  that 
they  were  of  the  manufacture  which  such  mark  would  denote  them 
to  be:  and  he  left  it  to  the  jury  to  say:  first,  whether  the  defendants 
had  adopted  a  mark  so  closely  resembling  the  known  and  accus- 
tomed mark  of  the  plaintiffs,  as  to  be  calculated  to  impose  upon 
ordinary  persons,  and  to  induce  them  to  believe  the  goods  bearing 
such  mark,  to  be  of  the  plaintiffs'  manufacture ;  secondly,  whether 
the  defendants  had  adopted  the  mark  alleged  in  the  declaration, 
with  intent  to  deceive,  and  had  sold  the  goods  so  marked  as  and 
for  goods  of  the  plaintiffs'  manufacture :  and,  with  regard  to  the 
damages, — in  answer  to  certain  remarks  that  had  fallen  from  the 
counsel  for  the  defendants  in  the  course  of  the  cause,  as  to  the 
trifling  damage  the  plaintiffs  could  have  sustained,  inasmuch  as  the 
whole  value  of  the  goods  shown  to  have  been  marked  by  the  defendants 
with  the  plaintiffs'  mark,  was  only  27Z., — he  told  the  jury  that  the 
plaintiffs  did  not  come  into  Court  for  the  purpose  of  recovering  the 

R.B. — ^VOL.  LXXV.  45 
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RoDOEBs     mere  ^amount  of  damage  in  the  particular  case,  but  for  the  par- 

NowiLL,      pose  of  trying  whether  the  defendants  might  with  impunity  adopt 

[  *ii6  ]       their  mark,  and  so  use  it  as  to  denote,  and  to  induce  the  public  to 

believe,  that  the  goods  were  of  the  plaintiffs'  manufacture;  and 

that,  in  fact,  the  action  was  not  an  action  for  damages  at  all,  but 

an  action  brought  to  try  a  right. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  40«. 

Montagu  Chanibe7'8  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  and  that  the  verdict  was  against  evidence ;  and  also 
to  arrest  the  judgment.     ♦     ♦     ♦ 

[  m  ]       WiLDB,  Ch.  J. : 

It  does  not  appear  to  me  that  there  is  any  ground  upon  which 
the  Court  would  be  warranted  in  granting  a  rule  in  this  case.  The 
action  arises  out  of  circumstances  which,  unfortunately,  are  of 
ordinary  occurrence :  and  it  would  be  a  reproach  to  the  law  if  it  were 
not  maintainable.  The  real  question  is,  whether  the  law  will  protect 
a  manufacturer  from  having  goods  fraudulently  palmed  upon  the 
world  as  goods  made  by  him,  when  in  truth  they  are  not  so.  The 
declaration  begins  with  stating  that  the  plaintiffs  were  cutlery- 
manufacturers,  and,  in  the  course  of  their  trade,  had  been  in  the 
habit  of  manufacturing  and  selling,  amongst  other  articles  of 
cutlery,  large  quantities  of  pen-knives  and  pocket-knives,  to  which 
they  were  accustomed  to  affix  a  certain  mark,  in  order  to  denote 
that  they  were  articles  of  cutlery  prepared,  manufactured,  and 
made  by  them,  and  to  distinguish  them  from  articles  of  the  same 
description  prepared,  manufactured,  or  made  by  other  persons. 
The  plaintiffs  do  not  claim  any  abstract  right  to  the  exclusive  use 
of  the  mark  in  question.  They  merely  say,  that,  having  adopted 
a  particular  mark,  the  public  have  been  led  to  believe  goods  so 
marked,  to  be  of  their  manufacture.  The  declaration  then  goes  on 
to  state,  that  pen-knives  and  pocket-knives  so  made  and  marked  by 
the  plaintiffs,  were  held  in  high  estimation  by  dealers  in  cutlery,  on 
account  of  their  good  quality  and  finish,  and  that  the  plaintiffs  had 
thereby  acquired  a  reputation  with  the  public ;  but  that  the  defen- 
dants, wrongfully  intending  to  injure  the  plaintiffs,  and  to  deprive 
them  of  the  great  gains  that  would  otherwise  have  accrued  to 
them  from  the  manufacture  and  sale  of  the  said  pen-knives  and 
pocket-knives,  fraudulently  prepared,  manufactured,  and  made  for 
[  •123  ]       *sale,  divers  pen-knives  and  pocket-knives,  in  imitation  of  those 
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manufactured  by  the  plaintiflfs,  with  a  certain  stamp  or  mark  thereon     Bodobbs 
resembling  the  plaintiffs'  stamp  or  mark,  with  a  view  to  deceive  the     no^ll. 
public,  and  to  induce  them  to  purchase  the  same  as  and  for  goods 
of  the  manufacture  of  the  plaintiffs,  in  fraud  of  the  plaintiffs. 

The  facts  of  the  case  are  short  and  simple.  The  defendants, 
who  are  manufacturers  of  cutlery  at  SheflSeld,  received  an  order 
from  Messrs.  Lord  &  Son,  for  a  quantity  of  pen-knives  and  pocket- 
knives,  to  be  stamped  or  marked  with  the  letters  V.R.  with  a  crown 
between  them,  and  the  words  "J.  Eodgers  &  Sons,  Sheffield," 
underneath;  and  that  they  accordingly  caused  the  knives  to  be 
made  and  marked  as  ordered.  The  knives,  when  made,  were,  it  is 
said,  received  by  the  defendants  accompanied  by  a  bill  of  parcels 
describing  them  as  purchased  from  John  Bodgers  &  Sons.  No 
explanation  whatever  was  given  of  this  transaction.  It  is  not 
inconsistent  with  the  notion  that  the  bill  of  parcels  was  designed 
to  aid  the  deception,  and  the  better  to  enable  the  defendants  to 
represent  the  goods  as  of  the  plaintiffs'  manufacture.  The  fact  of 
the  sale  does  not  seem  to  be  disputed.  The  plaintiffs  bring  their 
action ;  and,  having  proved  the  order  for  knives  so  marked  as  to 
resemble  and  pass  for  their  manufacture,  and  its  execution  by  the 
defendants  in  the  manner  stated,  the  case  went  to  the  jury.  The 
counsel  for  the  defendants,  having  in  the  course  of  the  cause, 
remarked  upon  the  trivial  amount  of  the  damages  sought  to  be 
recovered, — the  whole  amount  of  the  order  executed  by  the  defen- 
dants, being  271.  only, — the  learned  Judge,  with  reference  to  those 
remarks,  observed  that  that  was  not  a  fair  representation  of  the 
real  contest  between  the  parties;  for,  that  the  plaintiffs  did  not 
come  into  Court  for  the  mere  purpose  of  recovering  the  amount  of 
damage  in  the  particular  case,  but  to  try  whether  the  defendants 
might  *with  impunity  adopt  the  plaintiffs*  mark,  and  so  use  it  as  [  ^^^l  ] 
to  denote,  and  to  induce  the  public  to  believe,  that  the  goods  were 
of  the  plaintiffs'  manufacture ;  and  that  it  was  therefore  a  case  for 
nominal  damages.  It  is  urged  that  the  learned  Judge  misdirected 
the  jury.  The  substance  of  the  direction  was,  that  the  jury  were 
to  consider  whether  the  defendants  had  adopted  a  mark  so  like  the 
mark  of  the  plaintiffs  as  to  be  calculated  to  impose  upon  ordinary 
persons,  and  to  induce  them  to  believe  the  goods  to  be  the  plaintiffs' 
goods.  That,  undoubtedly,  was  the  essential  and  substantive  part 
of  the  declaration,  and  a  proper  point  to  leave  to  the  jury.  The 
second  point  that  appears  to  have  been  left,  was,  not  simply  whether 
the  defendants  had  manufactured  and  marked  knives  in  such  a 
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EODOKB8  manner  as  to  be  calculated  to  deceive  purchasers,  but  whether  they 
NowiLL.  bad  adopted  tbe  particular  mode  of  deception  charged  in  the  decla- 
ration. This  also  was  a  proper  point  for  the  consideration  of  the 
jury.  Thirdly,  it  was  put  to  them  to  say  whether, — if  they  should 
find  that  the  defendants  had  used  marks  calculated  to  deceive,  and 
that  those  marks  and  the  mode  of  deceiving  were  those  pointed  out 
in  the  declaration, — the  defendants  did  those  acts  with  the  inten- 
tion of  deceiving.  The  learned  Judge  told  the  jury,  that,  to  entitle 
the  plaintiffs  to  a  verdict,  it  was  not  enough  that  the  defendants 
had  adopted  means  calculated  to  deceive,  but  that  they  must  be 
satisfied  that  the  defendants  did  the  acts  complained  of,  with  inten- 
tion to  deceive.  Has  more  ever  been  held  necessary  to  be  proved, 
in  actions  of  this  description,  than  that  the  plaintiff,  being  a  manu- 
facturer, has  been  accustomed  to  use  a  certain  mark  to  denote  that 
the  goods  so  marked  were  of  his  manufacture  ;  that  such  mark  was 
well  known  and  understood  in  the  particular  trade ;  and  that  the 
defendant  had  adopted  the  mark,  and  sold  goods  bearing  it,  as  and 
[  •126  ]  ♦for  the  plaintiffs'  goods,  with  intent  to  deceive  ?  I  am  not  aware 
that  more  has  ever  been  required  :  and  no  authority  has  been  cited 
to  show  that  these  facts,  being  found  affirmatively,  do  not  entitle 
the  party  to  a  verdict.  I  am,  therefore,  unable  to  discover  any 
misdirection  in  this  case. 

With  respect  to  the  damages, — did  the  learned  Judge  withdraw 
the  question  of  damages  from  the  jury,  in  such  a  sense  as  to  make 
such  withdrawal  ground  for  granting  a  new  trial  ?  If  the  defen- 
dants knowingly  adopted  the  plaintiffs'  mark,  in  the  execution  of 
an  order  given  to  them  for  knives  of  the  plaintiffs'  manufacture, 
and  sold  them  as  and  for  knives  of  that  description,  can  it  be 
doubted  that  the  jury  ought  to  find  that  the  plaintiffs  were 
damaged?  or,  in  other  words,  that  the  plaintiffs  were  prevented 
from  selling  so  many  of  their  knives,  by  the  defendants  having  put 
off  other  knives  as  knives  of  the  plaintiffs'  manufacture  ?  The  fair 
inference  is,  that  the  plaintiffs  would  have  had  the  benefit  of  Lord's 
order  if  the  defendants  had  not  intercepted  it  in  the  manner  they 
did.  The  plaintiffs'  goods  having  acquired  a  certain  character 
with  the  retail  dealers  and  the  public,  if  the  defendants  had  not 
executed  Lord's  order,  he  must  have  gone  to  the  plaintiffs.  The 
jury  were  told,  in  substance,  that  the  plaintiffs  claimed  nominal 
damages  only.  The  jury  have  given  40«. — ^not  at  all  an  unreason- 
able amount,  or  objectionable  on  the  ground  that  they  are  something 
more  than  mere  nominal  damages.     The  verdict  clearly  could  not 
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have  been  suBtained,  and  the  jury  foand  for  the  defendants  upon      Rodgsm 
the  evidence  that  was  before  them.  Nowill. 

With  respect  to  that  part  of  the  motion  by  which  it  is  sought  to 
arrest  the  judgment, — the  question  is,  whether  the  declaration 
contains  any  allegation  which  is  capable  of  proof,  and  which,  if  • 
proved,  would  entitle  the  plaintiffs  to  a  verdict  The  declaration 
states,  in  substance,  that  the  plaintiffs  carried  on  the  business  of 
cutlery-manufacturers,  *and  were  accustomed  to  mark  pen-knives  [  *136  ] 
and  pocket-knives  with  a  particular  stamp  or  mark,  in  order  to 
denote  that  they  were  of  their  manufacture ;  and  that  the  defen- 
dants, intending  to  injure  the  plaintiffs  in  the  sale  of  their  said 
pen-knives  and  pocket-knives,  and  to  deprive  them  of  gains  they 
would  otherwise  have  made  from  the  manufacture  and  sale  thereof, 
wrongfully  and  fraudulently  manufactured,  and  made  for  sale,  pen- 
knives and  pocket-knives  in  imitation  of  those  so  manufactured  and 
marked  by  the  plaintiffs,  with  a  stamp  or  mark  intended  to  cause 
them  to  pass  for  knives  manufactured  by  the  plaintiffs,  and  sold 
them  for  their  own  profit,  under  the  false  colour  and  pretence  that 
they  were  manufactured  by  the  plaintiffs ;  by  means  whereof  the 
plaintiffs  were  hindered  and  prevented  from  selling  divers  quantities 
of  the  said  knives  so  manufactured  by  them,  and  were  injured  in  their 
reputation.  I  apprehend  this  statement  of  damage  would  admit  of 
proof  of  loss  and  injury  to  the  plaintiffs  sufficient  to  sustain  the 
action;  and  that,  even  if  it  could  be  established  that  it  is  too  general 
in  point  of  form,  that  is  no  ground  for  arresting  the  judgment. 
The  declaration  being  so  framed  as  to  be  capable  of  being  supported 
by  evidence  at  Nisi  Prius,  we  must,  upon  this  part  of  the  motion, 
intend  that  it  was  so  supported. 

Upon  the  best  consideration  I  can  give  to  the  case,  I  think,  for 
these  reasons,  that  none  of  the  grounds  relied  on  are  sufficient  to 
entitle  the  defendants  to  a  rule. 

COLTMAN,  J. : 

I  entirely  concur  with  the  Chief  Justice  in  thinking  that  no  rule 
should  be  granted  in  this  case.  I  agree  with  the  law  laid  down  by 
my  brother  Williams, — that  no  man  has  a  right  to  sell  goods  of  his 
own  manufacture,  upon  a  false  and  deceitful  representation  that 
they  are  of  the  manufacture  of  another ;  to  which  I  would  add,  that 
an  action  is  clearly  maintainable  by  the  *party  whose  name  is  so  [  *127  ] 
fraudulently  used,  if  any  damage  results  to  him  from  the  false 
representation.    The  only  point  on  which  I  have  at  all  hesitated,  is. 
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BoDGEBs  whether  or  not  the  question  of  damage  was  in  this  case  withdrawn 
KowiLL.  '^I'om  the  jury.  It  does  not,  however,  appear  to  me  that  it  was. 
Assoming,  as  we  mast,  that  Lord  intended  to  have  knives  of  the 
manafactare  of  Bodgers  &  Sons,  damage  to  the  plaintiffs  of 
necessity  resulted  from  the  false  representation  that  the  knives 
supplied  to  him  in  execution  of  his  order  were  of  their  manufacture. 
If,  indeed,  the  jury  had  found  that  there  was  no  damage,  that 
would  have  been  inconsistent,  and  at  variance  with  the  other  part 
of  their  finding. 

Maule,  J. : 

I  am  of  the  same  opinion.  This  declaration  is  in  the  ordinary 
form ;  the  facts  that  were  given  in  evidence  were  such  as  have  fre- 
quently occurred  on  similar  occasions;  and  the  direction  of  my 
brother  Williams  was  quite  in  conformity  with  the  directions  that 
have  usually  been  given  in  cases  of  this  description.  That  direction 
in  substance  was,  that  a  manufacturer  has  a  right  of  action  against 
one  who  affixes  to  his  own  goods,  the  known  and  accustomed 
mark  of  the  former,  and  sells  them  upon  a  representation  that  they 
are  of  the  manufacture  which  such  mark  would  denote  them  to  be. 
Such  conduct  towards  a  trader,  naturally  imports  damage;  for, 
it  cannot  be  doubted  that  supplying  the  market  with  spurious 
goods,  has  a  tendency  to  injure  the  maker  of  the  genuine  article. 
But,  in  this  case,  there  was  strong  evidence  to  show  that  the  plain- 
tiffs had,  by  the  false  representation  of  the  defendants,  lost  the 
execution  of  a  particular  order ;  for.  Lord  &  Son's  order  must  be 
understood  in  a  lawful  sense ;  and,  if  the  defendants  had  executed  the 
order  in  that  sense,  they  must  of  necessity  have  procured  the  knives 
from  the  plaintiffs,  instead  of  causing  them  to  be  manufactured  by  a 
[  *128  ]  third  ^person.  I  think  the  case  could  not  have  been  more  correctly 
or  properly  put  than  it  was :  indeed,  it  was  more  favourably  put 
for  the  defendants  than  if  the  whole  had  been  left  as  one  question. 
The  first  question  presented  to  the  jury,  was,  whether  the  articles 
which  the  defendants  procured  to  be  manufactured,  were  so  marked 
as  to  import  that  they  were  manufactured  by  the  plaintiffs.  The 
learned  Judge  then  told  the  jury,  that,  in  order  to  justify  a  verdict 
for  the  plaintiffs,  they  must  further  find  that  the  defendants  sold 
the  goods  as  and  for  the  plaintiffs'  goods,  with  intent  to  deceive 
and  to  defraud  the  plaintiffs.  The  jury  found  both  questions  in  the 
affirmative;  and  there  certainly  was  reasonable  evidence  to  warrant 
them  in  coming  to  that  conclusion. 
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With  respect  to  the  motion  in  arrest  of  judgment, — it  clearly  is  Bodobbs 
no  ground  for  arresting  the  judgment,  that  the  damage  is  alleged  nowill. 
too  generally. 

V.  Williams,  J.,  concurred. 

Rule  refused. 


MOLLETT  V.  WACKEEBAETH  and  Others.  i8*7. 

Nim  its 

(5  C.  B.  181—194;  S.  C.  17  L.  J.  C.  P.  47 ;  11  Jur.  1065.)  ^^r^. 

A  material  alteration  in  a  sold-note,  made  by  the  buyer,  without  the         C  ^^^  ] 
knowledge  or  oonsent  of  the  seller,  prevents  the  former  from  suing  on  the 
contract,  notwithstanding  the  duty  of  the  latter  may  not  be  varied  by  the 
alteration. 

A  sold-note  in  the  following  form — **  Sold  for  W.  and  C,  100  tons  of 
crushed  sugar  (as  per  sample)  in  hogsheads,"  at,  &c. — was  altered  by  the 
buyer  without  the  privity  of  the  seller,  by  adding  at  the  foot  of  the  paper 
the  words  **of  their  own  manufacture,"  with  an  asterisk  as  a  mark  of 
reference,  and  a  corresponding  asterisk  in  the  body  of  the  note,  after  the 
word  "  sample,"  and  within  the  parenthesis  :  Held,  dubitanteWiLDEt  Ch.  J., 
that  the  added  words  imported  that  the  sample  was  of  the  manufacture  of 
W.  and  C. ;  and  that,  whether  they  applied  to  the  sample  or  to  the  bulk,  they 
constituted  a  material  alteration,  which,  as  against  the  buyer,  avoided  the 
contract. 

Assumpsit,  for  the  non-delivery  of  certain  sugars,  pursuant  to  a 
contract  of  sale. 

The  declaration  stated  that  the  plaintiff  agreed  to  buy,  and  the 
defendants  to  sell,  a  large  quantity,  to  wit,  one  hundred  tons,  of 
crushed  sugar,  as  per  sample,  in  hogsheads,  at  and  for  the  price  or 
sum  of  40i.  per  ton,  ♦free  on  board,  to  be  shipped  within  the  prompt,  [  •182  ] 
and  paid  for  on  delivery,  in  cash,  the  defendants  allowing  discount 
at  the  rate  of  4Z.  per  centum  per  annum  for  the  unexpired  term  of 
two  months.  Breach,  that,  although  the  prompt  (two  calendar 
months)  had  expired,  the  defendants  had  not  delivered  the  sugar 
pursuant  to  their  contract. 

The  fifth,  which  was  the  only  material  plea,  stated  that  the 
agreement  in  the  declaration  mentioned  was  made  and  entered 
into  by  the  defendants,  in  and  by  a  certain  written  agreement, 
or  instrument  in  writing,  duly  signed  by  one  Joseph  Dodson, 
the  agent  lawfully  authorised  of  them  the  defendants  in  that 
behalf,  and  not  otherwise ;  that  the  said  agreement  was  a  con- 
tract for  the  sale  of  goods,  wares,  and  merchandise  for  the  price 
of  upwards  of  lOZ.,  within  the  true  intent  and  meaning  of  the 
statute  made  and  passed  in  the  twenty-ninth  year  of  the  reign  of 
his  Majesty  King  Charles  the  Second,  intituled  *'  An  Act  for  the 
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MoLLXTT     prevention  of  frauds  and  perjuries"  (i),  and  that  the  buyer  of 
Waour-      the  said  goods,  wares,  and  merchandise,  to  wit,  the  plaintiff,  had 
BABTH.       jjqj.  accepted  part  of  the  goods  sold,  or  given  any  thing  in  earnest  to 
bind  the  bargain,  or  in  part  payment ;  that,  after  the  said  agreement 
had  been  made  as  in  the  declaration  mentioned,  and  after  the  said 
agreement  or  instrument  in  writing  had  been  so  signed  by  the  said 
agent  of  the  defendants  as  aforesaid,  and  after  the  defendants  had 
promised  as  in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  7th  of  July,  1845,  the  plaintiff, 
without  the  knowledge  or  consent  of  the  defendants,  caused  the  said 
agreement  or  instrument  in  writing  to  be,  and  the  same  was  then, 
altered  in  a  certain  material  particular,  that  is  to  say,  by  inserting 
[  '183  ]       in  the  said  agreement  or  instrument  *in  writing,  certain  words,  to 
the  purport  and  effect  that  the  sugars  mentioned  in  the  said  agree- 
ment or  instrument  in  writing,  were  to  be  of  the  manufacture  of 
them  the  defendants ;  that  the  said  agreement  contained  in  the  said 
instrument  in  writing  so  signed  by  the  said  agent  of  them  the  defen- 
dants as  aforesaid,  became  and  was,  by  such  alteration,  materially 
altered  and  changed  as  regards  the  mode  of  performing  the  same  by 
them  the  defendants ;  and  that,  by  reason  of  the  premises  in  that 
plea  mentioned,  the  said  agreement  in  the  declaration  mentioned, 
became  and  was,  from  the  time  of  the  said  alteration,  void  and  of 
none  effect.    Verification. 

To  this  plea,  the  plaintiff  replied,  that  the  agreement  or  instru- 
ment in  writing  in  the  fifth  plea  mentioned,  was  not  altered  in  any 
material  particular,  in  manner  and  form  as  in  that  plea  alleged. 
Issue  thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1846. 

It  appeared,  that,  in  the  month  of  July,  1845,  the  plaintiff 
employed  one  Joseph  Dodson,  a  sugar  broker,  to  purchase  for  him 
one  hundred  tons  of  crushed  sugar,  and  that  Dodson  contracted  for 
the  purchase  through  another  broker  named  Plaxton,  who,  on  the  7th 
of  that  month,  delivered  to  the  defendants  the  following  sold-note : 

"  London,  7th  July,  1845. 
"  To  my  principal,— Sold,  for  Messrs.  Wackerbarths  and  Coling, 
one  hundred  tons  of  crushed  sugar  (as  per  sample),  in  hogsheads,  at 
40i,  per  ton,  free  on  board,  to  be  shipped  within  the  prompt,  and  paid 
for  on  delivery,  in  cash, — the  sellers  allowing  discount  at  the  rate 
of  4i.  per  cent,  per  annum  for  the  unexpired  term  of  two  months." 

(1)  29  Car.  11.  c.  3. 
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Dodson  did  not  deliver  a  boaght-note  to  the  plaintiff  until  the 
10th  of  July,  when  he,  by  the  direction  of  the  ^plaintiff,  wrote  at 
the  foot  of  the  note  the  words  '*  of  their  own  manufacture/'  with 
An  asterisk  before  them,  placing  a  corresponding  asterisk  after  the 
word  **  sample,"  in  the  body  of  the  note,  and  within  the  parenthesis. 
No  samples  were  produced  at  the  time  the  contract  was  made,  but 
the  plaintiff  had  had  samples  a  few  days  before  the  7th  of  July, 
and  also  a  day  or  two  after  the  10th,  all  of  which  were  of  the 
defendants'  manufacture.  There  was  evidence  to  show  that  the 
sugars  of  the  several  makers  were  not  to  be  distinguished. 

On  the  part  of  the  defendants,  it  was  objected  that  this  unautho- 
rised alteration  of  the  bought-note  by  the  plaintiff,  avoided  the 
^contract. 

The  learned  Judge,  however,  ruled  that  the  alteration  was  an 
immaterial  one,  and  did  not  vitiate  the  contract,  inasmuch  as  the 
added  words  in  no  respect  varied  the  rights  and  duties  of  the 
parties. 

A  verdict  was  found  for  the  plaintiff,  damages  250Z.,  and  leave 
was  reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them 
on  the  issue  on  the  fifth  plea,  if  the  Court  should  be  of  opinion  that 
the  alteration  was  material. 


MOLLBTT 
V. 

Waokbb- 

BABTH. 

[  'IS*  ] 


Talfmird,  Serjt.,in  Michaelmas  Term  last,  accordingly  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendants  on  the  fifth  issue, 
or  for  a  new  trial  on  the  ground  of  misdirection. 


Channell,  Serjt.,  and  Peacock,  now  showed  cause: 

In  order  to  entitle  them  to  a  verdict  upon  the  fifth  issue,  the 
defendants  were  bound  to  establish, — first,  that  an  alteration  had 
in  fact  been  made  in  the  contract ;  secondly,  that  that  alteration 
was  a  material  and  substantial  one;  thirdly,  that  the  alteration  was 
to  the  effect  alleged  in  the  plea. 

The  subscription  of  the  words  '*  of  their  own  manufacture,"  was 
a  mere  memorandum  made  by  the  ^plaintiff  to  assist  his  own 
memory,  and  not  an  alteration  of  the  contract.  They  would  have 
been  introduced  into  the  body  of  the  note,  if  they  had  been 
designed  to  vary  the  contract,  and  the  same  words  would  have 
been  inserted  in  the  bought-note  in  the  hands  of  the  defendants. 
The  contract  is  formed  by  the  two  notes :  if  there  is  any  variance 
between  them,  there  is  no  contract  at  all :  'Thornton  v.  Ketnpster  (i). 

(1)  15  B.  K  658  (1  Marsh.  355). 


[  •iss  ] 
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MoLLKTT  (Maulb,  J. :  The  mark  of  reference  in  the  body  of  the  contract 

r. 

wagkrh-     seems  to  me  to  draw  to  it  the  added  words.    It  clearly  was  an 
^^*™-       alteration.) 

Assuming,  then,  that  the  contract  was  altered,  was  that  alteration 
a  material  one?  The  plea  is  founded  on  the  case  of  Powell  v. 
[186]  Divett{i).  ♦  *  In  Cumming  v.  Roebuck  {2)  the  alteration  was  a 
material  one.  So  also  were  the  alterations  in  Grant  v.  Fletcher  (s), 
and  Davidson  v.  Cooper  (4). 

(Y.  Williams,  J. :  The  old  rule  laid  down  in  Pigot's  case  (5)  was, 
that,  where  a  deed  is  altered  in  a  material  point,  whether  by  the 
plaintiff  himself,  or  by  a  stranger,  without  his  privity,  the  deed  is 
void ;  but  that,  if  the  alteration  be  made  by  the  obligee  himself, 
although  immaterial,  ^t  avoids  the  deed.  It  is  so  laid  down  in 
Shep.  Touchst.  68,  69.) 

That  was  the  rule  in  the  case  of  a  deed. 

(Maule,  J. :  Have  you  met  with  any  case  in  which  it  has  been 
held  that  a  contract,  not  under  seal,  is  not  avoided  by  an  alteration 
by  a  party  in  a  material  part  ?) 

No  such  case  has  been  found. 

(Mauls,  J. :  Can  any  good  reason  be  assigned  for  not  applying 
the  rule  in  PigoVa  case  to  an  instrument  like  this  ?) 

Pigot's  case,  as  to  this  point,  has  been  overruled  in  the  Irish  Courts, 
in  the  case  of  Sidney  v.  Barry  (e).  The  materiality  of  the  alteration 
depends  upon  the  meaning  of  the  words  "  as  per  sample."  Cer- 
tainly the  contract,  as  altered,  did  not  amount  to  a  warranty  that 
the  bulk  should  be  of  the  defendants'  manufacture.  And  clearly 
no  new  or  more  onerous  duty,  was  cast  upon  the  defendants  by  a 
representation  that  the  sample  was  of  their  manufacture.  One  who 
sells  wheat  by  sample,  does  not  warrant  that  the  bulk  is  of  the 
growth  of  the  same  particular  field  or  farm :  his  contract  would  be 
performed  by  the  delivery  of  an  article  corresponding  in  quality 
with  the  sample.  The  legal  effect  of  the  contract,  therefore,  is  in 
no  degree  varied  by  the  alteration. 

(Wilde,  Ch.  J. :  It  is  quite  clear  that  the  plaintiff  did  not  so 

(1)  13  E.  E.  358  (15  East,  29).  (4)  63  R  E.  766  (11  M.  &  W.  778) ; 

(2)  Holt,  N.  P.  C.  172.  S.  a  67  E.  E.  638  (13  M.  &  W.  343). 

(3)  29  K.  E.  286  (5  B.  &  C.  436 ;  8  (5)  11  Co.  Eep.  27  a. 
Dowl.  &  Ey.  59).  (6)  Jones,  Eep.  104. 
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understand  the  contract,  or  he  would  not  have  introduced  the  words 
in  *que8tion. 

Maule,  J. :  It  is  difficult  to  say  that  the  alteration  does  not 
interpolate  at  least  a  representation  that  the  sample  was  of  the 
defendants'  manufacture  :  and,  that  being  so,  may  not  the  alteration 
in  some  circumstances,  be  material  ?) 

In  Sanderson  v.  Symonds  (i),  a  vessel  was  insured  from  Liverpool  to 
Africa,  and  during  her  stay  there,  and  back,  with  liberty  to  sell, 
barter,  exchange,  load,  and  reload  goods.  After  the  execution  of 
the  policy,  the  assured  inserted  the  words  ''and  trade '*  in  the 
policy,  without  the  consent  of  the  defendant  (one  of  the  under- 
writers), although  others  of  them  had  assented  thereto  :  and  it  was 
held  to  be  an  immaterial  alteration,  inasmuch  as  the  ship  had 
liberty  to  trade  without  the  introduction  of  those  words.    ♦     *     * 

Talfourd,  Serjt.,  and  Cleasby,  in  support  of  the  rule  : 

It  was  never  doubted  at  the  trial  that  there  had  been  an  altera- 
tion in  the  contract :  the  only  question  raised,  was,  whether  it  was 
material  or  not.  This  is  a  document  which  is  essential  to  take  the 
case  out  of  the  Statute  of  Frauds  :  the  alteration  introduces  all  the 
evils  the  statute  intended  to  shut  out.  All  the  law,  from  Pigofs 
case  downwards,  proceeds  upon  the  breach  of  duty  in  the  party 
who  mutilates  the  deed.  The  law  has  thought  fit  to  impose  it  as  a 
penalty  upon  him,  that  he  shall  not  be  permitted  to  set  up  a  written 
instrument  with  which  he  has  tampered.  The  second  resolution  in 
Pigot's  case  is  '*  that,  when  any  deed  is  altered  in  a  point  material, 
*by  the  plaintiff  himself,  or  by  any  stranger,  without  the  privity  of 
the  obligee,  be  it  by  interlineation,  addition,  rasing,  or  by  drawing 
a  pen  through  a  line,  or  through  the  midst  of  any  material  word, 
that  the  deed  thereby  becomes  void :  as,  if  a  bond  is  to  be  made  to 
the  sheriff  for  appearance,  &;c.,  and  in  the  bond  the  sheriff's  name 
is  omitted,  and,  after  the  delivery  thereof,  his  name  is  interlined, 
either  by  the  obligee  or  a  stranger,  without  his  privity,  the  deed  is 
void :  so,  if  one  makes  a  bond  of  lOZ.,  and,  after  the  sealing  of  it, 
another  lOZ.  is  added,  which  makes  it  20Z.,  the  deed  is  void  :  so,  if 
a  bond  is  rased,  by  which  the  first  word  cannot  be  seen,  or  if  it  is 
drawn  with  a  pen  and  ink  through  the  word,  although  the  first  word 
is  legible,  yet  the  deed  is  void,  and  shall  never  make  an  issue, 
whether  it  was  in  any  of  these  cases  altered  by  the  obhgee  himself, 

(1)  21  E.  E.  675  (1  Brod.  &  B.  426 ;  4  Moore,  42). 
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or  by  a  stranger,  without  his  privity.  So,  if  the  obligee  himself 
altered  the  deed,  by  any  of  the  said  ways,  although  it  is  in  words 
not  material,  yet  the  deed  is  void :  but,  if  a  stranger,  without  his 
privity,  alters  the  deed,  by  any  of  the  said  ways,  in  any  point 
not  material,  it  shall  not  avoid  the  deed."  *  *  In  Langhom  v. 
Cologan  (i),  the  insertion  of  a  subject-matter  of  insurance,  after  the 
execution  of  the  policy,  was  held  to  avoid  the  instrument,  except  as 
to  those  of  the  underwriters  who  had  assented  to  it. 

(Maule,  J. :  It  may  be  that  the  several  and  distinct  nature  of  a 
policy  of  insurance,  rebuts  the  inference  of  fraud  that  would  arise 
from  an  alteration  of  an  instrument  of  a  different  nature.) 

Probably  that  may  be  one  ground  for  distinguishing  policies  of 
insurance  from  other  instruments. 

(WiLDB,  Ch.  J. :  In  Laiighom  v.  Cologan^  the  action  was  brought 
upon  the  policy  in  its  altered  state,  against  one  who  had  not  entered 
into  the  contract  with  which  he  was  charged.  It  hardly  needed  a 
decision,  that,  under  such  circumstances,  no  liability  could  arise.) 

In  CampbeU  v.  Christie  (2),  a  policy  of  insurance  from  Calmar  to 
Portsmouth  was  altered,  with  the  consent  of  some  of  the  under- 
writers, by  inserting  the  words  **  or  Weymouth,"  after  Portsmouth ; 
and  it  was  held,  that  the  plaintiff  could  not  recover  on  the  altered 
policy  against  an  underwriter  who  was  ignorant  of  the  alteration  at 
the  time  it  was  made,  even  although,  upon  being  informed  of  the 
alteration,  he  said  that  he  would  not  take  advantage  of  it.  Lord 
Abinobr,  in  Davidson  v.  Cooper  (a),  says  :  "  We  may  add,  that  the 
doctrine  of  Pigofs  case  has  been  applied  to  policies  of  assurance, 
though  its  operation  *has  been,  it  may  be  said,  eluded,  by  consider- 
ing a  policy  as  a  peculiar  instrument,  embracing  several  contracts 
with  different  individuals.  The  case  has  not  been  distinguished  on 
the  ground  that  the  doctrine  was  limited  to  deeds  and  instruments  of 
a  similar  character, — such  as  bills  of  exchange  and  promissory  notes." 

(Maule,  J. :  I  do  not  understand  it  to  be  argued  that  the  inserted 
words  applied  to  the  bulk  of  the  sugar.  My  brother  Erlb  must 
have  considered  that  they  applied  to  the  sample  only ;  otherwise  he 
would  not  have  held  the  alteration  to  be  immaterial.) 

An  alteration  that,  in  any  degree,  affects  the  mode  of  execution  of 
the  contract,  must  be  material. 


(1)  13  R.  R.  613  (4  Taunt.  330). 

(2)  2  Stark.  N.  P.  C.  64. 


(3)  63  R.  R.  775  (11  M.  &  W.  8«2). 
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"WiLDB,  Ch.  J. : 

I  am  of  opinion  that  the  substance  of  the  fifth  plea  in  this  case 
was  proved,  viz.  that,  after  the  making  of  the  contract  declared  on, 
it  was,  without  the  defendants'  assent,  altered  by  the  plaintiff  in  a 
material  particular.  The  words  '*  of  their  own  manufacture,"  though 
written  at  the  bottom  of  the  paper  containing  the  contract,  must  be 
read  as  introduced  into  the  body  of  it,  at  the  place  where  the 
asterisk  is  inserted.    A  question  may  arise  as  to  whether  those 
words  were  intended  to  apply  to  the  bulk,  or  were  only  descriptive 
of  the  sample.    But  it  appears  to  me,  that,  whether  they  were 
intended  to  apply  to  the  one  or  to  the  other,  the  effect  is,  to  avoid 
the  contract.     I  am  inclined  to  read  those  words  as  applicable  to 
the  bulk  :  but  I  am  quite  content  to  assume  that  they  were  intended 
to  describe  the  sample  only;   their  effect  still  is,  to  change  the 
whole  effect  and  operation  of  the  contract.    The  learned  Judge  who 
presided  at  the  trial,  expressed  an  opinion  that  the  alteration  was 
not  material,  because  it  did  not  vary  the  duty  of  the  sellers,  that  is, 
did  not  impose  upon  them  the  duty  of  delivering  an  article  different 
from  that  which  they  had  contracted  to  deliver.     That  opinion,  of 
course,  rested  upon  the  footing  that  the  interpolated  *words  were 
restricted  to  the  sample.     But,  assuming  that  the  alteration  does 
not  vary  the  duty  of  the  sellers,  it  may  still  alter  the  situation  and 
the  rights  of  the  parties.     It  may  well  be,  that  it  might  be  impor- 
tant to  the  buyer  that  the  sample  should  be  of  Messrs.  Wackerbarths' 
manufacture.    That  he  deemed  that  material,  is  quite  clear.    Would 
he  not  have  had  a  right  to  complain  if  the  sample  had  turned  out 
not  to  have  been  of  their  manufacture,  notwithstanding  it  had  been 
equal  in  quality  with  sugars  of  their  manufacture  ?    Might  not  the 
buyer  have  had  an  action  for  breach  of  warranty,  or  for  misrepre- 
sentation ?     If  it  could  affect  the  buyer's  rights  in  any  respect,  the 
alteration  will  equally  avoid  the  contract,  though,  in  other  respects,  . 
it  leaves  the  duty  to  be  performed  by  the  sellers,  unchanged.    Under 
the  contract,  as  altered,  the  defendants  had  two  duties  to  perform, 
— ^the  one,  that  the  sample  was  of  their  manufacture,  the  other,  that 
the  bulk  should  be  equal  in  quality  with  the  sample.     It  seems  to 
me,  therefore,  that  the  alteration  might  be  very  material,  and  that 
it  consequently  avoided  the  contract. 

The  plea  seeks  to  avoid  the  contract  on  the  ground  of  an 
unauthorised  alteration  by  the  plaintiff  in  a  material  particular.  It 
is  unnecessary  to  deal  further  with  the  plea  than  to  see  whether  or 
not  it  is  substantially  proved,  which  I  think  it  was.     But  then  it  is 
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said  that  the  plea  sets  out  an  alteration  in  a  particular  that  is  not 
established.  Assuming  that  to  be  so,  though  I  am  by  no  means 
prepared  to  admit  it,  enough,  I  think,  was  proved  to  establish  a 
good  defence.  If  it  were  necessary  that  the  entire  plea  should  be 
proved,  the  objection  of  variance  should  have  been  taken  at  Nisi 
Prius.  The  only  question,  however,  that  was  there  discussed,  waa, 
as  to  the  materiality  of  the  alteration.  If  the  objection  had  been 
pointedly  urged  on  that  occasion,  it  might  have  been  obviated  by  an 
application  to  the  Judge  to  amend.  I  therefore  think  that  that 
objection  is  not  'open  to  the  plaintiff  now.  A  suflScient  defence 
having  been  clearly  established,  the  defendants  are,  in  my  judgment, 
entitled  to  have  a  verdict  entered  for  them  upon  this  plea. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  first  question  to  be  considered, 
is,  what  is  the  meaning  of  the  contract,  as  altered  ?  Some  doubt 
has  arisen  whether  the  words  inserted  by  the  plaintiff  in  the 
bought-note,  should  be  referred  to  the  words  "  crushed  sugar,"  or 
to  the  words  "  as  per  sample."  But,  upon  consideration,  I  think 
they  must  be  taken  to  refer  to  the  sample.  The  words  "  as  per 
sample,"  and  the  mark  of  reference  to  the  added  words  "  of  their 
own  manufacture,"  are  both,  within  the  parenthesis  :  and  the  strict 
grammatical  construction  would  refer  them  to  the  immediate  ante- 
cedent. It  is  true,  that,  speculating  upon  probabilities,  one  would 
think,  that,  when  speaking  of  the  manufacture,  the  party  would 
intend  the  bulk.  But  I  do  not  think  we  have  any  right  to  speculate 
at  all,  when  we  are  called  upon  to  put  a  legal  construction  on  a 
written  instrument.  In  my  judgment,  therefore,  the  alteration  in 
the  contract  imports  into  it  a  statement  or  warranty  that  the 
samples  were  of  the  defendants'  own  manufacture.  It  is  quite  true 
that  this  may  operate  no  alteration  in  the  duty  of  the  sellers.  But, 
although  it  may  not  have  the  effect  of  extending  their  duty,  it  is  a 
variation  of  the  representation  accompanying  the  contract;  and 
might  be  material  in  some  states  of  circumstances  that  might  have 
arisen.  The  fifth  plea,  then,  was  proved  in  all  respects,  except  in 
the  allegation  of  the  particular  purport  and  effect  of  the  alteration. 
That,  however,  is  a  variance  that  was  not  made  ground  of  objection 
at  the  trial.  The  only  objection  was,  that  the  plea  was  not  proved, 
because  the  alteration,  whatever  its  effect,  was  an  immaterial  one. 
Had  the  specific  objection  been  taken  then,  the  defendants  might  have 
asked  for  an  amendment.    The  agreement  the  parties  entered  into  at 
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Nisi  PriuB  was,  that  a  verdict  ^should  be  entered  for  the  defendants, 
if  the  Court  should  be  of  opinion  that  the  alteration  was  material. 

Maulb,  J. : 

I  also  think  the  alteration  of  the  contract  in  this  case  was  a 
material  one :  and  I  agree  with  the  Lord  Chief  Justice,  that  it  is 
unnecessary  for  us  to  determine  whether  such  alteration  had  refer- 
ence to  the  bulk  or  to  the  sample  only.  I  am  rather  disposed  to 
agree  with  my  brother  Coltman,  that  the  position  of  the  mark  of 
reference,  shows  that  the  additional  words  are  to  be  read  in  con- 
nection with  those  within  the  parenthesis,  and  that,  if  it  had  been 
intended  that  they  should  apply  to  the  bulk,  it  would  have  been 
more  natural  to  place  the  reference  to  them  before  the  parenthesis. 
In  either  view,  the  alteration  is  a  material  one,  and  the  plea  proved 
in  substance.  I  apprehend  it  to  be  quite  clear  that  an  alteration 
vitiates  a  written  instrument,  where  it  is  in  a  material  part ;  and 
that  it  is  no  answer  to  the  objection  to  say  that  the  alteration  is  not 
made  in  respect  of  the  duty,  of  the  breach  of  which  the  plaintiff 
complains.  It  would  be  easy  to  conceive  a  state  of  circumstances 
in  which  the  presence  or  absence  of  the  interpolated  words  might 
make  a  very  material  difference  in  the  situation  of  the  parties.  The 
plaintiff  has  altered  the  contract  so  as  to  introduce  into  it  at  least 
a  representation  that  the  sample  was  of  the  defendants'  manu- 
facture. If  he  should  sue  or  be  sued  upon  the  contract,  it  might  be 
very  material  to  him  to  show  that  the  sample  was  represented  to  be 
of  the  defendants'  manufacture.  If,  by  virtue  of  the  insertion  of  the 
words,  the  instrument  would  have  a  new  and  a  different  operation 
from  that  which  it  originally  had,  the  alteration  does  not  become  the 
less  material  because  in  certain  conceivable  circumstances  it  might 
be  unimportant.  To  hold  this  not  to  be  such  an  alteration  as  avoids 
the  contract,  would  be  to  give  a  degree  of  narrowness  to  the  rule, 
that  is  inconsistent  with  Pigofs  case. 

With  respect  to  the  variance  between  the  construction  which  I 
am  disposed  to  put  upon  the  contract,  and  the  sense  which  is  given 
to  it  in  the  plea,  I  think  the  plea  would  have  been  sufficient  if  it 
had  omitted  the  matter  that  follows  the  videlicet.  I  am  disposed  to 
think  that  matter  which  is  unnecessarily  alleged  in  a  plea,  may  be 
disregarded  in  proof  (i).  And,  if  that  were  not  so,  I  concur  with 
the  Lord  Chief  Justice,  and  my  brother  Coltman,  in  thinking, 
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(1)  Vide  King  v.  Norman,  4  C.  B. 
S84,  896 ;   1  Wms.  Saund.  346,  n.  (2) ; 
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that,  as  the  objection  was  not  taken  at  the  trial,  it  is  too  late  to 
urge  it  now.  This  is  precisely  the  kind  of  case  to  which  the  power 
of  amendment  was  intended  to  apply.  Before  the  new  roles,  there 
would,  no  doubt,  have  been  two  counts.  I  am  disposed  to  think, 
that,  since  the  new  rules,  the  allegation  might  have  been  in  the 
alternative. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  doctrine  of  Pigofs  case,  as  to 
alterations  in  deeds,  has  since  been  extended  to  all  instruments 
comprehending  words  of  contract.  I  think  the  alteration  in  this 
contract  is  material,  and  fatal  to  its  validity,  and  that  the  plea  was 
substantially  proved. 

I  also  agree  with  the  rest  of  the  Coubt  in  thinking,  that,  the 
objection  as  to  the  variance  not  having  been  taken  at  the  trial, 
it  would  be  extremely  wrong  to  allow  it  to  be  taken  now,  when  the 
point  reserved  is  decided  in  favour  of  the  defendants. 

Rvle  abtcluU  (i). 


1847. 
Nat.  24. 
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TILLAM  V.  C0PP(2). 

(5  C.  B.  211—214.) 

An  arbitrator  has  a  general  discretion  as  to  the  mode  of  conducting  the 
inquiry  before  him. 

The  CouBT  refused  to  set  aside  an  award,  on  the  ground  that  the  arbitrator 
had  declined  to  permit  a  stranger  to  be  present  for  the  parpose  of  assisting 
the  defendant's  attorney  with  practical  hints  for  the  conduct  of  the  defence. 

Dbbt,  for  agricultural  work  done  by  the  plaintijQf  for  the  defendant, 
at  Norwood,  in  the  county  of  Surrey. 

Pleas,  except  as  to  80Z.,  never  indebted,  and,  as  to  that  sum, 
payment  into  Court. 

By  an  order  of  Nisi  Prius,  bearing  date  the  15th  of  June,  1847, 
the  cause  and  all  matters  in  difference  between  the  parties,  were 
referred  to  a  barrister. 

When  the  parties  attended  before  the  arbitrator,  the  plaintiff's 


(1)  The  object  of  the  buyer  in  alter- 
ing the  sold-note,  would  seem  to  have 
bean,  to  raise  an  implied  warranty 
that  the  bulk  should  be  of  the  defen- 
dants' manufacture,  from  an  express 
representation  that  the  sample  was  so. 
The  buyer  probably  thought  that  he 
had  secured  this  object  by  obtaining 
the  assent  of  the  broker,  treating  him 


as  the  agent  of  the  sellers,  which  he, 
no  doubt,  had  once  been :  he  never 
had  authority  to  make  a  second  con- 
tract between  the  parties,  by  altering 
the  terms  of  the  first.  The  plaintiff 
originally  declared  upon  the  contract 
in  its  altered  form. 

(2)  Op.  Haigh  v.  Haiifh     (1862)   3 
De  G.  P.  &  J.  157,  31  L.  J.  Ch.  420. 
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attorney  objected  to  the  presence  of  a  gentleman  named  Fuller,  who       Tilulm 
accompanied  the  defendant's  attorney,  for  the  purpose  of  affording        copp. 
him  assistance  in  the  conduct  of  his  case,  which  his  (the  attorney's) 
ignorance  of  farming  operations  rendered  necessary.   The  arbitrator 
thereupon,  without  assigning  any  reason,  desired  the  individual  to 
withdraw.     The  defendant's  attorney  then  objected  to  the  arbi- 
trator's proceeding  with   the  reference,  without  his  having  the 
assistance  of  Fuller,  and  requested  him  to  take  a  note  of  the  objec- 
tion; which  the  arbitrator  said  he  would  do,  and  proceeded  *with       [  •212] 
the  arbitration:  and  ultimately  the  arbitrator  made  an  award  in 
favour  of  the  plaintiff,  for  8/.  12«.  8(2. 

WUkins,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  award  should  not 
be  set  aside,  on  the  ground  of  misconduct  and  excess  of  authority, 
on  the  part  of  the  arbitrator ;  Wilde,  Ch.  J.,  however,  observing, 
that  it  was  difficult  for  the  Court  to  control  the  discretion  of  the 
arbitrator,  who  is  the  Judge  selected  by  the  parties,  in  excluding 
strangers,  and  that  the  mere  entering  a  protest,  and  then  going 
on  and  taking  the  chance  of  a  decision  in  his  favour,  was  not 
the  proper  course  to  pursue,  if  there  were  any  real  ground  of 
complaint. 

Montagu  Chambers  and  E.  James  now  showed  cause.     *     *     * 
WUkins,  Serjt.,  in  support  of  his  rule.     *     *     *  [  213  ] 

Wilde,  Ch.  J. :  [  214  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.  Nothing  is 
more  clear  than  that  arbitrators  have  the  most  extensive  discretion 
as  to  the  mode  of  conducting  the  inquiry  before  them.  What  was 
the  conduct  of  the  defendant's  attorney  ?  He  objected  to  the 
arbitrator's  proceeding  with  the  reference,  without  his  having  the 
assistance  of  Fuller,  and  requested  the  arbitrator  to  take  a  note 
of  the  objection.  How  could  the  arbitrator  understand  that  to  be 
intended  as  a  protest,  or  repudiation  of  his  authority  ?  I  see  no 
ground  whatever  for  saying  that  the  arbitrator  has  at  all  exceeded 
the  discretion  which  the  law  has  invested  him  with  :  or,  if  he  has, 
I  think  it  quite  clear  that  the  defendant's  attorney  waived  his 
objection  to  the  arbitrator's  proceeding  with  the  reference  in  the 
absence  of  Fuller. 

E.R. — VOL.  LXXV.  46 
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TiLLAM       Maulb,  J. : 

Copp.  I  am  of  the  same  opinion.     It  is  a  very  proper,  and  in  some 

cases  a  very  indispensable,  thing  that  arbitrators  should,  within 
proper  limits,  be  allowed  to  deviate  from  the  ordinary  rules  which 
govern  courts  of  justice :  for  instance  an  arbitrator  may  properly 
and  conveniently  take  the  examination  of  a  sick  or  infirm  person  at 
his  own  house.  It  is,  therefore,  evidently  quite  fallacious  to  say 
that  any  suspicion  of  misconduct  is  to  fix  upon  an  arbitrator, 
because  he  has  thought  fit  to  depart  from  the  ordinary  course  in 
conducting  the  proceeding  before  him. 

The  rest  of  the  Court  concurring, 

Rule  discharged^  with  costs. 


if*^;  HARTLEY  and  Another  v.  CUMMINGS. 

Bee.  6. 

—  HARTLEY   v.   SAME. 

[  247  ]  t 

(5  C.  B.  247—261 ;  S.  C.  2  Car.  &  Kir.  433 ;  17  L.  J.  C.  P.  84 ;  12  Jur.  57.) 

A.  oontracted  to  serve  B.  and  his  partner  or  partners  for  the  time  being, 
for  seven  years,  in  his  business  of  a  glass  and  alkali  manufacturer,  and  at 
all  times  during  the  term  to  do  his  best  endeavours,  and  use  his  utmost 
care  and  diligence  in  the  works ;  and,  further,  that  he  would  not,  at  any- 
time during  the  term,  neglett  or  absent  himself  from  the  said  service,  with- 
out the  consent  in  writing  of  B.  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  should  carry  on  the  business ;  nor  would 
work  for  or  serve  any  other  person  or  persons,  without  such  consent :  in 
consideration  of  which  service,  B.  agreed  to  pay  A.  24«.  per  week  for  a 
certain  amount  of  work,  and  to  find  him  some  other  description  of  work, 
provided  he  should  not  require  that  quantity  of  the  specified  work,  so  that 
A.*8  wages  should  not  be  less  than  24«.  per  week,  except  when  a  furnace 
should  be  out,  when  A.  agreed  to  work  for  2 la.  per  week :  and  it  was  agreed, 
that,  if  A.  should  be  sick  or  otherwise  incapacitated  from  performing  the 
service,  or  in  case  of  misconduct,  or  if  B.,  or  his  partner  or  partners  for  the 
time  being,  or  either  or  such  of  them  as  should  carry  on  the  trade,  should 
discontinue  the  trade  duiing  the  term,  in  either  of  such  cases,  B.  or  his 
partners  should  be  at  liberty  to  retain  or  employ  any  other  person  in  the 
room  or  stead  of  A.,  without  being  obliged  to  pay  him  any  wages  or 
satisfaction : 

Held,  that  this  agreement  was  not  void  for  want  of  mutuality,  or  as 
being  in  unreasonable  restraint  of  trade. 

This  was  an  action  upon  the  case  against  the  defendants  for 
seducing  workmen  from  the  service  of  the  plaintiff,  a  glass  and 
[  '248  ]  alkali  manufacturer ;  with  a  *8econd  count,  for  wrongfully  harbour- 
ing workmen  who  had  left  his  service,  after  notice. 

The  defendants  pleaded  Not  guilty.  ' 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1846,  when  it  was  proved  that  the  defendants 
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had  seduced  from  the  plamtiff 's  service  several  workmen,  who  were     Habtlby 
in  his  service  under  agreements  as  follows :  CaMviNos. 

''An  agreement  made  this  14th  day  of  June,  1841,  between 
Thomas  Pike,  glass-maker,  on  the  one  part,  and  James  Hartley, 
of  Sunderland,  in  the  county  of  Durham,  glass  and  alkali  manu- 
facturer, of  the  other  part,  as  follows :  And  first,  the  said  Thomas 
Pike,  for  the  consideration  hereinafter  mentioned,  doth  hereby 
promise  and  agree  to  and  with  the  said  James  Hartley,  his  execu- 
tors, &c.,  in  manner  and  form  following,  that  is  to  say,  that  he,  the 
said  Thomas  Pike,  shall  and  will,  from  time  to  time,  and  at  all 
times  for  and  during  the  term  of  seven  years,  to  be  computed  from 
the  day  of  the  date  of  these  presents,  well,  faithfully,  and  diligently, 
and  according  to  the  best  of  his  skill  and  abiUty,  work  for  and  sei*ve 
the  said  James  Hartley  and  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  *shall  carry  on  the  trade  or  [  *249  ] 
business  now  carried  on  by  him  as  a  glass  and  alkali  manufacturer; 
and  also  that  he,  the  said  Thomas  Pike,  shall  and  will  from  time  to 
time,  and  at  all  times  during  the  said  term,  do  his  best  endeavours, 
and  use  his  utmost  care,  diligence,  and  industry,  in  and  about  the 
glass-house,  glass-works,  or  alkali-works,  and  service  of  the  said 
James  Hartley,  and  the  person  or  persons  aforesaid,  for  his  and 
their  benefit  and  advantage,  and  behalf,  and  shall  not  and  will  not 
cause  to  be  done  any  matter  or  thing  whatsoever  that  may  be  or 
tend  to  the  hurt,  damage,  or  prejudice  of  the  said  James  Hartley,  or 
his  partner  or  partners,  or  such  of  them  as  shall  carry  on  the 
business  now  carried  on  by  him;  and  shall  not  and  will  not,  at 
any  time  or  times  during  the  said  term,  neglect,  or  absent  him- 
self from,  the  said  work  and  service,  without  the  licence  and  consent 
of  the  said  James  Hartley,  qr  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now 
carried  on  by  him,  in  writing  under  his  or  their  hand  or  hands,  for 
that  purpose  first  had  and  obtained ;  and  shall  not  nor  will,  at  any 
time  during  the  said  term,  work  with  or  for,  or  serve,  any  other 
person  or  persons  whomsoever,  at  any  other  glass-house  or  place 
whatsoever,  nor  join  any  workman's  union,  or  any  club,  without 
such  licence  and  consent  as  aforesaid ;  and,  further,  that  he,  the 
said  Thomas  Pike,  shall  and  will  teach  and  instruct,  gratis,  any 
person  or  persons  whom  the  said  James  Hartley,  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry 
on  the  business  now  carried  on  by  him,  shall  from  time  to  time 
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Hartlst     name  or  appoint,  but  no  other  person  or  persons  whomsoever,  in 
CxrMMiKGs.    *®  ar<i»  mistery,  or  employment  of  pontysticker,  gatherer,  blower, 
piece- warmer,  flasher,  piler,  kiln-assister,  or  any  other  department, 
which  the  said  James  Hartley  shall  direct ;  and  also  shall  and  will, 
[  •250  ]       at  all  times,  when  *thereunto  required,  attend,  and  with  his  best 
endeavours  help  and  assist  in  the  setting  of  pots  and  doing  all 
other  matters  and  things  relating  to  or  concerning  his  business  or 
station  as  aforesaid,  or  the  business  of  the  said  James  Hartley,  or 
his  partner  or  partners  for  the  time  being,  or  either  or  such  of 
them  as  shall  carry  on  the  business  now  carried  on  by  him ;  and 
shall  and  will  be  subjected  to  such  regulation  in  the  mode  or  modes 
or  time  of  working  as  the  said  James  Hartley,  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry 
on  the  business  now  carried  on  by  him,  may,  from  time  to  time, 
find  it  necessary  to  adopt  in  the  carrying  on  of  their  works ;  and 
shall  not  or  will  not  embezzle  or  waste  the  goods,  or  divulge  or 
make  known  the  secrets  of  the  trade,  or  the  affairs  or  business  of 
the  said  James  Hartley,  or  his  partner  or  partners  for  the  time 
being,  or  either  or  such  of  them  as  shall  carry  on  the  business  now 
carried  on  by  him,  nor  will  either  directly  or  indirectly,  during  the 
said  term,  become  surety  for,  or  bound  with,  any  person  or  persons 
whomsoever,  for  the  security  or  payment  of  any  sum  or  sums  of 
money,  or  for  the  performance  of  any  act,  matter,  or  thing  whatso- 
ever :  In  consideration  of  which  said  work  and  service  so  to  be  done 
and  performed  in  manner  aforesaid,  and  of  the  agreement  herein 
contained  on  the  part  of  the  said  Thomas  Pike,  the  said  James 
Hartley  hereby  promises  and  agrees  to  and  with  the  said  Thomas 
Pike  in  manner  following,  that  is  to  say,  that  he,  the  said  James 
Hartley,  his  executors,  &c.,  or  some  of  them,  shall  and  will,  when 
and  so  long  as  he,  the  said  Thomas  Pike,  shall  continue  and  be 
employed  as,  &c.,  for  the  said  James  Hartley,  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  shall  carry 
on  the  business  now  carried  on  by  him,  and  perform  the  agreement 
hereinbefore  contained,  well  and  truly  pay,  or  cause  to  be  paid 
[  *25i  ]       unto  the  said  Thomas  Pike,  so  long  as  he  continues  to  be  ^employed 
as,  &c.,  248.  per  week,  for  1,200  tables ;  and,  for  all  good  and  mer- 
chantable tables  over  and  above  1,200,  at  and  after  the  rate  of  10s. 
per  hundred  (and  for  others  at  another  rate),  the  said  Thomas  Pike 
engaging  to  make  any  quantity  of  tables  that  may  be  required,  not 
exceeding  2,400  tables  per  week  ;  and  the  said  James  Hartley  agrees 
to  find  the   said  Thomas  Pike  some  other  description  of   work. 
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provided  the  said  James  Hartley  does  not  require  1,200  tables,  so  that  Ha^tlxt 
the  wages  of  the  said  Thomas  Pike  shall  not  be  less  than  24^.  per  cuuMiNoa. 
week,  except  when  a  furnace  shall  be  out,  when  he,  the  said  Thomas 
Pike,  engages  to  work  for  21«.  per  week, — ^no  payment  to  be  made 
for  bad  or  unmerchantable  tables :  And  it  is  agreed,  that,  in  case 
the  said  Thomas  Pike  shall  be  sick  or  lame,  or  shall  otherwise  be 
incapacitated  to  perform,  or  shall  not  perform,  the  work  and  service 
aforesaid,  and  his  engagement  with  the  said  James  Hartley,  or  his 
partner  or  partners  for  the  time  being,  or  either  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on  by  him,  or  in  case  he 
shall  not,  in  his  or  in  any  of  their  opinions,  have  conducted  him- 
self properly,  or  as  he  ought  to  do,  or  if  the  said  James  Hartley,  or 
his  partner  or  partners  for  the  time  being,  or  either  or  such  of  them 
as  shall  carry  on  the  trade  or  business  now  carried  on  by  him,  shall 
discontinue  the  said  trade  or  business  during  the  said  term  of  seven 
years,  then,  in  either  of  such  cases,  the  said  James  Hartley,  or  his 
partner  or  partners  for  the  time  being,  or  either  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on  by  him,  shall  and  may 
be  at  liberty  to  retain  and  employ  any  other  person  or  persons  in 
the  room  or  stead  of  the  said  Thomas  Pike,  and  therefore  shall  not 
be  obliged  to  make  any  payment,  duty,  wages,  or  other  satisfaction 

to  the  said  Thomas  Pike. 

(Signed)         "  Thomas  Pikb, 

"  Jambs  Hartley." 

On  the  part  of  the  defendants,  it  was  contended  that  this  agree-       [  262  ] 
ment  did  not  show  a  vaUd  contract  of  service,  inasmuch  as  there 
was  no  mutuality,  and  it  operated  in  unreasonable  restraint  of 
trade. 

The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  reserving  to  the  defendants  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  objections  to 
the  agreement  were  well  founded. 

AUen,  Serjt.,  in  Michaelmas  Term,  1846,  accordingly  obtained 
a  rule  nisi.  He  cited  Gale  v.  Heed  (i),  Young  v.  Timmins  (2),  Hitch- 
cock  V.  Cokei'  (8),  and  Sykea  v.  Dixon  (4). 

ByleSf  Serjt.,  and  E.  James,  now  showed  cause: 
The  objections  taken  to  this  agreement,  are :  that  there  is  no 

(1)  9  E.  E.  376  (8  East,  80).        1  Nev.  &  P.  796). 

(2)  1  TjT.  226 ;  1  Cr.  &  J.  331.        (4)  48  E.  E.  644  (9  Ad.  &  El.  693; 

(3)  45  E.  E.  522  (6  Ad.  &  El.  438 ;   1  P.  &  D.  463). 
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Habtlky     mutuality ;  that  there  is  no  sufficient  consideration  for  the  contract 
CniiiiiHGa.    on  the  part  of  the  servant ;  and  that  it  is  in  restraint  of  trade. 

This  case  is  not  distinguishable  in  principle  from  Pilkington  v. 
[  253  ]  Scott  (1) .  *  *  It  is  said,  here,  that  there  is  no  contract  on  the  part 
of  the  master,  to  employ  the  servant,  or  to  supply  materials.  Bui 
that  is  necessarily  implied  from  the  contract  to  pay  wages  according 
to  the  amount  of  work  done ;  and  it  is  expressly  provided  that  the 
master  will  furnish  the  servant  with  some  other  description  of  work, 
provided  he  does  not  require  such  a  number  of  tables  as  will  pro- 
duce the  servant  248.  per  week.  Besides,  the  plaintiff  is  not  bound 
to  the  same  strictness  of  proof  against  a  wrong-doer,  that  might  be 
requisite  if  he  were  seeking  to  enforce  the  contract  against  the 
workman  himself.  In  Keane  v.  Boycott  (2),  an  infant  slave  in  the 
West  Indies  executed  an  indenture,  by  which  he  covenanted  to 
serve  B.  for  a  certain  term  of  years  as  his  servant,  and  B.  cove- 
nanted to  do  certain  things  on  his  part.  B.  then  came  to  England 
with  the  slave.  In  an  action  against  A.,  who  had  seduced  him 
from  the  service  of  B.,  A.  was  not  permitted  to  allege  that  the 
contract  was  void  as  being  made  by  an  infant  and  a  slave,  and 
therefore  that  the  declaration,  which  stated  him  to  have  been 
retained  as  a  servant  for  a  term  of  years,  was  not  proved ;  for,  the 
Court  held  that  the  effect  of  such  a  contract  might  be  the  manu- 
[  •264  ]  mission  of  the  slave  (s),  and  consequently  *that  it  was  for  his  own 
benefit,  and,  being  for  his  own  benefit,  that  it  was,  at  most,  only 
voidable  by  the  infant  himself.  Assuming,  therefore,  that  this 
agreement  is  defective  in  this  respect,  so  as  to  entitle  the  servant 
to  object  to  it  in  an  action  against  him  for  a  breach  of  it,  it  is  not 
competent  to  these  defendants  so  to  do. 

AUen,  Serjt.,  and  Fry,  in  support  of  the  rule  : 

In  Sykes  v.  Dixon  (4),  a  stranger  was  held  entitled  to  take 
advantage  of  a  void  agreement.  There,  B.  contracted  in  writing 
to  work  for  the  plaintiff  in  the  way  of  his  trade,  and  for  no  other 
person,  during  twelve  months,  and  so  on  from  twelve  months  to 
twelve  months,  until  B.  should  give  notice  of  quitting :  and  it  was 
held,  that  such  agreement  was  invalid,  under  the  statute  29  Car.  11. 
c.  8,  8.  4,  for  want  of  mutuality ;  and  that  the  objection  might  be 
taken  by  the  defendant,  in  an  action  by  the  plaintiff  for  harbouring 

(1)  71  B.  R.  781  (15  M.  &  W.  657).  (4)  48  B.  B.  644  (9  Ad.  &  £L  693 ; 

(2)  3  B.  B.  494  (2  H.  Bl.  511).  1  P.  &  D.  463). 

(3)  Et  vide  Co.  Litt.  124,  a,  b. 
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B.,  who,  as  the  plaintiff  alleged,  had  quitted  him  without  proper     Aabtlet 
notice  (1).  Cumminos. 

All  the  modern  cases,  from  Young  v.  Timmxm  (2),  lay  it  down, 
that  a  contract  in  partial  restraint  of  trade,  to  be  good,  must  be 
founded  on  some  consideration.  The  rule  is  distinctly  recognised 
in  Hitchcock  v.  Coker  (s),  where  the  whole  law  upon  the  subject  is 
learnedly  and  elaborately  discussed  and  considered  by  Lord  Denman. 

[They  cited  MaUan  v.  May  (4),  Prugnell  v.  Close  (5),  Broad  v. 
Jolife{6),  Jelliott  v.  Broad  (1),  Chesman  v.  Nainby  (s)^  Homer  v. 
Ashford  (9),  Price  v.  Green  (10).] 

In  all  these  cases  there  is  a  mutuality  that  is  wanting  here.  r  256  ] 
Upon  the  face  of  this  agreement,  the  servant  binds  himself  to  serve, 
not  merely  the  person  who  contracts  with  him,  but  also  certain 
unknown  persons,  who  may  hereafter  claim  an  interest  in  his 
services,  without  his  having  the  corresponding  advantage  of 
claiming  them  for  paymasters.  Various  Acts  of  Parliament 
give  mutual  rights  and  remedies  to  masters  and  servants  (11). 
This  contract  seeks  to  impose  upon  the  servant  liabilities  and 
duties  towards  persons  against  whom  he  could  not  enforce  those 
statutory  remedies.  Besides,  the  agreement  binds  the  servant  to 
work  for  no  one  else  during  the  seven  years :  but  it  does  not  bind 
the  master  to  employ  him  during  that  period;  he  may  suspend 
the  works,  and  yet  make  no  remuneration  to  the  servant.  In 
this  respect,  the  case  very  closely  resembles  that  of  Aapdin  v. 
Austin  (12),     ♦     *     * 

Pilkington  v.  Scott  is  distinguishable  from  the  present  case  in       [267] 
several  respects.    The  servant  was  to  be  paid  a  moiety  only  of  his 
wages  in  case  of  any  depression  of  trade ;  his  payment  was  to  be  not 
wholly  by  piece-work  ;  and  there  was  a  proviso  for  a  determination 
of  the  relation  by  a  month's  notice. 

(1)  Lord  Denman  there  says:  '*  It      case  is  Prugnelly,  Oo$8e, 

was  argued,  on  the  authority  of  Keane  («)  Cro.  Jac.  596,  Broad  v.  Jolly/e. 

▼.  Bi/ycott,  that  the  objection  was  not  (7)  Noy,  98,  Jellite  v.  Broade, 

one  which  a  third  person  could  take ;  (8)  2  lid.  Bay.  1456 ;  2  Str.  739. 

and  that  might  be  so  in  a  case  where  (9)  28  R.  E.  634  (3  Bing.  322  ;  11 

the  servant  was  de  facto  continuing  Moore,  91). 

in  the  service;   but  not  here,  where  (10)  73  B.  B.  522  (16  M.  &  W.  346), 

he  had  quitted  his  master,  and  taken  affirming  the  judgment  of  the  Court  of 

his  chance  in  hiring  himself  to  the  Exchequer  in  Green  v.  Price,  67  B.  B. 

defendant."  791  (13  M.  &  W.  695). 

(2)  1  Cr.  &  J.  331 ;  1  Tyr.  236.  (11)  See  20  Geo.  H.  0. 19;  31  Geo.  II. 

(3)  45  B.  B.  522  (6  Ad.  &  El.  438;  c.  11 ;  42  Geo.  HI.  c.  90;  4  Geo.  IV. 
1  Nev.  &  P.  796).  c.  34 ;  2  &  3  Vict.  c.  71. 

(4)  63  B.  B.  708  (11  M.  &  W.  653).  (12)  5  Q.  B.  671. 

(5)  Aleyn,  67 ;  but  the  name  of  the 
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Habtley      Maule,  J.  (l) : 

CuMMiKos.  I  am  of  opinion  that  this  rule  should  be  discharged.  This  is  an 
action  for  seducing  workmen  from  the  service  of  the  plaintiff,  a 
glass  and  alkali  manufacturer,  and  for  harbouring  them  after 
notice.  It  appears  that  one  Thomas  Pike  was  in  the  service 
of  the  plaintiff,  and  that  the  defendant  induced  him  to  leave. 
The  objection  urged  on  the  part  of  the  defendant,  is,  that  the 
agreement  entered  into  by  Pike  with  the  plaintiff,  was  one  that 
gave  the  latter  no  right  to  compel  Pike  to  serve  him,  inasmuch  as 
it  was  void,  either  for  want  of  mutuality,  or  because  it  was  a  con- 
[  *258  ]  tract  to  an  unreasonable  ^extent  operating  in  restraint  of  trade. 
On  the  other  side,  it  was  insisted,  upon  the  authority  of  Keane  v. 
Boycott,  that  it  is  quite  immaterial,  for  the  purposes  of  this  action, 
whether  the  agreement  was  void  or  not ;  for,  that  it  is  not  com- 
petent to  the  defendants,  who  are  wrong-doers,  to  take  advantage  of 
its  invalidity.  In  answer  to  this,  the  case  of  Sykes  v.  Dixon  was 
cited  on  the  part  of  the  defendants,  where  it  is  said  to  have  been 
decided  by  the  Court  of  Queen's  Bench,  that  such  an  objection  may 
be  set  up  by  a  third  person,  not  a  party  to  the  agreement.  It  is 
unnecessary  to  say  whether  that  case  may  not  be  distinguished  from 
the  present,  there  being  no  subsisting  service  that  was  interrupted 
by  the  act  of  the  defendant,  because,  I  am  of  opinion  that  in  this 
case  there  was  a  contract  between  Hartley  and  Pike  which  was 
perfectly  valid,  notwithstanding  the  objections  that  have  been 
urged.  It  is  necessary  to  look  very  minutely  at  the  agreement. 
The  contract  is,  in  terms,  made  between  Thomas  Pike  and  James 
Hartley.  It  provides,  in  the  first  place,  that  Pike  shall,  during  the 
term  of  seven  years,  work  for  and  serve  Hartley  "  and  his  partner 
or  partners  for  the  time  being,  or  either  or  such  of  them  as  shall 
carry  on  the  trade  or  business  now  carried  on  by  him."  So  that 
the  person  with  whom  Pike  contracts,  is,  James  Hartley,  and  James 
Hartley  alone,  and  the  thing  he  contracts  to  do,  is,  to  serve  him  or 
those  who  may  at  any  future  time  during  the  term  carry  on  the 
trade.  The  contract  then  goes  on  to  provide  that  Pike  shall,  at  all 
times  during  the  term,  do  his  best  endeavours^  and  use  his  utmost 
care,  diligence,  and  industry  in  and  about  the  works  and  service  of 
Hartley  and  the  person  or  persons  aforesaid,  for  his  and  their 
benefit,  and  shall  not  cause  to  be  done  any  matter  or  thing  whatso- 
ever that  may  tend  to  the  hurt,  damage,  or  prejudice  of  Hartley,  or 
his  partner  or  partners,  or  such  of  them  as  shall  carry  on  the 
(1)  Wilde,  Ch.  J.,  was  sitting  at  Nisi  Prius,  and  Coltman,  J.,  was  at  chambers. 
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business  now  carried  on  by  him,  and  *shall  not,  at  any  time  or  Hartlhv 
times  daring  the  term,  neglect,  or  absent  himself  from,  the  said  cumminqs. 
work  and  service,  without  the  consent  in  writing  of  Hartley,  or  his  [  *269  ] 
partner  or  partners  for  the  time  being,  or  either  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on  by  him,  and  shall  not, 
at  any  time  during  the  term,  work  with  or  for,  or  serve,  any  other 
person  or  persons  whomsoever,  at  any  other  glass-house  or  place 
whatsoever,  without  such  consent.  The  whole  of  these  provisions 
show  that  the  carrying  on  of  the  business  which  Hartley  was  at  the 
time  carrying  on,  was  the  substratum  of  the  agreement.  The  term 
of  service  was  to  depend  upon  the  existence  and  the  carrying  on  of 
the  business.  There  could  be  no  service  by  Pike,  and  no  dispensa- 
tion by  Hartley,  unless  the  business  were  continuing.  Upon  the 
business  ceasing,  it  follows  that  the  agreement  falls  to  the  ground 
on  both  sides.  Then,  there  is  a  contract  on  the  part  of  Hartley  to 
pay  to  Pike  certain  wages  for  a  given  quantity  of  work,  and  at 
certain  rates  for  additional  work ;  and,  further,  Hartley  engages  to 
find  Pike  some  other  description  of  work,  provided  he  shall  not 
require  1,200  tables  each  week,  so  that  Pike's  weekly  wages  shall 
not  be  less  than  24«.,  except  when  a  furnace  shall  be  out,  in  which 
case  Pike  agrees  to  work  for  21«.  per  week.  It  is  then  provided, 
that,  in  case  Pike  shall  be  sick  or  lame,  or  otherwise  incapacitated 
to  perform,  or  shall  not  perform,  his  work,  or  shall  misconduct 
himself,  or  if  Hartley,  or  his  partner  or  partners  for  the  time  being, 
or  either  or  such  of  them  as  shall  carry  on  the  trade  or  business 
now  carried  on  by  him,  shall  discontinue  the  business,  during  the 
term,  then,  in  either  of  such  cases,  Hartley,  or  his  partners,  &c., 
shall  be  at  liberty  to  employ  any  other  person  in  the  room  of  Pike, 
and  shall  not  be  obliged  to  pay  Pike  any  wages  or  other  satisfaction. 
It  seems  to  me  that  there  is  no  foundation  for  any  of  the  objections 
that  *have  been  urged.  It  is  not  necessary  to  deny  that  this  [  *260  ] 
agreement  might  operate  in  restraint  of  trade  to  an  extent  that 
would  vitiate  it,  if  it  gave  the  plaintiff  a  right  to  keep  Pike  unem- 
ployed during  any  part  of  the  seven  years.  It  is  enough  to  say 
that  this  agreement  gives  him  no  such  right.  The  master  engages 
to  employ  the  workman  for  the  seven  years  at  a  given  rate  of  wages, 
except  in  the  events  that  are  specially  provided  for,  viz.  incapacity 
or  misconduct  of  the  workman,  or  the  master  ceasing  to  carry  on 
the  trade.  The  engagement  on  the  part  of  the  master,  in  the  event 
of  the  particular  goods  not  being  wanted,  to  find  the  servant  other 
work  that  shall  produce  the  prescribed  amount  of  wages,  exhibits 
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Hartley  Bufficient  mutuality.  There  are  plain  and  well-defined  obligations 
CuMMiKGs.  on  both  sides.  I  am  clearly  of  opinion  that  there  is  no  want  of 
mutuality,  and  no  violation  of  the  principle  of  law  as  to  contracts 
in  restraint  of  trade.  With  respect  to  the  possibility  of  third 
jiersons  becoming  interested  in  the  contract,  it  seems  to  me  that 
tiiere  is  nothing  in  that  to  prevent  Hartley  from  soing  or  being 
sued  upon  the  agreement.  It  is  by  no  means  an  unusual  provision 
to  make.  Then  it  is  said  that,  by  this  agreement,  the  workman 
may  be  bound  to  serve  parties  against  whom  he  would  have  none 
of  the  remedies  provided  by  the  statutes  regulating  the  relation  of 
master  and  servant.  That  may  be  so.  But  the  answer  is,  that 
the  summary  proceeding  may  not  be  so  valuable  as  some  of  the 
advantages  which  this  agreement  gives  him  (i). 

Cresswell,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
substance  of  this  agreement  is,  that  Pike  shall  serve  Hartley,  and 
[  •261  1  his  partner  *or  partners  for  the  time  being,  during  the  term  of 
seven  years,  and  that  Hartley,  or  those  who  should  carry  on  the 
business,  should  find  Pike  work  that  should  enable  him  to  earn 
24«.  per  week,  or  21«.  per  week  in  the  event  of  a  furnace  being  out- 
It  would  be  a  most  grievous  restraint  of  trade  if  no  valid  contract 
could  be  entered  into  by  a  workman  that  would  override  a  change 
in  the  firm,  and  it  would  operate  most  injuriously  to  the  interest  of 
the  working  classes  themselves.  By  this  agreement.  Hartley  at  all 
events  binds  himself  to  find  work  for  Pike  during  the  seven  years, 
subject  to  the  interruptions  that  are  specially  provided  for.  As  to 
the  supposed  restraint  of  trade,  I  do  not  very  well  see  how  that 
question  can  arise  here.  I  quite  agree  with  Bolfe,  B.,  who  says,  in 
the  case  of  Pilkington  v.  ScoU  :  **  The  case  depends  not  so  much  on 
any  principle  relating  to  contracts  in  restraint  of  trade,  as  upon  the 
principles  relating  to  contracts  in  general ;  because,  if  it  was  a  con- 
tract with  the  workman  to  work  for  the  plaintiffs  for  seven  years,  and 
by  the  plaintiffs  to  employ  him  for  that  time,  it  clearly  was  not  void  as 
beiug  in  restraint  of  trade."  The  provision  as  to  the  discontinuance 
of  the  business,  means  a  substantial  and  bond  fide  ceasing  to  trade, 
and  not  a  mere  temporary  suspension.  Whenever  that  might  happen. 
Pike  would  want  no  leave  to  work  for  any  other  firm :  and  leave 
could  only  be  given  by  persons  continuing  to  carry  on  the  business. 

( 1 )  If  Pike  had  further  promised  to      sideration  would  appear  to  be  sufficient 
do  a  thing  wholly  collateral,  the  con-      to  support  such  promise. 
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V.    WlLIilAMSy   J. :  Habtlbt 

I  entirely  concur  in  the  construction  put  upon  the  agreement    CunMnros. 

by  my  brothers  Maule  and  Gbesswell.     It  clearly  contemplates 

noihing  that  can  be  construed  to  be  an  unreasonable  restraint  of 

trade.     There  is  no  substance  in  the  objection  as  to  the  introduction 

of  new  partners.    And,  as  to  the  rest,  I  think  the  case  is  governed 

by  Pilkington  v.  Scott. 

^  Ride  discharged. 


BEAUMONT  v.   BRENGEKI  (1).  i847. 

(5  C.  B.  301—317.)  ^^' 

A  agreed  to  purchase  of  B.  a  carriage,  then  standing  in  the  shop  of  B.,  [  ^^  ] 
A.  at  the  same  time  desiring  that  certain  alterations  might  be  made  in  it. 
The  alterations  having  been  made,  the  carriage  was,  at  A.'s  request,  placed 
in  the  back  shop.  On  Saturday,  the  14th  of  November,  A.  called  at  the 
shop,  and  requested  B.  to  hire  a  horse  and  man  for  him,  and  to  send  the 
carriage  to  his  house  on  the  following  day,  in  order  that  he  might  take  a 
drive  in  it,  A.  having  previously  intimated  his  intention  to  take  the  carriage 
out  a  few  times,  in  order  that,  as  he  was  going  to  take  it  abroad,  it  might 
pass  the  Custom-house  as  a  second-hand  carriage.  The  carriage  was  accord- 
ingly sent  to  and  used  by  A.  on  the  Sunday,  A.  paying  for  the  hire  of  the 
horse  and  man.    A.  afterwards  refused  to  take  or  to  pay  for  the  carriage  : 

Held,  that  there  was  a  sufficient  acceptance  of  the  carriage  by  A.  before 
Sunday,  the  loth  of  November,  within  the  17th  section  of  the  29  Car.  II. 
c.  3  (2),  to  entitle  the  plaintiff  tu  recover  upon  a  count  for  goods  bargained 
and  sold. 

Quctre^  whether  t]ie  statute  29  Car.  II.  c.  7,  avoids  a  previous  parol  con- 
tract for  the  sale  of  goods,  where  the  delivery  and  acceptance  take  place  on 
a  Sunday  ? 

Drbt  for  goods  sold  and  delivered,  goods  bargained  and  sold,  work 
and  materials,  and  money  found  due  upon  an  account  stated. 

Fleas  :  first,  to  the  whole  declaration,  nunquam  indebitatus ; 
secondly,  as  to  the  first  count,  that,  before  and  at  the  time 
of  the  said  sale  and  delivery  of  the  said  goods  in  the  first  count 
mentioned,  by  the  plaintiff  to  the  defendant,  as  in  that  count 
mentioned,  to  wit,  on  the  22nd  of  November,  1846,  the  plaintiff 
carried  on  the  trade  and  business  of  a  coach-maker,  and  that  the 
said  goods  (being  a  phaeton)  were  sold  and  delivered  by  the  plaintiff 
to  the  defendant  as  aforesaid,  and  the  said  contract  to  pay  the  price 
and  value  thereof,  was  made,  by  the  defendant  to  the  plaintiff,  in 
the  way  of  the  plaintiff's  said  trade  and  business,  being  then  his 
ordinary  calling,  and  in  the  course  and  exercise  thereof,  upon  the 

(I)  Cited  by  Bulckburn,  J.,  in  the      L.  J.  Q.  B.  261,  264. 
judgment    of   the    Court,    Cusack  v.  (2)  See  now  s.  4  of  the  Sale  of  Gk>ods 

nohifmn  (1861)   1  B.   &    S.   299,  r.O      Act,1893(56&57  Vict.c  71).— J.G.P. 
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Bkaumont  Lord's  Day,  or  Sunday,  to  wit,  on  the  22nd  of  November,  1846, 
Brkkokbi.  ^^6  same  not  being  a  work  of  necessity  or  charity,  contrary  to  the 
statute  in  such  case  made  and  provided ;  and  that,  within  a  reason- 
[  *302  ]  able  time  in  that  behalf  then  next  *following,  and  before  the 
commencement  of  this  suit,  on  the  said  Lord's  Day,  or  Sunday, 
to  wit,  on  the  22nd  of  November,  1846,  he  the  defendant  rescinded 
and  put  an  end  to  the  said  unlawful  bargain  and  purchase,  and 
then  returned  and  redelivered  the  said  goods,  to  wit,  the  said 
phaeton,  to  the  plaintiflF.  Verification.  There  was  a  similar  plea 
to  each  of  the  other  counts. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  each 
of  the  other  pleas,  that  the  said  goods  were  not  sold  find  delivered 
(or  bargained  and  sold,  &c.),  neither  was  the  said  contract  to  pay 
the  price  and  value  thereof  made  upon  the  Lord's  Day,  or  Sunday, 
in  manner  and  form  as  the  defendant  had  alleged,  &c.,  concluding 
to  the  country.    Issue  thereon. 

The  particulars  of  demand  were  as  follows : 

**  This  action  is  brought  to  recover  the  sum  of  72L  Os.  6d.  upon 
the  following  account : 

"  1846.  November.  A  new  driving-seat  cab-phaeton, 
with  doors,  head,  and  folding  shutter         -         -         -     70    0    0 

"  To  plating  the  wheel-caps  with  silver,  plating  the 
door-handles,  and  exchanging  the  brass  bead  for  silver- 
plated  

''  To  washing  and  cleaning  the  phaeton  after  use 
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''Above  are  the  particulars  of  the  plaintiff's  demand  in  this 
action;  and  he  will  rely  on  all  or  either  of  the  counts  of  the 
declaration  for  the  recovery  thereof." 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  sitting  in 
London  in  Hilary  Term  last.  The  facts  were  as  follows :  Li  the 
[  ♦308  ]  early  part  of  November,  1846,  the  *defendant  called  at  the  shop 
of  the  plaintiff,  a  coach-maker,  and  there  saw  a  carriage,  which  he 
agreed  to  buy  for  the  sum  of  702.,  at  the  same  time  giving  direc- 
tions to  the  plaintiff  to  remove  the  brass  beading,  and  to  substitute 
plated,  and  to  mak^  some  other  slight  alterations.  These  alterations 
having  been  made,  the  defendant  again  saw  and  approved  of  the 
carriage,  and  requested  that  it  might  remain  in  the  plaintiff's 
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back  shop  antil  he  was  ready  to  ship  it  for  Denmark ;  at  the  same    Beaumont 
time  observing  that  he  would  make  use  of  it  a  few  times,  in  order    BBENafisai. 
that  it  might  pass  at  the  Custom-house  for  second-hand.    Accord- 
ingly, on  Saturday,  the  14th  of  November,  the  defendant  requested 
the  plaintiff  to  hire  a  horse  and  man,  and  to  send  them  to  his 
house  on  the  following  day,  with  the  carriage,  as  he  wished  to 
drive  round  the  park.     This  was  done  (the  defendant  paying  13«. 
for  the  hire  of  the  horse  and  man),  and  the  defendant,  after  using 
the  carriage  for  a  few  hours,  returned  it  to  the  plaintiff,  and  afterwards  . 
refused  to  accept  or  pay  for  it. 

On  the  part  of  the  defendant,  it  was  insisted,  that  there  was  no 
evidence  to  go  to  the  jury  of  any  delivery  or  acceptance  of  the 
carriage  within  the  Statute  of  Frauds  (i) ;  and  that  the  contract,  if 
any,  not  being  complete  until  Sunday,  the  15th  of  November,  it 
was  void  by  the  29  Car.  II.  c.  7. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  taken 
for  the  plaintiff  for  the  sum  claimed  by  the  particulars,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  the  objections  well  founded. 

Prentice,  in  the  course  of  the  same  Term,  accordingly  obtained 
a  rule  nisi. 

Upon  the  first  point,  he  cited  *Maberley  v.  Sheppard  (2),  EUiott       [  ♦304  ] 
V.    Thomas  (3),    Tempest  v.   Fitzgerald  (4),   Bushel  v.    Wheeler  (5), 
Norman    v.    Phillips  (6),    Phillips  v.   BistoUi  (7),   and   Hanson  v. 
Armitage  (8) ;  and  upon  the  second,  Williams  v.  Paul  (9),  and  Bloxome 
V.  Williams  {10), 

(Wilde,  Ch.  J.,  referred  to  Smith  v.  Sparrow  (11),  and  V. 
Williams,  J.,  to  Simpson  v.  NichoUs  (12).) 

John  Henderson  now  showed  cause : 

There  was  a  complete  actionable  contract  prior  to  the  Sunday, 
and  consequently  the  second  point  does  not  properly  arise  here. 

(1)  29  Car.  EC.  c.  3,  s.  17.  [See  now  (8)  24  B.  B.  478  (5  B.  &  Aid.  557  ; 
56  &  57  Vict.  c.  71,  s.  4.— J.  O.  P.]  1  Dowl.  &  By.  128). 

(2)  38  B.  B.  403  (10  Bing.  99;  3  (9)  31  B.  B.  512  (6  Bing.  653;  4 
Moo.  &  Sc.  436).  Moo.  &  P.  532). 

(3)  3  M.  &  W.  170.  (10)  27  B,  B.  337  (3  B.  &  0.  232;  5 

(4)  3  B.  &  Aid.  680.  Dowl.  &  By.  82). 

(5)  8  Jur.  532.  (11)  29  B.  B.  514  (4  Bing.  84;J2 

(6)  14  M.  &  W.  277.  Moore,  266). 

(7)  26  B.  B,  433  (2  B.  &  C.  511 ;  3  (12)  3  M.  &  W.  240;  6  Dowl.  P.  C. 
Dowl.  &  By.  822).  355. 
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BsAUMoirr     The  evidence  showed  that  the  defendant  selected  the  particular 
Brxngebl     carriage,  desired  alterations  to  be.  made  in  it,  and  adopted  it  and 
treated  it  as  his  own  after  the  alterations  had  been  made.    The 
case  of  Wtight  v.  Percital  (i)  is  quite  conclusive.     ♦    ♦    * 
[  306  ]  With  respect  to  the  statute  29  Car.  II.  c.  7,  the  defence  founded 

upon  that  statute  clearly  fails,  at  all  events  as  to  the  count  for 
goods  bargained  and  sold.  The  fallacy  on  the  other  side  is,  in 
confounding  the  contract  with  that  which  is  merely  evidence  of  the 
*  contract.  In  Williams  v.  Paul,  although  the  contract  was  made  on 
the  Sunday,  the  plaintiflF  was  held  to  be  entitled  to  recover,  on  the 
ground  that  the  defendant  had  retained  the  beast,  and  on  a  subse- 
quent day  promised  to  pay  for  it.  Stead  v.  Datvber  (2)  is  an  authority 
to  show  that  the  statute  of  Charles  does  not  prohibit  the  performance 
of  a  contract  on  a  Sunday.  Simpmn  v.  NichoUs  (a),  as  explained  in 
5  M.  &  W.  702,  also  supports  this  view.  Bloxome  v.  Williams 
was  an  action  for  goods  sold  and  delivered  only. 

Prentice,  in  support  of  the  rule : 
There  has  been  no  delivery  or  acceptance  to  satisfy  the  Statute 
[  308  1       of  Frauds.    *     *     There  clearly  was  no  delivery  of  the  carriage. 

(Maule,  J. :  The  defendant  dealt  with  the  carriage  as  his  own. 
Assuming  that  the  man  who  drove  it  on  the  Sunday,  was  the 
plaintiff's  servant,  and  had  directions  from  the  plaintiff  to  bring 
back  the  carriage,  still,  that  which  passed,  clearly  amounted  to 
an  acceptance,  subject  to  a  contract  on  the  defendant's  part  to  send 
the  carriage  back  to  the  plaintiff,  and  repledge  it  for  the  price. 
Otherwise,  we  must  suppose  an  absurdity,  viz.  that  the  plaintiff 
would  allow  a  new  carriage  to  be  driven  about  on  trial.) 

In  Elliott  V.  Pybtis,  there  had  been  an  actual  appropriation  of 
part  of  the  goods. 

(Cresswell,  J. :  This  was  a  sale  of  a  specific  chattel :  not  so  in 
that  case.) 

The  defendant  was  at  liberty  to  object  that  the  carriage  was  not 
completed  according  to  order.  In  Elmore  v.  Stone  (4),  it  was  held 
that,  if  a  man  bargains  for  the  purchase  of  goods,  and  desires  the 
vendor  to  keep  them  in  his  possession  for  an  especial  purpose  for 

(1)  8  L.  J.  (N.  S.)  Q.  B.  258,  (3)  3  M.  &  W.  240. 

(2)  10  Ad.  &  EL  57.  (4)  10  B.  B.  578  (1  Taunt.  458). 
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the  vendee,  and  the  vendor  accepts  the  order,  this  is  a  sufficient  Biaaumont 
delivery  of  the  goods  within  the  Statute  of  Frauds.  But  that  case  bbbmgbri. 
is  inconsistent  with  Carter  v.  Toicssaint  (i).     ♦     *     ♦ 

(Maulb,  J. :  In  Scarfe  v.  Morgan  (2),  the  plaintiflF  sent  a  mare  to  [  a09  ] 
the  defendant,  a  farmer,  to  be  covered  by  a  stallion  belonging  to 
the  latter.  The  mare  was  taken  to  the  defendant's  stables,  and 
covered  accordingly,  upon  a  Sunday.  The  charge  for  covering  not 
having  been  paid,  the  defendant  detained  the  mare ;  and,  a  demand 
being  afterwards  made,  refused  to  deliver  her,  claiming  a  lien 
for  the  covering :  and  it  was  held  that  the  defendant  was  entitled 
to  the  specific  lien ;  and  that  the  contract  was  not  void  within  the 
29  Car.  11.  c.  7,  s.  1,  on  the  ground  of  its  having  been  made  and 
executed  on  a  Sunday, — the  contract  having  been  executed.  If 
that  case  be  law,  the  special  pleas  in  this  case  cannot  be  sustained.) 

*  *  In  order  to  sustain  the  special  pleas,  it  was  enough  for  the  F  3io  ] 
defendant  to  prove  either  a  bargain  and  sale,  or  a  contract  to  pay, 
on  the  Sunday.  Bloxome  v.  Williams  is  an  authority  to  show  that 
the  contract  here  was  completed  by  the  defendant's  acceptance  of 
the  carriage  on  the  Sunday :  and  Fennell  v.  Itidler  (3)  shows  that 
the  statute  is  to  be  so  construed  as  most  effectually  to  advance  the 
object  for  which  it  was  passed.  The  acceptance  draws  to  it  the 
preliminary  part  of  the  contract :  Williams  v.  Paid.     *     *     * 

It    cannot    be    contended    that  there  was,   by  reason  of  the       [  312  ] 
suggested  alterations,  any  acceptance  of  the  carriage  before  the 
Sunday.     *     *     * 

COLTMAN,  J. :  [  5J13  ] 

It  appears  to  me  that  there  was  a  sufficient  delivery  and  accept- 
ance of  the  carriage  in  question  previously  to  Sunday,  the  15th  of 
November,  1846,  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
In  Elniore  v.  Stone,  it  was  held  by  this  Court,  that,  if  a  man 
bargains  for  the  purchase  of  goods,  and  desires  the  vendor  to  keep 
them  in  his  possession  for  an  especial  purpose  for  the  vendee,  and 
the  vendor  accepts  the  order,  this  is  a  sufficient  delivery  of  the 
goods  within  the  Statute  of  Frauds.  In  Carter  \.  Toussaint,  Abbott, 
Ch.  J.,  deals  with  that  case  thus :  **  In  the  case  of  Elmore  v.  Stone, 
indeed,  the  custody  was  of  the  same  kind  as  in  this  case.     There, 

(1)  24  B.  R.  589  (5  B.  &  Aid.  856  ;  (3)  5  B.  &  C.  406 ;  8  Dowl.  &  By. 
1  DowL  &  By.  515).                                    204. 

(2)  51  B.  B.  568  (4  M.  &  W.  270), 
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BxAUM OKT  the  plaintiff  would  have  a  right  to  say  to  the  defendant,  '  you  shall 
brknoebi.  ^^^  ^SLwe  the  horse  until  you  pay  me  the  price; '  but  the  Court 
thought,  that,  in  consequence  of  the  plaintiff's  having  consented  to 
put  the  horse  into  another  stable,  and  to  keep  it  there  at  the 
defendant's  charge,  he  had  changed  the  character  in  which  he 
[  •814  ]  *originally  held  the  horse,  and,  instead  of  holding  him  as  his  own, 
held  him  for  the  defendant,  as  his  livery-stable  keeper.  But  there 
is  nothing  of  that  kind  in  this  case.  So  long  as  the  horse  remained 
at  the  plaintiff's  stables,  and  before  it  went  to  Eimpton  Park,  the 
plaintiff  was  the  keeper  of  it,  not  as  a  livery-stable  keeper,  but  as 
owner,  and  he  had  a  right  to  retain  it  until  the  money  was  paid. 
Afterwards,  by  the  defendant's  desire,  the  horse  is  sent  to  the  park ; 
and,  if  it  was  sent  there,  and  entered  in  the  defendant's  name,  and  by 
his  desire,  I  should  have  thought  that  that  was  an  actual  acceptance 
of  the  horse.  But  the  evidence  is,  that  it  was  entered  in  the 
plaintiff 's  name.  The  defendant,  therefore,  had  no  right  by  law 
to  go  to  the  owner  of  the  park  and  demand  the  possession  of  the 
horse,  because  the  park-keeper  would  not  be  authorised  to  part  with 
it  without  the  plaintiff's  order.  Therefore,  the  character  of  owner 
belongs  to  the  plaintiff  at  the  time  of  the  sale,  and  remained 
unchanged,  notwithstanding  the  horse  was  sent  to  the  park,  where 
it  is  entered  in  his  own  name,  without  any  control  whatever  being 
vested  in  the  defendant."  And  Baylby,  J.,  says :  "  The  case  of 
Elmore  v.  Stone  certainly  comes  very  near  this :  but  there  is  a  dis- 
tinction. In  that  case,  the  original  proprietor  of  the  horse  had  one 
stable  in  which  he  kept  horses  as  owner,  and  another,  in  which  he 
kept  them  as  a  livery-stable  keeper,  and,  by  removing  the  horse 
from  the  one  to  the  other,  it  was  considered  that  he  had  consented 
to  divest  himself  of  the  character  of  owner,  and  conveyed  the 
property  in  the  horse  to  the  buyer,  without  retaining  any  lien  for 
the  price.  That  was  the  ground  upon  which  the  decision  in  the 
Common  Pleas  was  founded.  I  can  see  nothing  of  that  kind  here. 
There  is  no  consent  on  the  part  of  the  plaintiff  to  divest  himself  of 
the  i)ossession,  or  to  abandon  his  right  to  retain  the  horse  until 
r  •ai.^  ]  the  price  was  paid."  In  cases  of  this  sort,  therefore,  *it  seems  that 
the  question  will  be,  whether  the  vendor  held  the  subject-matter  of 
the  sale  as  owner,  or  merely  as  a  warehouse-keeper  for  the  vendee 
Looking  at  the  evidence  in  this  case,  it  appears  to  me  that  there  is 
enough  to  show  an  agreement  between  the  parties  that  the  plaintiff 
should  hold  the  carriage  as  a  warehouse-keeper  for  the  defendant. 
It  was  proved,  that  the  defendant  had  seen  the  carriage,  and  bad 
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had  alterations  made  in  it,  and  had  expressed  his  intention  to  use  Bbavmokt 
it  a  few  times  before  embarking  it,  so  that  it  might  pass  as  a  second-  bbbmgbbi. 
hand  carriage;  and  that,  at  his  request,  it  was  placed  by  the 
plaintiff  in  his  back  shop,  where  it  stood  at  the  disposal  of  the 
defendant.  It  was  further  proved,  that,  on  Saturday,  the  14th  of 
November,  the  defendant  called  at  the  plaintiff's  shop,  and  desired 
that  a  horse  might  be  hired  for  him,  and  that  the  carriage  should 
be  sent  to  his  house  on  the  following  day  (Sunday) ;  which  was 
accordingly  done.  In  considering  whether  the  plaintiff  had  at  this 
time  agreed  to  hold  the  carriage  as  the  defendant's  agent,  we  may 
look  at  what  took  place  on  the  Sunday.  Is  it  reasonable  to  suppose 
that  the  plaintiff  would  have  allowed  the  carriage  to  be  used,  which 
would  have  reduced  it  to  the  condition  of  a  second-hand  article,  if 
it  had  not  been  well  understood  between  the  parties  that  he  had 
ceased  to  be  the  owner  ?  I  can  come  to  no  other  conclusion  than 
that  the  plaintiff  had  assented  to  the  defendant's  proposal  to  keep 
the  carriage  in  his  shop  as  his,  the  defendant's,  agent.  I  therefore 
think  there  was  a  sufficient  delivery  and  acceptance,  independently 
of  what  took  place  on  the  Sunday,  to  satisfy  the  statute,  and 
consequently  that  the  plaintiff  was  entitled  to  the  verdict. 

Maule,  J. : 

I  also  think  there  was  evidence  for  the  jury  of  a  complete  bargain 
and  sale  prior  to  the  Sunday.  "^It  appears  tlj|t  the  carriage  had  r  *316  j 
been  completely  finished  before  that  day,  to  the  satisfaction  of  the 
defendant;  and  that  he  had  had  certain  alterations  made  in  it, 
which  was  to  some  extent  exercising  the  right  of  ownership.  But, 
when  the  defendant  directed  the  plaintiff  to  keep  the  carriage  for 
him,  saying  that  he  intended  to  take  it  out  a  few  times,  in  order  to 
make  it  pass  as  a  second-hand  carriage,  he  was  clearly  assuming 
to  deal  with  it  as  his  own.  This,  coupled  with  the  fact  of  the 
carriage  having  been  at  the  defendant's  request  sent  to  his  house 
on  the  Sunday,  for  the  purpose  of  driving  in  the  park,  shows  an 
assumption  of  ownership  on  the  part  of  the  defendant,  and  an 
acquiescence  on  the  part  of  the  plaintiff,  that  well  justified  the  jury 
in  coming  to  the  conclusion  that  the  carriage  was  then  no  longer 
the  property  of  the  plaintiff,  but  had  become  the  property  of  the 
defendant.  That  which  took  place  on  the  Sunday  was  no  violation 
of  the  statute,  29  Car.  II.  c.  7.  And,  even  if  it  were,  it  does  not 
the  less  serve  to  throw  light  upon  the  previous  part  of  the 
transaction. 

R.B. — ^VOL.  LXXV.  47 
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BsAUMovT    Cbbsswell,  J. : 

Brinobbi  I  am  of  the  same  opinion.  There  was  ample  evidence  from  which 
the  jury  might  reasonably  find  a  verdict  for  the  plaintiff.  There 
was  evidence  of  a  specific  bargain  for  the  particular  carriage,  and 
that,  when  finished  to  the  plaintiff's  Isic]  satisfaction,  the  calrriage 
was  removed  into  the  back  shop.  That  left  it  equivocal  whether  it 
had  been  accepted  by  the  defendant,  and  parted  with  by  the  plain- 
tiff:  the  result  is  to  be  judged  of  by  the  subsequent  conduct  of  the 
parties.  The  defendant  assumed  to  be  the  owner,  by  ordering 'the 
carriage  out  for  a  drive.  And  the  plaintiff,  by  his  conduct,  also 
shows  that  he  no  longer  considered  himself  as  the  owner ;  for,  it  is 
by  no  means  probable  that  he  would  have  allowed  the  carriage  to 
[  *S17  ]  go  out,  unless  he  had  considered  *the  bargain  to  be  complete. 
Using  it  even  for  a  short  time,  would,  of  course,  materially  depreciate 
it.  I  therefore  think  the  jury  were  warranted  in  finding  that  the 
property  in  the  carriage  had  passed  to  the  defendant  by  what  had 
taken  place  prior  to  the  Sunday,  and  that  the  plaintiff  retained 
possession  merely  in  the  character  of  agent. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  For  the  reasons  given  by  my  learned 
brothers,  I  think,  that,  if  the  Judge  had  left  it  to  the  jury  to  say 
whether  or  not  there  had  been  a  delivery  and  acceptance  of  the 
carriage  before  the  Sunday,  there  would  have  been  nothing 
objectionable  in  his  so  doing ;  and  that  a  verdict  for  the  plaintiff  in 
that  case,  would  have  been  justified  by  the  evidence. 

Rvle  discharged^ 


IN  THE  EXCHEQUER  CHAMBER. 


1847.  WILLIAMS  V,  AECHEE(l). 

iViw.SO. 
(5  0.  B.  318—329;  S.  C.  17  L.  J.  C.  P.  82;  5  EaiL  Oas.  289.) 

>-        -I  In  detinue  for  railway-scrip,  which  had  been  delivered  up  to  the  plain- 

tiff, after  action  brought,  imder  a  Judge^s  order :  Held,  that  the  Judge  was 
warranted  in  directing  the  jury  at  the  trial,  that,  in  estimating  the  damages, 
they  might  take  into  consideration  the  difference  in  value  of  the  scrip  at 
the  time  of  the  demand,  and  at  the  time  of  its  delivery  to  the  plaintiff  under 
the  Judge's  order. 
Held,  also,  that,  inasmuch  as  the  scrip  had  already  been  redelivered, 

(1)  See  Serrao  v.  Noel  (1885)  16  Q,  B,  Div.  549.— J.  G.  P. 
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the  verdict  and  judgment  were  properly  confined  to  an  assessment  of  Williams 
damages  for  the  detention,  by  analogy  to  the  case  of  the  redelivery  «. 

of  charters  being  rendered  impossible  by  reason  of  their  having  been  Abchbr. 
burnt. 

This  was  an  action  of  detinue.  The  declaration  stated  that  the 
plainti£f,  theretofore,  to  wit,  on  the  28th  of  March,  1845,  delivered 
to  the  defendant  divers  writings  and  chattels,  that  is  to  say,  250 
scrip-certificates  of  shares  in  a  certain  joint-stock  Railway  Company 
called  and  known  as  the  North-Wales  Railway  Company,  250 
certificates  by  which  it  was  certified  that  the  holdei;  thereof  was 
entitled  to  250  shares  of  25Z.  each  in  the  said  North-Wales  Railway 
Company,  &c.  &c.  of  the  plainti£f,  of  great  value,  to  wit,  3,000/., 
to  be  redelivered  by  the  defendant  to  the  plaintiff,  when  he  the 
defendant  should  be  thereunto  afterwards  requested  :  yet  the  defen- 
dant, although  he  was  afterwards,  to  wit,  on,  <&c.  aforesaid, 
requested  by  the  plaintiff  so  to  do,  had  not  as  yet  delivered  the  said 
writings  and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the 
plaintiff,  but  had,  until  the  commencement  of  the  suit,  and  still 
did,  neglect  and  refuse  so  to  do,  and  unjustly  detained  and  con- 
tinued to  detain  the  same  from  the  plaintiff:  By  means  whereof 
the  plaintiff  wholly  lost  and  was  deprived  of  divers  gains  and  profits 
which  he  might,  and  otherwise  would,  have  made  and  acquired 
from  and  by  means  of  the  said  writings  and  chattels,  and  from 
selling  and  disposing  of  the  same ;  and  was  also,  by  means  of  the 
premises,  wholly  prevented  from  being  registered  by  *the  said  [  •319  ] 
joint-stock  Company  as  a  shareholder  thereof  and  a  holder  of 
divers,  to  wit,  250  shares  therein — it  being  necessary,  and  required 
by  the  rules  and  regulations  of  the  said  Company,  that  the  plaintiff 
should  produce  to  the  said  Company  the  said  writings  and  chattels, 
to  be  registered  by  the  said  Company  as  a  shareholder  thereof  and 
a  holder  of  the  said  shares  therein ;  and  the  plaintiff  thereby  lost 
divers  great  gains  and  profits  which  might,  and  otherwise  would, 
have  accrued  to  him  from  being  registered  as  such  shareholder ; 
and  also,  by  means  of  the  premises,  the  plaintiff  wholly  lost  divers, 
to  wit,  100  other  shares  of  and  in  the  said  Company,  of  great  value, 
to  wit,  1,000Z.,  which  the  said  Company  might  and  would  have 
allotted  and  given  to  him,  if  he  had  been  the  holder  of  the  said 
writings  and  chattels,  and  possessed  thereof,  &c. 

Plea,  non  detinet;  whereupon  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1846,  the  plaintiff  below,  in  support  of  the  issue, 
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Williams  i  proved  that  the  defendant  below,  at  the  time  of  the  demand  and 
Abohbb.  refusal  thereinafter  mentioned,  to  wit,  on  the  17th  of  May,  1845, 
.  and  from  thence  continually  until  the  25th  of  November,  1845, 
detained  from  him  the  said  writings  and  chattels  in  the  declaration 
mentioned;  that  the  said  250  scrip-certificates  of  shares  in  the  decla- 
ration first  mentioned  were  scrip-certificates  of  shares  of  251.  each, 
in  a  certain  joint-stock  Company  for  executing  a  railway  which  could 
not  be  carried  into  execution  without  obtaining  the  authority  of  Par- 
liament, and  which  said  Company  was  and  had  been  provisionally 
registered  pursuant  to  the  provisions  of  the  statute  made  and  passed 
in  the  8th  year  of  the  reign  of  her  present  Majesty,  intituled.  An 
Act  for  the  registration,  incorporation,  and  regulation  of  joint- 
[  *320  ]  stock  Companies  (i),  and  that  the  plainti£f  had  *paid  a  deposit  of 
11.  Bs.  upon  and  for  each  of  the  said  250  scrip-certificates  of  shares, 
and  had  subscribed  a  contract  by  which  he  was  legally  bound  to 
pay  the  full  amount  of  25Z.  upon  and  in  respect  of  each  of  the  said 
shares  in  the  said  certificates  mentioned,  at  the  times  and  in  the 
manner  mentioned  in  the  said  contract ;  that  the  plaintiff,  on  the 
17th  of  May,  1845,  demanded  the  said  last-mentioned  250  scrip- 
certificates  of  the  defendant,  who  then  refused  to  deliver  the  same 
to  the  plaintiff;  that,  when  the  plaintiff  demanded  the  said  scrip- 
certificates,  and  the  defendant  refused  to  deliver  up  the  same,  as 
aforesaid,  viz.,  on  the  said  17th  of  May  last  aforesaid,  the  said 
scrip-certificates  of  shares  were  worth  91.  58.  each,  and  were  then 
lawfully  saleable  in  the  market;  and  that,  at  the  time  when  the 
action  was  commenced,  the  said  250  scrip-certificates  were  also 
legally  saleable,  and  were  worth  the  price  of  SL  Ss.  each :  bat  the 
plaintiff  below  did  not  prove,  or  give  in  evidence,  that  he,  the 
plaintiff  below,  had  at  any  time  made  or  entered  into  any  contract 
or  bargain  for  the  sale  or  transfer  of  the  said  scrip-certificates  and 
shares. 

And  the  plaintiff  below  also  proved  and  gave  in  evidence  a  certain 
Judge's  order,  bearing  date  the  19th  of  November,  1845,  whereby 
it  was  ordered,  that,  on  delivery  of  the  articles  claimed  in  this 
action,  and  costs  to  be  taxed,  &c.,  the  pfaintiff  below  should  be 
subject  to  the  costs  of  the  action,  unless  he  should  recover  more 
than  nominal  damages ;  and  that  the  said  articles  claimed  in  this 
action  were,  in  pursuance  of  the  said  order,  delivered  to  the  plaintiff 
below,  and  the  costs  mentioned  in  the  order  duly  paid,  before  the 
trial,  to  wit,  on  the  25th  of  November,  1845,  at  which  time  the  said 

(1)  7  &8  Vict.  0.110. 
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250  scrip-certificates  were  worth  only  1{.  each,  and  could  not  have     wieliams 
been  sold  for  more.  arohbb. 

And  the  defendant  below  proved  and  gave  in  evidence,  that,  at 
the  time  the  said  scrip-certificates  and  shares,  certificates,  papers, 
and  pieces  of  paper  in  the  *declaration  mentioned,  were  delivered  [  *32i  ] 
by  the  plaintiff  below  to  the  defendant  below,  he,  the  plaintiff  below, 
might  have  sold  the  same  at  a  profit  of  12.  10«.  for  each  of  the  said 
scrip-certificates  and  shares,  &c.,  amounting  in  the  whole,  to  the 
sum  of  865Z. 

And  thereupon  the  said  justice  stated  to  and  directed  the  jury 
aforesaid,  that  the  true  measure  of  damage  was,  the  loss  that  the 
plaintiff  below  sustained  by  not  having  the  certificates  when 
demanded ;  and  that  the  jury  might,  if  they  pleased,  measure 
that  loss  by  the  difference  between  the  price  at  the  time  of  the 
refusal,  and  the  price  at  the  time  when  the  said  certificates  were 
delivered  up:  whereupon  the  counsel  for  the  defendant  below 
made  their  exceptions  to  the  said  opinion  of  the  said  justice,  and 
then  excepted  and  objected  to  the  said  direction  of  the  said  justice 
thereto,  that  the  loss  of  the  contingent  profit  which  the  plaintiff 
might  have  made  and  gained  by  the  sale  of  the  said  scrip-certificates 
and  shares,  &c.,  if  he  had  been  in  possession  thereof  as  aforesaid, 
was  not  and  is  not  recoverable  as  damages  in  this  action ;  and  then 
insisted  that  the  said  justice  ought  to  have  directed  the  jury  afore- 
said, that,  upon  the  evidence  aforesaid,  nominal  damages  only  were 
recoverable  in  this  action. 

The  jury  found  ''that  the  within-named  defendant  did  detain 
the  writings  and  chattels  in  the  declaration  mentioned,  in  manner 
and  form  as  the  plaintiff  had  within  complained,  before  and  at  the 
commencement  of  this  suit,  and  from  thence  continually  until  and 
at  the  respective  times  of  pleading  the  within  declaration  and  the 
within  plea,  and  from  thence  until  the  25th  of  November,  1845, 
when  the  defendant  delivered  the  said  writings  and  chattels  to  the 
plaintiff  under  and  by  virtue  of  an  order  of  Gresswell,  J.,  in  that 
behalf  made,  whereby  the  said  justice  ordered,  that,  upon  delivery 
of  the  articles  claimed  in  this  action,  and  payment  of  the  *costs,  r  *322  ] 
to  be  taxed,  including  the  costs  of  the  said  application,  the  plaintiff 
should  be  subject  to  the  costs  of  this  action,  unless  he  recovered 
more  than  nominal  damages  for  the  detention ;  and  they  assessed 
the  damages  of  the  plaintiff  on  occasion  of  the  detention  of  the 
said  writings  and  chattels,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  562Z.  10«.,  and 
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WiLUAMtf  for  those  coBts  and  charges  to  40«.  Therefore  it  is  considered  thst 
the  said  Henry  Archer  do  recover  against  the  said  David  Williams 
his  said  damages,  costs,  and  charges,  by  the  jorors  afcuresud,  in 
form  aforesaid  assessed;  and  also  188/.  10s.  for  his  costs  and 
charges,  by  the  Coart  here  adjadged  of  increase,  to  the  said  Henry 
Archer,  with  his  assent ;  which  said  damages,  costs,  and  cbarges 
in  the  whole  amount  to  708Z.  And  the  said  David  Williams  in 
mercy,  Ac." 

A  writ  of  error  was  afterwards  brought  upon  this  judgment,  the 
errors  assigned  being,  that  the  above  direction  was  erroneous,  for 
that  the  jury  ought,  upon  the  evidence  adduced  before  them,  to 
have  been  directed  to  find,  and  ought  to  have  found,  a  verdict  for 
the  plaintiff  below  for  nominal  damages  only. 

The  case  was  argued  on  the  29th  instant,  before  Parke,  B., 
Coleridge,  J.,  Erie,  J.,  Wightman,  J.,  and  Piatt,  B. 

WUles,  for  the  plaintiff  in  error  (i) : 
The  direction  of  the  learned  Judge  was  clearly   wrong :   the 
[*828]      proper   ^measure  of  damages  could  not,  in  any  event,  be  the 
difference  between  the  price  of  the  certificates  at  the  time  of  the 
refusal,  and  the  price  at  the  time  when  they  were  delivered  ap; 
but  their  value  at  the  time  of  the  detention.    It  might  be  that, 
before  the  verdict  or  the  judgment,  they  might  rise  to  their  original 
value.      The  jury  have  been  misled  into  converting  value  into 
damages.      The  finding  is,   at  all  events,  informal:     the  jniy, 
instead  of  returning  a  verdict  for  substantial  damages,  should 
have  found  the  value  of  the  goods  detained,  and  then  assessed  the 
damages  of  the  plaintiff  on  the  occasion  of  the  detaining.     «    *    • 

[824]  (WiOHTMAN,   J.:    The    certificates    in    this    case  having    been 

delivered  up,  the  only  question  that  remained,  was,  as  to  the 
damages  the  plaintiff  had  sustained  from  their  detention.  The 
case  might  have  been  different,  if  it  had  appeared  from  the  facts 

(1)  The  points  marked  for  argument  Judge  misdirected  the  jury,  in  stating 

on  the  part  of  the  plaintiff  in  error  (the  to   them    that  the  true  measure  of 

defendant  below),  were,  **  1.  That,  in  damages  was,  the  loss  that  the  plaintifF 

this  action,  the  plaintiff  below  was  not  sustained  by  not  haying  the  certificates 

entitled  to  recover  more  than  nominal  when  demanded,  and  that  the  jury 

damages,     the    chattels    themselves,  might,  if  they  pleased,  measure  that 

which  were  the  subject  of  the  action,  loss  by  the  difference    between   the 

having  been  redelivered  to  the  plain-  price  at  the  time  of  such  refusal  and 

tiff,  and  all  his  costs  paid  to  him,  under  the  time    when  the  said  oertifioates 

the  Judge's  order,    2.  That  the  learned  were  delivered  up," 
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shovn  on  the  bill  of  exceptions  that  the  jury  had  found  the     willtahs 
damages  as  part  of  the  value.)  abohsr. 

It  is  quite  clear  that  the  damages  do  constitute  part  of  the  value. 

Peacock,  for  the  defendant  in  error  (i) : 

In  detinue,  the  plaintiff  recovers  the  goods  themselves,  or  their 
value,  and  damages  for  the  detention :  the  jury  are  to  assess  the 
value,  and  also  to  assess  the  damages.     *    *     * 

(Pabke,  B.  :  Do  you  find  any  case  in  the  books,  where  the  goods 
have  been  delivered  up  after  action  brought,  as  here  ?) 

None  such  has  been  found :  but  the  analogy  must  be  the  same  with 
the  case  of  the  lost  or  burnt  charters.  It  is  absurd  to  say  that  the 
jury  are  to  limit  their  finding  to  nominal  damages  for  the  detention, 
•though  the  goods  may  be  materially  depreciated.  [  ♦326  ] 

(Parke,  B.  :  The  difficulty  arises  from  the  Judge's  order. 

Erle,  J. :  Is  it  not  equivalent  to  discharging  the  jury  by  consent 
from  finding  the  value  of  the  goods  ?) 

The  only  question  the  parties  went  down  to  try,  was,  whether  the 
plaintiff  was  to  have  substantial  or  merely  nominal  damages.  If 
there  is  any  difficulty  in  point  of  form,  that  may  be  removed  by  an 
application  to  the  Court  below  to  amend  the  judgment. 

Parke,  B.  : 

We  are  all  agreed  that  the  direction  of  the  learned  Judge,  as  to 
the  principle  upon  which  the  damages  were  to  be  estimated,  was 
correct.     The  only  difficulty  we  feel  is,  as  to  the  form  of  the  record. 

Willes,  in  reply: 

In  detinue,  the  jury  must  assess  the  value,  of  the  goods  at  the 
time  of  the  detention.  The  defendant  has  his  option  to  deliver  up 
the  goods,  or  to  pay  the  value  so  assessed.     The  jury  cannot,  in 

(1)  The  defendant  in  error's  points  sustained  in  the  present  case,  was,  the 

for  argument  were — **1.  Tbat,  in  an  loss  he  incurred  by  not  having  the 

action    of    detinue,    the    plaintiff   is  certificates  when  demanded ;  and  that 

entitled  to  recover  substantial  damages  the  jury  were  at  liberty  to  give  him, 

for   the    detention    of    the    chattels,  by  way  of    damages,  the    difference 

as  well  as  the  chattels  themselves,  or  between  the  price  at  the  time  of  the 

their  value.     2.  That  the  measure  of  refusal  to  dehver,  and  the  price  at  the 

damages    which  the   plaintiff   below  time  they  were  actually  delivered." 
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Williams     assessing  the  damages,  include  any  part  of  the  valoe  of  the  goods. 

abohbr.  T!^^  direction,  therefore,  was  manifestly  wrong.  The  jury  had  no 
right  to  go  into  the  question  of  the  scrip  having  been  given  up 
under  a  Judge's  order.  They  were  bound  rigidly  to  follow  the 
course  pointed  out  by  the  law,  viz.  to  assess  the  value,  and  to 
assess  the  damages  for  the  detention.  If  the  plaintiff  sustains  any 
injury  by  the  form  of  action  he  has  thought  fit  to  adopt,  it  is  his 
own  fault. 

Parke,  B.  : 

We  will  consider  whether  or  not  it  is  necessary  to  make  any 
application  to  the  Court  below  to  alter  the  finding. 

Cur.  adr.  vtdt, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  we  intimated  our  opinion  yesterday,  that  the  direction 
[  n26  ]  of  the  learned  Judge  was  correct,  in  telling  *the  jury  that  they 
might  take  into  consideration  the  difference  in  value  of  the  scrip- 
certificates  at  the  time  of  the  demand,  and  at  the  time  of  the 
delivery  of  them  to  the  plaintiff  (i) :  but  a  doubt  occurred  to  as, 
whether  the  finding  of  the  jury,  and  the  judgment  thereupon,  for 
damages  only,  was  correct.  It  differs  from  the  ordinary  modem 
form  of  verdict  in  detinue,  which  finds  the  value  of  the  chattels, 
and  damages  for  the  detention  (2) ;   whereupon* the  judgment  is, 

(1)  After    abridging    the    case    of  demanded  the  com,  &c."  The  damages 

Copley  and  Ux,  executrix  of  Ghrenfielde  appear  to  have  been  assessed  at  the 

▼.  Davers,  H.  9  Edw.  IV.  fo.  49,  pi.  6,  difference  between  the  20«.  per  quarter 

Fitzherbert  says :    **  Et  vide  librum,  which  the  plaintiff  was  to  pay  for  the 

for  there  are  several  good  cases  put  barley,  and  the  market  price  of  [«c]  tiie 

there,   and  some  adjudged'*:   Pitzh.  day  of  delivery, — as  upon  a  time  bar- 

Abr.  Variance,  pi.  24.    One  of  these  gain  for  stock.    Both  editions  of  the 

cases  is  thus  stated :  *'  Tempore  Edw.  I.  Tear  Books  have  20/.  instead  of  20«. 

In  debt  upon  a  deed  of  thirty  quarters  as  the  price  mentioned  in  the  deed ; 

of  barley,  at  the  price  of  20«.,  it  was  but  20/.,  taking  it  as  the  price  of  the 

found  for  the  plaintiff ;  and  they  in-  whole  thirty  qtuuters,  would  not  pro- 

quired  of  the  price  at  the  time    of  duce  the  result  stated.    In  Bro.  Abr. 

(appointed  for)  payment,  and  it  was  tit.  Damages,  pL   84,   Lord    Brooke 

found,  that,  at  the  time  of  (appointed  gives  the  price  at  the  time  of   the 

for)  payment,  a  quarter  was  at  32«.,  making  of  the  deed  at  13<.  a  quarter, 

but,  at  the  time  of  the  making  of  the  and  at  the  time  at  which  the  delivery 

deed,  it  was  only  at  3$. :  the  plaintiff  was  to  be  made,  at  23«. ;   whilst,  in 

recovered  18/.  for  the  com,  &c.,  accord-  Bro.  Abr.  tit.  Detinue,  pi.  28,  the  prices 

ing  to  the  price  at  which  it  was  at  the  are  respectively  20a.  and  3Ss, 
time  of  (appointed  for)  payment,  &c.  (2)  See  Tidd's  Pr.  Forms,  8th  ed. 

Et  «f  c  nota,  that  he  recovered  the  price,  339,  9th  ed.  321 . 
and  not  the  com,   &c.,   and  yet  he 
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that  the  plaintifif  recover  the  chattels,  or  the  sam  assessed  as  the     Williams 

value,  if  he  cannot  have  the  chattels  again,  and  also  his  damages      abohbb. 

and  costs.    Here,  there  can  be  no  such  judgment:  and  a  doubt 

arose  whether  the  special  facts  could  be  found,  as  is  done  in  the 

present  case,  on  the  issue  on  non  detinet,  the  only  question  on  such 

issue  apparently  being,  whether  the  chattels  were  detained,  and,  if 

so,  what  was  their  value,  and  what  the  damages  for  their  detention. 

We  do  not  think,  on  reference  to  the  *old  authorities,  that  this       [  •mt  ] 

objection  ought  to  prevail.      In  Bolle's  Abridgment  (i),  it  is  said, 

that,  in  detinue  of  charters,  if  the  issue  be  upon  the  detinet,  if  it 

be  found  that  the  defendant  has  burned  the  charters,  the  judgment 

shall  not  be  to  recover  the  charters,  for,  it  appears  that  he  (the 

plaintifif)  cannot  have  them ;  but  he  shall  recover  the  value  of  the 

land  in  damages.    A  reference  is,  however,  made  to  a  contrary 

decision  in  the  Year  Book,  17  Edw.  III.  45  b  (2).      In  that  case, 

the  jury  found  that  the  charters  were  burned  by  the  defendant. 

Shabdelow,  J.,  said  that  the  issue  was  only  on  the  detinue,  which 

detinue  was  found,  and  the  judgment,  it  was  agreed  by  the  Court, 

should  be,  to  recover  the  charters,  and  damages  to  x.  marks,  and 

that  the  defendant  should  be  distrained   to  return   them.      By 

analogy  to  this  case,  the  judgment  given  for  the  plaintiff  on  this 

record  would  be  wrong.     But  the  case  does  not  appear  to  be  law ; 

for,  Brooke,  in  his  Abridgment  (8),  says  that  Newton  and  Paston 

(both  justices  of  C.  B.)  in  21  Hen.  VI.  36,  say,  that,  if,  in  detinue 

of  charters,  the  charters  are  burnt,  the  plaintiff  shall  recover  all 

in  damages  (4).      The  *like  is  laid  down  in  3  Hen.  VI.  fo.  19,       t*328] 

(1)  Tit.  Detinue,  (E).  afterwards  Shardelow  said  that  **  the 

(2)  T.  17  Edw.  m.  fo.  45,  pi.  1.  In  issue  is  but  on  the  detinue,  which 
detinue  of  a  writing,  it  was  pleaded  to  detinue  is  found.*'  Wherefore  the 
the  country,  upon  a  traverse  of  the  CouKTawardedthatthe  plaintiff  should 
detinue  (i.e.  plea,  Tion  detinet),  and  recover  the  charter,  and  damages  taxed 
now  it  was  found  by  verdict,  that  the  at  half  a  mark,  and  that  the  defendant 
charter  was  burnt  by  the  defendant,  should  be  distreined  to  render  the 
Shardelow,  J. :  **  Perhaps  the  plain-  charter.  This  case  is  abridged  nearly 
tiff  is  in  such  a  case  that  he  would  be  in  the  same  terms  in  Pitzh.  Abr.  tit. 
disinherited  if  he  had  not  the  charter.  Judgment,  pi.  lid. 

— ^for,  in  some  actions,  the  party  is  not  (3)  Tit.  Detinue  de  Biens,  pi.  25. 

entitled  to  an  answer,  without  showing  (4)  Lord  Brooke  there  says,   **De- 

a  specialty;    or,    although    he  were  tinue  of  two  writings,  in  which  the 

tenant  perhaps,  and  had  warranty,  and  defendant  prayed  'garnishment,  and       [  *338,  n,  ] 

his  specialty  was  lost,  his  land  would  the  scire  facias  was  served  upon  the 

be  lost  without  value  (t.e.  without  any  garnishee,  and  he  made  default :  there 

recovery  over).    Wherefore,  it  seems  the   plaintiff    recovered    against    the 

that  it  is  necessary  to  have  regard  to  defendant,  but  no  damages.     AscuE : 

this,  and  a  verdict  showing  the  value  Where  the  garnishee  appears,  and  the 

of  the  land  in  the  charter,  &c."    But  plaintifiP  makes  default,  the  garnishee 
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81(1):  and  Brooke,  and  also  BoUe,  in  their  Abridgmentfi, 
evidently  adopt  that  position  as  good  law. 


shall  recover.  Newton  and  Paston  : 
Where  plaintiff  recovers,  the  judgment 
shall  be  of  the  chattels  demanded; 
and,  if  they  be  burned,  there  he  shall 
recover  all  in  damages,  and  di8tre$$ 
shall  isaue  against  the  de/eftdafU  to 
deliver  the  chattels.  And  note  that  the 
entry  is,  that  he  recover  the  writings 
against  the  defendant,  et  quod  habeat 
h'beracionem  against  the  garnishee." 
The  words  in  italics  would  lead  to  the 
inference  that  there  was  to  be  judg- 
ment against  the  defendant  ad  delibe- 
randum,  notwithstanding  the  chattel 
was  no  longer  f  n  rerum  naturd.  But, 
on  referring  to  the  book  at  large, 
P.  21  Hen.  VL  fo.  36,  pi.  3,  it  will  be 
seen  that  the  former  branch  of  the 
sentence  only,  is  given  to  Ch.  J. 
Nbwton.  That  part  of  the  import 
runs  thus:  "Nbwton  and  Paston: 
[  *829,  n.  ]  The  judgment  shall  be  against  both 
(the  defendant  and  the  garnishee),  for, 
if  the  chattels  be  burnt,  the  plaintiff 
shall  recover  all  in  damages."  And, 
fiuilier,  Pastok  said,  that  a  distress 
issues  out  of  this  Court  against  the 
defendant,  to  compel  him  to  deliver 
the  chattels  to  the  plaintiff  if  he 
recovers.  It  seems  doubtful  whether 
the  dictum  of  Paston  had  reference  to 
the  case  last  put,  of  burnt  chattels,  or 
to  the  principal  case,  or  to  a  case 
cited  by  AscuE,  J.,  as  decided  in 
33  Edw.  m.,  in  both  of  which  cases 
the  chattel  existed  undestroyed,  and 
forthcoming,  in  the  hands  of  the 
defendant. 

In  Pitzh.  Abr.  tit.  Office  del  Court, 
pL  22,  we  find  the  following  original 
case  of  H.  20  Edw.  III. :  •*  Detinue 
of  writings  was  found  for  the  plaintiff 
at  Nisi  Prius,  to  his  damage  of  ten 
marks,  if  the  writings  were  not  burnt 
or  eloigned,  and,  if  they  were,  then  to 
his  damage  of  twenty  marks.  Ski}}. 
{Skipwith,  Serjt,  afterwards  K.S., 
Just,  of  C.  P.,  and  Chief  Baron): 
*We  pray  our  damage  of  twenty 
marks.*  Wilby.  (Willoughby,  Just, 
of  C.  P.,  having  been  previously  Chief 
Juat.  of  K.  B.; :    *  That  shall  you  not 


have;  for,  perhaps  you  may  get  the 
writings;  but,  if  you  will,  you  may 
have  dajnages  at  ten  marks,  and  dis- 
tress against  the  defendant  to  deliver 
the  writings.'  Skip, :  *  That  we  dare 
not ;  for,  we  are  apprehensive  {nous 
quidomus)  that  they  are  burnt.  And 
therefore  we  pray  a  new  inquest' 
Wilby.  :  *  Tou  do  wisely  ;  sue,  and 
you  shall  have  it.'  And  so  note  that 
the  justices  ought  (at  Nisi  Prius)  to 
have  inquired  whether  or  not  the 
writings  were  eloigned." 

And  see  Sutton  v.  Foster,  T.  1  Bdw.  V. 
fo.  5,  pi.  11,  upon  a  motion,  or,  rather, 
upon  a  plea,  in  arrest  of  judgment,  on 
the  ground  that  the  verdict  had  found 
one  entire  sum,  as  the  value  of  all 
the  chattels,  whereas,  part  might  be 
eloigned  or  destroyed.  The  case  was 
afterwards  (M.  1  Kic.  III.  fo.  1,  pi.  2) 
^adjourned  into  the  Exchequer  Cham- 
ber, and  there  aigued  before  Hussev, 
Chief  Justice  of  England,  the  Chief 
Baron,  and  all  the  justices  and  Ser- 
jeants of  England.  The  plaintiff  had 
judgment  by  the  opinion  of  the 
majority,  on  the  ground  that  he  was 
entitled  to  refuse  to  accept  some  of 
the  chattels  unless  the  whole  were 
delivered  —  against  the  opinion  of 
several  apprentices. 

In  M.  20  Hen.  YL  fo.  16,  pL  2, 
Brown,  Serjt,  said:  "If  you  bail  to 
me  a  thing  which  is  wastable,  as,  a 
tun  of  wine,  and  I  perchance  drink  it 
with  other  good  fellows  {et  perai^enture 
jeo  /ace  ceo  hoire  ove  atUers  bons  ow#i- 
paignons),  without  taking  money  for 
it,  you  cannot  have  detinue,  inasmuch 
as  the  wine  is  no  longer  in  rerum 
naturd;  but  you  may  have  account 
before  auditors,  and  the  value  shall  be 
found."  This,  however,  Nbwtos, 
Ch.  J.,  denied,  saying,  that,  in  such  a 
case,  detinue  was  the  proper  remedy. 

(1)  M.  3  Hen.  VI.  fo.  19,  pi.  31,  by 
Cottesmore,  Serjt.,  arguendo.  And, 
though  nothing  fell  from  the  Court 
with  reference  to  this  part  of  the 
argument,  the  decision  was  in  the 
Serjeant's  favour. 
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If  that  be  bo,  and  it  seems  to  us  that  it  is,  we  may,  on  the 
authority  of  that  case,  hold  that  the  jury  may  find  the  facts 
specially  whereby  a  redelivery  of  the  goods  to  the  plaintiff  has 
become  impossible,  and  so  confine  themselves  to  an  assessment  of 
damages.  If  the  jury  can  do  so,  where  the  destruction  of  the 
chattel  takes  place,  and  so  it  cannot  be  recovered  in  specie,  they 
may  do  so  also  where  its  previous  redelivery  renders  the  recovery 
of  the  chattel  useless. 

Our  judgment  rests  on  the  fact  of  redelivery ;  and  we  do  not 
take  into  consideration  my  brother  Grbsswell's  order. 

Judgment  affirmed  (i) . 


WiLLIAMB 
V. 

Abohbb. 
[329] 


IN  THE  COURT  OF  COMMON  PLEAS. 


DIXON   V.   CLARK  and  Another  (£). 

(d  C.  B.  365—379 ;  SI  C.  o  Dowl.  &  L.  165 ;  16  L.  J.  C.  P.  237.) 

A  tender  of  pai*t  of  an  entire  demand  is  inoperative. 

A  declaration  in  debt  on  simple  contract  containing  two  counts,  in  each 
of  which  26/.  was  demanded.  The  defendants  pleaded,  as  to  the  causes  of 
action  in  the  declaration  mentioned,  as  to  5^,  parcel  &c.,  a  tender. 

The  plaintiff  replied  that,  hefore  and  at  the  time  of  the  tender,  and  of  the 
request  and  refusal  after  mentioned,  and  until  and  at  the  commencement 
of  the  action,  a  larger  sum  than  5/.,  to  wit,  VSl,  15«.,  part  of  the  money  in 
the  declaration  demanded,  was  due  from  the  defendants  to  the  plaintiff,  as 
one  entire  sum,  and  on  one  entire  contract  and  liability,  and  inclusive  of, 
•and  not  separate  or  divisible  from,  the  said  sum  of  oL,  and  the  same  being  a 
contract  and  liability  by  which  the  defendants  were  liable  to  pay  to  the 
plaintiff  the  whole  of  the  said  larger  sum  in  one  entire  sum  upon  request ; 
and  that,  after  the  last-mentioned  and  larger  sum  had  become  so  due,  and 
while  the  same  remained  unpaid,  the  plaintiff  requested  of  the  defendants 
payment  of  the  last-mentioned  and  larger  sum,  of  which  the  said  51,  in  the 
plea  mentioned  was  then  such  indivisible  parcel  as  aforesaid ;  yet  that  the 


(1)  "  One  brought  a  writ  of  detinue 
of  writings,  and  demanded  forty 
charters.  The  defendant  produced 
{inUt  avant)  eleven  of  the  charters, 
and,  as  to  the  remainder,  pleaded  uon 
cteiinet :  and  the  plaintiff  the  reverse. 
And  the  eleven  which  were  produced 
were  delivered  to  the  plaintiff  forth- 
with, and,  for  the  detainer  of  them, 
the  defendant  was  amerced,*'  &c. :  H. 
as  Edw.  III.  fo.  3  b.  From  this  report, 
it  would  appear  that  the  plaintiff  was 
not  considered  to  be  entitled  to  damages 
in  respect  of  the  detention  of  the  eleven 
<2harter8,   as  no  inquiry  of  damages 


wa4  awarded. 

So,  where,  in  detinue,  the  defendant 
said  nothing  as  to  one  out  of  several 
deeds  demanded,  the  plaintiff  prayed 
his  damages;  which  Prisot,  Ch.  J,, 
and  the  whole  Court,  refused,  because 
he  had  not  been  delayed.  *'  Therefore 
you  shall  have  judgment  to  recover 
without  damages : "  Anno  36  Hen.  YI. 
fo.  26  b.  And  see  M.  27  Hen.  VI. 
fo.  2,  pi.  11;  *6.  fo.  4,  pi.  27. 

(2)  See  Kinnaird  v.  Trolloj)e  (1889) 
42  Ch.  D.  610,  615 ;  S.a  6S  L.  J.  Ch. 
556.— J.  G.  P. 


184& 
[366] 
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Dizov  defendants  refused  to  pay  the  said  larger  sum ;    wherefore  the  plaintiff 

V.  refused  the  said  61, : 

Clabk.  Held,  on  special  demurrer,  that  the  replication  was  a  good  answer  to  the 

plea ;  and  that,  if,  there  was  any  set-off,  or  other  just  cause  for  not  paying 
the  larger  sum,  it  should  have  come  by  way  of  rejoinder. 

Debt,  for  use  and  occupation,  and  for  money  found  due  upon  an 
account  stated.     The  sum  demanded  in  each  count,  was  262. 

[  866  ]  The  defendants   pleaded,    as  to  the   causes  of   action   in    the 

declaration  mentioned,  as  to  52.,  parcel  &c.,  that  the  plaintiff 
ought  not  to  have  or  maintain  his  action  to  recover  any  damages 
by  reason  of  the  non-payment  of  that  52.,  because  the  defendants,, 
when  that  sum  became  due,  were  ready  and  willing,  and  thence- 
forth always  had  been  and  still  were  ready  and  willing,  to  pay  it, 
and,  before  action  brought,  to  wit,  on,  &c.,  tendered  it ;  and,  as  to 
the  remainder  of  the  declaration,  non  debet. 

Replication  to  the  first  plea,  that,  before  and  at  the  time  of 
making  the  tender,  and  at  the  time  of  the  request  and  refusal  after 
mentioned,  and  until  and  at  the  commencement  of  the  action,  a 
larger  sum  than  61.,  to  wit,  182.  15^.,  part  of  the  money  in  the 
declaration  mentioned  and  demanded,  was  due  from  the  defendants 
to  the  plaintiff,  as  one  entire  sum,  and  on  one  entire  contract  and 
liability,  and  inclusive  of,  and  not  separate  or  divisible  from,  the 
said  sum*of  51. ;  and  the  same  being  a  contract  and  liability  by 
which  the  defendants  were  liable  to  pay  to  him  the  whole  of  the 
said  larger  sum  in  one  entire  sum  on  request ;  and,  further,  that, 
after  the  said  larger  sum  became  due  as  aforesaid,  and  at  the 
making  of  the  tender  aforesaid,  and  before  the  commencement 
of  this  suit,  and  while  the  whole  of  the  said  larger  sum  was  so  due 
as  last  aforesaid,  and  while  the  same  remained  wholly  unpaid  and 
unsatisfied,  to  wit,  on  &c.,  the  plaintiff  requested  of  the  defendants 
the  said  larger  sum,  of  which  the  51.  in  the  plea  mentioned  was 
then   such   indivisible    parcel    as    aforesaid;   yet   the  defendants 

[  ♦867  ]       *refused   to   pay    the    said   larger   sum,    wherefore   the   plaintiff 
refused  the  said  sum  of  51.     Verification. 

Demurrer  to  the  replication,  because  the  tender  admitted  is  not 
avoided,  the  demand  of  the  larger  sum  not  amounting  to  avoidance, 
the  replication  does  not  negative  a  set-off,  or  other  cause  for  not 
paying  the  larger  sum.     Joinder. 

Unthank,  in  support  of  the  demurrer : 

Two  questions  are  raised  by  this  demurrer :  first,  whether  a 
tender  of  part  of  an  entire  debt,  is  good ;  secondly,  whether,  if  it 
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be  80,  it  is  avoided  by  a  contemporaneous  demand  and  refusal  of       Dixon 
the  larger  sum.     *     *     *  Clark. 

Talfourd,  Serjt.,  contra.     *     *     ♦  [  374  ] 

Unthank,  in  reply.     *     *     ♦  [  876  j 

Cur.  adv.  vulL 

Wilde,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

On  the  argument  of  this  demurrer,  on  behalf  of  the  plaintiff,  in 
answer  to  the  special  ground  of  demurrer,  that  the  replication 
should  have  negatived  the  existence  of  any  set-off,  &c.,  it  was 
contended,  that  any  such  matter  might  and  ought  to  have  come 
by  way  of  rejoinder.     And  we  think  this  is  a  sufficient  answer. 

The  argument  further  involved  the  general  question,  whether  a 
tender  of  part  of  an  entire  debt,  is  good :  and  ^several  ancient  and  [  *877  ] 
modern  authorities  bearing  on  this  question,  were  referred  to,  but 
no  case  directly  in  point  was  cited ;  nor  have  we  been  able  to  find 
any.  On  consideration,  however,  we  are  of  opinion,  upon  principle, 
that  such  a  tender  is  bad,  and,  consequently,  that  the  replication 
is  good. 

In  actions  of  debt  and  assumpsit,  the  principle  of  the  plea  of 
tender,  in  our  apprehension,  is,  that  the  defendant  has  been 
always  ready  {toujour s  prist)  to  perform  entirely  the  contract  on 
which  the  action  is  founded ;  and  that  he  did  perform  it,  as  far 
as  he  was  able,  by  tendering  the  requisite  money;  the  plaintiff 
himself  precluding  a  complete  performance,  by  refusing  to  receive 
it.  And,  as,  in  ordinary  cases,  the  debt  is  not  discharged  by  such 
tender  and  refusal,  the  plea  must  not  only  go  on  to  allege  that 
the  defendant  is  still  ready  {uncore  prist),  but  must  be  accompanied 
by  a  profert  in  curiam  of  the  money  tendered.  If  the  defendant 
can  maintain  this  plea,  although  he  will  not  thereby  bar  the  debt  (i) 
(for  that  would  be  inconsistent  with  the  uncore  prist  and  profert  in 
curiam),  yet  he  will  answer  the  action,  in  the  sense  that  he  will 

(1)  Upon  other  pleas  in  bar,   the  the  action  ought  not   to  have   been 

prayer  of  judgment  suggests  that  the  brought,  the  reason  for  this  distinction 

action  ought  not  to  be   maintained ;  is  not  very  obvious.    In  neither  case 

upon  the  plea  of  tender,  it  suggests  does  the  defendant  directly  pray  that 

that  the  action  ought  not  to  be  main-  the  debt  may  be  barred :  in  both,  it  is 

tained  to  recover  damages  in  respect  so  far  indirectly  barred,  that  the  judg- 

of  the  detention;   but,  as  the  latter  men  t  may  be  pleaded  in  bar  of  a  second 

ploa  shows  that  the  debt  is  satisfied  by  action  for  the  same  debt, 
the  money  paid  into  Court,  and  that 
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Dixov       recover  judgment  for  his  costs  of  defence  against  the  plaintiff, — ^in 

Clark.  which  respect  the  plea  of  tender  is  essentially  different  from  that  of 
payment  of  money  into  Court.  And,  as  the  plea  is  thus  to  consti- 
tute an  answer  to  the  action,  it  must,  we  conceive,  be  deficient  in 
none  of  the  requisite  qualities  of  a  good  plea  in  bar. 

[  878  ]  With  respect  to  the  averment  of  totijaurs  prists  if  the  plaintiff  can 

falsify  it,  he  avoids  the  plea  altogether.  Therefore,  if  he  can  show 
that  an  entire  performance  of  the  contract  was  demanded  and 
refused,  at  any  time  when,  by  the  terms  of  it,  he  had  a  right  to 
make  such  a  demand,  he  will  avoid  the  plea.  Hence,  if  a  demand 
of  the  whole  sum  originally  due,  is  made  and  refused,  a  subse- 
quent tender  of  part  of  it,  is  bad,  notwithstanding  that,  by  part 
payment,  or  by  other  means,  the  debt  may  have  been  reduced,  in 
the  interim,  to  the  sum  tendered.  And  this  is  the  principle  of  the 
decision  of  Cotton  v.  Godwin  (i).  If,  however,  the  demand  were  of 
a  larger  sum  than  that  originally  due  under  the  contract,  a  refusal 
to  pay  it  would  not  falsify  the  toujour 8 prist ,  even  though  the  amount 
demanded  were  made  up  of  the  sum  due  under  the  contract,  and 
some  other  debt  due  from  the  defendant  to  the  plaintiff.  And  this 
is  the  principle  of  the  decisions  of  Brandon  v.  Netvington  (2), 
and  Hesketh  v.  Fawcett{B),  which  appear  to  overrule  7'yler  v. 
Bland  (4). 

This  principle,  however,  we  think,  is  only  applicable  where  the 
larger  sum  is  demanded  generally,  and  can  hardly  be  enforced 
where  it  is  explained  to  the  defendant  at  the  time  how  the  amount 
demanded  is  made  up ;  for,  in  such  case,  the  transaction  appears 
to  be  nothing  less  than  a  simultaneous  demand  of  the  several 
debts,  so  as  to  falsify  the  averment  of  toujours  prist  as  to  each. 
But,  besides  the  averment  of  readiness  to  perform,  the  plea  must 
aver  an  actual  performance  of  the  entire  contract  on  the  part  of 
the  defendant,  as  far  as  the  plaintiff  would  allow.  And  it  is  plain, 
that,  where,  by  the  terms  of  it,  the  money  is  to  be  paid  on  a  future 
day  certain,  this  branch  of  the  plea  can  only  be  satisfied  by  alleging 

[  •379  ]  a  ♦tender  on  the  very  day.  And  this  is  the  principle  of  the  deci- 
sions of  Hume  v.  Peploe  (6),  and  Poole  v.  Tunbridgc  (6).  It  is  also 
obvious  that  the  defect  in  the  plea  in  this  respect,  cannot  be  remedied 
by  resorting  to  the  previous  averment  of  toujours  prist.  Conse- 
quently, a  plea  by  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  of 

(1)  7  M.  &  W.  147.  (4)  9  M.  &  W.  338. 

(2)  61  R.  E.  436  (3  Q.  B.  915).        (5)  9  R.  R.  399  (8  East,  168). 

(3)  63  R.  R.  629  (H  M.  &  W.  356).     (6)  46  E,  R.  579  (2  M.  &  W.  223\ 
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a  tender  post  dievi,  is  bad,  notwithstanding  the  tender  is  of  the  Dixon 
amount  of  the  bill  or  note,  with  interest  from  the  day  it  became  olark. 
dae  up  to  the  day  of  the  tender,  and  notwithstanding  the  plea 
alleges  that  the  defendant  was  always  ready  to  pay,  not  only  from 
the  time  of  the  tender  (as  the  plec^  was  in  Htime  v.  Peploe),  but 
also  from  the  time  when  the  bill  or  note  became  payable.  On  the 
same  reasoning,  it  appears  to  us  that  this  branch  of  the  plea  can 
only  be  satisfied  by  alleging  a  tender  of  the  whole  sum  due  under 
the  contract,  for  that  a  tender  of  part  of  it  only  is  no  averment  that 
the  defendant  performed  the  whole  contract  as  far  as  the  plaintiff 
would  allow. 

If  it  be  said  that  the  plea  of  tender  is,  in  effect,  only  in  preclusion 
of  damages  subsequent  to  the  tender,  and  that  it  would  be  unjust 
to  give  the  plaintiff  those  damages  which  have  been  incurred  merely 
in  consequence  of  his  refusal  to  receive  the  money  tendered,  the 
answer  is,  that  the  same  argument  might  be  applied  to  the  instance 
of  the  tender  post  diem  of  the  amount  of  a  bill  or  note,  with  the 
interest  then  due ;  but  that,  in  each  case,  the  defendant  is  unable 
to  allege  that  he  has  performed  the  terms  of  his  contract  as  far  as 
the  plaintiff  would  allow  him,  and  is,  therefore,  disabled  from 
pleading  a  tender. 

We  are,  consequently,  of  opinion  that  our  judgment  must  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 


DORMAY  V.  BORRADAILE.  im?. 

(5  C.  B.  380—395;  S.  C.  11  Jur.  231.)  r"^-. 

A.  insured  his  life  for  1,000/.,  subject  to  a  condition,  that,  "in  case  the 
assured  should  die  upon  the  seas,  except  in  certain  passages,  or  go  beyond 
the  limits  of  Europe,  or  enter  into  or  engage  in  naval  or  military  service, 
unless  licence  were  obtained,  or  should  die  by  his  own  hands,  or  by  the 
hands  of  justice,  or  in  consequence  of  a  duel,  &c.,  the  policy  should  be 
void." 

Previously  to  his  marriage  in  1828,  A.  assigned  the  policy  to  trustees,  for 
the  benefit  of  his  intended  wife  and  the  issue  of  the  marriage.  The  settle- 
ment contained  a  covenant  by  A.,  that  he  would,  *'  at  all  times  during  his 
life,  duly  pay  all  such  premiums  and  other  moneys,  and  do  and  perform  all 
such  acts,  matters,  and  things,  as  should  be  requisite  for  keeping  on  foot 
the  said  policy." 

In  1838,  A.  threw  himself  into  the  Thames,  and  was  drowned.  In  an 
action  to  recover  the  amount  of  the  policy,  the  jury  had  found,  that  tbo 
assured  voluntarily  threw  himself  into  the  river,  intending  to  destroy  his 
life,  but  that,  at  the  time  of  committing  the  act,  he  was  not-  capable  of 
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DoRMAY  judging  between   right  and  wrong;   upon   wliich  finding  the  Court  of 

V,  Common  Pleas  had  held,  that  this  was  such  a  dying  by  the  party's  own 

BOBRADAiLB.  hands,  as  discharged  the  office  from  liability : 

Held,  that  the  act  of  self-destruction  by  A.,  was  not  a  breach  of  the  above 
covenant  for  keeping  the  policy  on  foot. 

This  was  a  special  case  sent  by  Lord  Lanodalb,  M.  B.,  for  the 
opinion  of  the  Judges  of  this  Court. 

The  Bev.  William  Borradaile,    in  contemplation  of   his   then 
intended   marriage  with    Agnes   Sarah    Blizard   Shaw,   spinster, 
and  in  pursuance  of  an  agreement  entered  into  in  that  behalf 
between  the  said  parties,   prior  to  the   said   marriage,  and   for 
making  an  additional  provision  for  his  said  then  intended  wife, 
and  the  issue  of  such  marriage,  on  the  80th  of  May,  1828,  effected 
a  policy  of  assurance  on  his  own  life,  for  the  sum  of  1,OOOL,  with 
the  London  Life  Association,  in  the  city  of  London,  whereby,  in 
consideration  of  the  annual  sum  or  premium  of  991.  15«.  therein 
mentioned  and  agreed  to  be  paid  to  the  said  association  by  the 
said  William  Borradaile,  the  said  association  agreed  to  assure  the 
sum  of   1,000/.,  to  be  paid  to  the  executors,   administrators,  or 
assigns  of  the   said  William  Borradaile,   within  three  calendar 
months  after  satisfactory  proof  should  have    been  given   to  the 
[  *S8i  ]      said  ^association  of  his  death :  and  in  the  said  policy  was  con- 
tained the  following  proviso  or  condition,  that  is  to  say,  "  Provided, 
and  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this 
policy  of  assurance,  and  the  same  is  accepted  by  the  said  assured, 
upon  these  express  conditions,  that,  in  case  the  assured  shall  die 
upon  the  seas,  except  in  such  passages  as  are  allowed  by  the  rules 
of  the  said  society,  or  go  beyond  the  limits  of  Europe,  or  enter  into 
or  engage  in  any  naval  or  military  service  whatsoever,  unless  licence 
be  obtained  from  a  court  of  directors  of  the  said  society,  or  shall 
die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  consequence 
of  a  duel,  or  if  the  age  of  the  assured  does  now  exceed  thirty-six,  or 
if  the  said  assured  be  now  afflicted  with  any  disorder  which  tends 
to  the  shortening  of  life,  or  if  a  certain  declaration  bearing  date 
the  20th  of  May  instant,  made  and  signed  by  or  on  behalf  of  the 
assured,  and  forming  the  basis  of  the  contract  between  the  said 
assured  and  the  society,  contains  any  untrue  averment — this  policy 
shall  be  void." 

By  an  indenture  of  settlement  bearing  date  the  26th  of  June, 
1828,  and  made  between  William  Borradaile,  the  father  of  the  said 
Bev.  William  Borradaile,  of  the  first  part,  the  said  Bev.  William 
Borradaile,  of  the  second  part,  Thomas  Blizard,  therein  described. 
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and  the  said  Agnes  Sarah  Blizard  Shaw,  of  the  third  part,  and  dorm  at 
John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William  borradatlb. 
Cotton,  of  the  fourth  part,  after  reciting  that  a  marriage  had  been 
agreed  upon  between  the  said  Bev.  William  Borradaile  and  the  said 
Agnes  Sarah  Blizard  Shaw,  and  further  reciting,  that,  in  contem- 
plation of  such  marriage,  the  said  Bev.  William  Borradaile  had 
insured  his  life  with  the  said  London  Life  Association,  in  the  sum 
of  l,000i.,  by  the  policy  of  assurance  thereinbefore  mentioned,  and 
that  it  had  been  agreed  between  the  several  parties  thereto,  that 
the  said  policy  of  assurance,  *and  the  sum  of  money  thereby  [  ♦382  ] 
secured,  and  all  future  benefit  to  be  derived  therefrom,  should  be 
assigned  by  the  said  Bev.  William  Borradaile  unto  the  said  John 
Watson  Borradaile,  Charles  Hampden  Turner,  and  William  Cotton, 
to  be  held  by  them  upon  the  trusts  thereinafter  declared  concerning 
the  same,  and  that  the  same  policy  of  assurance  should,  during  the 
life  of  the  said  William  Borradaile,  be  continued  and  kept  on  foot 
in  such  manner  as  thereinafter  in  that  behalf  mentioned,  it  was 
witnessed,  that,  in  consideration  of  the  said  intended  marriage,  and 
for  a  nominal  consideration  therein  mentioned,  the  said  William 
Borradaile  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William 
Cotton,  their  executors,  administrators,  and  assigns,  all  that  the 
said  policy  of  assurance  whereby  the  said  sum  of  1,0002.  was 
assured  by  the  said  London  Life  Association  for  Assurance  on 
Lives,  to  be  paid  on  the  death  of  him  the  said  Bev.  William 
Borradaile  as  aforesaid ;  and  also  all  that  the  said  sum  of  1,000Z., 
and  all  the  moneys  which  might  become  payable  or  recoverable 
upon  or  by  virtue  of  such  policy,  to  hold  the  same  unto  the  said 
John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William 
Cotton,  their  executors,  administrators,  and  assigns,  from  and  after 
the  solemnization  of  such  intended  marriage,  upon  certain  trusts 
therein  mentioned,  being  for  the  use  and  benefit  of  the  said  Agnes 
Sarah  Blizard  Shaw  during  her  life,  and,  from  and  after  her 
decease,  for  the  benefit  of  the  issue  of  the  said  then  intended 
marriage.  And  the  said  Bev.  William  Borradaile  did,  in  and  by 
the  same  indenture,  covenant  with  the  said  trustees,  their  execu- 
tors, administrators,  and  assigns,  that  the  said  policy  of  assurance 
was,  at  the  time  of  the  execution  of  the  said  indenture  of  settle- 
ment, in  full  force  and  effect,  and  had  not  been  assigned,  charged, 
or  incumbered  in  any  wise ;  and  also  for  further  *assurance  of  the  L  *^83  ] 
said  policy.    And  in  the  same  indenture  was  contained  the  following 
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Dorm  AY  covenant  by  the  said  Rev.  William  Borradaile,  that  is  to  say, — 
BoRRADAiLE.  *'  And  the  said  William  Borradaile,  the  son,  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  John  Watson  Borradaile,  Charles 
Hampden  Turner,  and  William  Cotton,  their  executors  and  admi- 
nistrators, that,  in  case  the  said  intended  marriage  should  be 
solemnized,  he  the  said  William  Borradaile,  the  son,  shall  and  will, 
from  and  after  the  solemnization  thereof,  at  all  times  during  his 
life,  duly  pay  all  such  premiums  and  other  monies,  and  do  and 
perform  all  such  acts,  matters,  and  things  as  shall  be  requisite  for 
continuing  and  keeping  on  foot  the  said  policy  of  insurance  on  bis 
life,  hereinbefore  assigned,  or  intended  so  to  be." 

The  said  marriage  was,  shortly  after  the  date  and  execution 
of  the  said  settlement,  duly  solemnized:  and  there  are  issue  of 
the  said  marriage,  four  children,  two  sons  and  two  daughters,  all 
of  whom  are  now  living. 

On  or  about  the  16th  of  February,  1838,  the  said  Rev.  William 
Borradaile  was  drowned  in  the  river  Thames,  his  hat  and  cloak  having 
been  then  found  on  Yauxhall  Bridge ;  and  the  body  of  the  said 
R6V.  William  Borradaile  having  been  found  in  the  said  river  on  the 
20th  of  March,  1888. 

A  coroner's  inquest  was,  on  the  following  day,  duly  held  on  the 
body ;  when,  after  examining  various  witnesses  on  oath,  the  jury 
on  such  inquest  returned  the  following  verdict:  ''That  the  said 
Rev.  William  Borradaile  was  found  drowned,  on  the  20th  day  of 
March,  then  instant,  in  the  water  of  the  river  Thames,  in  the  parish 
of  St.  Margaret,  Westminster ;  but,  when,  how,  and  where,  or  by  what 
means,  he  came  to  his  death,  there  was  no  evidence  to  the  jurors.'' 
£  *384  ]  For  the  purpose  of  the  case,  it  was  to  be  taken  that  *the  said 

Rev.  William  Borradaile  was  drowned  under  the  circumstances 
stated  in  the  verdict  of  the  jury  in  the  cause  of  Borradaile  v. 
Hunter,  hereinafter  set  forth. 

The  said  Rev.  William  Borradaile,  on  or  about  the  14th  of 
February,  1882,  duly  made  and  published  his  last  will  and 
testament  in  writuig,  whereof  he  appointed  Abraham  Borradaile 
and  the  Rev.  Joseph  Shaw,  and  also  his  wife,  the  said  Agnes  Sarah 
Blizard  Borradaile,  and  his  sister,  Sarah  Borradaile,  executors  and 
executrixes,  which  will  was  duly  proved  by  the  said  Abraham 
Borradaile  alone,  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  on  the  17th  of  March,  1888 :  and  the  said  Abraham 
Borradaile  hath  possessed  assets  of  the  said  testator. 
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Notice  of  the  death  of  the  said  Bev.  William  Borradaile  was  duly  Dobmat 
given  by  or  on  the  part  of  the  said  John  Watson  Borradaile,  borradailk. 
Charles  Hampden  Tomer,  and  William  Cotton,  as  the  trustees 
named  in  the  said  indenture  of  settlement,  to  the  said  London  Life 
Association ;  and  several  applications  were  made  to  the  said 
Association  for  the  payment  of  the  said  sum  of  1,000{.,  so  assured 
by  the  said  policy  of  assurance  as  aforesaid ;  but  the  managers  and 
directors  of  the  said  Association  refused  to  pay  the  said  sum  of 
1,000{.  insured  by  the  said  policy. 

In  or  as  of  Trinity  Term,  1889,  the  said  John  Watson  Borradaile, 
Charles  Hampden  Turner,  and  William  Cotton,  caused  an  action  to 
be  brought,  and  an  action  was  then  brought,  in  the  name  and  with 
the  permission  of  the  said  Abraham  Borradaile,  as  executor  of  the 
said  Bev.  William  Borradaile,  against  Sir  Claudius  Stephen 
Hunter,  Bart.,  as  the  surviving  trustee  of  the  said  London  Life 
Association,  who  had  executed  the  said  policy,  for  the  purpose  of 
recovering  from  the  said  Association  the  said  sum  of  1,0002.,  so 
insured  by  the  said  policy  as  aforesaid.  The  said  Sir  C.  S.  Hunter 
pleaded  to  such  action,  that  the  said  William  Borradaile,  the 
assured  named  in  the  ^said  policy,  had  died  by  his  own  hands,  and  [  *^^^  ] 
that,  in  consequence  thereof,  the  said  policy  had  become  void. 

The  said  cause  came  on  for  trial  before  Erskine,  J.,  and 
a  special  jury,  at  the  sittings  in  London,  after  Michaelmas 
Term,  1841;  and  the  jury  then  returned  the  following  verdict, 
which  verdict  was  admitted  to  be  true  in  fact,  viz.,  "  that  the 
Rev.  William  BoiTadaile  voluntarily  threw  himself  into  the 
river,  intending  to  destroy  his  life,  but  that,  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  between  right 
and  wrong." 

Upon  such  finding  of  the  said  jury,  a  verdict  was,  under  the 
direction  of  the  learned  Judge,  found  for  the  defendant  in  the  said 
action ;  leave  being  given  to  the  plaintiff  to  apply  to  the  Court  to 
set  aside  such  verdict,  and  that  a  verdict  might  be  entered  for  the 
plaintiff,  for  1,1272.  damages,  which  was  assessed  by  the  jury  to  the 
plaintiff  on  such  trial,  being  the  amount  of  the  sum  insured  by  the 
said  policy,  with  interest  thereon,  at  the  rate  of  51.  per  cent,  per 
annum,  from  the  1st  of  July,  1888,  when  the  said  sum  became 
demandable  or  payable  under  the  said  policy,  up  to  the  fourth  day 
of  Hilary  Term  then  next  following. 

In  Hilary  Term,  1842,  a  rule  was  granted  by  the  Court  of 
Common  Pleas,  that  the  defendant  in  such  action  should  show  cause, 
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DoBMAT      on  the  first  day  of  the  next  Term,  why  the  said  verdict  should  not 
BoBBADAiLB.  be  Set  aside. 

The  said  rule  came  on  for  argument  in  Trinity  Term,  1842; 
and,  in  Easter  Term,  1843,  judgment  was  given  upon  the  said 
rule,  by  the  majority  of  the  said  Court,  viz.  Erskine,  J.,  Mauls,  J., 
and  GoLTMAN,  J.,  declaring  their  opinions  severally  in  favour  of  the 
defendant,  and  Tindal,  Ch.  J.,  declaring  his  opinion  in  favour  of 
the  plaintiff,  in  the  said  action ;  whereupon,  the  rule  which  had 
been  obtained  on  the  part  of  the  plaintiff,  was  discharged,  and 
judgment  was  entered  up  for  the  defendant  in  such  action,  with 
costs  40«. 
[  386  ]  The  question  for  the  opinion  of  the  Court  is,  whether  the  said 

John  Watson  Borradaile,  Charles  Hampden  Turner,  and  William 
Cotton,  are  entitled  at  law,  under  the  aforesaid  covenant  of  the  said 
Bev.  William  Borradaile,  deceased,  contained  in  the  said  indenture 
of  the  26th  of  June,  1828,  to  recover  the  said  sum  of  1,00CM.  from 
the  said  Abraham  Borradaile,  the  executor  of  the  said  Rev.  W^illiam 
Borradaile. 

The  case  was  argued  in  Trinity  Term,  1846,  before  Tindal,  Ch.  J., 
Coltman,  J.,  Maule,  J.,  and  Cresswell,  J.  (i). 


(1)  This  case  arose  out  of  an  ordinary 
creditors*  suit  for  the  administration 
of  the  estate  of  the  deceased.  Upon 
the  tiTistees  of  the  settlement  bringing 
their  charge  into  the  Master's  office, 
the  matter  was  very  fully  discussed 
before  Master  Senior,  by  B.  Palmer^ 
for  the  trustees,  and  J.  Campbell,  for 
the  general  creditors ;  and  the  charge 
was  disallowed.  Upon  a  second  argu- 
ment, however,  the  Master,  after 
taking  time  to  consider,  thought  fit  to 
allow  the  claim,  giving  his  reasons  as 
follows : 

"The  testator  insured  his  life  in 
1,000/.  in  the  London  Life  Associa- 
tion, subject  to  a  condition  contained 
in  the  policy,  avoiding  it  if  he  should 
die  by  his  own  hands.  Previously  to 
his  marriage  in  1828,  he  assigned  the 
policy  to  trustees,  for  the  benefit  of  his 
wife  and  children,  and  covenanted  to 
do  all  acts  requisite  for  continuiug  and 
keeping  it  on  foot.  On  the  16th  of 
January,  1838,  he  threw  himself  from 
Yauxhall  Biidge.  An  action  was 
brought  by  the  trustees  against  the 


office;  and  the  jury  found  that  he 
voluntarily  threw  himself  into  the 
river,  intending  to  destroy  his  life; 
but  that,  at  the  time  of  committing  the 
act,  he  was  not  capable  of  judging 
between  right  and  wrong.  A  verdict 
was  found  for  the  defendant ;  which, 
when  the  question  was  re-argued 
before  the  Court  of  Common  Pleas, 
was  affirmed  by  the  three  puisne 
Judges, — ^the  Chief  Justice  dissent- 
ing. The  office,  however,  paid  227/., 
the  value  of  the  policy  at  the  time  of 
the  assured's  death,  which  was  applied 
by  the  trustees  in  part-payment  of  their 
costs.  And  the  trustees  now  claim 
before  me,  as  si)ecialty  creditors,  the 
whole  1,000?.,  with  interest  from  the 
16th  of  May,  1838,  when,  if  the  testa- 
tor had  died  a  natural  death  on  the 
day  that  he  destroyed  himself,  the 
money  assured  by  the  policy  would 
have  been  payable.  On  much  con- 
sideration, I  think  that  the  claim 
ought  to  be  allowed.  My  reasons  are 
as  follows : 

**  First,  I  think  that  the  committing 
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Sir  T,  Wilde y  Serjt.,  who  appeared  with  R.  Palmer ^  for  the      Dobmat 
defendant,  claimed  to  be  entitled  to  begin,  inasmuch  as  he  was  to  borr^ails. 
support  the  affirmative.  [  387  ] 

Channell,  Serjt.  (with  whom  was  F.  V.  Lee),  contra^  insisted 
that  the  plaintiff  ought  to  begin. 

TiNDAL,  Ch.  J. : 

The  burthen  of  sustaining  the  affirmative  of  the  proposition  sub- 
mitted to  us,  being  cast  upon  the  defendant,  he  must  begin. 

Sir  r.  wade,  Serjt.: 

The  obvious  meaning  of  the  covenant  upon  which  this  question 
arises,  is,  that  the  covenantor  will  keep  the  policy  on  foot  as  an 
available  policy. 

(TiNDAL,  Gh.  J. :  It  is  an  affirmative  covenant,  to  pay  the 
premiums,  and  to  do  and  perform  all  such  acts,  matters,  and 
things  as  shall  be  requisite  for  continuing  and  keeping  the 
policy  on  foot.) 

Though  the  words  of  *the  covenant  are  affirmative,  they  operate       [  •ass  ] 
negatively  to  restrain  the  party  from  doing  any  act  to  destroy  the 
policy.    In  Gomyns's  Digest  (i),  it  is  said :  ''  If  a  man  acts  contrary 
to  the  intention  of  the  covenant,  it  shall  be  a  breach,  though  he 
performs  the  words  of  the  covenant :  as,  if  a  covenant  be,  to  deliver 

an  act  which  avoided  the  policy,  was  a  act.    The  Chief  Justice  says  that  it 

breach  of  the  covenant  to  do  all  acts  was  admitted,  that,  if  he  was  iosane, 

requisite  to  keep  it  on  foot.  the  office  was  responsible.     Coltman, 

**  Secondly,  I  am  inclined  ♦to  think,  J.,  says,  that  the  finding  of  the  jury     [  *387  fi.] 

that,  if  the  finding  of  the  jury  is  to  be  implies  that  the  testator  was  under  no 

<x>n8idered  a  finding  that  the  testator  incontroUable  influence,— that  he  had 

was  insane  when  he  destroyed  himself,  power  to  do  the  act,  or  to  abstain  from 

the  better  opinion  is  that  his  estate  is  it.  If  I  reject  the  claim  of  the  trustees, 

answerable  in  damages.     The  dictum  I  must  affirm  that    the  testator  was 

in  Weaver  v.  Ward,  Hobart,  134,  that  not  sufficiently  insane  to  render  the 

a     lunatic,    though    not    criminally  office  liable,  and  yet  was  sufficiently 

responsible,   is  civiUy  responsible  in  insane  to  relieve  his  executors  from 

damages  for  a  trespass,  is  recognised  responsibility. 

in  Hale's  Pleas  of  the  Crown,  p.  16;  and  **  The  question  as  to  interest  has 

I  have  found  no  opposing  authority,  not  been  argued.     It  appears  to  me 

And,  if  a  lunatic  is  responsible  civilly  that  the  trustees  are  entitled  to  it,  at 

for  a  tort,  d  fortiftri  he  is  so,  for  a  the  rate  of  4  per  cent.,  from  the  time 

breach  of  contract.  when  the  insurance  money  would  have 

•'Thirdly,  I  think  that  the  Court  of  been  payable  if  the  office  had  been 

Common  Pleas  held  the  finding  of  the  liable." 
JTiry  to  have  been  that  the    testator         (1)  Tit.  Covenant  (E.  2). 
was  not  insane  when  he  committed  the 
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DoBMAT  a  recognisance  to  be  cancelled,  it  is  a  breach  if  he  extends  it  before, 
BoBRAOAiLE.  though  it  bo  afterwards  cancelled  (i).  If  a  brewer  covenants  to 
deliver  all  his  grains  for  the  cattle  of  the  plaintiff,  and  he  pats 
hops  to  them  before  delivery  (2).  If  a  man  covenants  to  leave  all  the 
trees  upon  the  land,  and  he  cuts  them  down,  and  leaves  them 
there  "  (2).  The  covenant  clearly  binds  the  party  to  forbear  from 
doing  any  affirmative  acts  that  would  tend  to  destroy  the  policy. 

(Maule,  J. :  Suppose  the  assured  had,  without  licence,  gone 
beyond  the  limits  of  Europe;  that  clearly  would  have  been  a 
breach  of  his  covenant.) 

It  is  no  answer  to  the  argument,  to  say  that  the  breach  here  was 
not  complete  until  after  the  death  of  the  assured :  for,  when  he 
precipitated  himself  into  the  river,  he  did  the  act  which  prevented 
the  policy  from  being  available,  at  the  only  time  at  which  it  could 
be  available.  The  difficulty  that  presented  itself  to  the  mind  of 
one  member  of  the  Court,  in  Borradaile  v.  Hunter  (3),  viz.  that  the 
proviso  in  the  policy  attached  only  to  the  act  of  criminal  self- 
destruction,  does  not  arise  here.  The  covenantor  contracts  to  do 
all  acts  to  keep  alive  the  policy,  and  to  forbear  to  do  all  acts 
tending  to  its  destruction. 

(Maule,  J. :  The  case  contains  no  general  reference  to  the  deed, 
so  that  the  Court  might  see  whether  there  was  any  covenant  that 
might  explain  this.) 

If  a  man  enters  into  a  covenant,  and  afterwards  becomes  insane, 
[  *3S9  ]      that  does  not  ^excuse  him  from  performing  his  covenant.    His 
misfortune  is  not  to  be  visited  upon  an  innocent  covenantee. 

(Maule,  J. :  Is  there  any  act  to  be  done  by  the  assured,  except 
the  payment  of  the  premiums  ?) 

None. 

(Maule,  J. :  The  payment  of  the  premiums  being  specifically 
provided  for,  some  sense  must  be  given  to  the  subsequent  words  of 
the  covenant.) 

The  covenantor  contracts  so  to  conduct  himself  as  not  to  destroy 
the  policy.     Griffith  v.  Goodbardy  the  case  cited  by  Comyns  from  Sir 

(1)  Citing  Sir  T.  Raym.   25,    and         (2)  Citing  Sir  T.  Baym.  404. 
1    Sid.    48;     and    see    Sir    Anthony         (3)  63  B.  B.  428  (5  Man.  &  G.  639 ; 
Mayne's  case,  5  Co.  Rep.  20.  5  Scott,  N.  B.  418). 
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T.  Baymond,  464,  is  as  follows :  The  defendant  covenants  that  the  dormay 
plain tiflf,  his  executors,  &c.,  valeant  ctpossint  habere  for  seven  years,  borradaile. 
seven  parts  of  all  the  grains  made  in  the  defendant's  brewhouse, 
and  assigns  one  breach  {ifiter  alia)  that  the  defendant,  with  inten- 
tion to  deceive  the  plaintiff,  did  put  divers  quantities  of  hops  into  the 
malt  of  which  the  grains  were  made ;  by  reason  whereof  the  grains 
were  spoiled,  and  became  unprofitable  to  the  plaintiff.  Upon  motion 
in  arrest  of  judgment  (after  a  verdict  for  the  plaintiff,  with  damages 
1002.),  *'  on  the  ground  that  this  breach  is  out  of  the  articles,  viz. 
the  putting  the  hops  into  the  grains,  and,  damages  being  entire,  the 
plaintiff  ought  not  to  have  judgment," — judgment  was  given  for  the 
plaintiff,  "  because  the  intention  of  the  parties  is  to  be  considered 
in  all  contracts ;  and  it  was  the  intent  of  the  parties  here  that 
the  plaintiff  should  have  the  grains  for  the  use  of  his  cattle,  and 
they  will  not  eat  them  when  hops  are  put  into  them.  So,  if  I 
covenant  that  I  will  leave  all  the  timber  which  is  growing  on  the 
land  1  hire,  upon  the  land,  at  the  end  of  the  term,  if  I  cut  it  down, 
though  I  leave  it  on  the  land,  it  is  a  breach  of  my  covenant.  So, 
if  I  covenant  to  deliver  so  many  yards  of  cloth,  and  I  cut  it  in 
pieces,  and  then  deliver  it,  it  is  a  breach  of  my  covenant ;  for,  the 
law  regards  the  real  and  faithful  performance  of  all  contracts,  and 
doth  discountenance  all  such  acts  as  are  infraudem  legis.'' 

Channelly  Serjt.,  contra :  [  390  ] 

It  cannot  now  be  disputed,  that,  although  a  lunatic  is  not 
criminally  responsible  for  his  acts,  as,  for  high  treason,  or  felony ; 
yet  he  may  be  civilly  liable,  as,  for  a  trespass.  It  is  so  laid  down 
in  Weaver  v.  Wai'd  (i).  In  that  case,  Weaver  brought  an  action  of 
trespass  of  assault  and  battery  against  Ward.  The  defendant 
pleaded  that  he  was,  amongst  others,  by  the  commandment  of  the 
lords  of  the  council,  a  trained  soldier  in  London,  of  the  band  of  one 
Andrews,  captain,  and  so  was  the  plaintiff;  and  that  they  were 
skirmishing  with  their  muskets,  charged  with  powder,  for  their 
exercise  in  re  viilitari,  against  another  captain  and  his  band  ;  and, 
as  they  were  skirmishing,  the  defendant,  casualiter  etpei*  infortunium, 
et  contra  voluntatein  suam,  in  discharging  of  his  piece,  did  hurt  and 
wound  the  plaintiff,  which  is  the  same,  &c. ;  absque  hoc  that  he  was 
guilty  aliter,  aire  alio  modo.  And,  upon  demurrer  by  the  plaintiff, 
judgment  was  given  for  him  ;  for,  though  it  was  agreed,  "  that,  if 
men  tilt  or  turney  in  the  presence  of  the  King,  or  if  two  masters  of 

(1)  Hobart,  134. 
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DoBMAT  defence,  playing  their  prizes,  kill  one  another,  that  this  shall  be  no 
BoBBADAiLE.  folony ;  or,  if  a  lunatic  kill  a  man,  or  the  like ;  because  felony  must 
be  done  aninw  felonico :  yet,  in  trespass,  which  tends  only  to  give 
damages  according  to  hurt  or  loss,  it  is  not  so ;  and  therefore,  if  a 
lunatic  hurt  a  man,  he  shall  be  answerable  in  trespass :  and  there- 
fore no  man  shall  be  excused  of  a  trespass  (for,  this  is  the  nature  of 
an  excuse,  and  not  of  a  justification  prout  ei  bene  Ucuit)^  except  it 
may  be  judged  utterly  without  his  fault."  This  distinction  is 
recognised  by  Hawkins  (i),  by  Hale  (2),  and  by  other  text-writers, 
and  may  now  be  considered  as  settled. 
L  S91  ]  Assuming  that  the  Court  will,  upon  this  occasion,  abide  by  the 

opinions  of  the  majority  of  the  Judges  who  decided  the  case  of 
Borradaile  v.  Hunter^  two  of  whom  are  now  present,  the  question 
will  be,  whether  the  act  of  self-destruction  by  the  covenantor,  was 
a  breach  of  his  covenant  that  he  would,  at  all  times  daring  his  life, 
duly  pay  all  such  premiums  and  other  moneys,  and  do  and  perforin 
all  such  acts,  matters,  and  things  as  should  be  requisite  for  con- 
tinuing, and  keeping  on  foot,  the  policy  by  the  indenture  assigned. 
The  language  of  the  proviso  in  the  policy,  is  material  to  tlie 
elucidation  of  this  question.  It  declares  that  the  policy  shall  be 
void,  in  case  the  assured  shall  die  upon  the  seas,  except  in  such 
passages  as  are  allowed  by  the  rules  of  the  society,  or  go  beyond 
the  limits  of  Europe,  or  enter  into,  or  engage  in,  any  naval  or 
military  service  whatsoever,  unless  licence  be  obtained  from  a 
court  of  directors  of  the  Society,  or  shall  die  by  his  own  hands,  or 
by  the  hands  of  justice,  or  in  consequence  of  a  duel,  &c.  The 
assured  was  to  pay  the  premiums  at  all  events:  and  the  latter 
branch  of  the  covenant  in  question  evidently  had  reference  to  the 
proviso  in  the  policy  above  adverted  to. 

(Maulb,  J. :  It  might  possibly  comprehend  the  payment  of  any 
fine  imposed  upon  the  assured  for  non-payment  of  the  premiums 
within  the  proper  time.) 

The  words  ''  at  all  times  during  his  life,"  are  the  governing  words 
in  this  covenant :  and  they  show  that  the  construction  contended 
for  on  the  other  side,  cannot  be  correct.  The  intention  of  the 
covenant  was,  to  impose  upon  the  assured  certain  duties  and 
liabilities  in  relation  to  this  policy  during  his  lifetime.  Upon  his 
death,  the  policy,  and  all  the  rights  and  liabilities  of  the  assured, 
were  at  an  end. 

(1)  1  Hawk.  R  C.  Ch.  4,  p.  29.  (2)  Hale,  P.  C,  Book  I.  ch.  1. 
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(Maulb,   J.    referred   to  Hales  v.  Petit  (i),  where  it  was  held      Dobmay 
that,  if  a  joint  tenant  of  any  chattel  interest  commits  suicide,  *the  bobr^ailb, 
right  to  the  whole  chattel  becomes  vested  in  the  King.     There,  Sir       [  •392  ] 
James  Hales,  a  Judge  of  the  Common  Pleas,  and  his  wife,  were 
joint-tenants  of  a  term  for  years :  Sir  James  drowned  himself,  and 
was  tonnd  felo'd^'Se ;  and  it  was  held  that  the  term  did  not  survive 
to  the  wife,  but  that  Sir  James's  interest  was  forfeited  to  the  King 
by  the  felony,  and  that  it  consequently  drew  the  wife's  interest 
along  with  it.) 

To  hold  this  covenant  broken,  under  the  circumstances,  would  be  a 
most  strained  and  violent  construction. 

(TiNDAL,  Ch.  J. :  Did  not  the  deceased  impliedly  covenant  that  he 
would  not  render  the  policy  abortive  by  destroying  himself  ?) 

Tiie  covenant  is  simply  an  affirmative  covenant. 

Sir  T.  Wilde,  Serjt.,  in  reply: 
The  argument  already  urged  has  received  no  answer  whatever. 

(Maule,  J. :  Suppose  the  assured  had  been  guilty  of  a  transport* 
able  offence,  for  which  he  was  tried,  convicted,  and  sentenced  to  trans- 
portation :  would  his  going  beyond  seas  under  such  circumstances, 
without  the  licence  of  the  Society,  be  a  breach  of  this  covenant  ?) 

Unquestionably  it  would. 

(Maulb,  J. :  You  certainly  must  go  that  length,  to  support  your 
argument.) 

In  Piatt  on  Covenants  (2),  various  instances  are  given  of  covenants 
that  have  received  a  larger  interpretation  than  the  words,  taken 
literally,  would  warrant.  Thus (3),  "where  a  lessee  covenanted 
that  he  would,  at  all  times  and  seasons  of  burning  lime,  supply  the 
lessor  and  his  tenants  with  lime,  at  a  settled  price,  for  the  improve- 
ment of  their  lands  and  repair  of  their  houses, — it  was  held  that 
this  covenant  also  implied  that  he  would  burn  lime  at  all  such 
seasons ;  and  that  it  was  not  a  good  defence,  to  plead  that  there 
was  no  lime  burned  on  the  premises,  out  of  which  the  lessor  could 
be  supplied :  '*  *The  Earl  of  Shrewsbury  v.  Gould  (4).  **  So,  where  [  *'^9^  ] 
the  lessee  covenanted  that  he  would,  at  all  times  during  the  term, 

(1)  Plowd.  Comm.  258.  (3)  P.  57. 

(2)  Pp.  56  et  8eq.  (4)  21  R.  R.  367  (2  B.  &  Aid.  -187). 
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DoRMAY  fold  his  flock  which  he  should  keep  upon  the  demised  premises, 
BorrZdaile.  lipoid  such  parts  thereof  where  the  same  had  been  usually  folded, 
under  a  penalty  of  8Z.  a  time,  for  every  time  the  same  should 
be  folded  off  from  the  demised  premises,  or  on  any  other  part 
thereof  than  where  the  same  had  been  usually  folded ;  the  Coubt 
considered  that,  by  his  covenant,  the  tenant  was  absolutely  bound 
to  keep,  as  well  as  fold,  a  flock  :  "  Webb  v.  Plummer  (i).  No  doubt, 
the  assured  here  would  have  been  guilty  of  a  breach  of  the  condition, 
and  of  the  covenant,  if  he  had  gone  abroad  without  obtaining  a 
licence :  the  objection  would  have  been  the  going  abroad,  not  the 
omission  to  obtain  a  licence.  When  this  man  threw  himself  into 
the  river,  he  clearly  did  not  so  conduct  himself  as  he  engaged  by 
his  covenant  to  do. 

(TiNDAL,  Ch.  J. :  You  seem  to  adopt  the  somewhat  quaint 
reasoning  of  Dyer,  Ch.  J.,  in  Hales  v.  Petit.  "  The  felony,"  he 
says,  **  is  attributed  to  the  act ;  which  act  is  always  done  by  a 
living  man,  and  in  his  lifetime,  as  my  brother  Bbown  said ;  for,  he 
said.  Sir  James  was  dead ;  and  how  came  he  to  his  death  ?  It  may 
be  answered,  by  drowning.  And  who  drowned  him  ?  Sir  James 
Hales.  And,  when  did  he  drown  him  ?  In  his  lifetime.  So  that, 
Sir  James  Hales,  being  alive,  caused  Sir  James  Hales  to  die :  and 
the  act  of  the  living  man  was  the  death  of  the  dead  man.  And 
then,  for  this  offence,  it  is  reasonable  to  punish  the  living  man  who 
committed  the  offence,  and  not  the  dead  man.  But,  how  can  he  be 
said  to  be  punished  alive,  when  the  punishment  comes  after  his 
death  ?  Sir,  this  can  be  done  no  other  way  but  by  divesting  out  of 
him,  from  the  time  of  the  act  done  in  his  lifetime,  which  was  the 
r  ♦394  ]  cause  of  his  death,  *the  title  and  property  of  those  things  which  he 
had  in  his  lifetime.") 

Eeferring  to  that  case,  in  a  note  to  2  Bla.  Comm.  p.  409,  Professor 
Christian  observes :  ''  This  must  have  been  a  case  of  notoriety  in  the 
time  of  Shakespeare  ;  and  it  is  not  improbable  that  he  intended  to 
ridicule  this  legal  logic,  by  the  reasoning  of  the  gravedigger  in 
Hamlet,  upon  the  drowning  of  Ophelia  "  (2).  It  was  the  duty  of  the 
covenantor  to  keep  this  an  effective  policy,  not  only  by  doing  all 

(1)  21  B.  E.  479  (2  B.  &  Aid.  746).        None  of  the  pointe  mentioned  by  Dyer 

(2)  Act  V.  Scene  I.    And  see  Sir      (who  states  a  very  sensible  proposition 
J.  Hawkins's  note  in  Stephen's  edition,      in  somewhat  quaint  language)  appear 

The  analogy  between  the  reasoning      to  be  touched,  or  glanced  at,  in  this 
of  the  Lord  Chief  Justice  and  that     supposed  parody, 
of  the  gravedigger  is  not  very  obvious. 


VOL.  Lxxv.]         1847.     C.  P.     5  C.  B.  394—895,  n. 


768 


acts  necessary  on  his  part  to  keep  it  alive,  but  by  abstaining  from      Dobmay 
all  acts  tending  to  its  destruction.  Bobr^ailb. 

(Maijle,  J. :  Suppose  he  had  surrendered  the  policy  to  the  Society : 
that  would  have  been  an  act  not  literally  within  the  terms  of  the 
covenant ;  but,  nevertheless,  it  would  have  been  a  breach  of  that 
covenant  (i)). 

Exactly  so.     The  Court  must  look  at  the  covenant,  and  give  it  a 

reasonable  and  common-sense  construction. 

Cur.  adv.  vnlt. 


The  following  Certificate  was  afterwards  (in  Bilary  Term,  1847) 
sent : 

**  We  have  heard  this  case  argued  by  counsel,  and  have  considered 
it,  and  are  of  opinion  that  John  Watson  Borradaile,  Charles 
Hampden  Turner,  and  William  Cotton,  are  not  entitled  at  law, 
under  the  aforesaid  covenant  of  the  said  Bev.  William  Borradaile, 
deceased,  contained  in  the  said  indenture  of  the  26th  of  June,  1828, 
to  recover  the  said  sum  of  1,000Z.  from  the  said  Abraham  Borradaile, 
as  executor  of  the  said  Bev.  William  Borradaile. 

"T.    COLTMAN. 

"W.  H.  Maule. 
*'C.  Cbbsswell"  (2). 


[396] 


(1)  In  7  Co.  Eep.  15  a,  it  is  said, 
*'and  thereupon  the  case  in  teinps, 
Edw.  I.  Covenant  29,  and  F.  N.  B. 
ivas  put — ^that,  although  the  covenant 
be,  that  he  leave  the  wood  in  as  good 
plight,  &c.,  at  the  end  of  the  term,  if 
the  lessee  cuts  down  the  trees,  the 
lessor  shall  presently  have  an  action 
of  covenant;  for,  it  is  not  possible 
that  he  leave  the  trees,  &c.,  at  the  end 
of  the  term ;  so  that  the  impossibility 
of  the  act  shall  give  a  present  action 
upon  a  future  covenant."  The  case  in 
Fitz.  Abr.  tit.  Covenant,  pi.  29,  runs 
thus:  ''Eh  temps,  Edw.  L  A  man 
leased  a  manor  for  term  of  years,  and 
the  lessee  bound  himself  by  deed  to 
leave  the  messuages  of  the  manor,  and 
all  that  was  within  the  manor,  in  as 
good  state  as  he  had  found  it  during 
the  term;  and  afterwards  the  lessee 
did  waste  in  the  messuages,  and  in  the 
woods,  m  cutting  oaks,  &c. ;  and  the 


lessor  brought  a  writ  of  covenant 
during  the  term.  Mutford,  (Serjt.) : 
The  term  is  not  passed ;  and  it  may 
be,  that,  before  the  end  of  the  term,  it 
^shall  be  redressed.  Therefore  judg- 
ment, if  during  the  term,  action,  &c. 
BERRUfOTox,  (Justice) :  You  have 
done  waste  in  wood.  How  can  you 
say  that  you  can  redress  that?  &c. 
Wherefore  the  defendant  pleaded 
over,  &c." 

In  Sir  Anthony  Maynt^s  case,  5 
Co.  Eep.  20,  it  was  held  that  an 
action  of  covenant  lay  during  the  con- 
tinuance of  the  term,  upon  a  covenant 
to  grant  a  fresh  lease  at  the  expiration 
of  the  term,  the  lessor  having  done  an 
act  which  disabled  him  from  granting 
a  further  lease.  And  see  F.  N.  B. 
145,  K. 

(2)  See  Clift  v.  Schwabe,  71  E.  B. 
404  (3  C.  B.  437).  The  words  of  the 
condition  in   that   policy  were — that 


[  •895,  n.  ] 
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^!^  BAYLEY  r.   BRADLEY, 

[  396  ]  (5  C.  B.  396— 406;  S.  C.  16  L.  J.  C.  P.  206.) 

By  indenture  of  lease,  dated  the  26tli  of  June,  1810,  between  A.  (the 
father  of  the  plaintiff)  and  B.  (the  father  of  the  defendant),  reciting  a 
former  lease  of  the  27th  of  July,  1801,  made  between  W.  S.  and  M.  his  wife, 
and  A.,  which  recited  that  M.  was  entitled  to  moiety  of  lands  in  West  Fen. 
and  to  two-thirds  for  life  or  for  some  other  estate  of  freehold,  and  that  A. 
was  entitled  to  the  other  moiety  and  the  other  third  part,  respectiTely,  or 
some  other  share  of  the  same  lands,  for  some  estate  of  freehold,  &c. ;  by 
which  recited  lease  W.  S.  and  M.  his  wife  demised  the  moiety  and  two-Uurd 
parts  respectiyely  of  M.  to  A.  for  forty  years  from  the  oth  of  April,  1801,  A. 
demised  to  B.,  amongst  other  premises,  the  lands  of  which  M.  was  by  the 
recital  in  the  lease  of  1801,  said  to  be  entitled  to  two- thirds  and  himself,  A., 
to  one-third  (of  the  lands  in  West  Fen),  for  the  remainder  of  the  term  of 
forty  years,  except  the  last  ten  days. 

A.  died  in  1813,  and  B.  in  1818,  leaving  the  plaintiff  and  defendant  their 
respective  representatives. 

The  defendant  continued  in  the  occupation  of  the  lands  in  West  Fen 
down  to  the  time  of  the  trial,  he  and  his  father  having  regularly  paid  rent 
to  the  plaintiff  and  his  father  down  to  Lady  Day,  1841,  when  the  lease  of 
1801  expired. 

In  debt  for  use  and  occupation  of  an  undivided  third  part  of  the  lands  io 
West  Fen,  since  Lady  Day,  1841 : 

Held,  that  the  recital  in  the  lease  of  1801  was  prima  facie  evidence  that 
A.  was  entitled  to  one-third  of  the  lands  in  West  Fen,  in  fee : 

And  that  the  plaintiff  had  a  right  to  treat  the  defendant  as  a  tenant  at 
sufferance  of  the  undivided  third  part,  for  the  period  during  which  he  held 
on  after  the  expiration  of  the  lease,  and  to  sue  him  for  use  and  occupation 
in  respect  thereof. 

Stmbie,  that  the  estoppel  created  by  the  recital,  ceased  upon  the  expiration 
of  the  lease. 

This  was  an  action  of  debt,  for  the  use  and  occupation  of  one 
undivided  third  part  of  certain  lands  in  the  March,  in  the  Isle  of 
Ely,  for  three  years,  ending  on  the  25th  of  March,  1844. 

Plea,  never  indebted. 

The  cause  was  tried  before  Alderson,  £.,  at  the  Cambridge  Summer 
Assizes,  in  1845.     The  facts  appearing  in  evidence  were  as  follows : 

the  policy  should  become  void  if  two,  that  the  terms  of  the  condition 
the  assured  should  die  on  the  high  included  all  acts  of  voluntary  self- 
seas,  or  should  go  beyond  the  limits  of  destruction ;  and  therefore,  tiiat,  if 
Europe,  or  enter  the  military  or  naval  the  assured  voluntarily  killed  himself, 
service,  except  with  the  permission  it  was  immaterial  whether  he  was  or 
of  the  assurers — and  that  ''  every  was  not,  at  the  time,  a  responsible 
policy  by  a  person  on  his  or  her  own  moral  agent. 

life  should  be  void,  if  such  person  The  propriety  of    this    decision  is 

should  commit  suicide,  or  die  by  duel-  understood  to  have  been  doubted  by 

ling  or  the  hands  of  justice."     The  other    Judges     [cp.    fforn  v.   Anglo- 

Court  of  Exchequer  Chamber  held,  by  Australian    Lift    -4m.   Co.  (1861)   30 

the  opinions  of  five  Judges  against  L.  J.  Ch.  511]. 
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In  1788,  Elizabeth  and  Mary  Wakelin  were  entitled  in  moieties,       Batlbt 
amongst  other  property,  to  280  acres  of  land  in  March  Fen.  Bradlbt. 

In  1764,  Mary  Wakelin  purchased  80  acres  of  land  in  West  Fen. 

Upon  the  marriage  of  Elizabeth  Wakelin,  in  1783,  with  Dr.  [  397  ] 
Edward  Bay  ley  (the  father  of  the  plaintiff),  a  fine  was  levied,  and 
a  settlement  was  made,  under  which  Dr.  Bayley  eventually  became 
entitled  to  the  undivided  moiety  of  the  property  that  had  previously 
belonged  to  his  wife.  There  was  no  issue  of  this  marriage.  The 
plaintiff  was  the  son  of  Dr.  Bayley  by  a  second  wife. 

In  1797  Mary  Wakelin  devised  all  her  real  estate,  in  general 
terms,  to  Mrs.  Strong,  the  wife  of  Dr.  Strong,  for  life,  with 
remainders  over.     She  died  in  1798. 

On  the  27th  of  July,  1801,  a  lease  was  granted  by  Dr.  and  Mrs. 
Strong  to  Dr.  Bayley,  of  a  moiety  of  the  230  acres  in  March  Fen, 
and  two  thirds  of  the  80  acres  in  West  Fen,  for  forty  years,  from 
the  5th  of  April  then  last.  It  recited  that  Mrs.  Strong  was  entitled 
to  one  moiety  of  the  280  acres  and  to  two  thirds  of  the  80  acres, 
for  the  term  of  her  life,  or  some  other  estate  of  freehold,  under  the 
will  of  Mary  Wakelin,  or  otherwise;  and  that  Dr.  Bayley  was 
entitled  to  the  other  moiety  and  other  third  part  respectively,  or  some 
other  share  of  the  same  farms,  lands,  &c.,  for  some  estate  of  freehold. 

By  an  indenture  dated  the  26th  of  June,  1810,  made  between 
Dr.  Bayley,  the  father  of  the  plaintiff,  of  the  one  part,  and  George 
Bradley,  the  father  of  the  defendant,  of  the  other  part,  reciting  the 
lease  of  the  27th  of  July,  1801 ;  and  further  reciting  that  Mrs. 
Margaret  Strong  was,  at  the  date  of  the  said  lease  of  the  27th  of 
July,  1801,  seised  of  some  estate  of  freehold,  under  the  will  of 
Mary  Wakelin,  as  well  of  the  said  two  undivided  third  parts  of  the 
said  two  farms  containing  80  acres  as  of  the  undivided  moiety  of  a 
messuage  and  several  pieces  of  fen  ground  adjoining  thereto ;  and 
that  Dr.  Bayley  had  lately  sold  and  conveyed  to  the  said  George 
Bradley,  the  other  undivided  moiety  of  the  said  messuage  and 
pieces  of  fen  ground,  and  had  agreed  to  demise  to  him,  as  well  the 
whole  of  the  said  two  farms  containing  the  80  acres  *as  the  other  [  *898  ] 
moiety  of  the  said  messuage  and  pieces  of  fen  ground,  for  so  much 
of  the  remainder  of  the  term  of  him.  Dr.  Bayley,  under  the  lease 
of  the  27th  of  July,  1801,  as  was  thereinafter  mentioned,  the  said 
Dr.  Bayley  demised  to  George  Bradley  the  two  farms,  containing  the 
80  acres,  and  an  undivided  moiety  of  the  said  messuage  and  pieces 
of  fen  ground,  for  the  remainder  of  the  term  of  forty  years,  granted 
by  the  lease  of  the  27th  of  July,  ISOl,  except  the  last  ten  days. 
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Baylbt  Dr.  Bayley  died  in  1818,  leaving  the  plaintiff,  his  only  son,  and 

Bradlkt.     ^^^^  &nd  pergonal  representative. 

George  Bradley  died  in  1818,  and  his  son  and  executor,  the. 
defendant,  continued  to  occupy  the  premises  in  question  until  the 
expiration  of  the  lease  on  the  5th  of  April,  1841,  paying  rent  to  the 
plaintiff  down  to  that  time ;  since  which  the  rent  for  the  entirety  of 
the  80  acres,  had  been  paid  to  Mrs.  Strong,  who  had  survived  her 
husband,  and  was  still  living. 

On  the  part  of  the  defendant,  it  was  objected,  that,  assuming  the 
plaintiff  to  be  entitled  to  an  undivided  third  part  of  the  80  acres, 
his  remedy  was  misconceived,  for  that  he  should  have  proceeded 
by  ejectment,  and  not  by  an  action  for  use  and  occupation. 

The  learned  Judge  thereupon  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit,  if  the  holding  over,  after  the  expiration  of  the 
lease  of  July,  1810,  did  not  preclude  him  from  raising  the  question. 

The  defendant  then  put  in  a  deed  of  1764,  purporting  to  convey 
to  Mary  Wakelin  the  entirety  of  the  80  acres,  and  called  witnesses 
for  the  purpose  of  showing  that  Dr.  Bayley  had  no  title  to  any  part 
of  the  80  acres,  but  that  the  whole  was  in  Mrs.  Strong. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  the  acceptance 
of  the  lease  of  the  27th  of  July,  1810,  containing  the  recitals  above 
referred  to,  estopped  George  Bradley,  and  those  claiming  under 
I  *399  ]  him,  from  controverting  *the  title  so  recited  ;  and  that  the  evidence 
offered  on  the  part  of  the  defendant,  failed  to  establish  Mrs.  Strong's 
title  to  the  whole  80  acres. 

It  being  agreed  that  there  was  nothing  to  be  left  to  the  jury,  the 
learned  Judge  directed  them  to  find  a  verdict  for  the  plaintiff, 
damages  S2L,  reserving  to  the  defendant  leave  to  move  that  a 
verdict  might  be  entered  for  him. 

Channelly    Serjt.,    in    Michaelmas  Term,   1845,    accordingly 
obtained  a  rule  nisi. 

Byles,   Serjt.,   and  O'Malley,  in  Easter  Term   last,    showeil 
cause : 

There  was  no  distinct  evidence  to  show  how  Dr.  Bayley  had 
acquired  an  interest  in  the  80  acres.  But,  in  the  lease  of  the  27th 
of  July,  1801,  from  Dr.  and  Mrs.  Strong  to  Dr.  Bayley,  which  is 
proved  by  the  recital  in  the  indenture  of  the  26th  of  June,  1810, 
one  third  of  the  80  acres  is  treated,  as  belonging  to  him ;  and  from 
that  time  down  to  1841,  his  title  remained  undisputed. 
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(WiLDB,  Ch.  J. :  Does  the  lease  operate  as  an  estoppel  except      batlbt 
during  the  term  ?)  bradlby. 

A  tenant  is  at  all  times  (i)  estopped  from  disputing  the  title  of  his 
landlord  :  Richards  v.  Holditch  (2) ;  Balls  v.  Westwood  (3) ;  Doe  d. 
Knight  v.  Lady  Smythe  (4) ;  Cooper  v.  Blandy  (6) :  Doe  d.  Bidlen  v. 
MUls{6).    *    *     The  defendant  was  bound  by  the  same  estoppel        [400] 
that  bound  his  father. 

(V.  Williams,  J. :  The  question  is,  whether  the  estoppel  does  not 
end  with  the  term.) 

The  estoppel  is  limited  in  point  of  extent ;  but  there  is  no  authority 
for  saying  that  it  is  limited  in  point  of  time. 

(Wilde,  Ch.  J. :  In  Co.  Litt.  47  b,  it  is  said,  that,  "  if  a  man  take 
a  lease  for  years  of  his  own  land  by  deed  indented,  the  estoppel 
doth  not  continue  after  the  term  ended ;  for,  by  the  making  of  the 
lease  the  estoppel  doth  grow,  and,  consequently,  by  the  end  of  the 
lease,  the  estoppel  determines."  The  only  qualification  I  am  aware 
of,  that  has  been  engrafted  upon  that  rule,  is,  that,  if  the  tenant 
came  into  possession  under  the  lessor,  he  must  restore  the  possession 
before  he  disputes  the  title.) 

If  the  estoppel  is  not  conclusive  upon  the  defendant,  it  at  all  events 

throws  upon  him  the  burthen  of  showing  that  the  title  was  accepted 

and  rent  paid,  under  misapprehension  or  *mistake.     Here,  no  title       [  •40i  ] 

is  shown  in  Mrs.  Strong,  or  in  any  one  else.     And  it  is  quite  clear 

that  the  plaintiff  has  a  good  title  by  possession,  under  the  8  &  4 

Will.  IV.   c.   27,  even  as  against  Mrs.  Strong ;  Doe  d.  Corbyn  v. 

Brainston  (7). 

ChanneU,  Serjt.,  and  Daseiit,  in  support  of  the  rule : 

The  first  question  is,  whether  the  defendant  is  bound  by  the  mis- 
recital,  in  the  deed  of  1810,  of  the  lease  of  the  27th  of  July,  1801. 

(Crbsswell,  J. :  The  lessee  and  his  representative  having  held 
under  the  lease,  down  to  the  end  of  the  term,  how  can  you  now 
contend  that  the  recital  is  untrue  ?) 

(1)  Sed  vide,  per  Cresswell,  J.,  71  (4)  16  B.  R.  486  (4  M.  &  S.  347). 
R.  R.  327  (3  C.  B.  229).  (5)  41  R.  R.  555  (1  Bing.  N.  C.  45). 

(2)  2  Selw.  N.  P.  10th  ed.  p.  1393,  (6)  41  R.  R.  364  (2  Ad.  \fc  EI.  17;  4 
u.  (2).  Nev.  &  M.  25). 

(3)  2  Camp.  11.  (7)  3  Ad.  &  El.  63, 
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Baylky  The  estoppel,  at  all  events,  ceases  with  the  term  (i).  This  is  settled 
Bradley.  ^Y  ^^e  passage  cited  from  Co.  Litt.  47  b.  It  is  quite  clear,  how- 
ever, that  use  and  occupation  will  not  lie  here.  To  entitle  the 
plaintiff  to  maintain  such  an  action,  there  must  be  some  contract, 
express  or  implied :  the  mere  occupation  by  the  defendant  is  not 
enough.     [They  cited  Freeninn  v.  Jury  (2).] 

[  402  ]  (Wilde,  Ch.  J. :  There  was  no  actual  occupation  in  that  case 

during  the  period  for  which  the  rent  was  claimed.  And  Alder- 
son,  J.,  in  a  subsequent  case,  Woodcock  v.  Niith  (s),  says:  "If  this 
case  depended  on  the  principle  said  to  have  been  laid  down  by  Lord 
Tenterden  in  Freeman  v.  Jury,  I  should  pause  before  I  gave  it  my 
assent."     In  truth,  the  case  has  no  application  whatever  here.) 

Place  V.  Ashby  (4)  is  to  the  same  effect,     ♦     *     * 

[  403  ]  There  was  evidence  to  show  that  the  plaintiff,  after  the  expiration 

of  the  lease  of  the  27th  July,  1801,  assented  to  the  defendant's 
holding  the  entirety  of  the  80  acres  as  tenant  to  Mrs.  Strong. 

{O'Malley  objected  that  this  was  a  point  not  mentioned  at  the 
trial.) 

Cur.  adv.  rvli. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  debt,  for  the  use  and  occupation  of  one 
undivided  third  part  of  certain  lands,  &c.,  for  three  years,  ending  on 
the  25th  of  March,  1844.     The  defendant  pleaded,  never  indebted. 

At  the  trial  before  Alderson,  B.,  the  plaintiff  put  in  evidence  an 
indenture  dated  the  26th  of  June,  1810,  made  between  Edward 
Bay  ley  (the  father  of  the  plaintiff)  of  the  one  part,  and  George 
Bradley  (the  father  of  the  defendant)  of  the  other  part.  This  deed 
recited  a  former  lease,  dated  the  27th  of  July,  1801,  and  made 
between  the  Bev.  William  Strong,  and  Margaret,  his  wife,  of  the 
one  part,  and  the  said  Edward  Bayley,  of  the  other  part,  which 
recited  that  the  said  Margaret  was  entitled  to  one  moiety  of  part, 
nnd  to  two  thirds  of  other  parts,  of  the  several  farms,  lands,  &c., 
thereinafter  mentioned,  or  some  of  them,  for  the  term  of  her  life,  or 
some  other  estate  of  freehold,  under  the  will  of  Mary  Wakelin,  or 

(1)  *'  But  it  has   continuance  with  Blundelly.  Baughy  Sir  W.  Jones,  317. 

respect  to  all  things  which  occurred  (2)  Moo.  &  Mai.  19. 

during  the  term:"  per  Jones,  (the  (3)  8  Bing.  170:  1  Moo.  *  8c.  317. 

reporter,  then  a  justice  of  K  B.)  in  (4)  1)  L.  J.  (N.  Jf.)  K.  B.  17-1. 
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otherwise,  and  that  the  said  Edward  Bayley  was  entitled  to  the      Batlet 

other  moiety,  and  other  third  part,  respectively,  or  some  other     BnADLvr. 

share  of  the  same  farms,  lands,  &c.,  for  some  estate  of  freehold, 

and  that  it  had  been  agreed  that  the  said  William  and  Margaret 

Strong  should  lease  their  interest  in  the  said  farms,  lands,  &c.,  *to       [  ^^04  ] 

the  said  Edward  Bayley ;  and  it  then  contained  a  demise  for  the 

said  William  and  Margaret  Strong  of  an  undivided  moiety  of  a 

farm  in  March  Fen,  and  two  undivided  third  parts  of  two  farms  in 

West  Fen,  containing  eighty  acres,  and  all  other  lands,  &c.,  in  the 

parish  of  March,  of  which  the  said  Margaret  was  devised  of  any 

estate  of  freehold,  under  the  will  of  the  said  Mary  Wakelin,  to  hold 

unto  the  said  Edward  Bayley,  for  the  term  of  forty  years  from  the 

5th  of  April  then  last  past,  at  the  rent  of  60Z.,  payable  half-yearly. 

After  these  recitals,  the  deed  of  June  26th,  1810,  proceeded  further 

to  recite  that  the  said  Margaret  Strong  was,  at  the  date  of  the  said 

lease  of  July  27th,  1801,  seised  of  some  estate  of  freehold,  under 

the  will  of  the  said  Mary  Wakelin,  as  well  of  the  said  two  undivided 

third  parts  of  the  said  two  farms  containing  eighty  acres,  as  of  the 

undivided  moiety  of  a  messuage  and  several  pieces  of  fen  ground 

adjoining  thereto ;  and  that  the  said  Edward  Bayley  had  lately  sold 

and  conveyed  to  the  said  George  Bradley  the  other  undivided 

moiety  of  the  said  messuage  and  pieces  of  fen  ground,  and  had 

agreed  to  demise  to  him,  as  well  the  whole  of  the  said  two  farms 

containing  the  eighty  acres,   as  the  other  moiety  of  the    said 

messuages  and  pieces  of  fen  ground,  for  so  much  of  the  remainder 

of  the  term  of  him,  the  said  Edward  Bayley,  under  the  lease  of 

July  27th,  1801,  as  was  thereinafter  mentioned :  and  then  followed 

a  demise  from  the  said  Edward  Bayley  to  the  said  George  Bradley, 

of  the  two  farms  containing  eighty  acres,  and  an  undivided  moiety 

of  the  said  messuage  and  pieces  of  fen  ground,  for  the  remainder  of 

the  term  of  forty  years,  granted  by  the  lease  of  July  27th,  1801, 

except  only  the  last  ten  days. 

It  was  then  proved  that  Edward  Bayley  (the  lessor)  died  in  1818, 
leaving  the  plaintiff,  his  only  son  and  real  and  personal  repre- 
sentative; and  that  George  Bradley  (the  lessee)  died  in  1818, 
leaving  the  defendant  his  son  *and  personal  representative ;  that  [  '^os  ] 
George  Bradley  held  the  lands  demised  by  the  lease  of  1810,  until 
his  death,  when  the  defendant  succeeded  him  in  the  occupation*, 
and  continued  to  occupy  till  the  time  of  the  trial ;  that  the  rent  was 
regularly  paid,  by  George  Bradley  and  the  defendant,  to  Edward 
Bayley  and  the  plaintiff,  up  to  Lady  Day,  1841,  when  the  lease 

B.B. — VOL.  Lxxv.  4y 
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Batlbt      expired.    And  it  also  appeared,  that,  in  December,  1841,  thedefen- 
Bbadlst.     dant  paid  to  Margaret  Strong  (who  was  shown  to  be  still  alive,  having 
survived  her  husband,)  rent  for  the  entirety  of  the  eighty  acres. 

On  this  evidence,  the  plaintiff  sought  to  recover  for  the  use  and 
occupation  of  one  undivided  third  part  of  the  eighty  acres.  At 
the  close  of  the  plaintiff's  case,  it  was  objected  by  the  counsel 
for  the  defendant,  that  an  action  for  use  and  occupation  would  not 
lie;  and  that  the  plaintiff  ought  to  have  brought  ejectment:  where- 
upon the  learned  Judge  gave  leave  to  enter  a  nonsuit,  in  case  the 
holding  on  after  the  expiration  of  the  lease  did  not  raise  the 
question  of  the  defendant  being  tenant,  or  holding  by  sufferance 
of  the  plaintiff. 

The  counsel  for  the  defendant  then  proceeded  to  call  witnesses, 
and  produce  documents,  which,  as  he  contended,  showed  that  the 
plaintiff  had  no  right  to  maintain  the  action,  inasmuch  as  this 
evidence  demonstrated  that  neither  Edward  Bayley  or  the  plaintiff 
had,  in  fact,  any  title  to  the  undivided  third  part  of  the  eightj 
acres,  but  that  it  was  in  Mrs.  Strong. 

The  counsel  for  the  plaintiff,  on  the  other  hand,  insisted  that 
the  acceptance  of  the  lease,  and  the  recitals  therein,  estopped  the 
defendant  from  relying  on  such  evidence,  even  if  it  amounted  to 
proof  of  want  of  title,  which,  however,  he  denied. 

The  counsel  on  both  sides  agreeing  that  there  was  no  fact  in 
dispute  for  the  jury  to  settle,  the  learned  Judge  directed  a  verdict 
for  the  plaintiff  for  82{. ;  and  gave  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 
[  406  ]  A  rule  having  been  obtained  accordingly,  three  questions  were 

discussed  in  the  argument  before  this  Court :  first,  whether  the 
defendant  was  estopped  from  denying  the  plaintiff's  title ;  secondly, 
whether,  supposing  there  was  no  estoppel,  the  defendant  had 
succeeded  in  showing  that  the  title  was  not  in  Edward  Baylej  or 
the  plaintiff,  but  in  Mrs.  Strong ;  thirdly,  whether  the  action  for 
use  and  occupation  would  lie,  supposing  that  the  defendant  had 
failed  to  show  that  the  title  was  not  in  the  plaintiff. 

On  the  first  question,  the  Court  was  of  opinion,  that,  at  all  events, 
the  lease  established  a  prima  facie  case  of  title  in  the  plaintiff, 
which  the  evidence  adduced  by  the  defendant  was  not,  in  point 
of  fact,  in  the  judgment  of  the  Court,  suflBciently  strong  to  rebut: 
so  that,  even  supposing  the  first  question  to  be  decided  in  favour  of 
the  defendant,  the  second  must  be  decided  in  favour  of  the  plaintiff. 
On  the  third  question,  the  Court  is  of  opinion  that  the  objection 
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taken  by  the  defendant  at  the  trial,  has  no  foundation ;  for,  that      Batut 
the  plaintiff  had  a  right  to  treat  the  defendant  as  a  tenant  at     bbadlbt. 
safiferanee  of  the  undivided  third  part  of  the  eighty  acres,  for  the 
period  during  which  he  held  on  after  the  expiration  of  the  lease, 
and  to  sue  him  for  use  and  occupation  in  respect  thereof. 

Another  ground  was  also  taken  by  the  counsel  for  the  defendant, 
on  the  agreement,  as  to  the  third  question,  viz.  that  the  evidence 
adduced  at  the  trial  showed  that  the  plaintiff  had  in  fact  assented 
to  the  defendant's  holding  on  the  whole  of  the  eighty  acres  as 
tenant  to  Mrs.  Strong.  But,  on  reference  to  the  Judge's  notes,  it 
is  plain  that  no  such  point  was  taken  at  the  trial;  and,  conse- 
quently, we  think  that  the  defendant  ought  not  to  be  allowed  to 
raise  it  on  the  argument  upon  the  rule,  which  must,  therefore,  be 

discharged. 

Rule  discharged. 


DOE  D.   GAINS  V.   EOUSE  (1).  i848. 

^   ^  Jan,  16, 

(5  C.  B.  422^28 ;  S.  0.  nom.  Doe  d.  Gains  v.  Boast,  17  L.  J.  C.  P.  lOS;;  

12  Jur.  99.)  [  422  ] 

The  testator,  who  had  a  wife  Mary,  to  whom  he  was  married  in  1834,  and 
who  survived  him,  in  1840  went  through  the  ceremony  of  marriage  with  a 
woman  whose  Christian  name  was  Caroline,  and  who  continued  to  reside 
with  him  to  the  time  of  his  death.  Shortly  before  his  decease,  he,  by  his 
will,  devised  certain  property  to  **  my  dear  wife  Caroline,  her  heirs,  &c., 
absolutely : "  Held,  that  Caroline  took  under  this  devise,  notwithstanding 
the  entire  description  was  not  applicable  to  her. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of 
certain  premises  in  Osborn  Street,  Whitechapel. 

At  the  trial,  before  Wilde,  Ch.  J.,  at  the  sittings  at  Westminster 
after  the  last  Term,  it  appeared  that  the  lessor  of  the  plaintiff, 
Caroline  Gains,  claimed  the  premises  in  question,  as  devisee  under 
the  will  of  one  John  Gains,  whose  heir-at-law  the  defendant  was. 
By  his  will,  bearing  date  the  7th  of  November,  1845,  the  testator 
devised  as  follows  :  "  As  to  all  my  freehold  messuage  or  tenement 
situate  No.  5,  Osborn  Street,  Whitechapel,  in  the  county  of  Middlesex, 
and  also  my  ready  money,  household  furniture,  plate,  &c.,  I  give, 
devise,  and  bequeath  the  same,  and  every  part  thereof,  *unto  C  *^^^  J 
my  dear  wife  Caroline,  her  heirs,  executors,  and  administrators, 
absolutely." 

It  was  proved  that  the  lessor  of  the  plaintiff  went  through  the 
ceremony  of  marriage  with  the  testator  at   St.   Paul's  church, 

<1)  See  Grant  v.  Grant  (1870)  L.  E.  5  0.  P.  380,  387, 39  L.  J.  0.  P.  140.^J.G.P. 
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Dob  (L       Islington,  some  time  in  the  year  1840,  and  that  she  resided  wiih 
9.  him,  as  his  wife,  down  to  the  time  of  his  death,  which  took  place 

^^^«-       on  the  20th  of  November,  1845. 

On  the  part  of  the  defendant,  it  was  proved,  that,  at  the  time  of 
his  supposed  marriage  with  the  lessor  of  the  plaintiff,  the  testator 
had  a  wife  (Mary)  living,  to  whom  he  was  married  on  the  3rd  of 
March,  1884,  and  who  survived  him :  and  it  was  thereupon  sub- 
mitted that  the  real  wife,  and  not  the  lessor  of  the  plamtiff, 
answered  the  description  in  the  will. 

The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff ;  reserving  leave  to  the  defendant  to  enter  the  verdict  the 
other  way,  in  case  the  Court  should  be  of  opinion  that  the  lessor  of 
the  plaintiff  was  not  entitled. 

Hawkins  now  moved  accordingly  : 
The  lessor  of  the  plaintiff  clearly  does  not  answer  the  description 
in  the  will :  if  any  body  does,  it  is  the  lawful  wife. 

(Mauls,  J. :  The  testator  could  hardly  have  meant  to  refer  to 
the  latter,  when  he  speaks  of  his  dear  wife,  seeing  that  he  had 
repudiated  her,  and  contracted  an  engagement  of  some  sort  with 
another  woman.  There  is  an  old  maxim,  that  *'  Veritas  nomim 
tollit  errorem  demonstationis") 

Np  doubt,  a  close  or  a  farm  might  pass  by  an  incorrect  description. 

(V.  Williams,  J. :  There  was  no  person  answering  to  the  descrip- 
tion in  the  will,  but  the  woman  Caroline.) 

Mauls,  J. :  Suppose  the  testator  had  gone  on  to  give  Is.  to  "  my 
lawful  wife  Mary,"  would  there  then  have  been  any  doubt?) 

Perhaps  not.     [He  cited  Bagley  v.  MoUard  (i),  Pitcaime  v.  Brase  (2), 
Mounsey  v.  Blamirc  (8),  Doe  d.  Brown  v.  Brown  (4),  and  Hiscocks  v. 
[  424  ]       Hiscocks  (6).]    There  was  no  evideiA^e  in  this  case  that  Caroline  was 
called  the  testator's  wife  in  the  neighbourhood. 

(Wilde,  Ch.  J. :   He  married  her. 

V.  WiLUAMS,  J. :  In  Mounsey  v.  Blamire^  the  struggle  was  to 
make  "  heir  "  mean  "  next  of  kin.") 

[  426  ]       *     *     Suppose  this  had  been  a  devise  to  my  children  John  and 

(1)  32  R.  E.  281  (1  Rubs.  &  My.  581).  (3)  28  R.  R.  133  (4  Russ.  384). 

(2)  Finch,  403;  cited  1  Jarman  on  (4)  11  East,  441. 

W;ilp,  331.  (5)  62  R.  R.  748  (5  M.  &  W.  268). 
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William,  and  the  testator  had  left  two  sons  bearing  those  names       Oob  d. 
by  each  wife,  could  the  children  by  the  second  wife  have  taken  ?  ^^^^ 


V, 

iionsM. 


(Cresswell,  J. :  To  make  the  case  parallel  with  the  present,  the 
devise  should  have  been  to  the  children  of  my  wife  Caroline.  Could 
there  have  been  any  doubt  in  that  case  ? 

Maule,  J. :  To  make  the  parallel  complete,  both  wives  should  be 
named  Caroline.) 


Maule,  J. :  [  ^S6  ] 

I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case. 
The  testator  devises  the  premises  in  question  to  his  '^  dear  wife 
Caroline."  That  is  a  devise  to  a  person  by  name,  and  one  which 
appears  to  be  that  of  the  lessor  of  the  plaintiff.  There  is  no  com- 
petition with  any  one  else  of  the  same  name,  to  whom  it  can  be 
suggested,  that  the  will  intended  to  refer.  The  only  question  is, 
whether  the  lessor  of  the  plaintiff,  not  being  the  lawful  wife  of  the 
testator,  properly  fills  the  description  of  his  "  dear  wife  Caroline." 
Formerly,  the  name  was  held  to  be  the  important  thing.  This  is 
shown  by  the  25th  maxim  of  Lord  Sacon,  to  which  I  before 
adverted,  "  Veritas  nominis  toUit  errorem  demonstrationist*^ — and 
which  he  illustrates  by  the  following  example :  "  So,  If  I  grant 
land,  Ejpiscopo  nunc  Londinensi,  qui  me  erudivit  in  jnieritid ;  this  is 
a  good  grant,  although  he  never  instructed  me."  That  rule  has, 
no  doubt,  been  relaxed  in  modern  times,  and  has  given  place  to 
another,  that  the  construction  of  the  *devi8e  is  to  be  governed  by  [  *iS7  ] 
the  evident  intention  of  the  testator.  There  are  cases  in  which  the 
Courts  have  gone  some  length  in  opposition  to  the  actual  words  of 
the  will;  but  always  with  a  view  to  favouring  the  apparent  or 
presumed  intention  of  the  testator.  Here,  however,  the  struggle 
against  the  old  rule,  is,  not  that  the  intention  of  the  testator  may 
be  best  effectuated  by  a  departure  from  it,  but  to  get  rid  of  a  devise 
to  the  person  who  was  really  intended  to  take.  Here  is  a  person 
fitly  named,  and  there  can  be  no  reasonable  doubt  that  she  was  the 
person  intended.  It  being  conceded  that  it  was  the  testator's 
intention  that  Caroline  should  have  the  property,  and  he  having 
mentioned  her  by  an  apt  description,  I  see  no  ground  for  holding, 
that,  because  the  words  "my  dear  wife  "  are  not  strictly  applicable 
to  her,  the  intention  of  the  testator  should  fail,  and  the  property 
go  to  some  one  to  whom  he  did  not  mean  to  give  it.    Caroline  was 
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DoB  d.       de  facto  the  testator's  wife ;  and  she  lived  with  him,  as  such,  down 

^J."^       to  the  time  of  his  death.    It  is  possible  that  the  first  marriage  may 

RouBB.       jjqj  Jjj^^q  Ij^jj  ^  yjjj^  Qjj^^    ^t  j^jl  events,  if  Mary  was  his  lawful 

wife,  all  that  can  be  said  is  that  the  testator  had  been  guilty  of 
bigamy.  It  is  not  the  case  of  a  description  that  is  altogether 
inapplicable  to  the  party,  but  of  a  description  that  is,  in  a  popular 
sense,  applicable.  The  competition  is  between  one  whom  the 
testator  clearly  did  mean,  and  another  whom  it  is  equally  clear 
that  he  did  not  mean.  Interpreting  the  language  he  has  used,  in 
its  proper  and  legitimate  manner,  and  regard  being  had  to  the 
circumstances  existing  at  the  time  of  the  execution  of  the  will, 
there  can  be  no  doubt  that  the  intention  of  the  testator  is  best 
effectuated  by  holding  that  the  lessor  of  the  plaintiff  is  the  person 
designated,  and  that  apt  words  have  been  used  to  convey  the 
property  in  question  to  her. 

[  428  ]       Cbbsswell,  J. : 

I  am  entirely  of  the  same  opinion,  and  for  the  reasons  stated  by 
my  brother  Maulb.  The  rule  upon  which  we  are  now  acting,  is 
precisely  that  laid  down  by  Lord  Abinobb  in  Doe  v.  HUcocks. 

The  rest  of  the  Court  cdhcurring, 

Rule  refused. 

1848.  FINCH  V.  MILLER 

Jan.  14 
Z_  (o  C.  B.  428—436.) 

[  428  ]  ^  tender  of  a  quarter's  rent,  coupled  with  a  demand  of  a  receipt  to  a 

particular  day,  the  contest  between  the  parties  being  whether  one  or  two 
quarters'  rent  were  due,  is  not  a  valid  tender. 

A.  held  premises  of  B.  under  a  lease  for  three,  seven,  or  ten  years,  deter- 
minable  on  notice ;  with  a  stipulation  that  the  amount  of  a  quarter's  rent 
should  be  paid  by  A.  on  taking  possession,  which  was  to  be  allowed  to  him 
for  the  last  quarter's  rent,  "on  the  determination  of  the  said  tenancy.'* 
After  a  notice  to  determine  the  lease  at  the  expiration  of  the  third  year  had 
been  given,  and  before  its  expiration,  the  parties  verbally  agreed  that  A. 
should  continue  tenant  for  another  year,  no  express  mention  being  made  of 
the  terms  of  the  tenancy : 

Held,  that  the  above  was  in  substance  a  stipulation  for  a  forehand  rent ; 
and  that,  in  the  absence  of  any  express  mention  of  other  terms,  A.  oontintted 
to  hold  subject  to  the  terms  of  the  original  lease :  and,  consequently,  that 
the  payment  made  on  taking  possession,  was  applicable  to  the  last  quarter 
of  the  fourth  year. 

Beplevin,  for  taking  certain  goods  and  chattels  of  the  plaintiflf, 
on  the  9th  of  February,  1847,  and  unjustly  detaining  the  same. 
The  defendant,  as  bailiff  of  William  Pilbeam,  i?ell  acknowledged 
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the  taking  of  the   said   goods    and   chattels  in  the  declaration       Finob 

mentioned,  in  the  said  dwelling-house  in  which  &c.,  and  justly      Miu.bb. 

&c,f  because  he  said  that  the  plaintiff,  for  a  long  time,  to  wit,  for 

the  space  of  two  quarters  of  a  year  next  before,  and  ending  on  the 

25th  of  December,  1846,  and  from  thence  until  and  at  the  said  time 

when  4&C.,  held  and  enjoyed  the  said  dwelling-house  in  which  &c., 

with  the  appurtenances,  as  tenant  thereof  to   the  said  William 

Pilbeam,  by  virtue  of  a  certain  *demise  thereof  to  him  the  plaintiff      [  *^29  ] 

theretofore  made,  at  and  under  a  certain  yearly  rent,  to  wit,  the 

yearly  rent  of  88!.,  payable  quarterly,  on  the  25th  of  December, 

&c.,  in  every  year,  by  even  and  equal  portions;  and  because  the  sum 

of  19/.  of  the  rent  aforesaid,  for  the  said  space  of  two  quarters  of  a 

year,  ending  as  aforesaid  on  the  said  25th  of  December  in  the  year 

aforesaid,  and  from  thence,  and  until  and  at  the  said  time  when 

dec.,  was  due  and  in  arrear  from  the  plaintiff  to  the  said  William 

Pilbeam,  he,  the  defendant,  as  bailiff  of  the  said  William  Pilbeam, 

well  acknowledged  the  taking  of  the  said  goods  and  chattels  in  the 

said  dwelling-house  in  which  &c.,  and  justly  &c.,  as,  for,  and  in 

the  name  of,  a  distress  for  the  said  rent  so  due  and  in  arrear  to 

the  said  William  Pilbeam  as  aforesaid ;  and  that  the  said  rent 

still  remained  in  arrear  and  unpaid, — ^verification,  and  prayer  of 

judgment  and  a  return  &c. 

The  plaintiff  pleaded  in  bar, — first,  non  tenuit. 

Secondly,  as  to  the  sum  of  91.  10^.,  parcel  of  the  said  rent  or  sum 
of  19Z.  in  the  cognisance  alleged  to  be  due  and  in  arrear  and  unpaid 
from  the  plaintiff  to  the  said  William  Pilbeam,  that  no  part  of  the 
said  sum  of  92.  10s.,  at  the  said  time  when,  &c.,  was  in  arrear, 
modo  et  forma,  concluding  to  the  country  :  And,  as  to  the  sum  of 
9Z.  108.,  residue  of  the  said  rent  or  sum  of  191.  in  the  said  cog- 
nisance alleged  to  be  due  and  in  arrear  and  unpaid  from  the 
plaintiff  to  the  said  William  Pilbeam,  that,  after  the  said  25th  of 
December,  1846,  and  before  the  said  time  when  &c.,  to  wit,  on  the 
6th  of  February,  1847,  the  plaintiff  tendered  and  offered  to  pay 
to  the  said  William  Pilbeam  the  said  sum  of  91.  lOs.,  which  the 
said  William  Pilbeam  then  refused  to  accept  and  receive  of  and 
from  the  plaintiff;  and  that,  after  the  said  tender,  and  before  the 
said  distress  was  so  made  and  taken  as  aforesaid,  no  request  or 
demand  of  *the  said  sum  of  91.  lOs.  was  ever  made  by  or  on  the  [  *4S0  ] 
behalf  of  the  said  William  Pilbeam.    Verification,  &c. 

Thirdly,  as  to  the  sum  of  9Z.  10«.,  parcel  of  the  said  rent  of  19Z., 
in  the  said  cognisance  alleged  to  be  due  and  in  arrear  and  unpaid 
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FiKOR       from  the  plaintiff  to  the  said  William  Pilbeam,  riens  in  arrere; 

ifiLLBB.  concluding  to  the  country :  And,  as  to  the  sum  of  9L  10s.  residue 
of  the  said  rent  or  sum  of  19L  in  the  said  cognisance  alleged  to  be 
due  and  in  arrear  and  unpaid  from  the  plaintiff  to  the  said  William 
Pilbeam,  that,  after  the  said  25th  of  December,  1846,  and  before 
the  said  time  when  &c.,  to  wit,  on  the  9th  of  February,  1647,  the 
plaintiff  tendered,  and  offered  to  the  defendant  to  pay,  to  the 
defendant,  then  being  the  bailiff  of  the  said  William  Pilbeam,  and 
by  him  duly  authorised  to  receive  the  said  rent,  and  to  make  the 
said  distress,  the  said  sum  of  91.  10s.,  being  the  residue  of  the  said 
rent  in  the  said  cognisance  alleged  to  be  due,  which  the  defendant 
then  wholly  refused  to  accept  from  the  plaintiff,  and  afterwards 
unjustly  took  and  detained  the  said  goods,  &c.    Verification,  Jcc. 

The  defendant,  by  his  replication,  joined  issue  on  the  first  plea  in 
bar,  and  also  upon  the  second  plea  in  bar,  so  far  as  the  same 
related  to  the  sum  of  9{.  10s.  therein  first  mentioned,  parcel,  &c., 
in  the  said  cognisance  alleged  to  be  due  and  in  arrear  and  unpaid 
from  the  plaintiff  to  Pilbeam  ;  and,  as  to  the  said  second  plea  in 
bar,  as  to  the  said  sum  of  91.  10«.,  residue  of  the  said  rent  or  sum 
of  192.,  he  traversed  the  alleged  tender  to  Pilbeam.  And  he  joined 
issue  on  the  third  plea  in  bar,  so  far  as  the  same  related  to  the 
sum  of  91.  10s.  therein  first  mentioned,  parcel  &c.,  in  the  said 
cognisance  alleged  to  be  due  and  in  arrear  and  impaid  from  the 
plaintiff  to  Pilbeam  ;  and,  as  to  the  said  third  plea  in  bar  to  the 
said  sum  of  92.  10^.,  residue  of  the  said  rent  or  sum  of  192.,  he 
[  •iSi  ]      "i^traversed  the  alleged  tender  to  the  defendant.     Issue  thereon. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  the  last  Term.  The  facts  were  as  follows  :  On  the 
9th  of  September,  1843,  Pilbeam  let  certain  premises  to  the 
plaintiff  under  the  following  agreement,  signed  by  the  plaintiff  and 
Pilbeam : 

*'  Memorandum  of  an  agreement  made  and  entered  into  this  9th 
of  September,  1843,  between  W.  N.  Finch,  of  the  one  part,  and 
William  Pilbeam  of  the  other  part.  The  said  W.  N.  Finch  agrees 
to  take,  and  the  said  W.  Pilbeam  agrees  to  let,  the  house  and 
premises  situate,  &c.,  for  a  term  of  three,  seven,  or  ten  years, 
commencing  the  29th  of  September,  1843,  at  the  yearly  rent  of 
882.  per  annum,  payable  quarterly,  the  said  W.  N.  Finch  paying  all 
taxes  except  land-tax,  income-tax,  and  sewer-rate ;  the  said  tenancy 
to  be  determined   by  either  party,  upon  his  giving  six  months' 
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notice  of  his  intention  so  to  do ;  such  notice  to  expire  at  the  end  Finoh 
of  either  of  the  said  terms  of  three,  seven,  or  ten  years.  The  said  millbb. 
W.  Pilbeam  agrees  within  a  week,  to  put  and  place  an  ironing- 
board  in  the  front  kitchen,  and  a  copper,  &c.  &c.  And  the  said 
W.  N.  Finch  agrees,  upon  the  completion  thereof,  and  upon  posses- 
sion being  given,  to  pay  to  the  said  W.  Pilbeam  the  sum  of  91. 10s. 
which  is  to  be  allowed  to  the  said  W.  N.  Finch  for  the  last  quarter's 
rent,  at  the  determination  of  the  said  tenancy." 

The  plaintiff  paid  the  92.  10s.,  and  took  possession  of  the 
premises.  On  the  24th  of  March,  1846,  he  caused  Pilbeam  to  be 
served  with  the  following  notice  : 

''  Take  notice,  that,  in  pursuance  of  an  agreement  made  between 
me,  the  undersigned  W.  N.  Finch,  of  the  one  part,  and  you  the  said 
^.  Pilbeam  of  the  other  *part,  dated  the  9th  of  September,  1843,  I  '^^^  ] 
I  do  hereby  determine  the  tenancy  under  the  said  agreement  on 
the  29th  day  of  September  next.  And  further  take  notice,  that 
I  shall  quit  and  deliver  up  to  you,  on  the  said  29th  day  of 
September  next,  possession  of  the  messuage  or  tenement  formerly 
called  No.  5,  but  now  called  No.  68,  in  Acton  Street  aforesaid, 
now  occupied  by  me,  and  mentioned  or  referred  to  in  the  said 
agreement.    Dated,  &c." 

Some  time  before  the  29th  of  September,  1846,  it  was  verbally 
agreed  between  the  plaintiff  and  Pilbeam,  that  the  plaintiff  should 
co^tinue  to  occupy  the  premises  for  another  year,  nothing  being 
said  about  the  terms. 

At  (Christmas,  1846,  the  plaintiff  being  about  to  pay  a  quarter's 
rent,  the  landlord  claimed  rent  for  two  quarters.  The  plaintiff 
refused  to  pay  more  than  92.  10s.,  insisting  that  the  quarter  ending 
on  the  29th  of  September,  1846,  was  satisfied  by  the  92.  10s.  paid 
by  him  on  being  let  into  possession  :  and  he  accordingly  tendered 
that  sum,  placing  two  52.  notes  upon  the  table,  and  demanding  a 
receipt  as  for  a  quarter's  rent  due  at  Christmas,  1846.  This  was 
refused.  The  like  sum,  with  expenses,  was  afterwards  tendered 
to  the  broker,  and  a  receipt,  in  like  manner,  demanded,  and 
refused. 

On  the  part  of  the  defendant,  it  was  contended  that  the  demand 
of  a  receipt  vitiated  the  tender. 

On  the  other  hand,  it  was  insisted  that  the  receipt  was  not 
demanded  as  a  condition ;    and  Richardson  v.  Jackson  (i)    was 

(1 )  8  M.  &  W.  298 ;  9  DowL  P.  C.  715. 
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FiKCH       referred  to.    It  was  farther  msisted  for  the  plaintiff,  that  he  was 
Miller,      entitled  to  a  verdict  upon  the  plea  of  non  tenuity  as  well  as  upon 
the  plea  of  riens  in  arrere,  for  that  the  plaintiff  ^had  ceased  to  hold 
under  the  lease,  the  terms  of  which  it  was  not  competent  to  the 
parties  to  vary  by  parol. 
[  ^488  ]  The  defendant  thereupon  obtained  leave  to  amend,  ^and  added 

another  cognisance,  in  which  he  justified  under  a  demise  in  the 
terms  of  the  original  agreement,  to  which  the  plaintiff  pleaded  in 
bar  as  before:  and  a  verdict  was  found  for  him;  leave  being 
reserved  to  the  plaintiff  to  enter  the  verdict  as  the  Court  might 
direct, — the  Court  to  be  at  liberty  to  draw  such  inferences,  and 
make  such  amendments,  as  they  might  think  fit. 

Byles^  Serjt.  (with  whom  was  IFarren),  now  moved  accordingly. 

The  defendant,  by  his  cognisance,  sets  up  one  demise  only, 
adopting  the  general  form  given  by  the  11  Geo.  II.  c.  19, 
s.  22  (1). 

(Y.  Williams,  J. :  Is  it  not  enough  if  the  defendant  justifies  the 
distress,  by  showing  one  quarter  in  arrear  ? 

Cresswell,  J. :  Suppose  the  only  demise  had  been  from 
Michaelmas  to  Christmas,  1846,  would  not  the  cognisance  have 
been  sufficient  ?) 

This  cognisance  clearly  could  not  be  sustained. 

(Cresswell,  J.:  You  contend  that  the  time  and  the  sum  are 
both  material.) 

Precisely  so. 

Upon  the  plea  of  riens  in  arrere,  as  to  one  quarter  at  least,  the 
plaintiff  was  entitled  to  a  verdict.  The  91.  10s.  due  for  the  last 
quarter  of  the  term  had  been  paid. 

(Cresswell,  J. :  The  whole  must  be  taken  to  be  one  plea,  or  the 
defence  is  not  perfect. 

V.  Williams,  J. :  It  is  no  good  plea  to  an  avowry  or  cognisance, 
that  part  of  the  rent  was  not  due.) 

The  plaintiff  had  a  right  to  have  the  finding  of  the  jury  upon  the 

issue.    The  agreement  could  not  be  varied,  or  the  term  extended, 

(1)  Repealed  by  46  &  47  Vict,  c,  49,  a.  4.— J.  G.  P. 
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by  parol ;  nor  could  the  notice  to  determine  it :   Goas  v.  *Lord       Finoh 
Nugent  (i) ;   Stawell  v.  Robinson  (2)  ;  Harvey  v.  Grabham  (3).     In       millbb. 
Richardson  v.  Jackson^  where  a  creditor,  on  a  tender  being  made,      [  •^s*  ] 
refused  to  receive  the  money,  on  account  of  more  being  due,  it  was 
held  that  he  could  not  afterwards  object  to  the  tender,  on  the 
ground  that  the  party  making  it  required  a  receipt  (4). 

Cresswell,  J.  : 

I  am  of  opinion  that  no  rule  should  be  granted  in  this  case.  It 
appeared  that  the  parties  contracted  for  a  lease  for  ten  years  from 
Michaelmas,  1848,  determinable  at  the  end  of  the  third  or  the 
seventh  year,  at  the  yearly  rent  of  88Z.,  payable  quarterly;  the 
first  quarter  to  be  paid  on  the  tenant's  taking  possession,  for,  the 
stipulation  that  the  9Z.  IQs.  paid  on  taking  possession  is  to  be 
allowed  to  the  tenant  for  the  last  quarter's  rent,  at  the  determina- 
tion of  the  tenancy,  means  nothing  more  than  that  the  rent  was  to 
be  a  forehand  rent.  It  is  said  that  the  notice  given  on  the  24th 
of  March,  1846,  determined  the  lease.  Be  it  so.  Before  the 
expiration  of  the  six  months,  it  was  verbally  agreed  between  the 
parties  that  the  plaintiff  should  continue  tenant  for  another  year. 
I  do  not  say  that  the  notice  could  be  varied  by  the  agreement  to 
hold  over  for  another  year.  That  would  be  varying  the  terms  of  a 
written  contract,  by  parol.  Assuming  that  the  lease  was  determined 
by  the  notice,  there  was  a  good  parol  agreement  for  one  year, 
embodying  in  it  all  the  terms  of  the  previous  lease,  unless  there 
were  some  express  stipulation  to  the  contrary.  That  seems  to  me 
to  solve  the  whole  difficulty  of  the  case.  As  to  the  tender,  it  was 
coupled  with  a  condition  that  made  *it  ineffectual.  I  therefore  [  '^ss  ] 
think  the  verdict  should  stand. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  At  the  time  of  the  distress,  the 
plaintiff  was  holding  under  a  parol  agreement,  which  embodied  all 
the  terms  of  the  original  lease.  Two  quarters'  rent  were  then  due. 
The  issue  upon  riens  in  arrere  was  therefore  properly  found  for  the 
defendant :  and,  the  amendment  being  made,  which  I  think  it  was 
competent  to  the  Judge  to  make,  he  was  also  entitled  to  a  verdict 
on  non  tenuit.    With  respect  to  the  tender,  it  was  clogged  with  a 

(1)  39  E.  R.  392  (5  B.  &  Ad.  58;  2  (3)  44  R.  E.  374  (5  Ad.  &  El.  61 ;  6 
Nev.  &  M.  28).  Nev.  &  M.  764). 

(2)  43  E.  E.  861  (3  Bing.  N.  C.  928 ;  (4)  And  see  3  E.  E.  681  {Coh  y. 
5  Scott,  196).  Blake,  Peake,  179). 
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PnioH        condition  which  the  plainti£f  was  not  entitled  to  impose  :  he  had  no 
ifiLLEB.      right  to  insist  upon  the  delivery  of  a  document  that  would  conclude 
the  question. 

WiLDB,  Ch.  J. : 

It  appeared  to  me  at  the  trial,  as  it  does  now,  that  the  91. 10«. 

was  tendered,  only  with  a  view  to  conclude  the  question  between 

the  parties.     The  landlord  certainly  never  conceived  that  he  could 

receive  the  sum  offered,  and  leave  the  point  still  open.     When  the 

parties  met  and  arranged  that  the  plaintiff  should  retain  possession 

for  another  year,  in  the  absence  of  any  stipulation  to  the  contrary, 

it  could  only  be  intended  that  the  plaintiff  was  to  continue  tenant 

upon   the  terms  already  adjuBted  between  them ;   one  of  those 

terms  being,  that  the  rent  should  be  payable  beforehand.    I  think 

there  is  no  ground  for  disturbing  the  verdict. 

Rule  rejvsed. 

1848.         PILBKOW  V.  PILBROW'S   ATMOSPHERIC   RAIL- 
.jan^2i.      ^^Y  AND   CANAL  PROPULSION  COMPANY(l). 

r  440  1 

■"  (5  0.  B.  440—473 ;  17  L.  J.  0.  P.  166 ;  5  Dowl.  &  L.  530 ;  5  Rail.  Gas.  89.) 

A  covenant  in  a  conveyance  on  sale  of  a  patent  to  a  Company  to  pay  to 
the  vendor  15,000Z.  **  out  of  the  money  raised  by  the  first  instalmentfi  or 
calls  on  the  shares  of  the  Company  "  may  be  construed  as  a  simple  covenant 
to  pay,  without  making  the  raising  of  that  fund  a  condition  precedent  to 
the  liability  to  pay. 

This  was  an  action  of  covenant. 

*  ♦  *  »  * 

C  444  ]  The  second  count  [of  the  declaration]  stated,  that,  on  the  12th 

of  June,  1845,  by  certain  articles  of  agreement  in  writing,  then 
made  between  the  plaintiff  of  the  one  part,  and  the  said  Company, 
therein  described  as  registered  and  incorporated  in  pursuance  of  an 
Act  of  Parliament  made  and  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  *'  An 
Act  for  the  registration,  incorporation,  and  regulation  of  joint- 
[  •446  ]  stock  Companies,"  of  the  other  part, — which  articles  *were  then 
sealed  with  the  seal  of  the  said  Company,  and  were  then  signed  by 
three  of  the  directors  of  the  said  Company,  the  said  &c.  &c., 
reciting  that  her  present  Majesty,  Queen  Victoria,  by  letters- 
patent,  &c.,  granted  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  the  sole  and  exclusive  licence,  power,  privilege, 

(1)  See  Scott  v.  Lord  Ehury  (1867)  L.  R  2  C.  P.  255,  36  L,  J.  C.  P.  161.— 
J.  G.  P. 
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and  authority  of  making,  using,  and  vending,  for  the  term  of  Pilbbow 
fourteen  years,  an  invention,  &c.,  within  England  and  Wales  and  pilbrWs 
Berwick-upon-Tweed;  and  that,  in  pursuance  of  a  proviso  con-  gpHj^o 
tained  in  the  said  letters-patent,  a  specification  of  the  said  Railway  Co, 
invention  was  duly  inroUed  by  the  plaintiff  in  her  Majesty's  High 
Court  of  Chancery,  on  the  16th  of  November,  1844 ;  and  that,  by 
letters-patent,  &c.,  bearing  date,  &c.,  the  like  exclusive  privileges 
in  respect  of  the  use  of  the  said  invention,  were  granted  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  to  be  enjoyed 
and  exercised  by  him  and  them,  within  Scotland ;  and  that,  by 
letters-patent,  &c.,  the  like  privileges  in  respect  of  the  use  of  the 
said  invention,  were  granted  to  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  to  be  enjoyed  and  exercised  by  him  and  them, 
within  Ireland ;  and  that,  in  pursuance  of  provisoes  respectively 
contained  in  the  said  several  letters-patent  for  Scotland  and 
Ireland,  specifications  of  the  said  inventions  had  been,  or  were 
intended  to  be  forthwith,  duly  made  and  inroUed  by  the  plaintiff ; 
and  further  reciting  that  the  said  Company  had  been  duly  formed 
under  a  deed  of  settlement  bearing  date  the  22nd  of  May  then  last 
past,  for  the  purchase  and  working  of  the  said  several  patents  for 
the  United  Kingdom,  and  any  other  patents  which  could  or  might 
be  obtained  for  the  invention  aforesaid,  in  any  foreign  country, 
place,  or  kingdom,  and  for  the  granting  licences  for  the  use  of  all 
such  patents,  at  home  and  abroad  ;  and  that  the  said  Company  had 
been  registered  and  incorporated  under  the  provisions  of  the  afore- 
said Act ;  *and  that  the  capital  of  the  same  consisted  of  600,000/.,  [  *-i46  ] 
divided  into  60,000  shares  of  lOZ.  each ;  and  further  reciting  that 
the  plaintiff  had  offered  to  sell  absolutely  to  the  said  Company  the 
said  several  patents  for  the  United  Kingdom,  and  the  benefit  and 
advantage  of  the  same  respectively,  free  from  incumbrances,  at  or 
for  the  price  or  sum  of  15,0002.  in  cash,  and  4,500  shares  in  the 
said  Company,  upon  each  of  which  shares  the  full  sum  of  102.  was 
to  be  considered  as  paid  up;  and  that  the  said  Company  were 
willing  to  purchase  such  patents  upon  the  terms  aforesaid,  so  soon 
as  the  same  could  by  law  be  effected,  and  an  Act  of  Parliament 
should  have  been  obtained  authorising  the  said  purchase  by  the 
Company;  and  that,  in  the  meantime,  and  until  such  Act  of 
Parliament  could  be  obtained,  it  had  been  proposed  that  the 
plaintiff  should  grant  to  the  said  Company  a  licence  for  the  exclu- 
sive use  of  the  said  several  patents  during  the  remainder  of  the 
several  terms  of  years  of  such  patents  respectively;  which  had 
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PiLBBow     been  done,  by  an  indenture  of  licence  bearing  date,  and  duly 
Ptlbbow'b     executed,  the  day  before  the  date  of  the  said  agreement;  and 
8PHKBIC      further  reciting  that  the  plaintiff  and  the  Company  were  desirous 
JRailway  Co.  of  entering  into  such  agreement  in  respect  of  the  premises  as  was 
thereinafter  contained :    it  was  witnessed,  that,  for    effectuating 
the  said  desire,  it  was  thereby  agreed  and  declared  between  and  by 
the  parties  to  those  presents,  and  the  plaintiff  did  for  himself,  his 
heirs,  executors,  and  administrators  (but  so  far  only  as  the  cove- 
nants and  agreements  thereinafter  contained  were  to  be  observed 
or  performed  by,  or  were  applicable  to,  the  plaintiff,  or  his  heirs,  &c.,) 
thereby  covenant  with  the  said  Company  and  their  successors  (but 
so  far  only  as  the  covenants  and  agreements  thereinafter  contained 
were  to  be  observed  or  performed  by,  or  were  applicable  to,  them  or 
their  successors),  and  the  Company  did  thereby  covenant  with  the 
C  *^^7  ]       plaintiff,  *his  executors  and  administrators,  in  manner  following, 
that  is  to  say,  that,  whensoever  the  said  Company  or  their  suc- 
cessors should  apply  for  an  Act  of  Parliament  to  enable  them  to 
purchase  and  take  a  conveyance  of  the  said  several  letters-patent 
for  the  United  Kingdom,   then    the  plaintiff,   his  executors  or 
administrators,  should  and  would,  upon  the  request  of  the  said 
Company  or  their  successors,  and  whether   such  application  to 
Parliament  should  be  made  in  the  then  next  Session  thereof »  or  at 
any  time  thereafter,  join  and  concur  with  the  said  Company  or 
their  successors  in  the  said  application,  and  sign  the  petition  for 
the  said  intended  Act,  and  testify  his  consent  thereto,  and  to  all 
other  acts  and  deeds  for  facilitating  and  promoting  the  success  of 
such  application,  and  assisting  the  said  Company  and  their  succes- 
sors therein,  and  procuring  the  said  intended  Act  to  be  passed  into 
a  law,  as  by  the  said  Company  and  their  successors,  or  their  counsel 
in  the  law,  should  be  advised  or  devised  and  required,  and  should 
and  would,  immediately  after  the  said  intended  Act  should  be 
passed,  and  so  soon  as  the  same  could  or  might  lawfully  be  done, 
convey  and  assure  the  said  several  patents  for  the  United  Kingdom, 
unto  the  said  Company  and  their  successors ;  or,  at  the  option  of 
the  said  Company,  the  said  patents  might,  without  any  further 
consent  of  the  plaintiff,  his  executors  or  administrators,  be  vested 
by  the  said  Act  in  the  said  Company  and  their  successors,  for  their 
absolute  use  and  benefit:  and  that  the  sum  of  15,(XX)Z.  in  cash 
should  be  paid  to  the  plaintiff  as  soon  as  conveniently  could  be 
done  after  the  execution  of  the  said  articles,  out  of  the  money 
raised  by  the  first  instalments  or  calls  on  the  shares  in  the  said 
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Company, — ^as  by  the  said  articles,  reference  being  thereunto  had,      Pilbbow 
will,   amongst  other  things,  more    fully  appear :   Breach,  that,     pilbboWs 
although  the  plaintiff  had,  at  all  times  since  the  making  of  the      gpHE^c 
said  articles,  performed  and  fulfilled  all  things  ^therein  contained  Railway  Co. 
on  his  part  and  behalf  to  be  performed  and  fulfilled,  and,  although       ^  *^4^  ] 
the  said  Company,  within  a  convenient  and  reasonable  time  after  the 
execution  of  the  said  articles  of  agreement,  to  wit,  on  the  1st  of 
September,  1845,  could  and  might,  by  calls  and  instalments  on  the 
shares  of  the  said  Company,  have  raised  the  said  last-mentioned 
sum  of  15,000Z.,  and  a  convenient  and  reasonable  time  for  raising 
the  said  money,  and  paying  the  same  in  cash  to  the  plaintiff,  from 
and  after  the  execution  of   the  said  articles  of   agreement,  had 
elapsed  long  before  the  commencement  of  the  suit ;  and  although 
the  said  Company  had,  in  part  performance  of  their  last-mentioned 
covenant,  paid  to  the  plaintiff  a  small  part  of  the  last-mentioned 
sum  of  15,000Z.,  to  wit,  1,000Z.,  yet  the  said  Company,  not  regard- 
ing their  last-mentioned  covenant,  had  not  paid  the  residue  of  the 
-said  last-mentioned  sum  of   15,000Z.,  or  any  part  thereof,  and 
had  refused,  and  still  did  refuse,  to  pay  the  same,  or  any  part 
thereof,  Ac.    *    *    * 

The  plaintiff    *     *    replied  de  injurid  to  the  eighth  plea.  [  *6i  ] 

F.  Robinson    (with    whom    was   Talfourd,   Serjt.),   for    the       •^^'*-  ^^• 
plaintiff.    *    *    ♦  . 

[Bovill,  contra ;] 

As  to  the  declaration,  the  first  count  proceeds  upon  the  supposi-  [  462  ] 
tion  that  certain  moneys  had  been  raised  by  the  Company,  out  of 
which  they  might  have  paid  the  plaintiff  the  15,0002.  The  second 
count  contains  no  such  allegation:  it  merely  alleges  that  they 
might  have  raised  the  money,  and  that  they  have  not  paid  it.  The 
second  deed  contains  no  distinct  covenant  to  pay  the  15,0002. 
absolutely.  *  *  The  raising  of  the  money  is  a  condition  prece- 
dent to  the  plaintiff's  right  to  demand  the  15,000Z. :  and  there  is  no 
covenant,  express  or  implied,  on  the  part  of  the  Company,  that  they 
will  raise  the  necessary  funds. 

(Maule,  J. :  *It  is  alleged  that  the  defendants  could  and  might,      [  *463  ] 
by  calls  and  instalments  on  the  shares  of  the  said  Company,  have 
raised  the  money,  and  that  a  convenient  and  reasonable  time  for 
raising  the  money,  and  paying  the  plaintiff,  had  elapsed,  and  yet 
that  the  money  had  not  been  paid.    After  a  pleading  over,  that  is 


784 


1848.    C.  P-    6  C.  B.  468—468. 


[b.b. 


PiLBBow     a  safficient  allegation  that  they  had  power  to  raise  the  money,  but 

PiLBBoWs    did  not  raise  it.) 
Atmo- 

BPHBBIO 

Railway  Co.  No  duty  is  here  shown  to  be  cast  upon  the  defendants  to  do  that, 
the  omission  to  do  which  is  relied  apon  as  a  cause  of  action. 

(Maule,  J.:   Is  there  not  an  implied  duty?    The  defendants 
contract  to  pay  the  15,000Z.  out  of  the  first  instalments  or  calls.) 

The  defendants  do  not  covenant  to  raise  the  money :  and  there  is 
nothing  in  the  deed  to  show  that  they  are  the  parties  whose  duty  it 
[  466  ]  is  to  make  the  calls.  *  *  The  plaintiff  was  bound  to  show  that 
the  Company  had  funds  out  of  which  the  money  could  be  paid : 
Andrews  v.  Ellison  (i).  It  should  also  have  been  clearly  shown 
how  the  duty  to  raise  the  money  arose :  Max  v.  Roberts  (2)  ;  Mor^tm 
V.  Bimie  (8). 

(Maulb,   J.     referred    to    The    Lanccuter  Caned    Company  v. 
Pamahy  (4).) 

The  words  "  might  and  could  "  clearly  create  no  duty.  [In  the 
course  of  his  argument  he  also  cited  Pontet  v.  The  Basingstoke 
Canal  Company  (6),  Aspdin  v.  Austin  (6),  Dunn  v.  SayUs  (7), 
OwiUim  V.  Daniell  (8),  and  Quarrington  v.  Arthur  (9).] 


[468] 


Robinson,  in  reply : 

*  *  The  construction  put  upon  the  deed  by  the  second  count  is 
the  true  one,  and  is  consistent  with  the  intention  of  the  parties;  which 
alone  the  Court  will  look  to.  [He  cited  Otway  v.  Holdips  (lo) ;  The 
Duke  of  St.  Albans  v.  Ellis  (11) ;  The  Earl  of  Shrewsbury  v.  GouM  (u) ; 
Webb  V.  Plummer  (18).] 

(Wilde,  Ch.  J. :  The  15,000L  is  to  be  paid  out  of  money  raised, — 
not  to  be  raised.) 


(1)  6  Moore,  199. 

(2)  12  East,  89.  See  11 R.  R.  446,  n. 

(3)  35  R.  R.  653  (9  Bing.  672;  3 
Moo.  &  8c.  76). 

(4)  11  Ad.&El.  223;  3P.&D.162; 
1  Hail.  Cas.  696 ;  affirming  the  decisioxi 
of  the  Court  below,  reported  3  Nev.  & 
P.  523. 

(5)  43  R.  R.  706  (3  Bing.  N.  C.  433). 


(6)  5  Q.  B.  671. 

(7)  5  Q.  B.  685. 

(8)  41  R  R.  688  (2  Or.  M.  &  B.  61). 

(9)  62  R.  R.  635  (10  M.  &  W.  835). 

(10)  2  Mod.  266 ;  and  see  HMip  t. 
Otway,  2  Saund.  106. 

(11)  14  R.  R.  361  (16  East.  352). 

(12)  21  R.  R.  367  (2  B.  &  Aid.  487). 

(13)  21  R.  R.  470  (2  B.  &  ALL  746). 


VOL.  Lxxv.]  1848,     C.  P.     5  C.  B.  468—469.  785 

The  covenant  clearly  muet  be  intended  to  be  a  covenant  to  pay  the  Pilbbow 
money  within  a  reasonable  time.  The  invention  might  have  been  pilbbow's 
so  profitable  that  no  calls  were  needed.  atmo- 

^  8PHEBIG 

Railway  Co. 
WiLDB,  Ch.  J. : 

It  appears  to  me  that  the  objections  that  have  been  urged  to  the 
declaration  in  this  case,  are  not  available,  and  that  the  pleas 
demurred  to  are  bad. 

The  second  count  of  the  declaration,  to  which  the  objections 
apply,  sets  out  articles  of  agreement,  by  which  it  was  recited,  that 
certain  letters-patent  had  been  granted  to  the  plaintiff;  that  the 
Company,  who  were  parties  to  the  agreement,  had  been  duly 
formed,  under  a  deed  of  settlement,  for  the  purchase  and  working 
of  the  said  letters-patent ;  that  the  plaintiff  had  offered  to  sell  the 
same  to  the  Company,  and  the  Company  to  purchase  the  same,  so 
soon  as  an  Act  of  Parliament  should  have  been  obtained  autho- 
rising such  purchase ;  and  that,  in  the  mean  time,  it  had  been 
proposed  that  the  plaintiff  should  grant  to  the  Company  a  licence 
for  the  exclusive  use  of  the  patents,  which  had  been  done.  The 
agreement  then  provided,  that,  upon  an  Act  of  Parliament  being 
obtained,  the  plaintiff  should  convey  to  the  Company  and  their 
successors  the  said  letters-patent,  for  their  absolute  use  and  benefit, 
and  that  the  sum  of  15,000{.,  in  cash  should  be  paid  to  the  plaintiff 
as  soon  as  conveniently  could  be  done  after  the  execution  of  the 
said  articles,  out  of  the  money  raised  by  the  first  instalments  or 
*calls  on  the  shares  in  the  said  Company.  So  that  the  plaintiff  [  *469  ] 
parted  with  his  whole  beneficial  interest  in  the  letters-patent,  and 
the  defendants  got  all  they  were  to  get  as  the  consideration  for  the 
payment  of  the  15,000Z.  The  question  sought  to  be  raised,  is, 
what  is  the  effect  of  that  covenant ;  whether  the  Company  engage 
to  pay  the  15,000Z.  at  all  events,  or  whether  a  liability  is  created 
which  is  only  to  attach  after  the  money  has  actually  been  raised, 
whether  it  means  money  already  raised,  or  money  to  be  raised  in 
future  ?  The  expression  in  the  agreement  is  consistent  with  the 
money  being  actually  in  hand ;  and  there  is  an  entire  absence  of 
matters  that  would  naturally  have  found  place  there,  if  the  money 
had  not  been  raised.  It  is  objected  that  no  power  is  shown  in  the 
Company  to  raise  money,  and  no  time  fixed  for  doing  so.  Now,  the 
plaintiff  having  parted  with  all  his  interest  in  the  letters-patent,  if 
the  payment  of  the  15,0002.  was  to  depend  upon  a  fund  to  be  raised 
at  a  subsequent  time,  one  would  naturally  expect  the  agreement  to 

B.B. — VOL.  LXXV.  50 


786 


1848.     C.  P.     5  C.  B.  469—472. 


[r.b. 


PiLBBow  contain  provisions  as  to  how  and  when  the  money  was  to  be  raised. 
PiLBBow'B  The  absence  of  any  such  provisions,  seems  to  me  to  show  that  the 
spHBBic  ^^^^  construction  of  the  agreement  is,  that  the  money  was  to  be 
Railway  Co.  presently  payable,  out  of  a  fund  akeady  raised;  and  there  is 
nothing  in  the  language  of  the  agreement  to  control  or  contradict 
that.  It  was  much  more  natural  to  expect  that  the  parties  were 
dealing  with  a  fund  already  in  hand.  But,  suppose  it  were  other- 
wise, I  cannot  for  a  moment  doubt  that  this  is  a  covenant  by  the 
Company  to  pay  the  15,000Z.  at  all  events.  In  Otway  v.  Holdip$  (i) 
a  bond  conditioned  to  pay  a  certain  bill  of  costs  when  the  amount 
should  be  stated  by  two  attorneys,  to  be  indifferently  chosen 
between  the  parties,  was  held  to  be  forfeited  by  a  refusal  to  appoint 
[  •*70  ]  an  arbitrator.  Here,  the  count,  *after  stating  the  obligation  of 
the  defendants  to  pay  the  15,000Z.  out  of  the  money  raised  by  the 
first  instalments  or  calls  on  the  shares  in  the  Company,  alleges,  by 
way  of  breach,  that,  although  the  Company,  within  a  convenient 
and  reasonable  time  after  the  execution  of  the  agreement,  could 
and  might,  by  calls  and  instalments  on  the  shares  of  the  said 
Company,  have  raised  the  15,000Z.,  and  a  convenient  and  reason- 
able time  for  doing  so,  and  for  paying  the  money  to  the  plaintiff, 
had  elapsed ;  yet  the  Company,  not  regarding  their  covenant,  had 
not  paid  the  same.  The  stipulated  sum,  according  to  the  authority 
of  Otway  V.  Holdips^  became  presently  payable,  when  the  Company, 
being  of  ability  to  raise  it,  omitted  to  do  so.  The  not  raising  the 
money  was  a  voluntary  default  on  their  part.  Every  instrument  b 
to  be  construed  according  to  the  intention  of  the  contracting  parties. 
Collecting  the  intention  of  these  parties  from  the  contente  of  the 
agreement,  I  am  of  opinion  that  this  was  an  absolute  covenant  on 
the  part  of  the  Company,  to  pay  the  15,000!.  out  of  money  raised 
by  the  first  calls ;  that  is,  that  it  was  a  covenant  which  became 
absolute  by  the  fact,  that  the  Company  might  have  raised  the 
money,  and  did  not.     *     *     * 


1 471  ]       Maulb,  J. : 

I  also  think  the  plaintiff  is  entitled  to  judgment.  The  declara- 
tion  is  good,  notwithstanding  the  objection  urged  against  it.  The 
second  count,  after  reciting  the  grant  of  certain  letters-patent  to 
the  plaintiff,  alleges  a  contract  by  him  for  the  sale  of  all  his 
[  *i72  ]  ''^interest  therein  to  the  defendants ;  and  then  comes  the  coveaiant 
in  question,  which  is,  that  the  sum  of  15,0001.,  in  cash»  shall  be 

(1)  2  Mod.  266. 
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paid  to  the  plaintiff,  as  soon  as  conveniently  can  be  done  after      Pilbrow 

the  execution  of  the  articles,  out  of  the  money  raised  by  Ihe  first    pilbroVb 

instalments  or  calls  on  shares  in  the  Company.     There  is  no      gpMwo 

covenant  on  the  part  of  the  defendants,  to  make  calls :  and  they  Bailwat  Co. 

would  not  be  guilty  of  any  breach  of  duty  in  abstaining  from 

making  calls,  provided  they  paid  the  money.    It  is  put,  on  the 

part  of  the  defendants,  as  a  condition  precedent  to  their  liability 

to  pay  the  15,000^.,  that  there  should  be  funds  in  their  hands, 

arising  from  calls  on  shares,  sufficient  for  that  purpose.    The  true 

sense  of  the  covenant,  however,  as  it  seems  to  me,  is,  that  it  is 

a  simple  covenant  to  pay.     It  is  true,  it  points  out  the  fund  out 

of  which  payment  shall  be  made ;  but  it  does  not  make  the  raising 

of  that  fund  a  condition  precedent  to  the  liability  of  the  defendants. 

Assuming  this  to  be  a  covenant  to  pay  the  15,000Z.,  provided  the 

Company  shall  be  in  receipt  of  sufficient  money  raised  by  call^, 

the  case  of  Otway  v.  Holdips  is  an  authority  to  show,  that  you 

may  substitute  for  an  averment  of  performance  of  such  a  condition, 

an  averment  that  the  defendants  could  have  raised  the  money,  and 

did  not  do  so.     *     *     * 

Cbbsswbll,  J. :  [  *73  ] 

The  point  upon  the  declaration  is  the  simplest  possible.  The 
declaration  alleges  a  contract  on  the  part  of  the  defendants,  to  pay 
a  certain  sum  of  money,  as  soon  as  conveniently  could  be  done,  out 
of  the  money  raised  by  the  first  instalments  or  calls  on  the  shares ; 
and  assigns  for  breach,  that,  although  the  Company,  within  a  con- 
venient and  reasonable  time  after  the  making  of  the  agreement, 
could  and  might,  by  calls  or  instalments  on  the  shares  in  the 
said  Company,  have  raised  the  money,  they  had  not  done  so.  The 
defendants  might  please  themselves  as  to  the  particular  fund  out  of 
which  they  paid  the  money:  but  clearly,  the  time  for  performance 
of  their  contract  had  arrived,  and  they  have  failed  to  perform 
it.     *     *     * 

V.  Williams,  J. : 

I  also  am  of  opinion  that  the  second  count  of  the  declaration  is 
good.    *     ♦     * 

Judgment  for  the  plaintiff. 
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1W8.  COX  AND  Another  tf.  GliUE. 

jan^  IS.        ^^^  g^jjj,  ^    SAINT.     The  SAME  v.  M0U8LET. 

t  ^^'  ^  (5  C.  B.  533—553 ;  S.  C.  17  L.  J.  C.  P.  162 ;  12  Jur.  185.) 

A.  is  seised  in  fee  of  a  close,  upon  which  the  burgesses  of  B.  have  a  right, 
during  a  certain  portion  of  the  year,  to  depasture  their  cattle,  and  hare, 
during  that  period,  exclusive  possession  of  the  close. 

A.  may  maintain  an  action  of  trespass  against  a  party  who,  during  that 
period,  commits  a  trespass  in  the  subsoil  by  digging  holes,  but  not  against 
one  who,  during  that  period,  merely  rides  over  the  close. 

Trespass,  qtiare  clatisum  /regit.  The  first  connt  of  the  declara- 
tion (i)  stated  that  the  defendant,  on  the  10th  of  October,  1845,  and 
on  divers  other  days,  &c.,  with  force  and  arms  &c.,  broke  and  entered 
certain  soil  of  the  plaintiffs,  the  said  soil  being  the  soil  of  and 
belonging  to  a  certain  close  called  the  Siddals,  situate  in  the  parish 
of  St.  Peter,  in  the  county  of  Derby,  and  with  feet  in  walking,  and 
with  divers  horses,  mares,  and  geldings,  and  also  with  the  wheels 
of  divers  carriages,  carts,  and  waggons,  then  subverted,  trampled 
upon,  tore  up,  damaged,  and  spoiled  the  soil  of  the  plaintiffs,  and 
also  then  made  divers,  to  wit,  one  hundred,  holes  in  the  said  soil  of 
the  plaintiffs,  and  then  forced  divers,  to  wit,  one  hundred  posts, 
one  hundred  tent-pegs,  and  one  hundred  stakes,  into  the  said  soil 
of  the  plaintiffs,  and  there,  in  the  said  soil  of  the  plaintiffs,  then 
fixed  the  same  posts,  pegs,  and  stakes,  and  then  put,  placed,  and 
erected  divers,  to  wit,  ten  wooden  erections,  ten  tents,  ten  stalls, 
ten  booths,  and  ten  tables,  upon,  and  afiBxed  the  same  to,  the  sftid 
soil  of  the  plaintiffs,  and  kept  and  continued  the  said  posts,  tent- 
pegs,  stakes,  erections,  tents,  stalls,  booths,  and  tables,  so  there 
respectively  forced,  fixed,  put,  placed,  or  erected,  and  affixed  as 
aforesaid,  without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiffs,  for  a  long  space  of  time,  to  wit,  for  the  space  of  six  bonrs 
then  next  following  the  said  time  of  the  fixing,  forcing,  putting, 
[  '654  ]  *placing,  erecting,  and  affixing  of  the  same  respectively  as  afore- 
said, and  thereby  and  therewith,  during  all  the  time  aforesaid, 
greatly  incumbered  the  said  soil  of  the  plaintiffs,  and  hindered  and 
prevented  the  plaintiffs  from  enjoying  the  same. 

The  second  count  stated  that  the  defendant,  on  the  2Srd  of 
October,  1846,  with  force  and  arms  &c.,  broke  and  entered  a 
certain  close  of  the  plaintiffs,  the  same  being  the  said  close 
called  the  Siddals,  situated  and  being  in  the  parish  aforesaid, 
and   subverted  the  earth  and   soil  of  the  said  close,  and  made 

(1)  The  pleadings  were  the  same  in  all  the  actions. 
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holes,  and.  forced,  &c.^  posts,  &c.,  and  affixed  booths,  &c.,  to  the         cox 
said  close,  &c.  &c.  qlus. 

Pleas :  first,  Not  guilty ;  secondly,  to  the  first  count,  that  the 
said  soil  of  and  belonging  to  the  said  close,  &c.,  was  not  the  soil 
of  the  plaintiffs ;  thirdly,  to  the  first  count,  that  the  said  soil  of 
the  said  close  in  which  &c.,  was  the  soil  and  freehold  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Derby,  and  that  the 
defendant,  as  their  servant,  broke  and  entered,  &c. ;  fourthly,  to  the 
second  count,  that  the  said  close  in  which  &c.,  was  not  the  close  of  the 
plaintiffs  ;  fifthly,  to  the  second  count,  that  the  said  soil  of  the  said 
close  in  which,  &c.,  was  the  soil  and  freehold  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Derby,  and  that  the  defendant,  as 
their  servant,  broke  and  entered,  &c. ;  sixthly,  leave  and  licence. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  fourth  pleas, 
traversed  the  allegation  of  soil  and  freehold  in  the  third  and  fifth, 
and  replied  de  injurid^  to  the  sixth. 

The  causes  came  on  for  trial  before  Patteson,  J.,  at  the  Summer 
Assizes  at  Derby,  in  1846. 

In  Cox  V.  Olue,  the  facts  were  as  follows :  The  locus  in  quo,  a 
close  called  the  Siddals,  was  a  large  piece  of  land  within,  and 
parcel  of,  the  manor  of  Derby,  on  which  the  county  races  had,  for 
some  years,  been  run.  The  ^plaintiffs,  and  those  under  whom  they  [  *o»6  ] 
claimed,  had  for  a  very  long  period,  claiming  to  be  entitled  to  the 
fee,  been  in  the  habit  of  taking  the  fore-crop,  and  of  having  the 
exclusive  possession  of  the  Siddals  from  the  14th  of  February  till 
the  6th  of  July  in  each  year ;  the  burgesses  and  freemen  of  the 
borough  of  Derby  having  the  exclusive  possession  during  the 
remainder  of  the  year,  for  the  purpose  of  turning  in  their  horses, 
cows,  sheep,  and  calves.  During  the  period  of  the  plaintiffs'  exclu- 
sive possession,  they  had  their  own  gates  to  the  close,  which  were 
always  kept  locked,  removing  them  on  the  6th  of  July,  when  they 
were  replaced  by  gates  belonging  to  the  corporation  of  Derby. 
The  trespass  complained  of,  was,  the  erection  of  a  booth  by  the 
defendant  Glue,  at  the  races,  in  August,  1845,  the  posts  of  which 
were  inserted  some  depth  into  the  soil. 

An  attempt  was  made,  on  the  part  of  the  defendant,  to  prove 
that  the  corporation  were  entitled  to  the  fee,  and  that  the  plaintiffs 
were  only  entitled  to  take  the  fore-crop  :  and  it  was  insisted,  that, 
at  all  events,  the  plaintiffs  could  not  maintain  trespass,  inasmuch 
as  they  were  not  in  possession  of  the  close  at  the  time  the  act 
complained  of  was  done. 


790  1848.     C.  P.     5  C.  B.  685—586.  [b.r. 

Cox  The  learned  Judge  told  the  jury  that  the  soil  and  freehold  were 

Qlue.  clearly  in  the  plaintiffs  ;  and  he  left  it  to  them  to  say  whether  the 
burgesses  had  exclusive  possession  from  the  6th  of  July  to  the  14th 
of  February. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  40«.; 
accompanying  it  with  a  note  in  writing  as  follows :  **  The  parties  in 
occupation  respectively,  viz.  the  Coxes,  from  the  14th  of  February 
to  the  6th  of  July,  and  the  burgesses  for  the  remainder  of  the  year, 
have  the  power  of  bringing  their  action  of  trespass ;  but,  if  any 
damage  is  done  to  the  freehold,  we  consider  the  plaintiflFs  have 
[  *B86  ]  sufficient  possession  to  bring  their  action  *at  any  time."  And 
leave  was  reserved  to  move  to  enter  a  verdict  for  the  defendant  on 
the  second  issue. 

In  Cox  V.  Sainty  a  similar  verdict  was  taken,  by  consent,  and  the 
like  leave  given  to  move. 

In  Cox  V.  Mousley^  the  evidence  was,  that  the  defendant 
rode  on  horseback  to  the  races,  and  on  the  course,  and  that  he 
addressed  a  letter  to  the  editor  of  the  Derby  Reporter  and 
Chronicle^  in  which  paper  it  was  published,  containing  the 
following  paragraph :  ''  I  am  not  in  the  habit  of  attending 
races ;  but  I  shall  attend  the  next  upon  the  Siddals ;  and,  if 
Messrs.  Cox  are  disposed  to  try  their  right  in  such  a  manner  as 
will  bring  the  question  they  have  raised  fairly  to  an  issue,  I  will 
give  them  an  opportunity  of  selecting  me  as  the  defendant,  for 
the  purpose." 

On  the  part  of  the  plaintiffs,  it  was  insisted,  that,  by  writing 
this  letter,  coupled  with  his  afterwards  riding  on  the  course,  the 
defendant  made  himself  a  trespasser,  by  aiding  and  encouraging 
the  erection  of  the  booths. 

The  learned  Judge  held  that  the  defendant  was  entitled  to  a 
verdict  on  the  plea  of  Not  guilty  as  to  the  first  count,  and  on  the 
second  plea  to  the  second  count.  And  the  verdict  was  so  entered ; 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  40«. 

Clarke,  Serjt.,  in  Michaelmas  Term,  1846,  obtained  rules  nm 
in  Cox  V.  Glue  and  Cox  v.  Saint,  to  enter  verdicts  for  the  respective 
defendants,  pursuant  to  the  leave  reserved ;  and 

Whitehurst  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff  in  the  case  of  Cox  v.  Mousley. 
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Whitehurst  and  Humfrey  showed  cause  against  the  rules  in  cox 

Cox  V.  Glue  and  Cox  v.  Saint :  Glue. 

The  evidence  clearly  showed  that  the  plaintiflfs  were  owners  of  •^«»^'- 

the  fee  *of  the  Siddals.*  [  -ss?  ] 

(Wilde,  Ch.  J. :  The  question  is,  whether  they  had  sufficient 
possession  at  the  time  of  the  alleged  trespass,  to  entitle  them  to 
maintain  an  action.  In  Co.  Litt.  4  b,  it  is  said  :  ''  If  a  man  hath 
twenty  acres  of  land,  and  by  deed  granteth  to  another  and  his 
heirs  vesturam  terra,  and  maketh  livery  of  seisin  secundum  forniam 
charta,  the  land  itself  shall  not  pass,  because  he  hath  a  particular 
right  in  the  land :  for,  thereby  he  shall  not  have  the  houses, 
timber-trees,  mines,  and  other  real  things,  parcel  of  the  inherit- 
ance ;  but  he  shall  have  the  vesture  of  the  land,  that  is,  the  corn, 
grass,  underwood,  swepage,  and  the  like,  and  he  shall  have  an 
action  of  trespass  quare  clavsum  /regit.  The  same  law,  if  a  man 
grant  herbagium  terra ;  he  hath  a  like  particular  right  in  the  land, 
and  shall  have  an  action  quare  clausuvi  fregit :  but  by  grant  thereof 
and  livery  made,  the  soil  shall  not  pass,  as  is  aforesaid  "  (i).) 

It  is  not  denied  that  he  who  lets  land,  even  for  a  day,  parts  with 
the  possession  of  it,  and  is  disabled  from  maintaining  trespass  in 
respect  of  it,  so  long  as  it  remains  out  of  him.  Here,  however,  the 
only  interest  the  burgesses  had  was  a  projit  a  prender ;  a  right  for 
a  certain  period  of  the  year  to  take  the  herbage  by  the  mouths  of 
their  cattle.  The  plaintiffs  alone  could  maintain  trespass  for  the 
disturbance  of  the  subsoil.  [They  cited  Pitt  v.  Chick  (2)  and 
1  Wms.  Saund.  852,  n.  (2).] 

(Maulb,  J. :  If  the  sense  of  the  finding,  here,  is,  that  the  plaintiffs       [  64i  ] 
are  excluded  from  the  feeding  only  between  the  6th  of  July  and  the 
14th  of  February,  that  is  not  the  sense  in  which  I  have  understood  it. 

Af.  D.  HiU :   If  the  burgesses  had  only  a  projit  a  prender,  the 
defendants  are  out  of  Court.) 

That  they  had  no  more  than  a  projit  a  prender,  is  clear  from  Rex 
Y.  Churchill  (z).    *    *     * 

(Maulb,  J. :  There  was  no  pretence  for  saying,  in  that  case,  that       [  642  ] 
the  burgesses  had  power  to  exclude  any  one  from  coming  upon  the 

(1)  1  Tho.  Co.  Litt.  199.  (3)  28  E.  E.  473  (4  B.  &  C.  750 ;  6 

(2)  Hutton,  45 ;  Winch,  Rep.  S.  C.      Dowl.  &  Ey.  635). 
nom.  Sir  George  8parke^$  case. 
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Cox         land.    The  burgesses  being  under  no  liability  to  repair  in  the  event 

Glue.        <>'  &  Aood  washing  away  any  portion  of  the  soil  of  the  close,  might  not 

the  owners  of  the  fee  enter  for  that  purpose  ?    And,  if  so,  clearly 

the  defendants   had  not  the  possession,  to  the  exclusion  of  the 

plaintiffs,  for  all  purposes.) 

M.  D.  Hill,  Clarke,  Serjt.,  and  Waddington,  in  support  of  the 
rule: 

The  purport  of  the  two  counts,  is,  that  the  plaintiffs  claim  to  be 
possessed  of  the  close  called  the  Siddals  :  for  this  purpose,  there  is 
no  distinction  between  the  close  and  the  soil  of  the  close.  The 
jury  having,  therefore,  found  that  the  plaintiffs  were  not  possessed 
of  the  close  at  the  time  of  the  alleged  trespass,  the  verdict  cannot 
be  sustained.    It  is  conceded,  so  far  as  this  case  is  concerned,  that 

[  *643  ]  the  defendants  did  no  ^trespass  to  the  plaintiffs,  as  long  as  they 
confined  themselves  to  the  surface.  The  defendant,  having 
answered  the  gist  of  the  action,  if  the  plaintiffs  intended  to  go 
for  something  more  than  simply  breaking  and  entering  their  close, 
they  should  have  new-assigned.  The  ground  of  the  decision  in 
Rex  V.  Churchill,  was,  that  the  burgesses  had  no  right  to  the 
soil,  but  had  only  an  incorporeal  hereditament,  a  right  of  common 
by  prescription.     [They  cited  Rex  v.   Tlie  Mayor,  Ac,  of  Sud- 

[  6**  1  bury  (i)  and  Burt  v.  Moore  (2).]  Trespass  vi  et  armis  will  lie  where- 
ever  there  is  an  exclusive  right :  Wilson  v.  Mackreth  (3).     *     *    * 

[  546  ]  (Crbsswbll,  J.,  referred  to  Weldon  v.  Bridgeivater  (4),  where  it 

was  said  that  he  who  has  pasturam  terra,  shall  have  trespass  qiiare 
clausum /regit.) 

In  Leivis  v.  Branthwaite  (6),  it  was  held,  that,  in  copyhold  lands, 
although  the  property  in  mines  be  in  the  lord,  the  possession  of 
them,  is  in  the  tenant :  the  latter,  therefore,  may  maintain  trespass 
against  the  owner  of  an  adjoining  colliery,  for  breaking  and  enter- 
ing the  subsoil,  although  no  trespass  be  committed  on  the  surface. 
[  546  ]  [That  case  and  Stammers  v.  Dixon  (6)]  clearly  show,  that 
the  only  parties  who  could  maintain  trespass  for  breaking  and 
entering  the  Siddals,  at  the  time  the  trespasses  in  question  were 

(1)  25  R.  R.  423  (1  B.  &  C.  389).  at  large,  Cro.  Eliz.  421. 

(2)  2  R.  R.  611  (5  T.  R.  329).  (5)  36  R.  R.  613  (2  B.  &  Ad.  437). 

(3)  3  Burr.  1824.  (6)  8  R.  R.  612  (7  East,  200). 

(4)  Sir  P.  Moore,  302 ;  flf.  C.  more 
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committed,  were  those  who  had  the  exclasive  possession  of  the         Coz 
surface.  Glub. 

Cur.  adv.  vulU 

M.  D.  Hill  and  Waddington  now  showed  cause  against  the      Jan.  2S, 
rule  in  Cox  v.  MousUy  : 

The  distinction  that  arose  in  the  former  cases,  between  the 
surface  and  the  subsoil,  does  not  arise  here.  Whatever  may  be  the 
fate  of  the  former  rules,  it  is  quite  clear  that  the  plaintififs  cannot 
maintain  trespass  against  one  who  merely  rides  over  the  close  at  a 
time  when  they  have  no  right  to  the  possession  :  2  Boll.  Abr.  tit. 
Trespass  (S.)  (i).  The  heir  cannot  have  ^trespass* against  an  L  *s^7  ] 
abator,  until  actual  entry.  In  Crosby  v.  Wadsworth  (2)  it  was  held 
that  one  who  has  contracted  with  the  owner  of  a  close  for  the 
purchase  of  a  growing  crop  of  grass  there,  for  the  purpose  of  being 
mown  and  made  into  hay  by  the  vendee,  has  such  an  exclusive 
possession  of  the  close,  although  for  a  limited  purpose,  that  he 
may  maintain  trespass  quare  clamum  fregit  against  any  person 
entering  the  close  and  taking  the  grass,  even  with  the  assent  of 
the  owner.  So,  here,  the  jury  having  found  that  the  corporation 
of  Derby  had  the  sole  and  exclusive  right  to  the  possession  of  the 
close,  they  alone  could  maintain  trespass,  and  no  other  person 
could  have  a  concurrent  right. 

JVhitehurst  and  Foivler,  in  support  of  the  rule: 

When  he  ruled  that  the  plaintiffs  had  not  the  possession,  the 
learned  Judge  evidently  had  in  his  mind  the  herbage  only.  The 
right  of  the  burgesses  was  not  a  right  of  prima  vestura,  or  prima 
tonsura,  but  a  mere  right  to  take  the  grass  by  the  mouths  of  their 
cattle  of  a  particular  description. 

(Crbsswbll,  J.:  We  must  take  it  that  the  jury  have  properly 
found  that  the  plaintiffs  had  no  right  to  go  upon  the  Siddals 
between  the  6th  of  July  and  the  14th  of  February.  Upon  this  rule, 
you  cannot  be  allowed  to  impeach  that  finding.) 

That  is  conceded. 

(Cbesswell,  J. :  The  proposition  you  have  to  establish,  is,  that  a 
man,  who  would  himself  be  a  trespasser  if  he  went  on  the  land,  may 
yet  maintain  trespass  against  another  for  going  there.) 

(1)  Translated,  17  Vin.  Abr.  (2)  8  R.  B.  566  (6  East,  602). 
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Cox         Being  owners  of  the  fee,  any  trespass  committed  at  any  time  upon 
G^B.        ^^^^  close,  is  an  invasion  of  the  plaintiffs'  right.) 

(Maule,  J. :  You  might  as  well  contend  that  a  man  who  owns  a 
stratum  of  coal  a  thousand  fathoms  deep,  can  bring  trespass  against 
[  *648  ]      another  for  walking  over  the  surface  of  the  land.     That  "^is  this 
case,  differing  only  in  degree.) 

There  is  nothing  to  prevent  the  plaintiffs  maintaining  trespass,  if 
the  burgesses  have  only  a  profit  a  prendtr. 

(Maule,  ^. :  It  is  not  open  to  you  upon  the  rule,  to  contend 
for  that.) 

Wilde,  Ch.  J. : 

With  regard  to  the  cases  of  Cox  v.  Glue  and  Cox  v.  Saint,  in 
which  it  was  found,  that  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Derby  were,  at  the  time  of  the  alleged  trespasses, 
entitled  to  the  exclusive  possession  of  the  surface  of  the  locus  in 
quo,  but  that  the  plaintiffs  were  entitled  to  the  subsoil,  and  in  which 
rules  have  been  obtained  to  enter  verdicts  for  the  respective  defen- 
dants,  in  pursuance  of  leave  reserved  at  the  trial,  it  seems  to  me 
that  the  ruling  of  the  learned  Judge  was  perfectly  correct.  It 
cannot  be  denied  that  the  possession  of  the  surface  may  be  in  one 
person,  and  the  possession  of  and  the  right  to  the  snbsoil,  in 
another.  Such  rights  may  be  derived  by  grant ;  or  may  be  inferred 
from  a  long  and  uniform  course  of  enjoyment,  which  will  be 
supposed  to  correspond  with  the  interest  created  by  some  grant. 
It  is  found  in  the  present  case  that  the  burgesses  had  a  right, 
during  a  certain  portion  of  the  year,  to  take  the  herbage  by  the 
mouths  of  their  sheep  and  cattle :  and  it  is  not  found  that  they 
ever  had  any  more  extensive  right.  In  order  to  give  them  that 
limited  right,  it  was  not  necessary  that  the  owner  of  the  soil 
should  part  with  more  than  the  mere  right  of  possession  during  the 
time  of  the  exercise  of  such  right  of  pasturage.  If,  then,  it  is  com- 
petent to  the  owner  of  the  soil  to  grant  such  a  limited  interest, 
and  to  retain  all  his  rights  in  the  subsoil,  what  are  the  proper 
materials  whence  we  are  to  infer  what  the  grant  was,  but  the  course 
of  enjoyment?  Here,  all  that  the  burgesses  and  freemen  were 
shown  ever  to  have  enjoyed,  was,  the  pasturage  from  the  6th  of 
July  to  the  14th  of  February :  and  there  was  nothing  in  the  case  to 
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*Iead  to  the  conclusion  that  the  owner  of  the  soil  ever  parted  with  Cox 
more  than  was  necessary  to  the  exercise  of  that  limited  right.  glue. 
There  is  no  doabt  that  different  strata  of  the  soil  may  be  the  sub-  [  *549  ] 
jects  of  separate  and  distinct  rights.  A  difficulty  might  have  arisen 
as  to  the  depth  to  which  the  right  of  the  burgesses  extended  :  but 
that  is  excluded  by  the  finding  of  the  jury,  which  must  be  assumed 
to  mean  that  the  holes  made  in  the  close  were  dug  to  such  a  depth 
as  to  interfere  with  the  subsoil,  which  the  owners  of  the  fee  had 
not  parted  with.  What,  then,  is  there  to  prevent  the  latter  from 
maintaining  an  action  for  that  trespass  ?  In  the  case  of  mines,  no 
question  could  arise.  If  the  owner  of  the  fee  retains  the  right  to 
the  mines  and  minerals,  and  has  also  the  possession,  he  may  main- 
tain an  action  for  any  invasion  of  his  rights.  Here,  the  plaintiffs 
have  the  fee ;  and  they  retain  the  possession  of  the  subsoil.  They 
never  granted  anything  more  than  the  herbage ;  leaving  all  their 
other  rights  just  as  complete  and  full  as  if  they  had  granted 
nothing.  It  therefore  seems  to  me  that  the  learned  Judge  was 
right  in  saying  that  the  exclusive  possession  of  the  surface  by  the 
burgesses,  was  consistent  with  the  right  and  possession  of  the  sub- 
soil in  the  plaintiffs ;  and  that,  taking  the  finding  of  the  jury  to 
mean  that  the  burgesses  had  the  exclusive  possession  of  the  surface 
at  the  time  the  alleged  trespasses  were  committed,  and  that  the 
exclusive  possession  of  the  subsoil  was  then  in  the  plaintiffs,  the 
verdict  was  properly  entered  for  the  plaintiffs  for  the  trespass  done 
to  the  subsoil.  The  rules  in  these  two  actions,  therefore,  ought,  I 
think,  to  be  discharged. 

The  case  of  Cox  v.  Mousley  is  much  more  free  from  difficulty. 
Trespass  is  a  remedy  given  for  an  interference  with  the  possession. 
It  by  no  means  follows,  as  has  been  supposed  in  the  argument, 
that,  if  that  possession  has  been  dealt  with  in  such  a  way  as  to 
interfere  *with  the  soil,  independently  of  the  possession  of  the  ['sso] 
surface,  trespass  is  maintainable.  But  the  law,  as  applicable  to 
the  facts  of  this  case,  is  certainly  free  from  doubt.  To  make  tres- 
pass maintainable,  the  plaintiff  must  not  only  have  a  right  to  the 
possession,  but  must  have  the  actual  possession.  Here,  it  is  found 
that  the  right  of  possession  and  the  actual  possession  were  both  out 
of  the  plaintiffs  at  the  time  of  the  committing  of  the  alleged  tres- 
pass, by  the  defendant  Mousley,  which  consisted  merely  in  riding 
over  the  close.  There  was  no  evidence  of  any  injury  beyond  the 
surface.  The  verdict  was,  therefore,  properly  entered  for  the 
defendant.    And  this  rule  also  must,  consequently,  be  discharged. 
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Cox         Maule,  J. : 

Olub.  I  am  also  of  opinion  that  these  rales  must  be  discharged.     The 

first  count  of  the  declaration  is  somewhat  peculiar :  it  charges  that 
the  defendant,  with  force  and  arms,  &c.,  broke  and  entered  certain 
soil  of  the  plaintififs,  the  said  soil  being  the  soil  of  and  belonging  to 
a  certain  close  called  the  Siddals,  and  subverted,  &c.,  the  soil  of 
the  plain tijffs,  and  made  divers  holes  therein,  &c.  The  second  is  a 
count,  in  the  ordinary  form,  for  breaking  and  entering  the  plaintiffs' 
close.  In  the  first  two  cases.  Cox  v.  Gltu^  and  Cox  v.  Saint,  there 
was  evidence  given  on  the  part  of  the  plaintiffs  reasonably  establish- 
ing a  seisin  in  fee  in  the  plaintiffs.  But  there  was  also  evidence 
that  the  burgesses  of  the  borough  of  Derby  were  entitled  to  the 
possession  of  the  surface  during  a  certain  portion  of  the  year.  The 
conclusion  to  which  the  jury  came  was,  that  the  plaintiffs,  were 
seised  in  fee  of  the  subsoil  at  all  events  ;  and  that,  from  the  6th  of 
July  until  the  14th  of  February  in  the  following  year,  the  burgesses 
were  entitled  to  the  possession  of  the  surface,  to  the  exclusion  of 
the   plaintiffs,   negativing    any  special    right    they   might  have. 

[  •SSI  ]  Possibly  the  jury  may  have  come  to  that  conclusion  upon  ♦insuflS- 
cient  evidence  :  but  their  finding  is  not  found  fault  with  ;  the  rule 
was  moved,  and  granted,  on  the  ground  of  misdirection  only,  tiie 
learned  Judge  having  held,  that,  considering  the  nature  of  the 
trespass  complained  of,  that  finding  amounted  to  a  verdict  for 
the  plaintiffs  on  the  first  issue.  The  learned  Judge,  in  effect, 
decided,  that,  if  a  man  is  possessed  of  a  close,  and  another  digs 
holes  therein,  although  a  third  person  has  for  the  time  the  exclusive 
possession  of  the  surface,  the  former  is  entitled  to  a  verdict  upon  a 
count  framed  like  the  first  count  in  this  case.  It  appears  to  me 
that  the  view  taken  by  the  learned  Judge,  was  perfectly  correct 
The  term  "  close  "  might  include  the  surface  as  well  as  the  subsoil. 
But,  in  tort,  the  plaintiff  may  be  entitled  to  a  verdict,  although  he 
proves  part  only  of  what  he  charges  in  his  declaration.  So,  where 
the  plaintiff  alleges  that  he  is  possessed  of  a  "  close,"  that  is,  the 
surface,  or  the  subsoil,  if  he  proves  his  possession  of  either,  he 
sustains  his  declaration.  If  the  burgesses  had  had  the  exclusive 
possession  of  the  close,  it  is  clear  the  plaintiffs  could  not  have 
maintained  trespass.  There  may,  no  doubt,  be  easements,  the 
obstruction  of  which  would  not  enable  the  party  to  maintain  tres- 
pass. But  the  finding  of  the  jury  in  this  case,  excludes  all  difficulty 
as  to  that. 

The  case  of  Cox  v.  Moudey  seems  to  me  to  be  a  very  clear  one. 
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The  qaestion  is,  whether  the  plaintiffs  can  maintain  trespass  against         Cox 
the  defendant  simply  for  riding  over  the  close,  the  exclusive  right        Olux. 
to  the  possession  of  the  surface  of  which  was  in  third  persons.     To 
raise  the  question  at  all,  it  was  necessary  somewhat  to  distort  the 
finding  of  the  jury.    The  terms  of  the  finding,  however,  are  quite 
clear  and  unambiguous.     To  preclude  all  doubt,  the  jury  say  that 
the  burgesses  had  the  exclusive  possession  of  the  surface,  at  the 
time  the  alleged  trespass  was  committed.     The  action  clearly  was 
not  maintainable.     The  plaintiffs  and  the  burgesses  of  Derby  are, 
*80  far  as  regards  the  surface  of  the  Siddals,  in  the  situation  of      [  *562  ] 
the  parties  in  the  case  put  in  Co.  Litt.  (i),  as  explained  in  Preston 
on  Estates  (2),  in  the  enjoyment  the  surface  during  alternate  half- 
years.     No  doubt,  upon  the.  evidence,  the  plaintiffs  were,  at  all 
times,  entitled  to  the  fee-simple  of  the  subsoil. 

Cresswell,  J. : 

The  substantial  question  in  Cox  v.  Olue  and  Cox  v.  Saint^  is, 
whether  the  jury  were  warranted  in  finding,  that  the  right  and 
possession  of  the  subsoil  in  the  Siddals,  was  in  the  plaintiffs.  It 
is  true  the  jury  were,  in  a  manner,  led  by  the  Judge  to  that  con- 
clusion: but  there  was  abundant  evidence  to  warrant  it.  The 
finding  is,  that  the  plaintiffs  were  in  possession  of  the  subsoil,  but 
not  of  the  surface,  the  exclusive  possession  of  that,  being,  at  the 
time,  in  the  burgesses  of  Derby.  And  I  think  the  pleadings  were 
sufBcient  to  entitle  the  plaintiffs  to  maintain  the  action  for  the 
trespass  committed  with  respect  to  the  subsoil. 

As  to  the  case  of  Cox  v.  Mousley,  there  seems  to  me  to  be  no 
difficulty  whatever ;  the  jury  having  expressly  found  that  the  plain- 
tiffs were  not  in  possession  of  the  surface  at  the  time  of  the  alleged 
trespass.  The  case  cited  from  Siderfin,  undoubtedly  goes  to  show 
that  one  who  has  a  right  to  enter  land  for  one  purpose,  cannot 
justify  entering  it  for  another  purpose.  That,  however,  is  blinking 
the  question,  which  is,  whether  the  plaintiffs  were  possessed  or  not, 
at  the  time  of  the  alleged  trespass.  I  am  of  opinion  that  the  rule 
in  this  case,  as  well  as  in  the  others,  should  be  discharged. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  As  to  Cox  v.  Glue  and  Cox  v.  Saint, 
I  think  the  finding  of  the  jury  must  be  taken  to  be  equivalent  to  a 

(1)  4  a.  (2)  See  Frest.  Tst.  112,  113;  1  Tho. 

Co.  Litt.  606  (X). 
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C!ox         finding  in  the  burgesses  of  a  right  of  prima  vestura^  or  prima  tonsura  : 

glub.        *and,  if  so,  the  question  is,  whether,  if  a  stranger  digs  holes  in  the 

£  *ft5S  ]      soil,  daring  the  time  for  the  exercise  of  the  limited  and  sabordinate 

right,  the  general  owner  of  the  soil  may  not  maintain  trespass.     I 

am  of  opinion  that  he  may  ;  nothing  having  passed  out  of  him  but 

so  mach  of  the  surface  as  to  enable  the  parties  having  the  limited 

right,  to  exercise  that  right.     The  passage  cited  from  Co.  Litt.  4  b, 

proves  that.     I  also  think  there  is  nothing  in  the  objection  to  the 

form  of  the  pleadings. 

With  respect  to  the  case  of  Cox  v.  Mousley,  it  is  unnecessary  to 

say  what  would  have  been  the  result,  if,  instead  of  finding  a  right 

to  prima  vesturay  or  prima  tonsura,  in  the  corporation  of  l.*erby,  the 

jury  had  found  merely  an  exclusive  right  of  pasturage.    I  think  the 

plaintiffs  clearly  cannot  maintain  trespass  against  the  defendant 

for  merely  riding  over  the  close,  at  a  time  when  the  possession  of 

the  surface  was  out  of  them. 

Rules  discharged. 


1848.  EDWAED  LINDUS  v.  BRADWELL(l). 

Jan.  29.  ^  ' 
(5  C.  B.  583—593 ;  S.  C.  17  L.  J.  C.  P.  121 ;  12  Jur.  230.) 

^        -*  A    bill   of    exchange,    addressed   to   the   defendant  by  the  name  of 

**  William  B.,"  was  accepted  by  his  wife,  by  writing  across  it,  her  own 
name,  **  Mary  B.*'  There  was  no  evidence  of  any  express  authority  in  the 
wife  so  to  accept  the  bill ;  but,  on  its  being  presented  to  the  husband,  aiter 
it  had  become  due,  he  said  he  knew  all  about  it,  that  the  bill  wa^  a 
millinery  bill  (for  which  the  husband  appeared  to  be  liable),  and  that  he 
would  pay  it  very  shortly :  Held,  that  he  was  liable  as  acceptor. 

Assumpsit.  The  first  count  stated,  that,  on  the  12th  of  August, 
1844,  one  William  Lindus  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  order  of  him,  the  said  William  Lindus, 
302.,  two  months  after  the  date  thereof;  that  this  period  had 
elapsed ;  that  the  defendant  accepted  the  said  bill ;  and  that  the 
said  William  Lindus  indorsed  the  same  to  the  plaintiff,  &c. 

There  was  also  a  count  for  SOZ.,  for  money  alleged  to  be  due 
upon  an  account  stated. 

The  defendant  pleaded,  as  to  the  first  count,  that  he  did  not  accept 
the  said  bill,  and,  to  the  second  count,  non  ossumpsiL  Issue  thereon. 

(1)  This  case  does  not  appear  to  Bills  of  Exchange,  6th  ed.  43).     See 

have  been  criticised  judicially,  but  its  ss.  23  and  91  of  the  Bills  of  Exchange 

authority    has    been    questioned    by  Act,    1882   (45  &  46  Vict   c   61).— 

writers  of  text  books  (see  Chalmers,  J.  G.  P. 
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The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  for  Lindub 
Middlesex,  in  last  Easter  Term.  It  appeared  that  the  bill  was  bbadwsll. 
drawn  by  William  Lindas,  and  addressed  to  the  defendant  as 
William  Bradwell  (his  true  name  being  William  David  Bradwell), 
but  that  it  was  accepted  by  the  defendant's  wife,  in  her  own  name, 
"  Mary  Bradwell."  There  was  no  evidence  that  this  was  done  by 
her  with  her  husband's  authority.  But  one  Henry  Lindus,  another 
brother  of  the  plaintiff,  who  was  called  as  a  witness,  stated,  that, 
on  the  7th  of  February  last,  he  saw  the  defendant  on  the  subject  of 
the  bill,  which  he  then  exhibited  to  the  defendant,  who,  after 
looking  at  it,  said,  ''  I  know  all  about  it :  it  is  accepted  by  my 
wife:  it  is  one  of  those  millinery  bills,  for  transactions  with 
Mrs.  Reece :  I  will  pay  it  very  shortly." 

On  the  part  of  the  defendant,  it  was  submitted  that  *the  count       [  •584  j 
on  the  bill  was  distinctly  disproved  ;  and  that  there  was  no  case  to 
go  to  the  jury  upon  the  account  stated,  for,  that  a  promise  to  pay, 
in  the  absence  of  any  original  liability,  was  a  mere  nudum  pactum. 

The  learned  Judge,  however,  directed  the  jury  to  find  for  the 
plaintiff  for  the  amount  of  the  bill  and  interest  (82Z.  Is.),  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for 
him  upon  either  or  both  issues,  or,  if  the  Court  should  think  the 
plaintiff  entitled  to  recover  upon  the  account  stated  only,  to  reduce 
the  damages  to  SOL 

Talfourd,  Serjt.,  in  Easter  Term,  moved  accordingly  : 

Neither  count  was  sustained  by  the  evidence.  The  bill  was,  in 
fact,  drawn  by  one  person  and  accepted  by  another.  In  Polhill  v. 
Walter  (i),  it  is  broadly  laid  down  "  that  no  one  can  be  liable  as 
acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless  he  be 
an  acceptor  for  honour."  In  Davis  v.  Clarke  (2),  John  Hart  drew 
a  bill  payable  to  himself  or  order,  addressed  to  John  Hart  :  the 
defendant  wrote  across  it,  ''accepted,  H.  J.  Clarke:"  and  it  was 
held  that  Clarke  could  not  be  sued  as  acceptor  of  a  bill  of  exchange 
directed  to  him.  Lord  Denman  there  says  :  *'  There  is  no  authority, 
either  in  the  English  law,  or  the  general  law-merchant,  for  holding 
a  party  to  be  liable  as  acceptor  upon  a  bill  addressed  to  another. 
We  must  take  it  on  this  instrument,  that  the  defendant  is  different 
from  the  party  to  whom  it  is  addressed.  Polhill  v.  Walter,  and 
Jackson  v.  Hudson  (3),  are  authorities  showing  that  the  defendant 

(1)  37  E.  E.  344  (3  B.  &  Ad.  114).  (3)  11  E.  E.  762  (2  Camp.  447). 

(2)  66  E.  E.  255  (6  Q.  B.  16). 
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LiKDUB  here  cannot  be  saed  as  acceptor.  In  Jackson  v.  Hudson^  Lord 
Bradwell.  Ellenborouoh  treated  an  acceptance  by  a  party  not  addressed^ 
[  •BSs  ]  as  '  contrary  to  the  usage  and  custom  of  merchants.* "  *And 
CoLERiDOB,  J.,  says:  ''  The  safe  course  is,  to  adhere  to  the  mercan- 
tile rule,  that  an  acceptance  can  be  made  only  by  the  party 
addressed,  or  for  his  honour."  The  present  case  is  the  converse 
of  that.  There  being  no  evidence  that  the  defendant  ever  authorised 
his  ^ife  to  accept  this  bill,  it  is  difficult  to  see  upon  what  principle 
he  can  be  charged  as  the  acceptor. 

(Wilde,  Ch.  J.,  referred  to  Appleton  v.  Binks  (i),  where  it  was 
held  that  one  who  covenants  for  himself,  his  heirs,  &c.»  and  under 
his  own  hand  and  seal,  for  the  act  of  another,  shall  be  personally 
bound  by  his  covenant,  though  he  describe  himself  in  the  deed  as 
covenanting  for  and  on  the  part  and  behalf  of  such  other  person.) 

In  Barlow  v.  Bishop  (2),  it  was  held,  that,  though  a  note  were  given 
to  a  married  woman,  knowing  her  to  be  such,  with  intent  that  she 
should  indorse  it  to  the  plaintiff,  in  payment  of  a  debt  which  she 
owed  him  (in  the  course  of  carrying  on  a  trade  in  her  own  name, 
by  the  consent  of  her  husband),  yet  the  property  in  the  note,  vested 
in  the  husband  by  the  delivery  to  the  wife,  and  no  interest  passed 
by  her  indorsement  to  the  plaintiff ;  and  that  the  plaintiff  coold 
not  recover  upon  the  money  counts  under  such  circumstances. 
''  It  is  clear,"  said  Lord  Ellenborouoh,  'Hhat  the  delivery  of  the 
note  to  the  wife,  vested  the  interest  in  her  husband ;  and,  as  he 
permitted  her  to  carry  on  trade  on  her  own  account,  and  this  was 
a  transaction  in  the  course  of  that  trade,  if  she  had  indorsed  the 
note  in  the  name  of  her  husband,  I  am  not  prepared  to  say  that 
that  would  not  have  availed  ;  as  many  acts  of  this  nature  may  be 
done  by  a  power  of  attorney,  and  the  jury  might  have  presumed 
what  was  necessary  in  favour  of  an  authority  from  her  husband  for 
[  *586  ]  this  purpose.  But  the  indorsement  being  *in  her  own  name,  it  is 
quite  impossible  to  say  that  she  could  pass  away  the  interest  of  her 
husband  by  it." 

(Cresswell,  J.,  referred  to  Cotes  v.  Davis  (3),  where  it  was  held, 
that,  if  a  promissory  note  be  made  payable  to  a  married  woman, 
and  she  indorses  it,  for  value,  in  her  own  name,  and  the  maker 
afterwards  promises  to  pay  it, — in  an  action  against  him  by  the 

(1)  7  R.  E.  672  (5  East,  148 ;  IJ.  P.  (2)  1  East,  432. 

Suiith,  361).  (3)  1  Camp.  -iHl. 
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indorsee,  it  will  be  presumed  that  the  nominal  payee  had  authority      lindus 
from  her  husband  to  indorse  the  note  in  that  form,  and  the  indorse-    bsadwbll. 
ment  will  be  considered  as  vesting  a  legal  title  to  the  note  in  the 
plaintiff.) 

In  that  case.  Lord  Ellenbobouoh  puts  it  upon  the  ground  of 
estoppel.  In  Prestwick  v.  Marshall  (i),  the  bill  was  indorsed  by 
the  wife,  with  the  consent  of  her  husband:  and,  in  Prince  v. 
Brunatte{2),  the  replication  alleged,  that  the  bill  had  been  drawn 
and  indorsed  by  the  husband's  authority. 

A  promise  to  pay,  where  there  was  no  original  liability,  is  nudum 
pactum^  and  will  not  support  an  account  stated. 

(Wilde,  Gh.  J. :  Can  that  be  said,  where  the  bill  is  given  for 
goods  supplied  to  the  wife  ?) 

If  the  goods  had  been  supplied  by  the  plaintiff,  taking  it  all  together, 
the  evidence  might  have  supported  the  account  stated. 

(V.  Williams,  J. :  In  Cocking  v.  Ward  (3),  a  promise  to  pay 
money  which  in  strictness  the  defendant  was  not  legally  bound 
to  pay,  was  held  to  support  an  account  stated. 

Wilde,  Ch.  J.:  Although  the  defendant  was  not  liable  to  the 
present  plaintiff  for  the  millinery  bill,  yet,  inasmuch  as  payment  of 
the  bill  would  discharge  his  liability  on  that  account,  a  promise  to 
pay  would  surely  support  the  account  stated.) 

Mrs.  Beece  was   no  party  to  the  bill.    It  would  seem  that  she 
had  been  paid  her  debt  by  money  raised  by  means  of  this  and 
other  bills. 
A  rule  nisi  having  been  granted. 


Simon  now  showed  cause  : 

Cotes  V.  Davis  is  expressly  in  point.  That  was  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note  for  2iL  17^., 
payable  to  "Mrs.  Garter,  or  order,"  and  indorsed  by  her  in  the 
name  of  "  M.  Garter."  When  the  note  was  presented  for  payment, 
the  defendant  said  it  should  be  paid  in  a  few  days ;  and  he  after- 
wards asked  for   time.     On  the  part  of  the  defendant,  it  was 

(1)  7  Bing.  566;  5  Moo.  &  P.  613 ;      3  Dowl.  P.  C.  382. 

4  Car.  A  P.  694.  (3)  68  B.  E.  831  (1  C.  B.  868). 

(2)  1  Bing.  N.  C.  435 ;  1  Scott,  342 ; 
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LnrDVB  proposed  to  prove  that  Mrs.  Carter,  the  payee,  was  the  wife  of  a 
Bbadwsll.  ixian  of  the  name  of  Cole,  who  was  still  alive ;  and  it  was  contended, 
that  no  title  to  a  bill  of  exchange  or  promissory  note  coald  be  made 
through  the  indorsement  of  9k  feme  covert ;  and  that,  what  is  said  by 
a  party  not  previously  liable,  after  the  bill  has  become  due,  is 
immaterial.  But  Lord  Ellembobouoh  said:  ''The  husband  may 
authorise  the  wife  to  indorse  bills  of  exchange  or  promissory  notes 
as  his  agent ;  and,  after  the  acknowledgments  and  promises  of  the 
defendant (]),  it  may  reasonably  be  presumed,  against  him,  that 
Mrs.  Carter  had  authority  from  her  husband  to  indorse  the  note  in 
question."  And,  upon  its  being  suggested,  that  the  indorsement 
ought,  in  that  case,  to  have  been  in  the  name  of  the  hasband,  his 
Lordship  added  :  ''  We  may  fairly  carry  the  presumption  one  step 
further,  and  presume  that  the  husband  authorised  her  to  indorse 
notes  in  the  name  by  which  she  herself  passed  in  the  world.  The 
defendant  is  now  estopped  from  contesting  her  authority  for  this 
indorsement."     The  authority  of  that  case  is  recognised  in  Pmt- 

[  •688  ]  wick  V.  Marshall  and  Prince  v.  BrunatU.  In  Davis  *v.  Clarke,  the 
bill  was  addressed  to  a  party  totally  different  from  the  person  who 
accepted. 

Talfourd  and  Bytes,  Serjts.,  and  Swann,  in  support  of  the  role : 

The  defendant  clearly  is  not  liable  upon  this  bill.  The  most 
direct  authority  upon  the  subject  is  an  American  case,  of  Penti  v. 
Stanton  (2),  cited  in  Story  on  Agency,  125,  n.  (3),  where  an  agent 
drew  a  bill  for  a  purchase  of  goods  on  account  of  his  principal,  and 
signed  the  bill ''  A.  B.,  agent,"  not  stating  the  name  of  his  principal; 
and  it  was  held,  that  he,  and  not  his  principal,  was  personally 
bound,  as  drawer  (3).  In  Leadbitterv.  Farroic  (4),  where  the  point 
arose  incidentally,  Holroyd,  J.,  said  :  ''  I  apprehend  that  no  action 
would  lie  on  the  bill,  except  against  those  who  are  the  parties  to  it.  * 
There  is  a  distinction,  in  this  respect,  between  bills  of  exchange  and 

(1)  The  presumption  would  appear  In  the  case  of  Cotea  v.    Davis,  the 

to   arise   from    the    privity    existing  defendant   had,    by    his    own     act, 

between  the  maker  and   the   payee,  accredited  the  payee  as  being  a  pezv)n 

The  maker  might  well  be  presumed  to  who  had  capacity  to  indorse, 

be  conusant  of  the  extent  of  the  powers  (2)  10  Wend.  B.  271. 

of  indorsing  vested  in  the  party  to  (3)  But  the  principal  was  held  liable 

whom  he  had  himself  made  the  note  for  the  price  of  the  goods,  on  a  count 

payable.     But  for  the  existence  of  this  for  goods  sold  and  delivered,  aa  the 

]'rivity,  the  acknowledgments  and  pro-  form  of  the  bill  showed  that  exduaive 

mises  might  have  been  made  in  ignor-  credit  had  not  been  given  to  the  agent, 

ance  of  any  want  of  capacity  to  indorse.  (4)  17  R.  R.  34o  (5  M.  &  S.  345). 
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other  written  infltruments.  In  Bvlt  v.  MmrelHi),  the  plaintiff  Lindus 
declared  on  a  bill  of  exchange  made  by  B.  P.,  directed  to  A.,  B.,  bbadwell. 
C,  D.,  E.,  and  F.,  and  accepted  by  them.  A.,  B.,  and  C.  pleaded, 
first,  that  B.  P.  did  not  make  the  bill,  in  manner  and  form,  &c., 
secondly,  that  A.,  B.,  and  C,  did  not  accept,  in  manner  and  form, 
&c.  ;  upon  which  issae  was  joined;  and  there  was  judgment  by 
default  against  D.,  E.,  and  F.  The  bill  produced  at  the  trial  was 
drawn  upon  the  directors  of  the  J.  S.  Company,  and  accepted, ''  for 
the  Company,"  by  D.  and  E.,  signing  as  directors.  F.  signed  his 
name  with  theirs,  as  "  manager  :  "  all  the  defendants  were  share- 
holders, and  all  but  F.  were  directors.  The  jury  found  that  F.,  as 
manager,  was  not  an  acceptor  of  the  bill :  it  was  not  put  to  them 
to  say  (nor  did  *counsel  desire  that  they  should  be  asked)  whether  [  •SSQ  j 
or  not  D.  and  E.  had  authority  to  bind  the  Company  by  accept- 
ances. A  verdict  having  been  entered  for  the  plaintiffs,  upon  a 
motion  to  epter  a  nonsuit,  it  was  held  that  F.  was  not,  in  point  of 
law,  liable  as  an  acceptor,  either  by  his  having  actually  signed  his 
name  with  those  of  D.  and  E.,  or  by  their  having  accepted  the  bill 
as  directors  of  a  Company  in  which  he  held  shares ;  and  that  the 
plaintiffs  had  failed  on  both  issues.  There,  F.  was  a  principal, 
and  as  such  would  have  been  bound,  if  it  had  been  an  ordinary 
written  instrument.  In  Davis  v.  Clarke  (2),  Lord  Dbnman  says : 
''  There  is  no  authority,  either  in  the  English  law  or  the  general 
law-merchant,  for  holding  a  party  to  be  liable  as  acceptor,  upon  a 
bill  addressed  to  another.*'  And  Colebidoe,  J.,  says:  '^  The  safe 
course  is,  to  adhere  to  the  mercantile  rule,  that  an  acceptance  can 
1)6  made  only  by  the  party  addressed,  or  for  his  honour.  Here, 
the  last  is  not  pretended ;  and  the  first  cannot  be  presumed." 

(Maulb,  J. :  Suppose  the  defendant  authorised  his  wife  to  accept 
the  bill  for  him  in  the  name  of  "  Mary  Bradwell,"  would  he  not  be 
liable  ?  Here,  knowing  that  she  has  done  so,  he  acknowledges  his 
liability  upon  the  bill.  May  we  not  assume  that  the  law,  as  to  how 
far  a  wife  may,  by  her  acceptance,  bind  her  husband,  though 
doubtful  to  us,  was  perfectly  well  known  to  him  ?) 

When   the  bill   is  shown   to  him,  he  merely  says — "I  know  all 
about  it :  it  is  my  wife*s  acceptance.*' 

(Maulb,  J.  adding,  **  I  will  pay  it  very  shortly.") 

(1)  54  E.  E.  681  (12  Ad.  &  El.  745).  (2)  66  E.  R.  255  (6  Q.  B.  16). 
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LINDU8      That  was  no  admission  of  liability ;  it  was  a  mere  void  promise. 
Bbadwbll.    There  is  no  authority  for  the  position,  that  a  man  may  be  held 
liable  as  the  acceptor  of  a  bill  of  exchange,  where  the  bill  is  accepted 
in  a  name  which  is,  and  which  is  intended  to  be,  the  name  of 
another  person. 
[  ^^  ]  Unless  the  defendant's  liability  upon  the  bill  is  established,  he 

clearly  cannot  be  liable  upon  the  accomit  stated.  The  promise 
coald  only  be  applied  to  the  bill  which  was  the  subject  of  the 
demand  at  the  time.  The  admission  of  liability,  was  an  admission 
of  a  liability  to  Mrs.  Beece. 

(Mauls,  J. :  The  admission  was  a  little  equivocal ;  but  still  it 
pointed  to  this  particular  bill.) 

Maule,  J.  (1) : 

In  this  case  much  learning  and  ingenuity  were  displayed  at  the 
trial  in  discussing  the  liability  of  the  defendant  upon  the  particular 
form  of  acceptance.     Without  expressing  any  opinion  upon  the 
matter,  I  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  it  for  him,  if  the  Court  should  be  of 
opinion  that  he  was  not  liable.     Upon  the  best  consideration  I  can 
give  to  the  very  elaborate  argument  we  have  heard,  I  think  the 
defendant  is  bound  by  the  acceptance  of  his  wife.     The  evidence 
of  Henry  Lindus  shows,  that  the  defendant  represented  himself  to 
be  a  person  bound  by  the  bill,  after  his  attention  had  been  par- 
ticularly called  to  it.    He  says  he  knows  all  about  it,  that  it  is 
accepted  by  his  wife,  and  mentions  the  particular  transaction  oat 
of  which  it  grew,  and  promises  to  pay  it  shortly.    The  irresistible 
'    inference  from  this,  is,  that  he  considers  the  bill  as  one  that  he  is 
liable  to  pay.    He,  in  effect,  says  that  his  wife  was  authorised  by 
him  to  accept  this  particular  bill  in  the  way  she  did.     At  any  rate, 
the  conversation  fairly  admits  of  that  inference.    He  sees  that  his 
wife  has  written  her  own  name  across  the  bill,  and  recognises  it  as 
done  by  his  authority.    The  question  is,  whether  it  is  competent  to 
a  man  to  give  his  wife  such  an  authority.     Cotes  v.  Davis,  a  case 
that  has  been  since  recognised,  seems  to  be  a  strong  authority 
l[  *69i  ]      upon  the  subject.     But,  upon  principle,  *it  seems  to  me  that 
there  is  no  objection  to  the  plaintiff's  recovering  upon  this  bill. 
The  acceptance  is  in  writing,  and  therefore  satisfies  the  statute 
1  &  2  Geo.  IV.  c.  78.    If  a  man  says  to  his  wife,  accept  such  a 
(1)  Wilde,  Ch.  J.,  was  absent,  on  account  of  indisposition. 
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bill,  drawn  upon  me,  in  your  own  name,  unless  he  intends  to  be      Lnrous 

bound  by  that,  he  means  nothing.    Unless  such  an 'acceptance    bbadwbll. 

operates  to  charge  him,  it  has  no  operation  at  all.    The  defendant 

clearly  meant  to  bind  himself,  if,  in  point  of  law,  he  could  do  so. 

It  is  said  that  a  drawee  cannot  bind  himself  otherwise  than  by 

writing  his  name  on  the  bill.    But  suppose  the  drawee,  with  his 

own  hand,  accepts  the  bill  by  writing  another  name  across  it,  will 

he  not  be  liable  ?    Here,  the  defendant  has,  by  the  hand  of  his 

wife,  written  *'  Mary  Bradwell  "  on  the  bill.     If  he  had  done  that 

with  his  own  hand,  it  clearly  would  have  been  his  own  acceptance : 

and  I  know  of  no  rule  of  law  that  makes  such«  an  authority  void. 

It  is  difficult  to  say,  that,  if  the  defendant  had  written  his  true 

name,  William  David  Bradwell,  across  the  bill,  that  would  not 

have  been  an  acceptance  that  would  bind  him ;  and  yet,  inasmuch 

as  that  would  not  be  the  name  in  which  it  was  addressed,  if  the 

argument  of  the  defendant's  counsel  is  well  founded,  he  would  not 

be  liable.    I  admit  that  nobody  but  the  defendant  could  accept  this 

bill  so  as  to  charge  him  :  but  he  has  accepted  it  by  the  hand,  and 

in  the  name,  of  his  wife  :  and  that,  I  think,  is  a  sufficient  acceptance 

to  bind  him. 

Grbsswell,  J. : 

I  am  of  the  same  opinion.  Cotes  v.  Davis  involves  a  principle 
that  goes  very  nearly  the  whole  length  of  what  we  are  now  deciding. 
There,  an  indorsement  by  a  married  woman,  was  held  sufficient  to 
pass  the  property  in  a  note,  which  could  only  pass  by  the  husband's 
indorsement,  as  also  appears  from  Barlow  v.  Bishop.  «In  Cotes  v. 
Davis  it  was  objected,  *that  no  title  to  a  bill  of  exchange  or  [  *692  ] 
promissory  note  could  be  made  through  the  indorsement  of  a  feme 
covert,  and  that  what  the  defendant  did  after  the  bill  had  become 
due,  must  be  immaterial,  if  he  was  not  previously  liable.  But 
Lord  Ellenborough  said :  "  The  husband  may  authorise  the  wife 
to  indorse  bills  of  exchange  or  promissory  notes  as  his  agent ;  and, 
after  the  acknowledgments  and  promises  of  the  defendant  in  this 
case,  it  may  reasonably  be  presumed  against  him,  that  Mrs.  Garter 
had  authority  from  her  husband  to  indorse  the  note  in  question.** 
And  he  further  says  :  **  We  may  fairly  carry  the  presumption  one 
step  further,  and  presume  that  the  husband  authorised  her  to 
indorse  notes  in  the  name  by  which  she  herself  passed  in  the 
world.*'  Still,  it  must  be  the  husband's  indorsement.  That  prin- 
ciple was  again  recognised  in  Prestivick  v.  Marshall  and  Pnnce  v. 
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Lnn}n8  Brunatte.  The  jury  must  be  assumed  to  have  found  here,  that  the 
Bradwbll.  ^^^^  ^^  authority  to  accept  this  bill :  and,  as  the  defendant,  by 
his  subsequent  conduct,  showed  that  he  was  satisfied  with  the  mode 
in  which  the  authority  had  been  exercised,  we  must  likewise  assume 
that  the  jury  also  found  that  he  authorised  her  to  bind  him  in  that 
particular  way.  It  is  by  no  means  an  unusual  thing  for  a  bill  of 
exchange  to  be  drawn  upon  persons  trading  under  a  style  that 
corresponds  with  the  name  of  no  one  member  of  the  existing  firm ; 
and  yet  bills  so  drawn  and  so  accepted,  are  perfectly  good.  So, 
here,  the  bill  having  been  accepted,  and  in  this  form,  by  the 
authority  of  the  de^ndant,  he  is  clearly  liable  upon  it. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  This  rule  cannot  be  made  absolute, 
if  there  was  any  evidence  of  an  acceptance  by  the  defendant  I 
[  •693  ]  think  there  was  ^abundant  evidence  of  authority  by  the  defendant 
to  his  wife  to  accept  this  bill  in  the  manner  she  did.  The  case  of 
Cotes  V.  Davis, — recognised  as  it  has  been  by  PresUvick  v.  Marshall 
and  Prince  v.  Brunatte, — shows  that,  if  the  husband  authorises  this 
particular  mode  of  acceptance,  he  is  bound  by  it. 

Rule  discharged. 
1848.  BROWN    AND    Others  v.   MALLETT(l). 

Feb,  9, 
(5  C.  B.  599—621 ;  S.  C.  17  L.  J.  C.  P.  227 ;  12  Jur.  204.) 

[  ^^^  i  Where  a  veasel  is  sunk  by  accident,  and  without  any  default  in  the  owner 

or  his  servant,  in  a  navigable  river,  and  remains  there  under  water,  no  duty 
is  ordinarily  cast  upon  the  owner  to  use  any  precaution,  by  placing  a  baoy 
or  otherwise,  to  prevent  other  vessels  from  striking  against  it.  The  owner 
is  therefore  not  liable  to  an  indictment,  or  to  an  action  at  the  suit  of  a  party 
sustaining  special  damage,  in  respect  of  such  omission. 

Case.  The  declaration  stated,  that,  before  the  happening  of  the 
damage  and  injury  therein  mentioned,  to  wit,  on  the  8th  of  June, 
[  *8(K)  ]  1845,  a  certain  barge  of  "^the  defendant,  and  of  which  the  defendant 
was  then  in  possession,  and  over  which  the  defendant,  by  his 
mariners  and  servants  in  that  behalf  provided,  then  had  the  care, 
management,  direction,  and  control,  foundered,  sank,  and  went  to 
the  bottom,  in  a  certain  navigable  river  in  England,  to  wit,  the 
river  Thames,  at  and  in  a  certain  navigable  part  and  place  of  and 
in  the  said  river,  where  no  obstruction  to  the  navigation  previously 

(1)  See  White  v.  Crisp  (1854)  10  Ex.  Arrow  Shipping  Company  v.  Tywf 
312,  23  L.  J.  Ex.  317;  The  Utopia  Commissioners  [1894]  A.  C.  508.  63 
[1893]  A.  C.  492,  62  L.  J.  R  C.   118;      L.  J.  P.  146.— J.  G.  P. 
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existed  (the  said  part  of  the  said  river,  then  and  from  thence  to  the      Bbowh 
commencement  of  the  action,  and  still,  being  a  public  highway  for     mallwtt. 
all  persons  to  navigate  and  pass  and  repass  by  and  with  boats, 
barges,   steam-boats,   and  other  vessels,   at  their  free  will  and 
pleasure,  and  in  and  along  which  divers  steam-boats  and  other 
vessels  lawfully  might,  and  had  been  and  were  used  and  accustomed, 
daily,  and  at  all  times  of  the  day,  to  be  navigated,  and  pass  and 
repass  without  obstruction),  and  the  said  barge  of  the  defendant 
having  so  sunk  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
the  same  then  lay  in  the  said  river,  in  the  said  navigable  part  and 
place  of  and  in  the  same,  under  water  there,  wholly  covered  and 
concealed  and  out  of  view,  and  in  such  a  position,  and  at  such  a 
depth,  that  vessels,  in  navigating,  and  passing  in,  along,  and  over 
the  said  place  where  the  said  barge  so  lay  sunk  as  aforesaid,  would 
necessarily  strike  against  the  same,  and  thereby,  while  the  said 
barge  so  continued  and  was  sunk  and  lying  in  the  said  part  and 
place  of  and  in  the  said  river  as  aforesaid,  vessels  during  that  time 
navigating  *and  passing  in  and  along  the  said  part  of  the  said      [  *<(0l  ] 
river,  without  the  persons  navigating  and  directing  the  same  having 
notice  of  the  said  sunken  barge  so  lying  and  being  there,  would 
necessarily  be,  and  were,  liable  to  and  in  danger,  in  so  navigating 
and  passing,  of  striking  with  great  force  and  violence  upon  and 
against  the  said  sunken  barge,  and  of  being  thereby  greatly  damaged 
and  injured ;  that,  of  all  the  premises,  the  defendant,  before  the 
happening  of  the  damage  and  injury  thereinafter  mentioned,  had 
notice,  and  thereupon  it  became  and  was  the  duty  of  the  defendant, 
while  the  said  barge  so  continued  and  was  sunk  and  lying  under 
water  in  the  said  part  and  place  of  and  in  the  said  river  as  afore- 
said, to  take  and   use  due  and   proper  care  and   precautions  to 
prevent  and  guard  against  the  said  danger  to  vessels  during  that 
time  navigating  and  passing  in  and  along  the  said  part  of  the  said 
river,  by  giving  due  notice  and  warning  of  the  said  danger,  by 
means  of  a  proper  and  sufficient  buoy,  or  other  proper  and  sufficient 
mark  or  signal,  or  otherwise,  to  persons  navigating  and  directing 
the  said  vessels,  or  by  other  due  and  proper  means  in  that  behalf  * 
Averment,  that  the  defendant,  well  knowing  the  premises,  suffered 
and  permitted  the  said  barge  to  be  and  continue  sunk  and  lying, 
and  the  same  did  continue  sunk  and  lying,  in  the  said  river,  in  the 
said  part  and  place  of*  and  in  the  same,  under  water  there,  and 
wholly  covered  and  concealed  and  out  of  view,  and  in  such  position, 
and  in  such  depth  as  aforesaid,  for  a  long  space  of  time,  to  wit. 
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Bbowr  from  the  time  of  the  same  bo  sinking  as  aforesaid,  until,  at,  and 
BiALLccT.  ^^^^  ^h®  ^^^®  0^  ^^®  happening  of  the  said  damage  and  injury  as 
thereinafter  mentioned ;  that,  although  a  reasonable  time  alter  the 
sinking  of  the  said  barge,  and  after  the  defendant  so  had  notice  of 
the  premises  as  aforesaid,  for  him,  the  defendant,  to  cause  a  proper 
and  sufficient  buoy,  or  other  proper  and  sufficient  mark  or  signal, 

[  *602  ]  to  be  put  and  ^placed  in  the  said  river,  or  other  proper  means  in 
that  behalf  used  and  taken,  to  give  to  persons  navigating  and 
directing  vessels  in  the  said  part  of  the  said  river,  notice  and 
warning  of  the  said  danger,  had  elapsed  before  the  happening  of 
the  said  damage  and  injury  as  thereinafter  mentioned ;  nevertheless, 
that  the  defendant,  well  knowing  the  premises,  but  not  regarding 
his  duty  in  that  behalf,  did  not,  nor  would,  take  or  use  due  or 
proper  care  or  precautions  while  the  said  barge  so  continued  sunk 
and  lying  at  and  in  the  said  part  and  place  of  and  in  the  said  river,  in 
such  position,  and  at  such  depth  as  aforesaid,  to  prevent  and  guard 
against  the  said  danger  therefrom,  to  vessels  navigating  and  passing 
in  and  along  the  said  part  of  the  said  river,  either  by  giving  notice 
or  warning  of  the  said  danger,  by  means  of  a  proper  and  sufficient 
buoy,  or  other  proper  and  sufficient  mark  or  signal,  put  and  placed 
in  the  said  river  for  that  purpose,  or  otherwise,  or  by  any  other  due 
or  proper  means  in  that  behiJf  whatsoever,  but  wholly  omitted  and 
neglected  so  to  do ;  and,  at  the  time  of  the  happening  of  the  said 
damage  and  injury,  the  said  barge  was,  and  continued,  sunk  and 
lying  in  the  said  river,  in  the  said  part  and  place  of  and  in  the 
same,  under  water  there,  and  wholly  covered  and  concealed  and  out 
of  view,  and  in  such  position,  and  at  such  depth  as  aforesaid, 
without  there  being  then  any  due  or  proper  care  or  precaution 
taken,  or  any  due  or  proper  means  in  that  behalf  used,  to  prevent 
or  guard  against  the  said  danger  to  vessels  then  navigating  and 
passing  in  and  along  the  said  part  of  the  said  river,  and  without 
any  proper  or  sufficient  buoy,  or  other  proper  or  sufficient  mark 
or  signal  being  put  or  placed  in  the  said  river,  or  any  other  due 
or  proper  means  used  or  taken,  to  give  to  persons  navigating 
and  directing  the  said  vessels  in  the  said  part  of  the  said  river, 

[  *608  ]  «due  notice  or  warning  of  the  said  danger ;  that,  while  the  said 
barge  was  and  continued  so  sunk  and  lying,  without  any  proper  or 
sufficient  buoy,  or  other  proper  or  sufficient  mark  or  signal,  or  any 
other  due  or  proper  means  being  used  to  give  notice  or  warning  of 
the  said  danger,  to  wit,  on  &c.,  the  plaintiffs  were  lawfully  possessed 
of  a  certain  steam-vessel,  of  great  value,  to  wit,  of  the  value  of 
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5,0002.,  which  was  then  lawfully  navigating  and  passing  in  and  Bbowv 
along  the  said  part  of  the  said  river,  being  then  under  the  care,  mallbtt. 
direction,  and  management  of  certain  then  mariners  and  servants 
in  that  behalf  of  the  plaintiffs,  and  the  said  steam-vessel  being  so 
then  navigated  and  passing  in  and  aloQg  the  said  river,  and  the 
plaintiffs,  and  their  said  mariners  and  servants  not  having  any 
knowledge  or  sufficient  means  of  knowledge  of  the  said  danger,  and 
no  due  or  proper  care  or  precaution  being  taken,  or  any  due  or 
proper  means  used,  by  the  defendant,  to  prevent  or  guard  against 
the  said  danger ;  and  the  plaintiffs,  by  their  said  mariners  and 
servants,  then  having  lawful  occasion  to  navigate  and  direct  the 
said  steam-vessel  in,  along,  and  over  the  said  place  where  the  said 
barge  so  then  lay  sunk  as  aforesaid,  the  plaintiffs,  by  their  said 
mariners  and  servants,  did  then  accordingly  navigate  and  direct 
the  said  steam-vessel  in,  along,  and  over  the  said  place,  and  thereby, 
and  by  means  of  the  premises,  and  of  the  said  misconduct,  omission, 
and  neglect  of  the  defendant,  and  without  any  neglect  or  default  of 
the  plaintiffs,  or  their  said  mariners  and  servants,  the  said  steam- 
vessel  was  then,  to  wit,  on  the  day  and  year  aforesaid,  driven  and 
struck  with  great  force  and  violence  upon  and  against  the  said 
sunken  barge,  and  was  thereby  then  greatly  broken,  stove  in, 
damaged,  and  injured,  insomuch,  that  the  said  steam-vessel  would 
then  have  foundered,  sunk,  and  gone  to  bottom  in  the  said  river,  if 
the  plaintiffs,  by  their  said  mariners  and  ^servants,  had  not  then  [  *604  ] 
immediately  run  the  said  steam- vessel  ashore;  wherefore  the  plain- 
tiffs, to  prevent  the  said  steam-vessel  from  sinking,  did  then,  by 
their  said  mariners  and  servants,  accordingly  immediately  run  the 
said  steam-vessel  ashore,  and  thereby  the  said  steam-vessel  was 
then  unavoidably  further  damaged  and  injured,  and  thereby,  and 
by  reason  and  means  of  the  premises,  the  plaintiffs  had  been  forced 
and  obliged  to  pay,  lay  out,,  and  expend,  and  had  necessarily  laid 
out  and  expended,  and  become  liable  to  pay,  a  large  sum  of  money, 
to  wit,  2,0002.,  in  and  about  the  repairing  of  the  said  damage  so 
done  and  occasioned  to  their  said  steam-vessel  as  aforesaid ;  and 
also,  by  means  of  the  premises,  the  plaintiffs  lost,  and  were  deprived 
of,  the  use  of  their  said  steam-vessel  for  a  long  space  of  time,  whilst 
the  said  steam-vessel  was  so  being  repaired  as  aforesaid,  to  wit,  for 
the  space  of  six  months,  and  thereby  lost  and  were  deprived  of  all 
the  profits  and  advantages  which,  during  that  time,  they  might,  and 
otherwise  would,  have  derived  and  acquired  from  the  use  of  their 
said  steam-vessel,  and  the  said  steam-vessel  thereby  then  became. 


810  1848.     C.  P.    5  C.  B.  604—606.  [r.b. 

Bbowk       and  was,  and  is,  greatly  lessened  in  valae,  to  the  damage  of  the 
Mallktt.     plaintiffs  of  2,000Z. 

Plea:  that  a  reasonable  time  for  the  defendant  to  remove  the  said 
barge  from  the  said  place  where  she  so  lay  sunk,  as  in  the  declara- 
tion mentioned,  had  not  elapsed  before  or  at  the  time  of  the  alleged 
damage  and  injury  in  the  declaration  mentioned.    Verification. 

Special  demurrer,  alleging  (amongst  other  causes)  that  the  plea 
raises  a  matter  of  fact,  which,  if  proved,  is  no  answer  in  law  to  the 
action,  and  that  the  said  plea  is  in  violation  of  the  rules  of  pleading, 
inasmuch  as  it  does  not  traverse  any  matter  of  fact  contained  in  the 
declaration,  or  confess  and  avoid  any  matter  of  fact  alleged  in  the 
[  *<M)6  ]  declaration,  but  states  a  new  fact,  which  in  law  *is  no  answer  to 
the  action,  and  is  improperly  concluded  with  a  verification. 
Joinder  in  demurrer  (i). 

Channell,  Serjt.,  in  support  of  the  demurrer : 

The  plea  is  bad,  as  affording  no  answer  to  the  declaration,  which 
does  not  charge  the  defendant  with  not  removing  the  barge, — ^in 
which  case  the  plea  might  have  been  sufficient, — but,  with  not 
taking  due  means  to  give  notice  of  the  danger  arising  from  the 
sunken  vessel. 

With  respect  to  the  declaration,  it  is  submitted  that  it  is  good  in 
law.  The  question  is,  whether  a  person  navigating  a  barge  in  a 
navigable  river,  which  founders  by  accident,  is  not  bound,  within 
[  606  ]  a  reasonable  time,  to  give  notice  thereof  to  the  public.  *  *  It  is 
impossible  to  contend  that  the  defendant  was  at  liberty  to  leave  his 
barge  sunk  in  the  river,  without  giving  notice  that  it  was  there. 
Although  he  does  not,  in  the  first  instance,  voluntarily  commit  a 
nuisance,  he  is  clearly  guilty  of  one,  by  permitting  the  barge  to 
remain  in  a  navigable  river.  It  cannot,  therefore,  be  said  that  he 
is  altogether  an  innocent  party.  It  is  averred  in  the  declaration, 
that  he  knew  the  fact,  and  that  a  reasonable  time  had  elapsed  for 
giving  notice  to  the  public ;  consequently  he  is  responsible  for  the 
injury  done  to  the  steam-boat  of  the  plaintiffs. 

(Wilde,  Ch.  J. :  Is  it  quite  clear  that  the  defendant  would  have 
a  right  to  put  a  buoy  in  a  navigable  river,  which  is  under  the 

(1)  The  points  marked  for  argument  the  barge  within  a  reasonable  time : 

on  the  part  of  the  defendant,  were»  And  that  the  declaration  is  miscon- 

*'  The  defendant  will  contend  that  the  ceived,  being  based  upon  a  supposed 

only  obligation  he  was  under  by  law  duty,  which  either  does  not  exist,  or 

(if  under  any  at  all),  was,  to  remove  is  one  of  imperfect  obligation. 
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conservancy  of  a  particular  body  ?    Is  it  more  his  duty  than  that  of       Bbowv 
any  other  person   who  knows  what  has  occurred?    In  Rex  v.     mallbtt. 
Watts  (i),  Lord  Kenyon  held,  that,  where  a  vessel  was  sunk  in  a 
navigable  river  by  accident  or  misfortune,  an  indictment  could  not 
be  maintained  against  the  owner  for  not  removing  it. 

Maule,  J. :  It  may  be,  that,  where  a  party  is  exercising  rights  on 
a  navigable  river,  certain  duties  will  result  therefrom.  While  the 
vessel  is  afloat,  its  owner  would  be  bound  to  take  some  means  of 
giving  notice,  as,  where  it  is  wrecked  on  a  sand-bank,  he  would  be 
bound  to  *hoist  a  light.  [  •607  ] 

Wilde,  Ch.  J. :  The  question  is,  whether  it  is  not  rather  the  duty 
of  the  persons  having  the  conservancy  of  the  river,  than  of  the 
party  to  whom  the  accident  has  happened.) 

It  is  apprehended  that  the  Court  cannot  in  this  case  take  judicial 
notice  that  the  corporation  of  London  are  the  conservators  of  the 
Thames. 

(Mauls,  J. :  The  declaration  contains  no  proper  averment  that 
the  river  in  question  is  the  Thames.  The  river  Thames  is  laid 
under  a  videlicet.  The  allegation  would  be  sustained  by  showing 
that  the  transaction  took  place  in  the  Humber.) 

It  is  not  necessary  to  contend  here  that  other  persons  besides  the 
defendants  [sic']  may  not  also  be  liable.  He  is  charged,  as  the 
owner  of  the  barge,  exercising  a  right,  out  of  which,  it  is  con- 
tended, the  duty  arose.  [He  cited  Ilott  v.  Wilkes  (2)^  Parndby  v.  The 
L<mcashire  Canal  Company  {3)  ^  Bird  v.  Holbrook(4),  and  Lynch  v.  [609] 
Nurdin(5).]  It  must  be  assumed  that  the  defendant  knew  that 
other  parties  would  navigate  the  river  where  the  barge  was  sunk. 

(Maule,  J. :  It  is  not  stated  that  the  barge  sunk  accidentally,  or 
that  it  had  passed  out  of  the  control  of  the  defendant.  The  declara- 
tion would  be  satisfied  by  proving  that  the  defendant  for  some 
purpose  or  another  had  scuttled  the  barge.) 

The  declaration  contains  nothing  to  show  that  he  had  parted  with 
the  possession  ;  and,  if  the  defendant  is  to  be  considered  as  still  in 

(1)  5  K.  R  766  (2  Esp.  N.  P.  675).     (4)  29  E.  K.  657  (4  Bing.  628 ;  1 

(2)  22  B.  B.  400  (3  B.  &  Aid.  304).    Moo.  &  P.  607). 

(3)  52  B.  B.  329  (11  Ad.  &  El.  223).    (5)  55  B.  B.  191  (1  Q.  B.  29). 
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bbown       possession,  then  he  left  the  barge  in  a  dangerous  situation,  and 

Mauctt.     Dixon  v.  BeU  (i)  will  apply.    It  is  submitted  that  the  principle  laid 

down  in  Ilott  v.  Wilkes  is  the  true  one,  and  that  the  duty  of  the 

defendant,  as  laid,  is,  upon  general  demurrer,  sufficient  to  support 

the  declaration. 

[  fiio  ]  Talfourd,  Serjt.  (with  whom  was  WUles),  contra  : 

The  question  is  whether,  on  the  facts  stated  in  the  declaration, 
the  duty,  as  charged,  can  arise.  There  is  no  ground  for  assuming 
that  the  barge  sank  or  remained  under  water  through  the  fault  of 
the  defendant ;  and,  if  that  be  so,  then  the  plea  is  good. 

(Maule,  J. :  Perhaps  the  proper  assumption  may  be,  that,  in  the 
course  of  navigation,  it  was  sunk.) 

It  is  conceived  that  **  foundered  "  imports  an  accidental  sinking. 

(Mauls,  J. :  No :  If  you  were  to  bore  holes  in  the  bottom  of  a 
loaded  vessel,  it  would  founder. 

GoLTMAN,  J. :  In  order  to  support  the  declaration,  must  it  not 
appear  that  the  duty  was  cast  on  the  defendant  by  reason  of  the 
barge  being  under  water  ?) 

The  declaration  contains  no  allegation  that  could  have  been 
traversed.  It  is  not  averred  that  the  defendant  could  have  put 
up  a  buoy,  or  given  any  notice  to  the  public.  It  might  as  well  have 
been  said  that  he  had  not  put  an  advertisement  into  the  papers,  or 
stuck  up  a  board  at  the  entrance  of  the  river.  Prima  facie ^  the  aci 
of  putting  up  a  buoy  is  not  one  he  could  have  done,  and  primd 
facie  also  an  individual  has  no  right  to  do  so  in  a  navigable  river. 

(Maulb,  J. :  The  duty  charged,  is,  by  some  "  due  and  proper 
means,"  to  give  notice.  By  that  must  be  intended  means  that 
were  within  the  defendant's  power.) 

If  the  defendant  had  pleaded  that  a  reasonable  time  for  giving 
notice  had  not  elapsed,  that  would  have  been  an  admission,  that  he 
had  the  power  of  doing  so. 

(Maulb,  J. :  On  that  issue,  the  07itis  would  have  been  on  the 
plaintiffs.    Reasonableness  of  time  necessarily  involves  the  nature 

(1)  17  E.  E.  308  (5  M.  &  S.  198). 
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of  the  means  to  be  employed.     The  plaintiiffs  could  not  have  made       bbowv 
oat  the  issue,  without  showing  some  particular  mode  of  giving     mallctt. 
notice,  to  which  the  defendant  might  have  had  recourse.) 

The  case  of  Lynch  v.  Nurdin,  and  many  of  the  other  cases  that  have 
been  cited  on  the  part  of  the  plaintifis,  have  no  bearing  on  the 
present. 

(CoLTMAN,  J.:  You  will  find  an  express  *authority  upon  this  point  [  •6ii  ] 
in  Harmond  v.  Pearson  (i).  In  that  case  it  is  stated  to  have  been 
held  by  Lord  Ellenborouoh,  that  the  owner  of  a  vessel  sunk  by 
accident  in  a  navigable  river,  is  bound  to  place  a  buoy  over  the 
wreck,  and  that  it  is  not  enough  to  station  a  watchman  near  the 
spot,  to  point  out  the  danger. 

Wilde,  Gh.  J. :  The  doubt,  is  whether  that  case  does  not  go  too 
far.  There,  notice  had  been  given  to  the  crew  of  the  defendant's 
barge,  of  the  spot  where  the  lighter  was  sunk,  and  the  notice  so 
given  was  disregarded.) 

The  only  question  raised  in  that  case  appears  to  have  been,  as  to 
what  kind  of  notice  was  required. 

(Maule,  J. :  It  is  remarkable,  that  Lord  Ellenborouoh,  in  that 
case,  assumes  the  law  to  be,  that  the  owner  is  bound  to  place  a 
buoy  over  the  wreck. 

Wilde,  Ch.  J.:  Would  the  duty,  charged  in  this  declaration, 
extend  as  well  to  the  British  Channel  as  to  a  navigable  river?  And, 
if  it  would  entail  a  permanent  expense,  is  the  owner  of  the  sunken 
vessel  to  incur  that  expense  ?  In  a  note  to  Harmond  v.  Pearson, 
it  is  said  "  The  law  does  not  seem  to  have  very  specifically  pointed 
out  the  manner  in  which  this  species  of  highway  is  to  be  kept  in 
repair.  However,  it  is  laid  down  in  Hawkins,  *  that,  if  a  river  be 
stopped,  to  the  nuisance  of  the  country,  and  none  appear  bound  by 
prescription  to  clear  it,  those  who  have  the  piscary,  and  the  neigh- 
bouring towns  who  have  a  common  passage  and  easement  therein, 
may  be  compelled  to  do  it  * :  1  Hawk.  P.  C.  ch.  75,  s.  13.*') 

Supposing  it  to  be  impossible  to  remove  the  obstacle,  is  the 
party  to  be  bound,  for  all  time,  to  keep  a  buoy  or  light  over  it  ? 

(1)  1  Camp.  515. 
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Brown  (Mauls,  J. :  Neither  extreme  may  be  true.     Execators  may  not 

Mallbtt.     be  bound  to  maintain  a  buoy  over  the  wreck  fifty  years  after  the 

sinking  of  the  vessel :  but  it  is  not  inconsistent  with  that  assump- 
[  *612  ]       tion,  that  the  present  defendant  may  be  ^liable  to  do  so  under  the 

circumstances  stated  in  this  declaration.) 

Would  it  be  a  good  plea  to  say  that  a  reasonable  time  for  warning 
the  public  had  elapsed  ? 

(Maulb,  J. :  If  you  put  inconvenience  as  a  ground  for  avoiding 
one  extreme,  so  you  may  put  it  to  avoid  the  other.) 

It  has  been  said,  during  the  argument,  that  reasonableness  of  time 
involves  the  nature  of  the  means  to  be  employed.  Does  it  imply 
the  continuance  of  the  means  during  the  lapse  of  a  reasonable 
time?  In  Hanis  v.  Baker (i),  the  trustees  of  a  road,  empowered 
and  required,  by  Act  of  Parliament,  to  place  lamps  along  the  road, 
if  they  should  think  necessary,  and  to  make  contracts  for  cleansing 
the  road,  and  to  take  a  night  toll  for  the  purpose  of  enabling  them 
to  light  and  watch  the  same,  were  held  not  liable,  in  an  action  upon 
the  case,  for  an  injury  suffered  by  an  individual  in  crossing  the  road 
at  night,  by  falling  over  a  heap  of  scrapings,  left  on  the  road-side, 
without  any  lights. 

(Mauls,  J. :  Parties  who  have  a  right  to  make  holes  in  the 
streets,  generally  put  up  lights;  but  are  they  not  bound  to 
do  so?) 

Here,  the  barge  was  sunk  by  accident,  and  not  by  the  fault  of  the 
defendant. 

(Mauls,  J. :  It  does  not  appear  whether  it  was  done  voluntarily 
or  not :  but,  supposing  it  was  an  accident,  that  would  merely  put 
the  defendant  in  the  situation  of  a  person  digging  a  hole  in  the 
street  for  the  purpose  of  repairing  it.) 

This  is  a  case  of  the  first  impression ;  no  precedent  for  such  an 
action  being  to  be  found  in  the  books  on  pleading.  Jordin  v. 
Crujnp  (2)  is  distinguishable.  It  is  submitted  that  this  declaration 
cannot  be  sustained. 

Channeli,  Serjt.,  in  reply.     *     *     * 

Cur.  adv.  vtdt, 

(1)  16  R.  R.  370  (4  M.  &  S.  27).  (2)  8  M.  &  W.  782. 
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Mauls,  J.,  now  delivered  the  judgment  of  the  Court  :  Bbown 

V. 

In  this  case,  which  arose  out  of  a  demurrer  to  a  plea,  it  was  not  Mallett/ 
disputed  on  the  argument  that  the  plea  was  bad  ;  but  it  was  insisted,  ^  ^^^  J 
for  the  defendant,  that  he  was  entitled  to  the  judgment  of  the 
Court,  inasmuch  as  the  declaration  was  substantially  defective,  in 
not  showing  a  cause  of  action  ;  and  the  only  question  argued  at  the 
Bar,  and  now  to  be  decided  by  the  Court,  is,  whether  the  declaration 
is  open  to  this  objection.  The  declaration,  in  effect,  states,  that, 
before  the  happening  of  the  damage  complained  of,  to  wit,  on  the 
8th  of  June,  1845,  a  certain  barge  of  the  defendant,  and  of  which 
he  was  then  in  possession,  and  then  had  the  care,  direction, 
management,  and  control,  by  his  mariners  and  servants,  foundered, 
sunk,  and  went  to  the  bottom,  in  a  certain  navigable  river  in 
England,  in  a  navigable  part  of  it,  the  said  part  then  and  still 
being  a  public  highway,  for  all  persons  to  navigate,  with  their  steam- 
boats and  other  *ves8el8,  and  along  which,  vessels  were  and  are  [  *^^*  J 
accustomed  at  all  times  to  navigate  and  pass  without  obstruction  ; 
that  the  said  barge  of  the  defendant,  being  so  sunk  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  lay  covered  and  concealed 
under  water  in  such  a  manner  that  vessels  passing  over  the  place 
where  it  lay  would  necessarily  strike  against  the  same,  and  vessels 
passing  along  the  said  part  of  the  river  without  the  persons  navi- 
gating them  having  notice  of  the  sunken  barge,  would  necessarily 
be  in  danger  of  striking  against  it,  and  being  thereby  greatly 
damaged ;  that  the  defendant  had  notice  of  the  premises ;  that  it 
thereupon  became  and  was  the  duty  of  the  defendant,  while  the 
barge  continued  so  sunk,  to  take  and  use  due  and  proper  care  and 
precautions  to  prevent  and  guard  against  the  said  danger  to  vessels 
navigating  that  part  of  the  river,  by  giving  due  notice  of  the  danger, 
by  a  buoy  or  other  proper  mark  or  signal,  or  otherwise,  to  persons 
navigating,  or  by  other  due  and  proper  means  in  that  behalf.  The 
declaration  then  goes  on  to  show,  in  terms  on  which  no  question 
arises,  that  the  defendant  omitted  and  neglected  to  give  such  notice, 
or  use  such  means  to  prevent  danger ;  that  a  steam-vessel  of  the 
plaintiffs  was  damaged  by  striking  against  the  barge,  without  any 
fault  of  the  plaintiffs,  in  consequence  of  the  said  omission  and 
neglect  of  the  defendant. 

The  objection  made  to  the  declaration  is,  that  it  does  not  show 
any  obligation  on  the  defendant,  to  do  that  which  the  plaintiffs 
complain  of  his  having  omitted  to  do.  There  is,  indeed,  an  express 
allegation  in  the  declaration,  that  thereupon  it  became  the  duty  of 
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Bbowk       the  defendant  to  do  that  which   the  plaintiffs  complain  of  his 
Mallbtt.     omitting  to  do.     But  we  think  that  this  allegation  will  not  aid  the 
declaration.     Where  the  allegation  following  such  a  word  as  "  there- 
upon/' or  "  whereby,"  is  an  allegation  of  fact,  the  matter  of  such 

[*616]  allegation  is  indeed  averred  with  ^sufficient  directness,  notwith- 
standing the  word  "  therenpon  "  or  "  whereby,"  which  is  not  to  be 
understood  as  showing  that  the  proposition  following  such  word 
is  intended  to  be  stated  as  a  consequence  deducible  from  what 
precedes,  but  only  as  showing  the  time  at  which,  or  the  occasion 
on  which,  that  which  follows  the  word  in  question,  is  averred  to 
have  taken  place:  see  the  case  of  Pryce  v.  Belcher  {i)^  in  which  this 
Court  held  that  an  allegation  in  a  declaration,  that  the  plaintiff 
sustained  damage,  introdaced  by  the  word  '*  whereby,"  was  not  to 
be  considered  as  a  statement  of  matter  of  inference  and  condosion 
only,  but  as  a  positive  allegation  of  a  fact. 

But  the  allegation  now  in  question  is  open  to  the  further  objection, 
that,  however  directly  averred,  it  is  an  averment  of  matter  of  kw 
only,  and  not  of  matter  of  fact.  If  the  words  had  been,  that  the 
defendant  became  bound  by  law  to  do  certain  acts,  it  could  not  be 
questioned  that  that  was  an  allegation  of  matter  of  law :  and  the 
words  '*  it  became  the  duty  of  the  defendant,"  if  they  were  to  be 
understood  as  averring  the  existence  of  some  duty  different  from 
that  arising  out  of  a  legal  obligation,  certainly  would  not  aid  the 
declaration,  inasmuch  as  the  breach  of  such  a  duty  does  not  give 
a  cause  of  action.  But,  if  they  be  understood,  as  we  think  they 
are,  as  averring  the  existence  of  a  legal  liability,  it  is  well  established 
that  such  an  averment,  being  an  averment  of  matter  ot  law,  will 
not  supply  the  want  of  those  allegations  of  matter  of  fact  from  which 
the  Court  could  infer  the  law  to  be  as  stated ;  so  that  such  allegation 
is  useless  where  the  declaration  is  insufficient,  and  saperflaons 
when  sufficient  without  it.  In  the  case  otPamabyv.  The  Lancaster 
Canal  Company  (2),  the  Court  rejected  the  statement,  that  it  there- 
[  •616  ]  upon  became  the  duty  of  the  *Company  to  remove  the  obstruction, 
as  being  an  inference  of  law  improperly  stated.  And  in  the  case  of 
Priestley  v.  Fowler  (2),  although  the  declaration  contained  a  direct 
averment  that  it  became  the  duty  of  the  defendant  to  use  due  and 
proper  care,  the  Court  arrested  the  judgment,  because  the  declaration 
contained  no  premises  from  which  the  duty  of  the  defendant,  as 
therein  alleged*,  could  be  inferred  by  law. 

(1)  71  K.  R  274  (3  C.  B.  58).  3  P.  &  D.  162). 

(2)  52  E.  B.  329  (11  Ad.  &  EL  223;  (8)  49  B,  B.  495  (3  M.  &  W.  1). 
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The  sufficiency  of  the  declaration,  therefore,  in  the  present  case,  Bbown 
must  be  determined  without  regard  to  the  express  allegation  of  the  mallett. 
duty  of  the  defendant  which  it  contains ;  and  will  therefore  depend 
on  the  question,  whether  the  facts  stated  show  that  the  defendant 
was  bound  in  law  to  do  that  which  the  declaration  charges  him 
with  having  omitted  to  do.  And,  as  to  this  question,  there  seems 
no  doubt  that  it  is  the  duty  of  a  person  using  a  public  navigable 
river  with  a  vessel  of  which  he  is  possessed  and  has  the  control  and 
management,  to  use  reasonable  skill  and  care  to. prevent  mischief 
to  other  vessels ;  and  that,  in  case  of  a  collision  arising  from  his 
negligence,  he  must  sustain,  without  compensation,  the  damage 
occasioned  to  his  own  vessel,  and  is  liable  to  pay  compensation  for 
that  sustained  by  another  navigated  with  due  skill  and  care :  and 
this  liability  is  the  same,  whether  his  vessel  be  in  motion  or 
stationary,  floating  or  aground,  under  water  or  above  it ;  in  all  these 
circumstances,  the  vessel  may  continue  to  be  in  his  possession  and 
under  his  management  and  control ;  and,  supposing  it  to  be  so, 
and  a  collision  with  another  vessel  to  occur  from  the  improper 
manner  in  which  one  of  the  two  is  managed,  the  owner  of  the  vessel 
properly  managed,  is  entitled  to  recover  damages  from  the  owner 
of  that  which  was  improperly  managed.  This  duty  of  using  reason- 
able skill  and  care  for  the  safety  of  other  *vessels,  is  incident  to  the  F  '^^^  ] 
possession  and  control  of  the  vessel.  Subject  to  this  obligation, 
the  owner  has  a  right,  while  his  vessel  is  afloat,  to  proceed  in  any 
direction,  and  to  remain  at  any  place,  and,  when  it  is  aground, 
whether  sunk  or  not,  to  remain  as  long  as  the  occasions  of  his 
voyage  require.  Of  the  existence  of  these  rights  and  of  these  duties, 
so  long  as  the  possession  and  control  of  the  vessel  continue  in  the 
same  person,  there  seems  to  be  no  doubt.  Nor  does  there  seem  to 
be  any  doubt,  that,  if  these  were  transferred  to  another  person,  the 
rights  and  the  duties  would  also  be  transferred  to  him,  and  the 
original  owner  would  cease  to  be  entitled  to,  or  bound  by,  them.  But 
a  person  may  cease  to  have  the  possession  and  control  of  a  vessel, 
although  they  are  not  transferred  to  any  other  person;  as  is 
commonly  the  case,  when,  by  some  casualty  of  navigation,  it  is 
brought  into  a  situation  in  which  the  owner  abandons  and  relin- 
quishes the  possession  and  control,  because  it  is  impossible  to  retain 
them :  and  the  effect  which  this  new  state  of  things  may  have  on 
the  duties  and  liabilities  in  question,  does  not  appear  to  admit  of  so 
simple  a  determination  as  that  which  relates  to  the  duties  and 
liabilities  incident  to  a  possession  continuing  in  the  same  person, 
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Browk       or  transferred  to  another.     Those  duties  and  liabilities,  there  seems 

Mallett,     ^^  be  no  doubt,  are  different  in  cases  where  the  relinquishment  of 

possession  is  wrongful,  or  arises  out  of  circumstances  occasioned 

by  the  wrongful  act  or  omission  of  the  owner,  from  what  they  are 

where  he  is  blameless. 

In  the  present  case,  supposing  the  barge  to  have  been  out  of  the 
defendant's  possession  at  the  time  of  the  collision,  there  is  nothing 
to  show  that  the  defendant  wrongfully  ceased  to  be  possessed,  or 
wrongfully  occasioned  any  thing  which  led  to  the  ceasing  of  his 
possession  :  the  only  wrong  complained  of,  is,  the  omission  to  use 

[  •618  ]  means  to  prevent  damage  from  the  sunken  barge.  *It  is,  therefore, 
not  necessary  to  inquire  what  would  be  the  effect  of  a  wrongful  act 
or  neglect  leading  to  a  divesting  of  the  possession.  No  such  wrong 
being  alleged,  none  is  to  be  presumed ;  and  the  question  therefore 
is,  what  is  the  duty  of  the  person  who  had  the  possession  and 
control  of  a  vessel,  which,  without  any  fault  of  his,  has,  while  in 
his  possession,  sunk,  so  as  to  obstruct  a  public  navigable  river, 
with  respect  to  vessels  navigating  the  river  after  his  possession  and 
control  has  ceased.  It  probably  cannot  be  safely  affirmed,  that,  in 
no  case  where  a  vessel  has  sunk  without  fault  of  the  owner,  does 
any  duty  of  this  kind  at  all  arise,  or  continue  for  any  time :  nor 
is  it  necessary  to  decide  this  question  ;  for,  in  order  to  sustain  the 
declaration,  we  must  hold,  that,  in  every  state  of  things,  consistent 
with  the  facts  stated  in  the  declaration,  the  defendant  was  bound  to 
do  that  which  the  plaintiff  complains  of  his  having  omitted.  Now, 
although  there  seems  no  doubt,  as  we  have  before  observed,  that 
he  was  bound  to  use  due  care  to  prevent  injury  to  others,  as  long 
as  his  possession  and  control  continued ;  and,  although,  after  they 
ceased,  supposing  that  they  did  cease,  there  may  have  possibly 
existed  a  state  of  facts  which  would  cause  the  continuance  of  such 
a  duty  for  some  time;  we  think  that  it  cannot  be  universally 
affirmed,  that,  in  all  cases  where  the  possession  and  control  of 
the  owners  have  ceased,  such  a  duty  arises.  Indeed,  as  we  have 
before  stated,  it  seems  clear  that  the  duty  does  not  continue  in  the 
original  owner,  when  his  possession  and  control  have  been  trans- 
ferred to  another.  And,  where  the  possession  and  control  have 
not  been  transferred,  but  have  been  relinquished  and  abandoned, 
we  do  not  think  that  the  duty  always  arises,  and  continues  for  an 
indefinite  time.  Where  the  navigation  of  a  river  has  become 
obstructed  by  a  vessel  which  has  sunk  and  been  lost  to  the  owner, 
[  *619  J      without  any  fault  of  his,  the  public  inconvenience  of  the  'obstruction 
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18  one  in  respect  of  which  the  owner  differs  from  the  rest  of  the       Brown 
public  only  in  having  sustained  a  private  calamity,  in  addition     mal*lbtt. 
to  his  share  of  a  public  inconvenience:  and  this  difference  does 
not  appear  to  be  any  reason  for  throwing  on  him  the  cost  of 
remedying  or  mitigating  the  evil. 

In  the  case  of  Rex  v.  Watts  (i).  Lord  Ebnyon  held,  that  the 
owner  of  a  ship  sunk  in  the  Thames  by  accident  and  misfortune, 
without  his  default  or  misconduct,  was  not  liable  to  an  indictment 
for  not  removing  the  obstruction.  It  was  contended  for  the 
prosecution  in  that  case,  that,  although  the  defendant  was  not 
punishable  for  causing  the  nuisance,  it  having  arisen  from  accident, 
it  was  his  duty  to  remove  it :  but  the  learned  Judge  answered,  that 
perhaps  the  expense  of  removal  might  have  amounted  to  more  than 
the  whole  value  of  the  property.  The  same  reason  would  apply 
in  the  case  of  an  indictment  for  not  giving  notice  by  signal,  or 
taking  other  means  to  prevent  damage  from  a  sunken  vessel ;  the 
expense  of  doing  so  might,  and  probably  would,  be  greater  than 
any  private  benefit  which  the  owner  would  derive  from  it :  and, 
whether  it  were  greater  or  not,  the  reason  seems  to  be  the  same 
for  not  throwing  on  the  owner  any  special  share  in  the  consequence 
of  a  public  misfortune  with  which  he  had  no  particular  concern, 
except  that  it  arose  out  of  a  private  disaster  which  he  had  innocently 
suffered. 

In  the  case  of  such  impediments  to  navigation  arising  out  of 
unavoidable  accident,  the  proper  rule  seems  to  be,  that  the  expense 
of  removing  or  diminishing  the  danger  arising  from  them,  should 
be  defrayed  by  those  who  would  be  benefited  by  such  a  measure  ; 
as  is  done  in  the  case  of  lighthouses,  which  are  erected  to  diminish 
the  danger  arising  from  natural  impediments  to  navigation  ;  *and  [  '620  ] 
such  measures  are  the  proper  subjects  of  local  regulations,  to  be 
made  on  a  comparison  of  the  danger  to  be  guarded  against,  and 
the  expense  to  be  incurred.  It  is  scarcely  necessary  to  observe, 
that,  if  no  indictment  would  lie,  under  the  circumstances  stated 
in  this  action,  for  the  danger  and  impediment  to  the  public,  no 
action  can  be  maintained  for  the  particular  damage  sustained  by 
the  plaintiff.  The  duty  of  the  defendant,  if  it  exist  at  all,  is  of  a 
public  nature:  and  the  plaintiff,  in  order  to  succeed,  must  show 
a  breach  of  public  duty,  as  well  as  special  injury  to  himself.  Now, 
the  present  declaration  does  not  show,  that,  at  the  time  of  the 
collision,  the  defendant  had  the  possession  or  control  of  the  barge : 
(1)  5  R.  R.  766  (2  Esp.  N.  P.  675). 
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BaowK  it  states,  that,  before  the  happening  of  the  damage,  the  barge  was 
Mallbtt.  in  his  possession  and  under  his  control ;  and,  though  it  states, 
under  a  videlicet,  that  the  damage  happened  on  the  same  day,  this 
is  no  averment  of  possession  and  control  at  the  time  of  the  damage, 
even  taking  the  allegation  of  the  day  to  be  binding.  A  statement 
of  possession  before  an  event,  does  not  amount  to  even  an  informal 
statement  that  possession  continued  till  the  time  of  the  event, 
however  short  the  interval  may  be.  Since,  therefore,  the  declara- 
tion does  not  show  either  a  continuing  possession  and  control 
on  the  part  of  the  defendant  at  the  time  of  the  collision,  or 
any  special  circumstances  showing,  that,  though  he  may  no 
longer  have  had  the  possession  and  control  of  the  barge,  be  was 
still  bound  to  take  care  that  other  vessels  should  not  be  injured 
by  striking  against  it;  and  since  it  cannot  be  inferred  from  the 
mere  fact  of  the  defendant's  having  the  possession  and  control  of 
the  barge  at  the  time  it  sank,  that  the  defendant  was  bound  after 
that  time,  that  is,  at  the  time  of  the  collision,  to  use  means  of 
precaution ;   we  think  the  declaration  is  insufficient  in  Bubstanee, 

[  *62i  ]       inasmuch  as  all  the  facts  ^stated  in  it  may  be  true,  and  yet  the 
plaintiff  may  have  no  cause  of  action. 

With  regard  to  the  authorities  cited  on  the  part  of  the  plaintiff, 
we  may  observe  that  Ilott  v.  Wilkes,  and  all  the  cases  of  the  same 
kind,  were  cases  of  improper  management  of  property  of  which  the 
defendant  had  the  possession  and  control,  and  therefore  apply  onlj 
to  the  case  of  a  vessel  under  the  control  of  the  defendant ;  in  which 
case,  we  agree  that  he  would  be  liable.  The  case  of  Harmond  v. 
Pearson  (i)  appears  to  have  turned  on  the  question  of  what  was  the 
proper  mode  of  giving  notice  of  a  sunken  barge,  to  be  adopted  by 
an  owner,  who  was  admitted  to  be  liable  to  give  some  notice.  That 
a  liability  of  that  kind  might  be  made  to  appear,  by  proper  aver- 
ments in  the  declaration,  we  have  already  shown ;  and  there  is  no 
reason  to  suppose  that  the  declaration  in  Harmond  v.  Pearson  did 
not  contain  such  averments ;  and  the  circumstance  of  a  watchman 
being  employed  to  give  notice,  makes  it  probable  that  in  fact  the 
defendant  retained  the  possession  of  his  barge,  and  intended  to 
resume  his  voyage. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  is 
defective  in  substance,  and  that  there  must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant 
(1)  1  Camp.  615. 
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WOETHINGTON   v.  WAERINGTON.  iws. 

(5  C.  B.  635—645 ;  S.  C.  17  L.  J.  C.  P.  117.)  

If  an  instrument  is  duly  stamped  for  its  leading  object  the  stamp  covers        ^        -* 
eyerything  accessory  to  that  object 

A  lease  containing  an  option  of  purchase  of  the  demised  property  is 
sufficiently  stamped  with  the  ad  valorem  lease  duty. 

This  was  an  action  of  assampsit.  The  declaration  stated,  that, 
on  &c.,  by  a  certain  agreement  in  writing  between  the  plaintiff 
and  the  defendant,  the  defendant  agreed  to  let  to  the  plaintiff, 
and  the  plaintiff  agreed  to  take,  for  two  years,  from  the  9th  of 
October,  1844,  at  the  rent  of  602.  per  annum,  the  house,  &c., 
called  Bremlow,  then  in  the  occupation  of  the  plaintiff;  that 
it  was,  in  and  by  the  said  agreement,  also  agreed  between  the 
said  parties,  that  the  plaintiff  might,  at  his  own  expense,  make 
such  alterations  in  the  house,  as  he  might  think  proper,  the 
same  being  improvements ;  and  that  the  plaintiff  should  have  the 
right  of  purchasing  the  said  house,  4Sus.,  at  the  end  of  the  said 
term  of  two  years,  for  the  sum  of  6002.,  it  being  then  under- 
stood by  and  between  the  said  parties  that  the  defendant  was 
possessed  of  the  said  house,  &c.,  for  his  own  life  and  the 
life  of  one  Mrs.  Mainwaring  and  the  survivor  of  them:  that, 
the  said  agreement  being  so  made,  in  consideration  thereof,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  then  promised 
the  defendant  to  perform  all  things  in  the  said  agreement 
contained,  on  his,  the  plaintiff's,  part  to  be  performed,  he,  the 
defendant,  then  promised  the  plaintiff  to  perform  all  things  in 
the  said  agreement  contained,  on  his,  the  defendant's,  part  to  be 
performed,  and  that  he,  the  defendant,  was  possessed  of  the  said 
house,  &c.,  for  his  own  life  and  the  life  of  the  said  Mrs. 
Mainwaring,  and  for  the  life  of  the  survivor  of  them ;  and  that 
the  defendant  would,  if  the  ^plaintiff  elected  to  purchase  the  [  *686  ] 
said  house,  &c.,  according  to  the  said  agreement  as  aforesaid, 
make  and  deduce  to  the  plaintiff  a  good  and  valid  title  to 
the  said  thereinbefore  -  mentioned  estate  and  interest  of  him, 
the  said  defendant,  in  and  to  the  said  house,  &c. :  Averment, 
that  the  plaintiff,  confiding  in  the  said  agreement  and  promise 
of  the  defendant,  did,  to  wit,  on  &c.,  take  the  said  house, 
&c.,  called  Bremlow,  from  the  said  defendant,  and  enter  into 
possession  and  occupation  thereof,  on  the  terms  aforesaid; 
that,  during  the  term,  to  wit,  oh,  &c.,  he,  the  plaintiff,  gave 
notice  to  the  defendant  that  it  was  his,  the  plaintiff's,  intention 
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WoBTHiKG-    to  exercise  his  right  of  purchasing  the  said  hoase,  &c.,  called 
'^^^         Bremlow,  for  the  said  sum  of  600Z.  in  the  agreement  mentioned, 

WABRn^G. 


TON. 


[•687] 


and  that  he  would  purchase,  and  that  he  then  elected  to  pur- 
chase, the  said  house,  &c.,  called  Bremlow,  at  that  price,  as 
in  the  agreement  mentioned,  and  the  plaintiflf  then  requested 
the  defendant  to  make  and  deduce  to  him  a  good  and  valid 
title  to  the  said  thereinbefore-mentioned  estate  and  interest  of 
him,  the  defendant,  in  the  said  house,  &c. ;  that,  although  a 
reasonable  time  after  the  defendant  had  such  notice,  and  was  so 
requested  to  make  and  deduce  to  the  plainti£f,  such  good  and  valid 
title,  had  elapsed  before  the  commencement  of  this  suit,  and 
although  the  plaintiff  had  always  been  ready  and  willing  to  pay 
the  said  purchase-money,  according  to  the  said  agreement,  and 
had  always  performed  all  things  contained  in  the  said  agree- 
ment, on  his  part  to  be  performed,  yet  that  the  defendant  had 
disregarded  his  said  promise,  and  was  not,  either  at  the  time  of 
the  making  of  the  said  agreement,  or  within  a  reasonable  time 
after  he  had  notice  of  the  intention  of  the  plaintiff  to  purchase 
the  said  house,  &c.,  according  to  the  said  agreement,  or  when 
the  said  purchase  was  to  have  been  completed,  or  at  any  other 
time,  possessed  of  *the  said  house,  &c.,  for  his  own  life  and  the 
life  of  the  said  Mrs.  Mainwaring,  and  for  the  life  of  the  survivor 
of  them,  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  and  of  his  said  promise;  and  that  the  defendant, 
further  disregarding  his  said  promise,  did  not  nor  would,  within 
such  reasonable  time  as  aforesaid,  or  at  any  other  time,  make  or 
deduce  to  the  plaintiff  a  good  or  valid  title  to  such  estate  and 
interest  in  the  said  premises,  according  to  the  true  intent  and 
meaning  of  his  said  promise,  that,  by  means  thereof,  the  plaintiff 
had  been  deprived  of  all  the  benefits  which  he  would  have  derived 
from  the  completion  of  the  said  purchase ;  and  that  the  plaintiff, 
confiding  in  the  promise  of  the  defendant,  and  intending  to 
purchase  the  said  house,  &c.,  according  to  the  said  agreement, 
did,  during  the  said  term,  make  divers  alterations  and  improve- 
ments in  the  said  house,  &c.,  at  his  own  expense,  to  wit,  to  tlie 
amount  of  1,000/.,  and  that  the  said  improvements  were,  by  reason 
of  the  said  breach  of  promise  of  the  defendant,  wholly  lost  to  the 
plaintiff,  &c. 

The  defendant  pleaded,  first,  non  assumpsit : 

Secondly,  that  the  plaintiff  did  not  give  notice  to  the  defendant, 
that  it  was  his,  the  plaintiff's,  intention  to  exercise  his  right  of 
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purchasing  the  said  house,  &c.,  for  600/.,  or  that  he  would  purchase, 
or  that  he  elected  to  purchase,  at  that  price,  according  to  the  said 
agreement,  viodo  etfoimd,  &c. : 

Thirdly,  that  the  plaintiff  did  not  request  the  defendant  to  make 
and  deduce  to  him,  the  plaintiff,  a  good  and  valid  title  to  the  said 
estate  and  interest  of  him,  the  defendant,  in  the  said  house,  &c.,  as 
mentioned  in  the  said  agreement,  modo  et  forma,  &c. : 

Fourthly,  that  the  plaintiff  was  not  ready  and  willing  to  pay  the 
said  purchase-money,  according  to  the  said  agreement,  inodo  et 
formdy  4&C. : 

Fifthly,  that  the  defendant  was,  at  the  time  of  the  making  of  the 
said  agreement,  and  within  a  reasonable  time  after  he  had  notice 
of  the  plaintiff's  intention  to  purchase  the  said  premises,  according 
to  the  said  agreement,  and  when  the  said  purchase  was  to  have 
been  completed,  possessed  of  the  said  premises  for  his  own  life  and 
the  life  of  the  said  Mrs.  Mainwaring,  and  for  the  life  of  the  survivor 
of  them,  according  to  the  true  intent  and  meaning  of  the  said 
agreement  and  his  promise,  &c. : 

Sixthly,  that  the  defendant  did,  within  such  reasonable  time  as 
aforesaid,  make  and  deduce  to  the  plaintiff,  a  good  and  valid  title 
to  such  estate  and  interest  in  the  said  premises  as  in  the  declaration 
mentioned,  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  and  of  his  said  promise,  &c. 

Upon  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Goltman,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Chester.  The  plaintiff  put  in  the 
following  agreement : 


WOBTHINC»- 

TOM 

X, 

Wabbiko- 

TON. 


[638] 


''  Memorandum,  that  the  undersigned  Thomas  Warrington  agrees 
to  let  the  undersigned  George  Worthington,  for  two  years  from  the 
9th  of  October  last,  at  the  rent  of  50/.  per  annum,  the  house, 
out-buildings,  gardens,  and  field  at  Bromborough,  now  in  the 
occupation  of  the  said  George  Worthington ;  and  also  agrees  that 
the  said  George  Worthington  may,  at  his  own  expense,  make 
such  alterations  and  additions  to  the  premises  as  he  may  think 
proper,  the  same  being  improvements  ;  and,  that  the  said  George 
Worthington  shall  have  the  right  of  purchasing  the  above  premises, 
at  the  end  of,  or  at  any  time  during,  the  term,  for  the  sum  of  600Z., 
it  being  understood  that  the  said  Thomas  Warrington  is  possessed 
of  the  same  premises  for  his  own  life  and  the  life  of  Mrs.  Main- 
waring,   and  of  the  sun-ivor  of    them.    And  the  said   *  George 


[  •639  ] 
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Worthing.    Worthington  hereby  also  agrees  to  the  above  terms.   Dated,  the  7th 

^.  of  November,  1844. 

wabrivo.  (Signed)  ''Thomas  Wabrington. 

TON 

"  Gboboe  Wobthinoton." 
"  Witness, 

"EOBBRT   HUOHBS." 

This  memorandum  was  stamped  with  a  simple  80s.  stamp  only- 
On  the  part  of  the  defendant,  it  was  insisted,  that,  inasmach  as  it 
contained  a  distinct  agreement  to  purchase,  besides  the  agreement 
to  let,  it  should  have  had  two  SOs.  stamps.  The  learned  Judge 
overruled  the  objection,  but  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
document  was  insufficiently  stamped. 

The  defendant,  not  being  possessed  of  the  estate  mentioned  in  the 
agreement,  but  of  a  term  of  sixty-one  years  only,  the  plaintiflf  had 
refused  to  complete  the  purchase,  and  brought  this  action  to  recover 
damages  in  respect  of  improvements  he  had  made  upon  the  premises 
on  the  faith  of  the  defendant's  contract. 

It  was  submitted,  on  the  part  of  the  defendant,  that  the  memo- 
randum produced  did  not  sustain  the  declaration  ;  and  that,  there 
being  no  express  contract  for  title,  the  rule  caveat  emptor  must  apply. 

The  learned  Judge,  inclining  to  this  opinion,  directed  the  jury  to 
find  for  the  defendant  on  the  first,  second,  third,  and  fourth  issues, 
and  for  the  plaintiff  on  the  fifth  and  sixth. 


Crompton,  for  the  plaintiff,  in  Easter  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

He  submitted,  that,  in  contracts  for  the  sale  of  estates,  whether 
freehold  or  leasehold,  an  agreement  to  make  a  good  title,  is  always 
[  •640  ]  implied,  citing  Souter  v.  *  Drake  (i).  Doe  d.  Gray  v.  Stanton  (2),  HaU 
V.  Betty  (8),  Sugden's  Vendors  and  Purchasers  (4).  And,  with  regard 
to  the  stamp,  he  contended  that  a  single  80s.  stamp  was  sufficient, 
no  second  stamp  being  necessary  in  respect  of  the  liberty  reserved 
to  the  plaintiff  to  purchase  the  premises,  citing  Cawthome  v. 
Holben  (6),  Corder  v.  Drakeford  (6),  Rex  v.  The  Inhabitants  of 
Lowth  (7),  Piice  v.   Thomas  (8),  Doe  d.  PhiUipps  v.  PhiUipps  (9), 

(1)  39  B.  E.  715  (5  B.  &  Ad.  992 ;  3         (5)  1  Scott,  N.  B.  279. 


Nev.  &  M.  40). 

(2)  46  B.  B.  464  (1  M.  &  W.  695). 

(3)  4  Man.  &  G.  410;  5  Scott,  N.  B. 
508. 

(4)  llthed.  p.  24. 


(6)  3  Taunt.  382. 

(7)  8  B.  &  C.  247;  2  Man.  &  By. 
273. 

(8)  36  B.  B.  550  (2  B.  St  Ad.  218). 

(9)  11  Ad.  &  £1.  796;  3P.  &D.  603. 
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snd  NichoUs  v.*  Cross  (i);  and  distinguishing  Clayton  v.  Barten-    Wobthiho- 

^kaw  (2).  r. 

WABEINGk 

(V.  Williams,  J.,  referred  to  Wharton  v.  Walton  (8).)  ^^''" 

Welsby  now  showed  cause  : 

The  agreement  ought  not  to  have  been  received.  It  should 
have  had  an  agreement  stamp,  in  addition  to  the  lease  stamp,  the 
contract  to  purchase  being  wholly  distinct  from  the  demise.  [He 
cited  Wharton  Y.  Walton  (8).] 

(Y.  Williams,  J. :  In  that  case,  there  was  a  distinct  collateral        [  ^^^  ] 
agreement  for  payment  of  the  money  by  a  third  person,  who  was 
no  party  to  the  lease. 

Cbesswell,  J.:  This  does  not  much  differ  from  an  ordinary 
covenant  to  renew.) 

That  would  require  a  separate  stamp. 

(Maulb,  J. :  Clearly  not.) 

*    *     Here,  the  contract  of  purchase  is  as  distinct  from  the  contract       [  642  ] 
to  demise,  as  if  the  two  had  been  written  upon  different  pieces  of 
paper. 

(Maulb,  J. :  The  agreement  to  purchase  is  not  without  considera- 
tion, because  it  is  inseparably  connected  with  the  lease.) 

That,  it  is  submitted,  is  begging  the  whole  question. 

The  learned  Judge  was  quite  right  in  directing  the  jury  to  find 
the  first,  and  most  material,  issue  for  the  defendant.  Where  the 
vendor  has  no  interest  in  the  estate  he  contracts  to  sell,  he  is 
answerable  in  damages.  But  the  contractor  for  the  purchase  of  a 
real  estate,  to  which  the  title  proves  (without  collusion)  defective,  is 
entitled  to  no  satisfaction  for  the  loss  of  his  bargain :  Flureau  v. 
Thomhill(4,).  The  agreement  in  this  case  does  not  amount  to  a 
contract  that  the  defendant  had  the  precise  interest  therein 
described. 

(Maulb,  J. :  What  was  the  use  of  inserting  the  words — "  it  being 
understood  that  the  said  Thomas  Warrington  is  possessed  of  the 

(1)  14  M.  &  W.  42.  (3)  7  Q.  B.  474. 

(2)  5  B.   &  C.  41  ;  7  Dowl.   &  By.  (4)  2  Sir  W.  Bl.  1078. 
600. 
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WoBTHiKo-    same  premises  for  his  own  life  and  the  life  of  Mrs.  Mainwaring, 

TOK 

^,  and  of  the  survivor  of  them,"  unless  it  were  intended  to  make  them 

^  TON™^'     P^^*  ^^  *^®  agi-eement  ?) 

[  ♦eis  ]       The  very  form  of  expression  shows  that  ♦the  parties  were  uncertain 
as  to  the  exact  nature  of  the  defendant's  interest. 

(Cbesswell,  J. :  What  was  it  that  the  plaintiff  was  to  have  the 
option  of  purchasing  for  6001.  ?) 

Whatever  interest  the  defendant  had  in  the  premises. 

Eijerton,  contra  : 

The  stamp  was  sufficient.  The  memorandum  contained  but  one 
contract,  viz.,  the  demise :  all  the  rest  was  ancillary  only.  [He 
proceeded  to  discuss  the  cases  above  cited.  The  Coubt  then 
interposed.] 

[  6**  ]  COLTMAN,  J. : 

I  am  of  opinion  that  the  instrument  in  question  was  sufficiently 
stamped.  The  effect  of  the  agreement  is,  a  demise  for  two  years, 
at  a  certain  rent,  with  an  option  to  the  lessee  to  purchase,  during 
the  term,  for  a  given  sum,  a  further  lease  for  two  lives.  The  con- 
tract for  sale  is  sufficiently  connected  with  the  consideration  for  the 
lease,  to  render  a  further  stamp  unnecessary. 

As  to  the  other  point,  it  struck  me,  at  the  trial,  that  this  was  not 
an  ordinary  contract  of  purchase,  not  a  positive  engagement  on  the 
part  of  the  vendor- that  he  had  a  particular  interest,  but  an  agree- 
ment to  convey  such  a  title  as  he  had.  I  am,  however,  now  satisfied 
that  I  took  an  erroneous  view  of  the  case.  An  agreement  of  pur- 
chase, means,  immd  facie,  a  purchase  of  the  fee.  The  subsequent 
words  here  introduced,  were  inserted  for  the  benefit  of  the  vendor, — 
that  he  might  not  be  understood  as  contracting  to  convey  an  estate 
in  fee,  but  only  a  term  determinable  upon  his  own  life  and  that  of 
Mrs.  Mainwaring.  This  estate,  the  defendant  has  failed  to  convey. 
The  rule  for  a  new  trial  must,  therefore,  be  made  absolute. 

Maule,  J. : 

I  am  of  the  same  opinion.  This  is  in  effect  an  agreement  to  take 
certain  premises  for  two  years,  at  the  yearly  rent  of  50Z. ;  the 
consideration  being,  that  the  tenant  shall  have  the  possession  for 
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two  years,  and  the  option,  during  that  time,  of  purchasing  them  for 
600Z.  At  the  close  of  the  agreement,  are  the  following  words  :  "  it 
being  understood  that  the  said  Thomas  Warrington  is  possessed  of 
the  same  premises  for  his  own  life  and  the  life  of  Mrs.  Mainwaring, 
and  of  the  survivor  of  them.'*  It  has  been  suggested  that  it  is  not 
to  be  understood  from  this  that  the  defendant  pledged  himself  that 
he  had  the  precise  interest  described,  viz.  an  estate  for  the  lives  of 
himself  and  Mrs.  Mainwaring,  *and  the  life  of  the  survivor.  But  I 
think  the  introduction  of  those  words  has  the  effect  of  cutting  down 
to  a  contract  to  sell  an  estate  for  two  lives,  that  which  otherwise 
would  be  understood  to  be  a  contract  for  the  sale  of  an  estate  in 
fee.  I  therefore  think  this  is  an  agreement  in  the  terms  put  in 
issue  by  the  plea  of  non  assumpsit,  viz.  that  the  defendant  was 
entitled  to  the  premises  for  the  lives  of  Mrs.  Mainwaring  and  him- 
self, and  the  life  of  the  survivor:  and,  that  issue  having  been 
found  for  the  defendant,  without  any  evidence  to  warrant  such  a 
finding,  there  must  be  a  new  trial. 


WOHTHING- 
TON 

t. 

Wabrtkg- 

TON. 


[  ♦645  ] 


Crbsswell,  J.,  and  V.  Williams,  J.,  concurred. 


Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 


DOE  D.   BLOMFIELD   v.   EYEE  (1). 

(6  C.  B.  713—748 ;  S.  C.  18  L.  J.  C.  P.  284.) 

A.,  a  copyholder  in  fee,  in  contemplation  of  her  marriage  with  B.,  sur- 
rendered the  copyhold  to  the  lord,  to  the  intent  that  he  might  re-grant  to 
the  use  of  A.  until  the  marriage ;  and,  after  the  marriage,  to  the  use  of  B. 
for  life ;  and,  after  his  decease,  to  A.  and  her  assigns  for  life ;  and,  after 
her  decease,  to  the  use  of  such  child  and  children  of  the  marriage,  and  for 
such  estate,  &c.,  charged  with  any  sum  or  sums  for  any  other  of  their 
children,  as  A.  should  by  deed  or  will  appoint,  &c. ;  and,  in  default  of 
appointment,  to  the  use  of  all  the  children  of  the  marriage,  in  equal  sharos.; 
and,  in  default  or  failure  of  such  children,  then,  after  the  decease  of  B.,  to 
the  use  of  A.,  her  heirs  and  assigns. 

The  marriage  took  place,  and  two  sons  having  been  bom,  A.,  by  a  will, 
referring  to  the  power,  devised  and  appointed  the  tenement  to  her  eldest 
son  C,  his  heirs  and  assigns,  after  the  decease  of  B.,  upon  condition  that  C. 
should  pay  to  D.,  her  second  son,  2002.  within  one  year  after  the  decease  of 
B.,  or  on  D.'s  attaining  the  age  of  twenty-one.  The  will  then  proceeded : 
**  but,  in  case  neither  of  my  sons  aforesaid  shall  be  living  at  the  decease  of 


1848. 
Feb.  1. 

[718] 


( 1 )  Distingmshed  in  Davies  v.  Da  vies 
(1880)  28  W.  B.  455  ;  and  followed  in 


Hurst  V.  Hurst  (1882)21  Ch.  Div.  278, 
51  L.  J.  Ch.  417,  729.— J.  G.  P. 
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Dob  <L  B.,  then  do  I  give,  devise,  direct,  and  appoint  the  said  oppyhold  meesoage, 

Blomfield  &c.,  unto  E.  (the  father  of  B.)>  his  heirs  and  assigns,"  in  trust  for  sale. 

^'  After  the  date  of  the  will,  four  other  children  were  bom  of  the  marriage. 

^^^  A.  died,  Hving  B.    C.  and  D.  died  before  B. : 

Held  (in  affirmance  of  the  judgment  in  the  Common  Pleas),  that  the 
appointment  in  favour  of  C.  was  not  rendered  void  by  the  subsequent 
limitation  to  E. ;  notwithstanding  that  the  limitation  to  E.  was  to  a  peison 
incapable  of  taking. 

Ejectment.  The  declaration  contained  two  demises  from  Ben- 
jamin Goodyear  Blomfield,  the  one  on  the  Ist  of  January,  1825, 
[  *714  ]  the  other,  on  the  Ist  *of  September,  1841.  The  defendant  defended, 
as  landlord,  for  six-sevenths  of  the  property. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Summer  Assizes 
for  the  county  of  Essex,  in  1845,  when  a  verdict  was  found  for  the 
plamtiff,  subject  to  the  opinion  of  the  Court  of  Common  Pleas  upon 
a  special  case,  which  was  argued  in  Trinity  Term,  1846,  and,  in 
Michaelmas  Term,  in  the  same  year,  judgment  was  pronoonced  in 
favour  of  the  defendant. 

The  case  was  afterwards  turned  into  a  special  verdict,  [which  is 
set  out  at  length  in  the  report  of  the  case  in  the  Court  of  Common 
Pleas  (1)]. 

[  727  ]  Judgment  having  been  entered  for  the  defendant  upon  this 

special  verdict  in  the  Court  of  Common  Pleas,  a  writ  of  error  was 
brought  on  behalf  of  the  nominal  plaintiff,  and  the  common  errors 
were  assigned. 

The  case  was  argued  in  the  Exchequer  Chamber,  on  the  17th  of 
June,  1847,  before  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Piatt,  B., 
Erie,  J.,  Rolfe,  B.,  and  Wightman,  J. 

John  Hodgson  (with  whom  was  Willes)  for  the   plaintiff  in 
error  (2) : 

[  •728  ]  Of  the  four  points  argued  in  the  Court  *below,  two  only  are 

(1)  71  R.  R.  435  (3  C.  B.  557).  by  a  valid  appointment  in  the  father 

(2)  The  points  marked  for  argument      of  the  lessor  of  the  plaintiff : 

on  the  part  of  the  plaintiff  in  error,  **  2.  That  the  appointment   is  bad 

were,  only  for  the  excess : 

**  1.  That    the   judgment    of    the  *'3.  That     no    dispensation     with 

Court  of  Common  Pleas  is  erroneous,  coverture  was  requisite  in  the  surren- 

in  this,  that  the  void  appointment  over  der  to  uses  of  Mary  Sida's  settlement : 

to  persons  not  objects  of  the  power,  is  **  4.  That,  if  necessary,  there  is  an 

in  the  nature  of  a  conditional  limita-  implied  dispensation : 

tion ;  and  that,  as  it  never  could  take  **  5.  That  the  surrender  to  the  U9es 

effect,  by  reason  of  the  incompetency  of  Mary  Sida's  settlement,  was  a  suffix 

of  the  appointees,  it  could  not  operate  cient  surrender  to  the  uses  of  her  will, 

to  displace  the  previous  estate  vested  if  such  surrender  was  neceesazy." 
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noticed  in  the  jadgment.    That  Court  held,  that  the  appointment       Doe  d. 
by  Mary  Sida  was  not  void  by  reason  of  its  having  been  made  by  «. 

her  during  coverture,  notwithstanding  the  original  surrender  con-  Eth". 
tained  no  express  dispensation  with  the  disability  arising  from 
coverture,  resting  entirely  upon  the  passage  cited  from  Sugden  on 
Powers  (1),  and  the  authorities  referred  to  by  that  learned  author. 
As  to  that  point,  the  decision  of  the  Court  below  cannot  be  im- 
peached. This  case,  however,  does  not  fall  within  the  doctrine  at 
all.  The  power  here  is,  to  appoint  to  children  of  the  marriage.  If 
Mary  Sida  was  not  to  appoint  during  coverture,  her  power  would 
be  reduced  almost  to  nothing.  From  the  whole  structure  of  the 
instrument,  it  is  matter  of  absolute  intendment  that  the  power 
should  be  exercised  notwithstanding  coverture. 

Upon  the  other  point,  the  decision  of  the  Court  below  was 
erroneous.  They  held  the  appointment  not  to  have  been  well 
executed,  by  reason  of  the  subsequent  limitation  to  John  Blomfield, 
the  grandfather;  for,  that  the  estate  or  interest  given  to  John 
Blomfield,  the  son,  by  the  former  part  of  the  will,  was  not  less 
subject  to  be  defeated  in  consequence  of  the  gift  over  being  to 
a  person  incapable  of  taking,  than  if  it  had  been  to  a  person 
who  was  properly  an  object  of  the  power.  In  construing 
wills,  the  Courts  always  favour  the  vesting  of  estates.  [He  cited 
Jarman  on  Wills  (2)  and  Wrightsonv.  MacatUey  (s),  and  submitted 
that  under  the  appointment]  John  Blomfield,  the  son,  took  an  [  730 } 
estate  in  fee,  immediately  upon  the  death  of  his  father.  The 
circumstance  of  the  property  being  copyhold,  makes  no  difference  ; 
copyholds  being  subject  to  the  same  rules  in  this  respect  as  free- 
holds :  DHver  v.  Thompson  (4) ;  Boddington  v.  Ahemethy  (5) ;  Rex 
V.  The  Lord  of  the  Manor  of  Oundleifi).  Powers  are  general 
and  special.  This  is  a  special  power,  *being  limited  as  to  its  [  *73i  ] 
objects.  No  other  than  a  child  of  the  marriage,  could  be  an  object 
of  it.  The  testatrix  has,  in  a  very  special  manner,  executed  it. 
She  clearly  contemplated  giving  a  vested  remainder  in  fee  to  her 
son  John,  expectant  upon  his  father's  estate  for  life.  And  this  she 
follows  out  by  an  appointment,  in  the  event  of  both  the  sons  dying 
in  the  lifetime  of  their  father,  to  the  grandfather.  The  first  devise  is 
charged  with  a  payment  of  200/.  to  the  second  son.    It  is  unneces- 

(1)  7tli  ed.  Vol.  I.  p.  181.  (3)  29  B.  E.  393  (5  B.  &  C.  576;  8 

(2)  Vol.  I.  p.  726.  Dowl.  &  By.  626). 

(3)  69  B.  B.  679  (14  M.  &  W.  214).  (6)  40  B.  B.  288  (1  Ad.  &  El.  283 ; 

(4)  13  B.  B.  592  (4  Taunt.  294).  1  Nev.  &  M.  586;  3  Nev.  &  M.  484 j. 
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Dob  d.       sary,  however,  to  resort  to  that  for  the  purpose  of  showing  that  the 
LOMFiBLD    ^^  John  took  a  fee,  there  being  here  words  of  inheritance.     The 

^"^^^  200Z.  is  to  be  paid  to  William  within  a  year  and  a  day  after  the 
decease  of  John  Blomfield,  the  father,  "  in  case  William  shall  be 
then  living  and  twenty-one  years."  The  question  is,  whether  the 
contingency  expressed  as  to  the  second  son,  was  also  intended  as  to 
the  first.  The  Court,  it  is  apprehended,  can  have  but  little  difficulty 
in  holding  that  John  took  a  vested  estate.  Although  all  the  rest  of 
the  appointment  should  be  void,  it  can  have  no  e£fect  in  defeating 
the  interest  of  John.  In  Sugden  on  Powers  (i),  it  is  said,  that, 
'*  where  a  partial  interest  is  given  to  an  object  of  the  power,  with 
remainders  to  persons  4iot  objects  of  it,  and  the  doctrine  of  ci^  pre$ 
cannot  be  applied,  yet  the  whole  appointment  will  not  be  void,  but 
merely  that  part  which  is  not  authorised  by  the  power.     This  rule 

f  782  ]  is  observed  as  well  at  law  as  in  equity.  [He  cited  Adams  v.  Adams  (2) 
and  Crompe  v.  Barrow  (3).]  Int  he  present  case,  the  Court  below 
seems  to  have  considered  the  whole  as  one  devise,  subject  to  the  con- 

\  •7$3  J  tingency  of  *Johu,  as  well  as  William,  dying  in  the  lifetime  of  their 
father.  That,  however,  is  not  the  true  effect  of  the  devise ;  there  are 
no  words  of  contingency  at  all  with  reference  to  the  eldest  son. 

(Parke,  B.  :  The  estate  given  to  John  is  to  cease  if  he  dies  before 
his  father  :  the  question  is,  whether  it  is  not  to  cease,  even  though 
the  other  limitation  over  cannot  take  effect.) 

There  was  evidently  no  intention  to  create  a  determinable  estate. 

(Parke,  B.  :  You  contend  that  the  testatrix  only  meant  John's 
estate  to  cease,  in  the  event  of  the  other  estate,  which  she  had  no 
power  to  create,  taking  effect  ?) 

Precisely  so. 

(Parke,  B.  :  The  Court  below  treat  it  as  quite  clear  that  the 
testatrix  intended  that  John's  estate  should  cease,  upon  the 
subsequent  limitation  over  taking  effect.) 

That  is  the  whole  point. 

(Platt,  B.  :  If  William  had  survived  his  father,  in  whom  would 
the  estate  have  been,  but  in  John,  or  in  John's  heirs  ?) 

(1)  Vol.  II.  p.  62.  And  see  3  Br.  C.  C.  415;  Bailey  v. 

(2)  Cowp.  651.  fJoyd,  5  Buss.  330,  342,  344;   Httnti 

(3)  4  R.  H.  318  (4  Yes.  Jr.   481).      v.  lA>rd  Dacre,  2  Keen,  622. 
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The  jadgment  of  the  Court  below  proceeds  upon  the  assumption 
that  both  the  appointments  were  void.  That,  however,  is  not  so. 
The  devise  to  John  is  a  valid  devise,  notwithstanding  the  subse- 
quent excess.  The  case  would  have  been  different,  had  there  been 
no  words  of  inheritance.  There  is  no  contingency,  except  as  to  the 
200Z.,  which  is  to  be  paid  to  William  at  all  events,  if  he  shall  attain 
the  age  of  twenty-one.  It  is  well  settled,  that,  where  a  devise  is 
capable,  according  to  the  state  of  the  objects  at  the  death  of  the 
testator,  of  taking  effect  as  a  remainder,  it  shall  not  be  construed* 
to  be  an  executory  devise :  Pvurefoy  v.  Rogers  (i) ;  Jarman  on 
Wills  (2). 


DoBd. 
Blomfibld 

V. 

Etre. 


(Bovill  (with  whom  was  Talfourd,   Serjt.)  for  the   defendant 
in  error)  (3) : 

It  is  not  denied  that  this  instrument  "^is  to  receive  the  same 
construction  that  would  be  put  upon  an  ordinary  will ;  or  that  it  is 
a  settled  rule  that  an  estate  shall  never  be  held  contingent,  if,  con- 
sistently with  the  apparent  intention  of  the  testator,  it  can  be  held 
to  vest.  In  order  to  ascertain  the  intention  of  the  testatrix,  and 
that,  to  use  the  words  of  Lord  Kenyon  in  Watson  v.  Foxon  (4),  is 
the  polar  star  by  which  the  Court  is  to  be  guided  in  the  construction 


(1)2  Lev.  39 ;  2  Saund.  380. 

(2)  Vol.  I.  p.  778. 

(3)  The  points  marked  for  argument 
on  the  part  of  the  defendant,  were, 

*'  That  the  plaintiff  is  not  entitled 
to  recover  the  six-sevenths  of  the 
property, 

*•  First,  because  the  appointment  by 
the  said  Mary  lilomfield  by  her  will, 
was  void,  by  reason  of  its  attempting 
to  benefit  persons  not  objects  of  the 
power  created  by  the  surrender : 

**  Secondly,  because  the  appoint- 
ment was  entire,  and  could  not  be 
separated  or  disconnected;  and  that 
part  of  the  appointment  which  by 
itself  might  have  been  valid,  was  not 
wholly  independent  of  and  uncon- 
nected with  that  which  was  clearly 
invalid ;  and  the  extent  and  effect  of 
that  part  which  was  within  the  power 
would  be  greater  or  less,  according  as 
the  remainder  was  valid  or  invalid; 
and  the  whole  is  dependant  and  in- 
separable : 

**  Thirdly,  because,  if  the  latter  part 


of  the  appointment  had  been  in  favour 
of  younger  children,  and  within  the 
power,  the  appointment  to  John,  the 
son,  would  clearly  have  been  contin- 
gent, and  is  not  the  less  contingent,  or 
subject  to  be  defeated,  in  consequence 
of  the  persons  actually  named,  being 
incapable  of  taking  under  the  appoint- 
ment: 

**  Fourthly,  because  the  intention 
was,  not  to  give  the  fee  absolutely  to 
John,  the  son,  but  only  in  case  he  sur- 
vived his  father;  and  because  any 
interest  of  John,  the  son,  would  have 
been,  and  was,  defeated  and  divested 
by  his  death  in  his  father's  lifetime, — 
the  brother  William  being  also  dead. 

"Fifthly,  because  the  power  was 
exercised  by  Mary  Blomfield  in  the 
lifetime  of  her  husband,  and  it  con- 
tained no  express  dispensation  of 
coverture : 

"Sixthly,  because  there  was  no 
surrender  to  the  uses  of  the  will.'' 

(4)  2  East,  36. 


[  ^734  ] 
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DoKd.       of  wills,   where  no  rule  of  law  is  thereby  infringed,   the  whole 
will  must  be  looked  at.     [He  cited  Bumsall  v.  Davy  (i)  and  Doe  d. 


Etbb. 


Comberbach  v.  Perryn  (2).] 

(Parke,  B^  :  What  estate  do  you  contend  that  John  Blomfield 
the  son  took  ?) 

It  is  difficult  to  define  it  with  accuracy,  seeing  that  copyholds  are 
not  within  the  Statute  of  Uses.  Perhaps,  the  best  definition  woald 
be,  to  call  it  a  qualified  conditional  limitation  in  fee. 

t  "Tse  ]  (Platt,  B.  :  Or,  a  *conditional  copyhold  of  inheritance.) 

There  are  many  cases  to  show  that  a  subsequent  limitation  may 
have  the  effect  of  qualifying  or  cutting  down  a  preceding  one. 

(Platt,  B.  :  What  estate  was  given,  in  the  event  of  John  dying, 
and  William  surviving  his  father  ?) 

None. 

(Parke,  B.  :  The  devise  to  John  is  only  displaced  by  the  estate 
subsequently  created;  and,  as  the  subsequent  estate  cannot  take 
effect,  what  is  there  to  displace  John's  interest  ?} 

That  depends  upon  whether  that  part  of  the  limitation  which  is  bad 
can  be  separated  from  the  good  part,  so  that  the  latter  may  take 
effect,  notwithstanding  the  former.  Sir  Edward  Sugden,  in  his 
treatise  on  Powers (s),  says:  ''Where  the  limitations,  although 
several  and  distinct,  make  but  one  estate  in  law,  the  appointment  is 
wholly  void  at  law,  by  reason  of  the  excess ;  as,  if,  under  a  power  to 
appoint  for  life,  the  donee  appoint  to  the  object  of  the  power  for  life, 
and,  after  his  death,  to  the  use  of  his  (the  appointee's)  heirs,  or  the 
heirs  of  his  body,  the  two  limitations  coalesce,  and  the  appointment 
is,  in  effect,  of  an  estate  in  fee,  or  an  estate  in  tail,  and  therefore  is 
at  law  void  in  toto.'*  For  this  he  cites  Peters  v.  Masham  (4).  Again, 
he  says  (5) :  ''  Where  conditions  are  annexed  to  the  gift  not  autho- 
rized  by  the  power,  the  gift  is  good,  and  the  condition  only  is  void, 
BO  that  the  appointee  takes  the  fund  absolutely.  As,  if  an  appoint- 
ment should  be  made,  and  a  condition  annexed  to  it,  that  the 

(1)  1  Bo8.  &  P.  215.  And  8ee2>of  d.         (3)  7th  ed.  p.  78. 

Dai'y  V.  Bumsall  3  B.  E.  113  (6  T.  E.  (4)  Fitagibban,  156,  157. 

30),  (5)  7th  ed.  p.  84. 

(2)  1  R.  R.  757  (3  T.  E.  484). 
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appointee  shall  release  a  debt  owing  to  him,  or  pay  money  over,        Dob  cL 
the  appointment  would  be  absolute,  and  the  condition  only  would  «. 

be  void,  because  the  boundaries  between  the  excess  and  proper  ^^^^ 
execution  are  precise  and  apparent."  All  the  cases  he  refers  to  are 
cases  of  a  life,  or  some  previous,  estate  ;  the  residue  only  is  being 
dealt  with.  *Such  were  the  cases  of  Adams  v.  Adams  and  BrudeneU  [  •73T  ] 
y.  Elwes.  The  same  doctrine  is  applied  in  Doe  d.  Nicholson  v. 
Welford  (i).  *  ♦  The  cases  of  Pawlet  v.  Pawlet(2)  and  GoodtiOe 
d.  Russell  V.  Weed  (3)  are  also  authorities  to  show,  that  the  un- 
authorised annexation  of  a  condition,  or  any  other  excess,  in  the 
execution  of  a  power,  vitiates  it.  Jee  v.  Audley  (4)  and  Routledge  v. 
Dorril  (s)  are  to  the  same  effect.  Alexander  v.  Alexander  (6)  shows 
that  a  void  limitation  will  prevent  a  subsequent  limitation  over 
from  taking  effect.  The  general  rule  is,  that  an  appointment  that 
is  bad  in  part,  is  bad  altogether :  the  qualification  of  that  rule  is, 
where  the  first  limitation  is  clear,  and  capable  of  being  severed 
from  that  which  is  bad.  Here,  the  will  is  a  good  exercise  of  the 
power  down  to  the  point  where  the  grandfather  is  named :  but, 
taking  the  whole  will  together,  it  is  clear  that  the  testatrix  did  not 
intend  her  son  John  to  take  any  estate,  unless  he  survived  his 
father.  The  judgment  of  the  Lord  Chancellor  in  GomperU  v. 
Gompertz{7)  affords  an  illustration  of  the  distinction  between  a 
direction  in  a  will  which  goes  to  cut  down  or  qualify  a  prior 
absolute  gift,  and  one  which  only  goes  to  regulate  the  mode  in 
which  such  gift  shall  be  dealt  with  and  enjoyed.  Doe  d.  WoodaU 
V.  WoodaU  (8)  strongly  fortifies  the  argument.  *  *  Bristow  v.  [  739  ] 
Warde  (9)  is  an  instance  of  the  execution  of  a  power,  where  the 
excess  was  severable  from  the  rest  of  the  instrument. 

(Parxe,  B.  :    The  limitation  here  to  the  grandfather  is  clearly 
bad.    The  only  question  is  whether  that  vitiates  the  whole.) 

It   is  one  entire  dealing  with  the  whole  estate,  and  cannot  be 
separated. 

In  1  Preston  on  Abstracts,  839  (lo),  it  is  said :  ''  If  a  power  be  given, 
which,  in  sound  construction,  is  to  be  exercised  during  coverture, 

(1)  54  R.  R.  537  (12  Ad.  &  El.  61).  (6)  2  Ves.  Sen.  640. 

(2)  1  Wils.  224.  (7)  2  Ph.  107. 

(3)  2  Wils.  369.  (8)  71  B.  R.  368  (3  C.  B.  349). 

(4)  1  R.  R.  46  (1  Cox,  324;  cited  (9)  2  R.  R.  235  (2  Ves.  Jr.  336). 
(nom.  Gee  T.  Audley)  2  Ves.  Jr.  365).           (10)  Lord  Antrim  Y.Dtike  of  Bttck- 

(5)  2  R.  R.  250  (2  Ves.  Jr.  357).  ingham,  Sugden,  134. 
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Dosd«  or  by  a  woman,  being  8oIe(i),  the  coverture  in  one  case,  and,  in 
r.  the  other  case,  its  absence,  will  be  a  limited  period,  within  which 

^^^■*  the  power  may  be  exercised ;  and  the  existence  of  the  covertore  in 
one  case,  and  in  the  other  case  its  absence,  will  be  essential  to  the 
valid  exercise  of  the  power.  The  opinion  which  prevails  at  present, 
is,  that  a  power  coapled  with  an  interest,  and  vested  in  a  married 
woman,  may  be  executed  by  her  during  coverture."     «    «     * 

[  7^<^  1  (Aldrbson,  B.  :  This  is  a  power  given  by  a  settlement  made  on 

the  marriage  of  the  party.  It  is  not  said  that  the  power  shall  be 
exercised  only  upon  the  decease  of  the  husband. 

Erlb,  J.:  Mary  Blomfield  had  a  good  fee-simple  after  her 
husband's  death. 

Pabks,  B.  :  The  circumstances  of  the  case  are  an  implied  dis- 
pensation with  coverture.) 

The  doctrine  is  further  adverted  to  in  ChurchiU  v.  Dibben  (2).  For 
any  thing  that  appears,  it  might  have  been  intended  that  Mary 
Blomfield  should  exercise  the  power  only  in  the  event  of  her 
surviving  her  husband. 

[  741  ]  HodgMon^  in  reply : 

(Pabkb,  B.  :  The  Judges  entertain  no  doubt  that  this  was  a 
power  that  might  be  exercised  by  Mary  Blomfield  during  coverture. 
Upon  that  point,  therefore,  we  agree  with  the  judgment  of  the 
Court  of  Common  Pleas.) 

The  other  point  lies  in  a  very  narrow  compass.  If  the  contingency 
be  applicable  to  both  the  sons,  there  is  an  end  of  the  argument 
In  the  judgment  below,  the  Court  say  (3) :  ''  If  the  appointment  in 
this  case  had  been  to  the  younger  children  of  the  marriage,  upon 
the  contingency  of  the  two  elder  sons  dying  before  their  father, 
such  an  appointment  would  have  been  free  from  objection  :  but,  in 
that  case,  the  estate  given  in  the  first  instance  to  John,  would  be 
subject  to  a  contingency  by  which  it  would  be  liable  to  be  defeated." 
No  doubt  it  would.  But  the  Court  go  on  to  say, ''  and  the  estate  or 
interest  given  to  John,  the  son,  by  the  actual  appointment,  is  not 
less  subject  to  be  defeated  in  consequence  of  the  gift  over  being  to 

(1)  3  Atk.  711.  Vol  n.  part  2,  p.  82. 

(2)  Kenyon's   Notes  in   Chanoeiy,         (3)  72  E,  E.  448  (3C.  B.  579). 


VOL.  Lxxv.]       1848.    EX.  CH.    5  C.  B.  741—744.  886 

a  person  incapable  to  take,  than  if  he  had  been  capable.    Taking       Dob  d. 

this  appointment  as  a  whole,  the  intention  was,  not  to  give  John  a      ^^**^'*'^ 

fee  absolute  at  all  events,  but  only  in  case  he  or  William,  his       Bybb, 

brother,  survived  the  father."    That  is  begging  the  question.    The 

testatrix  gives  a  fee  to  her  son  John.    But,  in  the  event  of  his 

dying  in  his  father's  lifetime,  she  gives  the  estate  over  to  a  person 

not  an  object  of  the  power.    To  the  extent  of  that  limitation  over, 

her  will  must  be  disappointed.    The  intention  of  the  testator,  it  is 

conceded,  is  the  polar  star  by  which  the  Court  must  be  guided  in 

construing  a  will.    That,  however,  is  a  somewhat  vicious  mode  of 

expression :  in  truth  it  means,  the  legal  and  grammatical  sense  of 

the  words  of  the  will.    Giving  a  fair  and  reasonable  construction 

to  the  words  of  this  will,  no  amount  of  ingenuity  can  twist  the 

devise  to  the  son  John,  into  a  ^contingent  estate.    The  question  is      [•Hi} 

by  no  means  new.    Executory  devises,  it  is  true,  had  no  existence 

in  the  time  of  Lord  Coke,  but  conditions  had :  and  in  Co.  Litt.  206  a^ 

it  is  said,  that,  "  if  the  condition  of  a  bond,  &c.,  be  impossible  at 

the  time  of  the  making  of  the  condition,  the  obligation,  &c.,  is 

single.    And  so  it  is  in  case  of  a  feoffment  in  fee,  with  a  condition 

subsequent  that  is  impossible,  the  state  of  the  feoffee  is  absolute : 

but,  if  the  condition  precedent  be  impossible,  no  state  or  interest 

fihall  grow  thereupon."     The  Court  below  were  clearly  wrong  in 

holding  that  the  two  limitations  were  incapable  of  being  separated. 

[He  referred  to   Goodright  d.   Larmer  v.  SearU  (i),   Goodtitle  d. 

Vincent  v.  White  (2),  and  Sadler  v.  Pratt  (d),  and  argued  that  the 

two  limitations  were  separable,  and  that  the  appointment  should 

be  sustained  so  far  as  it  was  good.] 

(Pabkb,  B.  :  Can  you  refer  us  to  any  case  of  a  limitation  to  one,       [  744  ] 
and  a  conditional  limitation  over  to  a  person  who  could  not  take, 
as,  a  corporation,  a  monk,  or  a  person  not  in  esse  at  the  time  of  the 
execution  of  the  power  ?) 

No  doubt  there  are  some  such  cases.    Of  that  class  are  the  cases 
of  perpetuity. 

(BoLFB,  B. :  That  can  hardly  apply :  the  first  taker  is  clearly 
intended  to  take,  and  takes  for  ever,  unless  the  estate  can  go  over 
to  another.) 

Cur,  adv.  wit, 

(1    13  B.  E.  441,  n.  (2  Wile.  29).  (3)  35  B.  B.  102  (5  Sim.  632). 

(2)  13  B.  B.  429  (15  East,  174). 

58—2 


886  1848-    EX.  CH-    5  C.  B.  T44— 746.  [b.b. 

Bob  d.       PABEBy  B.,  now  delivered  the  judgment  of  the  Coubt  : 

BliOMFIKLD 

«  This  case  comes  before  us  on  a  writ  of  error  on  a  judgment  of  the 

Court  of  Common  Pleas  on  a  special  verdict.  The  facts  of  the  case 
are  fully  stated  in  the  special  verdict.  It  is  unnecessary  to  advert 
to  them  in  detail :  a  very  short  statement  is  sufficient  to  explain 
the  questions  which  we  have  to  decide. 

On  the  marriage  settlement  of  Mary  Sida,  a  copyhold  estate  of 
which  she  was  seised  in  fee,  was  settled  to  the  use  of  her  husband 
for  life,  and,  after  his  death,  to  the  use  of  Mary  Sida  for  life,  and, 
from  and  after  her  decease,  to  the  use  of  such  child  or  children  of 
the  body  of  Mary  Sida,  by  her  intended  husband,  and  for  saeh 
estates  or  other  interest,  and  in  such  parts,  shares,  or  proportions, 
as  Mary  Sida,  by  any  deed  or  writing,  sealed  in  the  presence  of, 
and  attested  by,  two  witnesses,  or  her  last  will,  duly  executed, 
might  direct  and  appoint ;  and,  for  want  of  such  appointment,  to 
the  use  of  all  the  children  of  the  marriage,  as  tenants  in  common 
in  tail ;  and,  in  default,  to  Mary  Sida  in  fee. 

Mary  Sida,  in  the  lifetime  of  her  husband,  and  then  having  two 
sons,  made  a  will,  duly  executed  according  to  the  power,  and 
appointed  the  estate  to  her  eldest  son,  John  Blomfield,  and  his 
[  *745  ]  heirs  and  assigns  for  ever,  upon  ^condition  that  he  should  pay  to 
her  other  son  200^.,  within  a  year  and  a  day  after  her  husband's 
death,  in  case  he  should  be  living,  and  twenty-one  years  of  age,  Slc; 
but,  if  neither  of  her  sons  should  be  living  at  the  decease  of  her 
husband,  she  appointed  the  estate  to  her  father-in-law,  his  heirs  and 
assigns,  upon  certain  trusts. 

The  testatrix  died  in  1782.  John  Blomfield,  the  devisee,  died  in 
1820,  in  his  father's  lifetime,  leaving  the  lessor  of  the  plaintiff,  his 
youngest  son  and  customary  heir:  and  the  father  died  afterwards,  in 
1820.  William  Blomfield,  the  second  son,  had  previously  died,  in  1767^ 

This  action  was  brought  in  1841.  The  defendant  defended  for 
six  seventh  parts  of  the  property :  and  the  question  is,  whether 
the  lessor  of  the  plaintiff  is  entitled  to  recover  those  six  sevenths. 

The  Court  of  Common  Pleas  decided  that  he  was  not :  and  we 
are  of  opinion  that  their  decision  was  correct. 

Two  objections  were  made  to  the  title  of  the  lessor  of  the  plain- 
tiff. The  first  objection  was,  that  there  was  no  dispensation  of 
coverture  in  the  power  given  to  Mary  Sida  ;  and  that  her  execution 
of  the  power  during  coverture,  was  therefore  void.  The  second 
was,  that  John  Blomfield,  the  son,  had  no  estate  which  descended 
to  the  lessor  of  the  plaintiff. 
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We  intimated  our  opinion,  in  the  coarse  of  the  argument,  that  it       Dok  d. 
was  clear  that  there  was  in  this  case,  an  implied  dispensation  of      ^^^^^^^ 
coverture,  and  that  there  could  be  no  doubt  that  the  meaning  of       ^^■* 
the  settlement  was,  that  the  power  should  be  executed  by  Mary 
8ida  whether  she  were  sole  or  covert. 

The  second  was  the  principal  question.  It  was  contended,  on 
behalf  of  the  defendant  in  error,  that  the  appointment  to  the  son 
was  altogether  void,  by  being  so  connected  with  the  appointment  to 
the  father-in-law  that  it  could  not  be  separated.  If  this  was  so,  the 
plaintiff  could  not  be  entitled  to  recover.  But  the  learned  ^counsel  [  *7^  ] 
for  the  plaintiff  in  error,  argued,  that  the  appointment  was  not 
altogether  void,  but  gave  a  vested  defeasible  estate  in  fee  to  the 
eldest  son  ;  and  that  the  appointment  over  alone  was  void. 

Admitting  that  argument  to  be  correct,  as  we  think  it  was,  we 
are  of  opinion,  that,  in  the  event  which  has  happened,  this  estate 
was  put  an  end  to,  and,  consequently,  that  the  lessor  of  the  plaintiff 
is  not  entitled. 

The  learned  counsel  contended,  that,  where  there  is  an  estate  in 
fee,  liable  to  be  defeated  on  a  condition  subsequent,  and  that 
condition  either  originally  was,  or  by  matter  subsequent  became, 
impossible  to  be  performed,  the  defeasible  estate  was  made  abso- 
lute ;  and  he  cited  Go.  Litt.  20<>  a.  Of  this  there  is  no  doubt ; 
the  principle  is  applicable  to  this  case,  if  the  condition  was 
impossible.  But  the  question  is,  what  was  the  condition  by  which 
the  testatrix  meant  the  estate  to  be  defeated.  Was  it,  if  the  two 
sons  should  die  in  the  father's  lifetime  ?  or  was  it,  if  they  so  died, 
and  the  estate  should,  by  law,  vest  in  the  father-in-law  ?  In  the 
former  case,  the  plaintiff  would  fail :  in  the  latter,  he  would 
succeed. 

This  question  is  not  peculiar  to  cases  of  appointments  under 
powers ;  it  might  arise  upon  an  ordinary  will.  If  a  testator  were 
to  devise  to  A.  B.  in  fee,  and  to  direct,  that,  in  the  event  of  A.  B. 
dying  in  the  lifetime  of  J.  S.,  the  estate  should  go  over  to  a  charity, 
it  surely  is  perfectly  clear,  that,  if  A.  B.  died  in  the  Ufetime  of  J.  S., 
he,  A.  B.,  or,  rather,  his  heirs,  would  IosIb  the  estate.  The  testator 
could  not  give  to  the  charity,  without  taking  away  from  the  devisee. 
The  testator,  therefore,  in  such  a  case,  by  his  will  says :  "  If  A.  B. 
dies  in  the  lifetime  of  J.  S.,  I  do  not  mean  that  A.  B.  or  his  heirs 
should  any  longer  have  the  estate."  The  estate  of  A.  B.  is  in  such 
case  defeated,  not  by  the  giving  over  of  the  estate  to  the  charity, 
but  by  the  happening  of  the  event  on  which  the  testator  ^intended      [  *74Y  ] 
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it  should  go  over  (i).     So,  in  the  case  before  us  :  *the  testatrix  (for, 
for  this  purpose,  she  may  be  treated  as  an  ordinary  testatrix),  says^ 


[  •748,  n.  1 


(1)  In  the  case  of  a  devise  by  A.  to 
B.  in  fee,  upon  a  contingent  event, 
without  more,  the  land  descends  to  the 
heir  of  A.,  subject  to  the  contingent 
executory  devise,  luid  the  fee  is  in  the 
heir  of  A.,  until  that  devise  takes 
effect.  Any  declaration  that,  until 
the  event  contemplated,  A/s  heir 
shall  not  have  the  land,  would  be 
nugatory,  as  the  heir  necessarily  takes 
in  the  absence  of  an  immediate  effec- 
tual disposition  thereof.  So,  in  the 
case  of  a  devise  by  A.  to  B.  in  fee  on  a 
contingent  event,  and  subject  to  the 
contingent  devise,  to  C.  in  fee,  C.  is 
substituted  for  the  heir  of  A.,  and  the 
fee  vested  in  C.  remains  undivested 
until  the  devise  to  B.  takes  effect.  In 
each  case  the  intention  is,  in  the  event 
contemplated,  not  simply  that  the 
primary  taker  shall  not  retain  the 
land,  but  that  the  land  shall  go  pre- 
ferably to  B.,  and  if,  from  any  cause 
whatever,  B.  is  incapable  of  taking, 
the  divesting  intention  fails.  (Aca  per 
EOLFE,  B.,  supra,  p.  835.)  The  effect 
is,  in  substance,  the  same  where  A. 
devises  to  B.  in  fee,  with  a  contingent 
executory  devise  over  to  C.  If,  by 
any  means,  the  devise  to  C.  is  removed 
out  of  the  way,  or  if  the  devise  to  C.  is 
of  a  less  estate  than  the  fee,  the  estate 
of  B.  is  not  defeated,  or  is  only  par- 
tially defeated.  The  estate  was  not 
intended  to  be  taken  from  B.,  for  any 
other  purpose  than  that  of  giving  it 
to  C,  and  that  purpose  failing,  A.'s 
original  bounty  remains  in  full  opera- 
tion. It  appears  to  be  immaterial 
from  what  cause  the  executory  devise 
to  C.  fails  of  effect,  whether  by  reason 
of  the  contingency  itself  not  arising, 
or,  of  its  being  too  remote,  or  of  the 
death  of  0.  in  the  lifetime  of  A.,  or 
of  C.'s  incapacity  to  take.  The  late 
case  of  Jackson  v.  Noble,  2  Keen, 
590,  appears  to  be  in  substance 
this :  A.  devises  to  B.  in  fee,  but  in 
case  B.  shall  leave  no  child,  then  to 
0.  or  his  children  surviving  B.  C. 
dies  in  the   lifetime   of  B.   without 


leaving  any  child.  It  was  held,  that 
the  estate  already  vested  in  B.  could 
not  be  divested,  although  B.  (who  was 
living)  should  die  without  issue,  that 
B.  had  **  an  absolute  estate,  subject  to 
be  defeated  by  the  contingent  execu- 
tory gift  over,"  of  which  gift  the 
object  had  failed.  It  was  not  attempted 
to  be  argued  that  the  contingency  on 
which  the  estate  was  limited  over, 
could  be  incorporated,  as  a  qualifying^ 
ingredient,  in  the  primary  gift  to  B. 
The  principle  seems  to  be,  that  the 
intention  in  favour  of  the  primary 
devisee  is  qualified  for  the  benefit  of 
another  object  of  bounty,  and  is  for 
that  reason  only,  not  absolute,  and 
that  whenever,  and  by  whatever 
means,  that  object  is  removed,  the 
inducement  to  disturb  the  primary 
gift  has  ceased.  The  same  princip^ 
appears  to  apply  equally  to  a  convey- 
ance inter  vivos,  and  to  a  posthumous 
conveyance  by  devise,  although,  in  the 
latter  case,  the  manifestation  of  the 
intention  of  the  disposing  party,  may 
be  less  fettered  by  technical  rules  of 
construction. 

Before  the  1  Yict.  c.  26,  s.  25,  if  A. 
had  devised  Blackacre  to  B.  in  fee,  on 
a  contingency,  which  happened,  so 
that  the  intention  in  favour  of  B.  took 
effect  absolutely,  the  devise,  by  the 
death  of  B.  in  A.'s  lifetime,  lapsed,  for 
the  benefit  of  the  heir  of  A.,  notwith- 
standing ""the  existence  of  an  operative 
residuary  devise  to  C. ;  for,  every 
devise  of  land  being  at  that  time  really 
specific,  the  devise  of  the  residue  was 
nothing  more  than  a  devise  of  the 
lands  of  which  A.  was  then  seised, 
other  than  Blackacre,  which  A.  sup- 
posed himself  to  have  already  disposed 
of  in  aU  events.  But,  now  Bhu^acre 
would  pass  under  the  residuary  devise; 
such  a  device  embracing  all  the  realty 
from  any  cause  whatever  not  eflsc* 
tually  disposed  of;  and  thereby  con- 
stituting a  universal  Jiceres  factum.  So, 
under  the  old  law,  A.  might  have 
expressly  devised  Blackacre  to  B.  in 
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in  substance:  "If  my  son  John  and  his  brother  William  die  in       DoscL 
their  father's  lifetime,  I  do  not  mean  him  (John)  to  have  the      ^^^^^^^ 
property ;  but  I  give  it  over  to  strangers."     That  which  defeats  the       ^^■• 
estate  of  John,  is,  the  death  of  himself  and  brother  in  his  father's 
lifetime,  not  the  giving  over  of  the  estate  to  strangers.     The  reason 
why  John's  representatives  cannot  claim  the  property,  is,  that  his 
mother  expressly  declared,  that,  in  the  event  which  happened,  he 
should  not  have  it.    How  she  would  have  disposed  of  it,  if  she  had 
known  that  she  could  not  give  it  in  the  mode  proposed  by  her  will, 
can  only  be  matter  of  conjecture.     One  thing  quite  certain,  is,  that 
she  has  not  expressed  any  intention,  that,  in  the  events  which  have 
happened,  John  should  take :  and,  as  he  could  only  be  entitled  by 
virtue  of  an  expressed  intention  in  his  favour,  we  think  that  he  fails 
to  establish  any  right. 

Judgment  affirmed. 


IN    THE    COURT    OF    COMMON    PLEAS. 


HAKDINGHAM   v.   ALLEN.  i848. 

(5  C.  B.  793—798;  S.  C.  17  L.  J.  C.  P.  198 ;  12  Jur.  584.)  AprU2^. 

Money  paid  by  A.  to  B.  upon  a  condition  which  has  not  been  complied        [  793  ] 
with,  cannot  be  recovered  as  money  had  and  received  to  A.*s  use. 

A.  demands  from  B.  U,  7«.  for  several  matters,  including  lOs.  for  a 
particular  service  performed  by  A.  B.  tenders  19«.  6d.  This  will  not 
support  a  plea  of  tender  of  10«.  on  account  of  such  service. 

Debt,  for  money  had  and  received ;  with  a  count  in  detinue,  for 
a  horse. 

Pleas :  first,  to  the  first  count,  never  indebted  ;  secondly,  to  the 
last  count,  that  the  defendant  did  not  detain  the  said  horse,  in 

every  event  in  which  it  was  not  effec-  heir  of  A.  could  be  let  in,  would  be,  to 

tually  devised  to  C.  and  might  have  treat  the  devise  to  B.  as  revoked  by 

thereby  constituted  B.  a  special  hoBre»  the  devise  to  C.  becoming   absolute, 

/actus ;  and  the  question  is,  whether  and  to  consider  the  heir  of  A.  as  in  hy 

A.,  by  devising  to  B.,  with  a  contin-  the  lapse  of  the  devise  to  C,  instead  of 

gent  executory  devise  to  C,  would  treating  the  devise  to  B.  as  ceasing 

not   have    sufficiently    declared   that  to    be    defeasible    on    the  failure   of 

intention.     (And  see  Sweet,  Convey,  the    devise    to    C.      But    A.,    it   is 

2nd  ed.  424 — 427.)  submitted,   declares,  not  that  if   the 

Where  there  is  a  devise  by  A.  to  B.  contingency   happens,   B.   shall    lose 

in  fee,  defeasible  on  an  event  which  the  estate,  but,   simply,   that  if  the 

happens,  in  favour  of  0.  in  fee,  and  C.  contingency  happens,   C.   shaU   have 

dies  in  the  lifetime  of  A.,  the  only  the  estate, 
mode,  it  is  conceived,  by  which  the 
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HAXDDia.    manner  and  form,  &c. ;  thirdly,  to  the  last  count,  that  the  plaintiff 

HAM 

«.  was  not  lawfully  possessed  of  the  said  horse,  in  manner  and  form, 

^^^'  &c. ;  fourthly,  to  the  last  count,  that  the  defendant  was  possessed 
of  a  repository  for  the  sale  of  horses ;  that  the  plaintiff  delivered 
the  said  horse  to  the  defendant  to  be  there  sold,  on  certain  con- 
ditions then  agreed  upon  between  them,  that  is  to  say,  *'  Should 
any  horse  be  warranted,  and  prove  unsound,  he  must  be  returned 
within  the  second  day  after  the  sale,  before  five  o'clock,  with  a 
certificate  from  a  veterinary  surgeon,  particularly  describing  the 
unsoundness,  when,  if  confirmed  by  the  veterinary  surgeon  of  the 
.  establishment,  the  amount  received  for  the  horse  shall  be  imme- 
diately paid  back;  but,  if  he  should  not  confirm  the  certificate, 
another  veterinary  surgeon  shall  be  called  in,  and  his  decision  shall 
be  final ;  and  the  expenses  of  such  umpire  shall  be  borne  by  the 
party  in  error.  If  a  horse  warranted  quiet  in  harness,  or  quiet  to 
ride,  or  in  any  other  respect  (except  as  to  soundness),  shall  be 
returned  within  the  prescribed  period,  as  not  answering  the 
warranty  given  with  him  at  the  time  of  the  sale,  he  shall  be  tried 
and  examined  by  an  impartial  person,  whose  decision  shall  be  final ; 
and  the  consideration  for  the  trial  and  examination,  viz.,  10«.,  shall 
[  •794  ]  be  paid  by  the  party  in  error.  All  horses,  *carriages,  &c.,  brought 
to  this  repository  for  sale,  and  sold,  either  by  any  person  employed 
by  the  proprietor,  or  by  the  owner  of  the  lot,  shall  pay  the  usual 
commission ;  and  no  horses,  carriages,  &c.,  shall  be  taken  away 
until  the  keep,  commission,  and  all  other  expenses  are  paid,  whether 
sold  by  public  auction,  private  contract,  or  not  sold."  The  plea 
then  proceeded  to  aver  that  the  horse  was  sold  at  the  repository, 
upon  and  subject  to  such  conditions,  to  one  Bardell,  and  by  the 
plaintiff  warranted,  at  the  time  of  the  sale  to  Bardell,  to  be  quiet  in 
harness  ;  that  the  horse  was  then  taken  away  by  Bardell  from  the 
repository,  and  afterwards,  and  within  the  time  limited  by  the  said 
conditions,  returned  to  the  said  repository,  according  to  the  said 
conditions,  because  he  was  not  quiet  in  harness ;  that  the  horse  was 
tried  according  to  the  said  conditions,  and  found  not  to  be  quiet  in 
harness,  of  which  the  plaintiff  had  notice  ;  and  that,  by  means  of 
the  premises,  the  plaintiff  became  liable  to  pay  the  sum  of  10«., 
being  the  consideration  for  the  said  trial  and  examination  of  the 
said  horse,  and  an  expense  which,  according  to  the  said  conditions^ 
should  have  been  paid  by  the  plaintiff  before  the  said  horse  should 
be  taken  away  from  the  repository,  of  all  which  premises  the  plaintiff, 
before  the  said  detention,  had  notice,  and  was  then  required  to  pay 
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the  sum  of  10«.,  which  the  plaintiff  refused  to  do ;  wherefore,  after 
the  plaintiff  had  refused  to  pay,  and  in  consequence  of  such  refusal 
to  pay,  the  said  sum  of  10«.,  the  defendant  refused  to  permit  the 
plaintiff  to  take  away  the  said  horse  from  the  possession  of  the 
defendant,  as  it  was  lawful  for  the  defendant  to  do ;  which  was  the 
same  detention,  &c.    Verification. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  replied  to 
the  fourth,  that,  after  he  became  liable  to  pay  the  said  sum  of  10«., 
in  the  fourth  plea  mentioned,  and  just  before  the  detention  in  the 
last  count  mentioned,  *he  tendered  and  offered  the  defendant  to 
pay  him  the  said  sum  of  10«.  for  the  trial  and  examination  of  the 
eaid  horse  of  the  plaintiff,  which  the  defendant  then  refused  to 
receive,  and  of  his  own  wrong  detained,  and  continued  to  detain, 
the  plaintiff's  horse.    Verification. 

The  defendant  rejoined,  that  the  plaintiff  did  not  tender  or  offer 
the  defendant  to  pay  him  the  said  sum  of  10^.  for  the  trial  and 
examination  of  his,  the  plaintiff's,  horse,  in  manner  and  form,  &c. 
Issue  thereon. 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  adjourned  sittings  in 
London,  after  the  last  Term,  it  appeared  that  the  plaintiff  had  sent 
a  horse  to  the  defendant's  repository  for  sale ;  that  the  horse  was 
sold  for  16Z.  to  one  Bardell,  with  a  warranty  that  it  was  quiet  in 
harness ;  that  Bardell  took  it  away,  but  afterwards  returned  it,  on 
the  ground  that  it  did  not  answer  the  warranty ;  and  that  the  horse 
was  afterwards  put  into  a  break,  and  tried.  The  plaintiff  put  in 
the  printed  regulations  of  the  repository,  which,  in  addition  to  the 
conditions  set  out  in  the  fourth  plea,  contained  a  provision  that  the 
purchase-money  for  any  horse,  carriage,  &c.,  sold  at  the  repository, 
was  not  to  be  paid  over  to  the  vendor,  until  four  days  after  the  sale. 

It  further  appeared,  that,  after  the  trial  of  the  horse,  the  plaintiff 
called  at  the  repository,  and  demanded  an  account  of  the  expenses, 
when  he  received  the  following : 


1847.    July  31.    Bay  gelding,  bait  - 

Auction         ^         .        -        - 

'  [  Bay  gelding,  three  days  - 

Aug.    8.    To  cash  paid  for  trial  of  bay) 
gelding  in  harness     -        J 


8, 

1 
5 


d. 
6 
0 


10    6 


10    0 
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Habdivo-         The  plaintiff,  objecting  that  the  charge  was  exorbitant,  laid  down 

«,  19«.  6d.  on  the  desk,  in  the  defendant's  office,  and  demanded  his 

^^■^'       horse.    The  defendant's  clerk  told  him  he  could  not  have  it,  unless 

r  y^^  1  ' 

he  complied  with  the  rales,  and  paid  the  11.  7s.  The  plaintiff  then 
went  away,  leaving  the  19«.  6d.  on  the  desk. 

His  Lordship  was  of  opinion,  that,  as  the  horse  was  sold,  subject 
to  certain  conditions,  the  sum  received  by  the  defendant  on  the  sale, 
was  not  money  had  and  received  to  the  use  of  the  plaintiff,  untU 
those  conditions  had  been  complied  with,  and  the  time  for  returning 
the  horse  had  elapsed ;  and  that  the  evidence  did  not  support  the 
replication  of  tender,  inasmuch  as  there  was  no  specific  appropria- 
tion of  any  part  of  the  19«.  6d.  to  the  10«.  claimed  in  respect  of  the 
trial  of  the  horse. 

The  plaintiff  thereupon  submitted  to  be  nonsuited. 

Huddlestone  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection : 

There  clearly  was  evidence  to  go  to  the  jury  in  support  of  the 
count  for  money  had  and  received.  According  to  the  rules  of  the 
repository,  the  price  must  have  been  paid  before  the  horse  was 
taken  away.  When  a  horse  is  returned  for  breach  of  warranty  of 
soundness,  it  appears,  the  purchase-money  is  to  be  returned  imme- 
diately ;  but  there  is  no  such  provision  for  the  case  of  a  horse 
warranted  quiet  in  harness,  and  sent  back  for  a  breach  of  that 
warranty. 

(Gresswell,  J. :  The  horse  being  returned,  what  is  to  be  done 
with  the  money  ?) 

There  was  no  evidence  to  show  that  the  horse  was  pronounced 
unquiet  when  tried. 

(Wilde,  Gh.  J.:  The  money  having  been  received  subject  to 
certain  conditions,  until  the  conditions  were  complied  with,  it  could 
not  be  money  had  and  received  to  the  use  of  the  plaintiff.  Unless 
the  plaintiff  rescinded  the  sale,  the  tender  meant  nothing.) 

With  respect  to  the  tender,  the  defendant,  by  his  fourth  plea,  sets 
[  •1^1  ]      up  a  bright  of  lien  for  the  10s.  paid  by  him  for  the  trial  of  the  horse. 
To  this,  the  plaintiff  replies  a  tender,  and  he  proves  a  tender  of 
19s.  M. 

(Gresswell,  J. :  The  defendant  claims  a  specific  lien  of  lOt.  for 
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the  trial.  '  The  plaintiff  tendered  Ids,  6i.,  not  in  respect  of  that 
claim  but  generally,  in  satisfaction  of  the  1/.  Is. 

Wilde,  Gh.  J. :  The  opinion  I  intimated  was,  that,  where  a  claim 
consists  of  several  items,  the  party  making  the  tender  has  a  right 
of  appropriation ;  but  that,  if  he  omits  to  make  any  appropriation, 
the  right  to  appropriate  is  transferred  to  the  other  party.) 

The  amount  tendered  being  sufficient  to  cover  all  the  claim  the 
defendant  had,  it  was  unnecessary  to  specify  the  particular  items  in 
respect  of  which  it  was  made.  In  Douglas  v.  Patrick  (i),  it  was 
held,  that,  if  A.,  B.,  and  C,  have  a  joint  demand  against  D.,  and 
G.  has  a  separate  demand  against  D.,  and  D.  offers  A.  to  pay  him 
both  the  debts,  which  A.,  without  objecting  to  the  form  of  the 
tender,  refuses,  on  the  ground  of  his  being  entitled  only  in  respect 
of  the  joint  demand,  D.  may  plead  this  tender  in  bar  of  an  action  on 
the  joint  demand,  stating  it  as  a  tender  to  A.,  B.,  and  G. 

(Wilde,  Gh.  J. :  In  that  case,  the  judgment  assumes  the  tender 
to  have  been  composed  of  two  distinct  sums.  Here,  the  objection 
made,  is,  that  the  entire  charge  was  exorbitant:  the  tender  was 
not  applied  to  any  particular  item  or  items,  but  generally  to  the 
whole  demand.) 

It  was  for  the  jury  to  say  whether  the  tender  was  on  account  of  the 
whole  demand,  or  of  any  specific  item. 

GOLTMAN,  J. : 

It  seems  to  me  that  there  is  no  ground  for  a  rule  in  this  case. 
With  regard  to  the  first  count,  the  money  received  by  the  defendant 
as  the  price  of  the  *horse,  was  received  conditionally  only,  and 
never  in  fact  became  money  had  and  received  to  the  use  of  the 
plaintiff.  And,  with  regard  to  the  tender,  no  doubt,  if  the  19s.  6d. 
tendered  was  sufficient  to  cover  the  plaintiff's  entire  demand,  it 
would  be  a  good  tender  as  to  the  10«. ;  but,  if  it  was  insufficient  to 
cover  the  entire  demand,  then,  inasmuch  as  it  was  not  specifically 
applied  to  any  portion  of  it,  it  does  not  sustain  the  replication.  It 
is  said,  that,  whether  or  not  there  was  such  specific  appropriation, 
was  a  question  for  the  jury.  The  plaintiff's  counsel,  however,  did 
not  require  that  point  to  be  put  to  the  jury.  He  insisted  that  the 
sum  tendered  was  sufficient  to  cover  the  whole  that  was  in  reality 
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HABDoro-  dae.  I  see  no  ground  for  objecting  to  the  way  in  which  the  question 
was  left,  or  to  the  conclosion  the  jory  came  to  upon  the  evidence 
that  was  before  them. 


V. 


The  rest  of  the  Coubt  concurring, 


Rtde  refuBed. 


1848. 
Map  11. 
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VALPY  AM)  Otheks  v.  SAXDEES  and  Another  (1). 

(5  C.  B.  886—894 ;  a  C.  17  L.  J.  C.  P.  249;  12  Jur.  483.) 

The  defendants  bought  goods  at  the  shop  of  A.,  after  notice  that  A.  had 
committed  an  act  of  bankruptcy,  by  abaconding,  and  churned  to  set  off 
against  the  price  a  debt  due  to  them  from  A.  A  fiat  having  afterwards 
issued  against  A.,  his  assignees  sent  in  an  inroice,  and  demanded  payment 
for  the  goods  so  bought  by  the  defendants : 

Held,  that  the  assignees  did  not  thereby  so  affirm  the  sale  as  to  disentitle 
them  to  maintain  trover  for  the  goods,  upon  a  subsequent  demand  and 
refusaL 

Tboyeb,  by  the  plaintiffs,  assignees  of  the  estate  and  effects  of 
Thomas  Sutton,  a  bankrupt,  for  goods,  charged  in  the  first  count 
to  have  come  to  the  defendants'  possession  before  the  bankraptcy, 
and,  in  the  second,  after  the  bankruptcy  of  Sutton. 

Pleas,  Not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Coventry  Summer 
Assizes,  1846.     The  facts  were  as  follows : 

Sutton,  the  bankrupt,  carried  on  the  business  of  a  draper  at 
Atherstone,  in  the  county  of  Warwick.  On  the  23rd  of  February, 
1846,  he  committed  an  act  of  bankruptcy,  by  absconding  to 
America.  A  Jiat  in  bankruptcy  issued  against  him  on  the  8rd  of 
March ;  the  adjudication  took  place  on  the  5th ;  and  on  the  24th 
the  plaintiffs  were  appointed  assignees. 

The  defendants  were  wine-merchants  carrying  on  business  in 
partnership  together  at  Atherstone.  At  the  time  of  his  absconding, 
Sutton  was  indebted  to  the  defendants  for  wine.  On  the  25th  and 
27th  of  February,  the  defendants  having  then  full  knowledge  that 
Sutton  had  absented  himself,  Mrs.  Sanders  went  to  the  shop, 
where  the  business  was  still  going  on  under  the  direction  of  the 
present  plaintiffs,  and  looked  out  goods  to  the  amount  of  5L  6t.  5d. 
on  the  first  occasion,  and  61.  4«.  lid.  on  the  second.  The  first 
parcel  Mrs.  Sanders  took  away  with  her ;  the  second  was  sent  to 
the  defendants'  house  on  the  28th.    The  shopman  who  delivered 


(1)  See  Smith  v.  Baker,  L.  E.  8  C.  P.      [1900]  1  Q.  B.  54,  69  L.  J.  Q.  B.  33.— 
350,  42  L.  J.  C.  P.  55 ;  Jtice  v.  Beed      J.  G.  P. 
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the  last-mentioned  goods  demanded  the  money  for  them ;  where-       Valpt 
upon  Mrs.  Sanders  observed  that  she  did  not  understand  that  she     saiidbr& 
was  to  pay  for  the  goods,  and  desired  the  man  to  call  again  in  an 
hour.   When  he  called  again,  she  declined  either  to  pay  the  money, 
or  to  restore  the  goods. 

On  the  9th  of  April,  the  agent  of  the  assignees  sent  in  a  bill  of 
parcels  or  invoice  of  the  goods  purchased,  inclosed  in  a  letter, 
addressed  to  the  defendants,  as  follows : 

"  April  9th,  1846. 
"  In  re  Sutton ^  a  bankrupt. 

'*  Gentlemen, — I  am  directed  to  apply  to  you  for  the  sum  of 
UL  11a.  4d.  for  goods  supplied  to  you  on  the  25th  and  27th  of 
February  last,  which  be  pleased  to  remit  to  me  without  loss  of 
time." 

On  the  23rd  of  April,  the  following  letter  was  sent  to  the  defen-       [  ^^  ] 
dants  by  the  solicitor  of  the  assignees : 

"  EuGBY,  April  23rd,  1846. 
"  Gentlemen, — I  am  directed  by  Mr.  Sutton's  assignees  to  apply 
to  you  for  the  payment  of  the  sum  of  112.  Us.  lOd. :  and  you  will 
be  so  good  as  to  pay  the  same  to  me,  with  5«.  for  this  letter, 
by  Thursday  next,  as,  in  case  of  non-payment,  I  have  positive 
instructions  to  sue  you  for  the  same." 

To  this  letter  the  defendants'  attorneys  sent  the  following 
reply : 

"  Atherstonb,  April  28th,  1846. 

*'Dbab  Sib, — Messrs.  Sanders  and  Sanford  consulted  us  on  the 
subject  of  the  claim  made  against  them  by  the  assignees  of 
T.  Sutton,  as  appears  in  your  letter  to  them  of  the  23rd  instant. 
We  carefully  considered  all  the  circumstances,  and  advised  that 
they  were  not  liable  to  pay  that  claim,  but  were  legally  entitled 
to  set  off  the  amount  of  their  claim  on  the  bankrupt's  estate. 
Since  that  time,  we  have  taken  the  opinion  of  Mr.  J.  B.  on  the 
matter ;  and  he  concurs  with  us  :  and,  if  it  be  determined  to  bring 
an  action,  we  will  accept  service  of  the  writ,  and  appear." 

It  was  contended,  on  the  part  of  the  defendants,  that,  by  the 
delivery  of  the  bill  of  parcels  on  the  9th  of  April,  and  the  demand 
of  payment  as  for  goods  sold  and  delivered  by  the  bankrupt,  the 
plaintiffs  had  affirmed  the  sale,  and  could  not  afterwards  disaffirm 
it,  and  bring  trover. 
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Vautt  The  learned  Jadge,  the  jury  having  found  that  the  defendants 

SAVDEtii.  bad  notice  of  the  bankruptcy  of  Sutton  after  the  purchase  of  the 
first  parcel  of  goods,  and  before  the  purchase  of  the  last  parcel, 
directed  a  nonsuit ;  holding  that,  the  assignees  having  treated  the 
r  *889  ]  transaction  as  a  *sale,  it  was  not  competent  to  them  afterwards  to 
turn  round  and  treat  it  as  a  tort.  But  he  reserved  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  6/.  4«.  lid.,  if  the  Court 
should  be  of  opinion  that  the  action  was  maintainable. 

Humfreyy  in  Michaelmas  Term,  1846,  accordingly  obtained  a 
rule  nisi.     He  referred  to  Kynaston  v.  Crouch  (i). 

Whitehurst  and  Mellor^  in  EQIary  Term  last^  showed  cause  (2) : 

It  appeared,  that,  although  the  bankrupt  absconded  on  Monday 
the  23rd  of  February,  the  shop  had,  by  the  plaintiffs'  direction,  been 
kept  open  as  usual  until  Saturday,  the  28th :  and  throughout,  until 
the  demand  of  the  14th  of  May,  the  assignees  have  treated  the 
transaction  as  a  sale  by  themselves. 

(Maulb,  J. :  Is  that  defence  open  to  you  upon  these  pleadings  ?) 

It  is  submitted  that  it  is,  under  not  possessed ;  which  means,  not 
possessed  at  the  time  of  the  supposed  conversion:  Pickard  v. 
Sears  (8) ;  Cole  v.  The  Bank  of  England  (4). 

(Wilde,  Ch.  J. :  The  assignees  propose  to  adopt  the  sale,  if  the 
defendants  will  pay  for  the  goods.  They  refuse.  Are  the  former 
bound  by  their  offer  ?) 

In  Brewer  v.  Sparrow  (6),  it  was  expressly  held,  that  the  assignees 
of  A  bankrupt  having  once  affirmed  the  acts  of  a  person  who  wrong- 
fully sold  the  property  of  the  bankrupt  cannot  afterwards  treat  him 
as  a  wrongdoer,  and  maintain  trover.    *    ♦    ♦ 

:[  890  ]  (Wilde,  Gh.  J. :  That  was  a  totally  different  case :  there,  the 

assignees  settled  the  account  and  took  the  balance.) 

The  mode  of  adoption  cannot  make  any  difference. 

(1)  14  M.  &  W.  266.  2  Nev.  &  P.  488). 

(2)  The  Judges  present  at  the  argu-  (4)  10  Ad.  &  EL  437 ;  2  P.  A  D. 
ment  were,  Wilde,  Ch.  J.,  Maule,  J.,      521. 

Cresswell,  J.,  and  V.  Williams,  J.  (6)  7  B.  &  C.  310;  1  Man.  &  By.  2. 

(3)  45  B.  B.  538  (6  Ad.  &  El.  469 ; 
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Waddington  (with  whom  was  Humfrey),  in  support  of  the  rule:       Valpt 

r. 

Hurst  V.  Owennap  (i)  is  identical  with  the  present  case.     *     *     Sawdbrs. 
There  was  a  complete  conversion  on  the  28th  of  February :  and       [  ^^^  ] 
nothing  has  been  done  since  to  waive  the  original  tort. 

(CBESswBLLy  J. :  Gould  the  assignees,  under  the  circumstances, 
affirm  the  sale  by  relation  ?  If  they  might,  it  is  difficult  to  say  that 
the  purchase  of  the  goods  was  a  conversion  at  the  time.) 

However  that  might  be,  it  is  clear  they  might  have  waived  the  tort. 
But  there  is  no  evidence  that  they  have  done  so ;  and  therefore  they 
are  entitled  to  a  verdict  for  the  6^  4«.  lid. 

Cur.  adv.  wit. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Coxjbt: 

This  was  an  action  of  trover  brought  by  the  plaintiffs,  as  assignees 
of  T.  Sutton,  a  bankrupt,  for  the  purpose  of  recovering  the  value  of 
certain  goods  which  had  belonged  to  the  bankrupt,  and  which  had 
been  sold  by  the  bankrupt's  shopman  after  an  act  of  bankruptcy 
committed  by  the  bankrupt  having  absconded,  and  after  notice  of 
the  act  of  bankruptcy  received  by  the  defendants. 

Subsequently  to  the  plaintiffs'  appointment  as  assignees,  their 
agent  sent  a  bill  of  parcels  to  the  defendants,  *as  for  goods  sold  [  *B92  ] 
by  the  bankrupt  to  the  defendants;  and  the  plaintiffs'  solicitor 
demanded  payment  of  the  amount  of  such  bill  of  parcels.  The 
defendants  refused  to  pay  for  the  goods ;  whereupon  the  plaintiffs 
demanded  the  goods,  and,  upon  the  defendants'  refusal  to  deliver 
them,  the  present  action  of  trover  was  brought. 

Upon  the  trial,  it  was  contended,  on  the  part  of  the  defendeuits, 
that,  by  the  delivery  of  the  bill  of  parcels,  and  demand  of  payment 
as  for  goods  sold  and  delivered  by  the  bankrupt,  the  plaintiffs  had 
affirmed  the  sale,  and  could  not  afterwards  disaffirm  it,  and  main- 
tain trover ;  and  upon  this  objection  the  plaintiffs  were  nonsuited, 
leave  being  given  to  them  to  move  to  enter  a  verdict  in  their  favour 
for  the  amount  demanded,  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover. 

It  appears,  by  the  Judge's  report  of  the  evidence,  that  the  sale 
was  made  by  the  bankrupt's  servant,  after  his  absconding,  and  al- 
together without  authority,  and  after  notice  of  the  act  of  bankruptcy. 
It  is,  therefore,  clear  that  the  defendant,  by  receiving  the  goods 

(1)  2  Stark.  N.  P.  C.  306. 
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Valpt  under  such  unauthorised  sale,  was  guilty  of  a  conversion  as  against 
Sakdebs.  the  assignees  of  the  bankrupt.  There  was  no  evidence  to  show  that 
the  plaintiffs,  or  their  agents,  had  any  notice  that  the  bankrupt  was 
indebted  to  the  defendants,  at  the  time  of  the  delivery  of  the  bill  of 
parcels,  or  at  the  time  the  demand  was  made  for  payment :  and  it 
was  proved,  that,  before  the  delivery  of  the  goods,  the  shopman 
who  sold  them  informed  the  defendants  that  the  goods  must  be 
paid  for  to  the  estate  of  the  bankrupt. 

Under  these  circumstances,  the  plaintiffs  obtained  the  present 
rule  nisi  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  them. 
And,  upon  the  argument  of  the  rule,  the  principal  point  discussed, 
was,  whether  the  plaintiffs  had,  by  the  acts  before  mentioned, 

[  *898  J  affirmed  the  sale  by  *the  shopman  as  a  sale  by  their  agent,  and  bo 
precluded  themselves  from  maintaining  an  action  of  trover.  The 
Court  is  of  opinion  that  such  was  not  the  effect  of  those  acts ;  and 
that  the  utmost  effect  to  be  given  to  them,  is,  that  they  amounted 
only  to  a  qualified  offer  to  adopt  such  sale,  that  is,  if  the  defendant 
would  pay  for  the  goods ;  and  that,  when  the  defendant  refused  to 
pay  for  them,  it  was  competent  to  the  plaintiffs  to  repudiate  the 
sale  altogether,  and  bring  the  present  action. 

In  the  case  of  Brewer  v.  Sparrow  (i),  assignees  were  held  to  have 
adopted  the  dealings  of  the  defendant  with  the  estate  of  the  bank- 
rupt, which  had  taken  place  after  an  act  of  bankruptcy,  and  with 
notice,  by  adjusting  an  account  of  receipts  and  payments  in  respect 
of  such  dealings,  and  by  receiving  the  balance  due  upon  the  result 
of  such  an  account,  treating  all  the  transactions  as  valid.  But,  in 
the  case  of  Morris  v.  Robinson  (2),  where  a  quantity  of  indigo  had 
been  shipped  at  Calcutta,  on  freight,  and  had  been  improperly  sold 
under  the  order  of  a  Court  of  Vice-Admiralty  at  the  Mauritius,  and 
the  proceeds  paid  into  Court,  the  owner  of  the  indigo  was  held 
entitled  to  maintain  trover  against  the  defendants,  who  had  pur- 
chased and  received  thirty-two  chests  of  the  indigo  so  sold,  not- 
withstanding the  plaintiff's  agent,  under  a  power  of  attorney 
executed  by  the  plaintiff,  had  made  an  unsuccessful  application 
to  the  Vice-Admiralty  Court  to  obtain  the  proceeds  paid  into 
Court  of  certain  other  of  the  chests  of  indigo  sold  under  the  same 
circumstances  as  those  purchased  by  the  defendants.  And  in 
Burn  V.  Morris  (8),  where  trover  was  brought  for  a  2(M.  bank-note, 
which  the  plaintiff  had  lost,  and  which  the  defendant  had  received 

(1)  7  B.  &  C.  310.  Dowl.  &  Ey.  34). 

(2)  27  B.  B.  322  (3  B.  &  C.  196;  6  (3)  44  E.  B,  891  (4  Tjt.  485). 
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from  a  woman  who  had  found  it,  and  exchanged  it  at  the  Bank,  Taiipt 
notwithstanding  ♦the  plaintifif  had  received  from  the  woman  who  saitdbm. 
80  found  it  the  sum  of  72.,  being  part  of  the  proceeds  which  bad  .  [  *B94  ] 
been  obtained  by  the  defendant  by  the  exchange  of  the  note  at  the 
Bank,  the  71.  being  allowed  only  in  reduction  of  damages :  and, 
upon  Breiver  v.  Spairoiv  being  cited,  the  Court  said  that  case  was 
distinguishable  by  the  fact  that  the  assignees  had  there  received  a 
sum  as  the  whole  balance  due  to  them  upon  the  footing  of  the 
account.  Again,  in  the  case  of  Hurst  v.  Owennap{i),  goods  had 
been  delivered  by  a  bankrupt  to  the  defendant,  upon  sale  or  return, 
after  an  act  of  bankruptcy,  but  without  notice :  the  assignees,  after 
their  appointment,  required  the  defendant  to  say  whether  he  would 
keep  the  goods  or  not :  the  defendant  elected  to  keep  them  ;  where- 
upon the  assignees  delivered  a  bill  of  parcels,  as  upon  a  sale  by  the 
bankrupt  to  the  defendant,  and  demanded  payment  of  the  amount : 
the  defendant  refused  to  pay,  claiming  a  set-off,  as  in  the  present 
case ;  whereupon  the  assignees,  without  further  demand,  brought 
trover,  and  were  held  entitled  to  recover :  and  the  Court  confirmed 
the  ruling  of  Lord  Ellenborouoh  at  Nisi  Prius. 

We  are,  therefore,  of  opinion  that  the  plain tifFs,  by  demanding 
payment  for  the  goods,  as  upon  a  sale  by  the  bankrupt,  which 
demand  was  not  acquiesced  in  by  the  defendants,  did  not  preclude 
themselves  from  maintaining  trover,  upon  the  defendants'  refusal 
to  pay  according  to  such  demand.  The  plaintiffs  are,  therefore, 
entitled  to  make  the  rule  absolute  for  entering  the  verdict  for  them 
for  the  value  of  the  goods  so  received  by  the  defendants  under  the 

circumstances  before  stated. 

Rule  absohUe. 


SMART  AND  Another  v.  SANDARS  and   Others  (2). 

1848 
(5  C.  B.  895—919  ;  S.  C.  17  L.  J.  C.  P.  268 ;  12  Jur.  751.)  ^^^^  j2. 

A  factor  to  whom  goods  have  been  consigned  generally  for  sale,  and  who 
has  subsequently  made  advances  to  his  principal  on  the  credit  of  the  goods,  t  ^^^  J 
has  no  right  to  sell  them,  contrary  to  the  orders  of  his  principal,  on  the 
latter  neglecting,  on  request,  to  repay  the  advances,  although  such  sale 
would  be  a  sound  exercise  of  discretion  on  his  part ;  his  authority  to  sell 
not  becoming,  by  reason  of  the  unpaid  advances,  irrevocable,  as  an  authority 
coupled  with  an  interest. 

Assumpsit.     The  first  count  of  the  declaration  stated  that  the 
defendants,  before,  &c.,  were,  and  still  are,  corn-factors,  and  carried 

(1)  2  Stark.  N.  P.  C.  306.  Laurie  (1857)  2  H.  &  N.  199,  200,  26 

(2)  Taplin  v.  Florence  (1851)  10  C.  B.      L.  J.  Ex.  36 ;   CarmichaeVB  case  [1 896] 
744,  768,  20  L.  J.  C.  P.  137  ;  Clerk  v.      2  Ch.  643,  648,  65  L.  J.  Ch.  902.— (;.  A. 
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Smabt       on,  and  continue  to  carry  on,  the  trade  and  business  of  a  corn- 
Bahdabs.     factor,  at  Liverpool :  that,  on  &c.,  in  consideration  that  the  plain- 
tiffs, at  the  special  instance  and  request  of  the  defendants,  had 
consigned  and  delivered  to  the  defendants,  to  wit,  as  such  factors  as 
aforesaid,  a  cargo  of  wheat,  for  and  on  account  of  the  plaintiffs, 
to  wit,  for  certain  reasonable  commission  and  reward  to  be  paid  by 
the  plaintiffs  to  the  defendants  in  that  behalf,  they,  the  defendants, 
undertook,  and  then   faithfully  promised  the  plaintiffs,  to  obey 
and  observe  the  lawful  orders  and  directions  of  the  plaintiffs,  to 
be  given  by  them  to  the  defendants,  in  regard  to  the   sale   and 
disposal   of  the  said  wheat  by  the  defendants  for  the  plaintiffs: 
Averment,  that,  although  the  defendants,  as  such  factors,  then  had 
and  received  the  said  cargo  of  wheat  for  the  purpose  and  upon  the 
terms  aforesaid,  and  although  the  defendants  afterwards,  to  wit,  on 
&c.,  sold  and  disposed  of  a  certain  small  quantity,  to  wit,  twenty 
bushels,  parcel  of  the  said  cargo  of  wheat ;  and  although  afterwards, 
to  wit,  on  &c.,  the  defendants  sold  and  disposed  of  another  quantity, 
to  wit,  six  hundred  bushels,  then  being  other  parcel  of  the  said 
cargo  of  wheat,  at  and  for  a  certain  price,  to  wit,  at  the  rate  or 
price  of  6«.  4d.  for  each   and  every  of  the  said  last-mentioned 
bushels  of  wheat;  and  although,  afterwards,  and  after  such  last 
mentioned  sale,  and  whilst  the  residue  of  the  said  cargo  of  wheat 
[  *896  ]       remained  in  the  hands  of  the  defendants,  *as  such  factors,  unsold, 
to  wit,  on  &c.,  the  plaintiffs  ordered  and  directed  the  defendants,  to 
wit,  as  such  factors  as  aforesaid,  not  to  sell  any  more  of  the  said 
cargo  of  wheat  under  Is.  per  bushel,  and  then  only  to  the  extent  of 
a  small  portion  thereof,  to  wit,  to  the  extent  of  1,600  to   2,400 
bushels ;  and  although  the  same  order  and  direction  was  then  a 
lawful  order  and  direction  in  that  behalf,  and  the  defendants  then, 
and  long  before  any  of  the  sales  thereinafter  mentioned,  had  due 
notice  of  such  order  and  direction,  and  could  and  might  and  ought 
to  have  obeyed  and  observed  such  order  and  direction ;  yet  the 
defendants,  not  regarding  their  said  promise  and  undertaking,  but 
contriving  and  intending,  &c.,  did  not  obey  or  observe  the  said 
order  and  direction  of  the  plaintiffs  so  given  by  them  to  the  defen- 
dants in  respect  of  the  said  residue  of  the  said  cargo  of  wheat  as 
aforesaid,   but  then  wholly  neglected  and  refused  so  to  do,  and 
wrongfully  and  injuriously  sold  and  disposed  of  the  whole  of  the 
said  residue  of  the  said  cargo  of  wheat,  at  and  after  the  rate  of 
much  less  than  7s.  for  each  and  every  bushel  thereof,  that  is  to  say, 
&c.  (alleging  various  sales  for  lesser  prices),  and  afterwards,  to  wit. 
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on  &c.,  the  defendants  wrongfully  and  injuriously  sold  and  disposed  Smart 
of  divers,  to  wit,  5,875  bushels,  being  the  remainder  of  such  residue,  sandarh. 
at  and  after  the  rate  of  6^.  for  each  and  every  bushel  thereof,  con- 
trary to  the  said  order  and  direction  of  the  plaintiffs  so  by  them  in 
that  behalf  given  to  the  defendants  as  aforesaid,  and  contrary  to 
the  duty  of  the  defendants,  as  such  factors  as  aforesaid,  in  that 
behalf:  and  that,  although,  after  the  giving  of  the  order  and 
direction  aforesaid,  and  after  the  violation  thereof  by  the  defen- 
dants, and  whilst  the  remainder  therein  before  lastly  specified  of 
the  said  residue  of  the  said  cargo  of  wheat,  to  wit,  the  said  quantity 
of  5,375  bushels  thereof,  remained  in  the  hands  of  the  defendants, 
as  such  factors,  ♦unsold,  to  wit,  on  &c.,  the  plaintiffs  ordered  and  [  *897  ] 
directed  the  defendants,  to  wit,  as  such  factors  as  aforesaid,  not 
to  sell  the  said  remainder  of  the  said  residue  of  the  said  cargo  of 
wheat,  or  any  part  thereof,  to  wit,  without  further  directions  from 
the  plaintiffs  in  that  behalf ;  and  that,  although  the  last-mentioned 
order  and  direction  was  then  a  lawful  order  and  direction  in  that 
behalf,  and  the  defendants  then,  and  long  before  the  sale  therein- 
after mentioned,  had  due  notice  of  such  last- mentioned  order  and 
direction,  and  could  and  might  and  ought  to  have  obeyed  and 
observed  the  same,  yet  the  defendants,  further  disregarding  their 
said  promise,  &c.,  wrongfully  and  injuriously  sold  and  disposed  of 
the  said  remainder  of  the  said  residue  of  the  said  cargo,  without 
any  further  directions  from  the  plaintiffs  in  that  behalf,  contrary  to 
the  last-mentioned  order  and  direction  of  the  plaintiffs,  &c. ;  and 
that,  by  reason  of  the  several  premises  the  plaintiffs  had  sustained 
great  loss,  &c. 

The  second  count,  which  was  similar  in  form,  related  to  another 
cargo  of  wheat. 

The  defendants  pleaded  several  pleas,  upon  special  demurrer  to 
the  third  and  fourth  of  which,  to  the  first  count,  and  the  eighth 
and  ninth,  to  the  second  count,  the  plaintiffs  obtained  judgment  in 
Trinity  vacation,  1846  (i). 

Having  subsequently  obtained  leave  to  plead  two  additional 
pleas  (2),  the  defendants  pleaded  as  follows : 

Thirteenth,  to  the  first  count,  that,  after  the  said  cargo  of  wheat 
in  the  said  first  count  mentioned  had  been  so  consigned  to  the 
defendants  as  such  factors  as  in  the  said  first  count  mentioned,  and 
before  the  committing  by  the  defendants  of  any  of  the  said  alleged 
breaches  of  promise  in  the  said  first  count  mentioned,  to  wit,  on  the 
(1)  71  R.  R.  384  (3  0.  B.  380).  (2)  71  R.  R.  394  (3  C.  B.  401). 

54 — 2 
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Smart       Ist  of  November,  1842,  the  defendants,  as  *8uch  factors  as  afore- 
Sahdabs.     s&^d>  became  and  were  under  advances  to  the  plaintiffs  in  respect  of 

[  *898  ]  the  said  consignment  of  the  said  cargo  of  wheat  in  the  said  first 
count  mentioned,  to  a  large  amount,  to  wit,  to  the  amount  of 
8,000{.,  and  which  said  sum  so  advanced  by  the  defendants,  as 
such  factors  as  aforesaid,  to  the  plaintiffs,  was  then  due  and  pay- 
able  by  the  plaintiffs  to  the  defendants,  and  which  said  advances 
the  defendants  had  come  under  by  reason  of  the  defendants* 
having, — after  the  making  of  the  promise  in  the  first  count 
mentioned,  and  whilst  the  defendants,  as  such  factors  as  afore- 
said, had  authority  from  the  plaintiffs  to  sell  the  said  cargo  of 
wheat  in  the  first  count  mentioned  at  such  times  and  for  such 
prices  as  they,  the  defendants,  in  exercise  of  their  discretion  as 
such  factors,  thought  it  best  for  the  plaintiffs  that  the  cargo  should 
be  sold,  and  before  the  giving  of  any  of  the  orders  in  the  said 
first  count  mentioned  by  the  plaintiffs  to  the  defendants,  to  wit, 
on  the  12th  of  July,  1842,  accepted  divers  bills  of  exchange  for  the 
plaintiffs,  and  at  their  request,  against  and  on  the  security  of  the 
said  cargo  in  the  said  first  count  mentioned :  that  thereapon,  after- 
wards, and  before  the  committing  by  the  defendants  of  any  of  the 
said  alleged  breaches  of  promise  in  the  said  first  count  mentioned, 
to  wit,  on  the  1st  of  November,  1842,  they,  the  defendants,  gave 
notice  to  the  plaintiffs  that  they,  the  defendants,  required  the  said 
sum  of  money  so  advanced  by  the  defendants,  as  such  factors  as 
aforesaid,  in  respect  of  the  said  consignment  of  the  said  cai^o  of 
wheat  in  the  said  first  count  mentioned,  to  be  repaid  to  them,  the 
defendants,  by  the  plaintiffs ;  and  that,  if  the  plaintiffs  did  not 
repay  to  them,  the  defendants,  the  said  sum  of  money,  they,  the 
defendants,  would  sell  the  whole  of  the  residue  of  the  said  cargo  of 
wheat  in  the  said  first  count  mentioned,  and,  out  of  the  money  to 

[  •s^s*  ]  be  produced  by  such  sale,  would  repay  ♦themselves  the  said  sum  of 
money  so  advanced  by  the  defendants  as  in  that  plea  aforesaid  :  that, 
although  after  they,  the  defendants,  had  given  the  plaintifiEs  the 
said  notice  in  that  plea  mentioned,  and  before  the  committing  by 
the  defendants  of  any  of  the  said  alleged  breaches  of  promise  in 
the  said  first  count  mentioned,  a  reasonable  time  for  the  plaintiffs 
to  have  repaid  to  the  defendants  the  said  sum  of  money  so  advanced 
by  the  defendants,  had  elapsed,  yet  the  plaintiffs  did  not,  nor 
would,  repay  to  the  defendants  the  said  sum  of  money,  or  an^'-  pai*t 
thereof,  but  wholly  neglected  and  refused  so  to  do,  and  the  whole 
of  the  said  sum  of  money,  at  the  time  of  the  committing  by  the 
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defendants  of  the  said  several  alleged  breaches  of  promise  in  the  Smakt 
first  count  mentioned,  remained  due  and  unpaid  from  the  plaintiffs  sandabs. 
to  the  defendants  :  that,  at  the  time  when  the  defendants  gave  the 
plaintiffs  the  said  notice  in  this  plea  mentioned,  and  from  thence 
continually  until  and  at  the  several  times  when  the  defendants  so 
sold  the  said  residue  of  the  said  cargo  of  wheat  as  in  the  said  first 
count  mentioned,  the  defendants  believed  it  to  be,  and  it  was,  for 
the  benefit  and  advantage  of  the  plaintiffs  that  the  said  residue  of 
the  said  cargo  of  wheat  should  be  sold,  and  that  the  sales  of  the 
said  residue  were  beneficial  and  advantageous  sales  for  the  plain- 
tiffs, and  were  made  by  them,  the  defendants,  in  the  exercise  of  a 
sound  discretion,  as  such  factors  for  sale  as  aforesaid,  for  the 
benefit  of  the  plaintiffs,  and  as,  and  at  such  times,  and  for  such 
prices,  as,  they,  the  defendants,  in  the  exercise  of  a  sound  dis- 
cretion as  such  factors  as  aforesaid,  thought  it  best  for  the  plaintiffs 
that  the  said  residue  of  the  said  cargo  of  wheat  should  be  sold ; 
wherefore  the  defendants,  at  the  several  times  when  &c.  in  the  said 
first  count  mentioned,  as  well  for  the  benefit  of  the  plaintiffs,  as  for 
the  purpose  of  reimbursing  and  repaying  to  them,  the  defendants, 
*the  said  sum  of  money  so  advanced  by  the  defendants  as  in  that  [  *wo  ] 
plea  aforesaid,  and  in  the  exercise  of  such  sound  discretion  as  afore- 
said, sold  the  said  residue  of  the  said  cargo  of  wheat  in  the  said 
first  count  mentioned,  at  the  said  price  in  the  said  first  count  men- 
tioned, the  same  being  the  best  price  which  could  be  then  obtained 
for  the  said  residue  of  the  said  cargo  of  wheat,  and  with  the  moneys 
produced  by  the  said  last-mentioned  sales,  being  a  less  amount 
than  the  amount  of  the  said  advances,  did  then  repay  and  reim- 
burse to  them,  the  defendants,  so  much  of  the  said  sum  so 
advanced  by  the  defendants  to  the  plaintiffs  as  aforesaid,  as  the 
said  moneys  so  advanced  as  aforesaid  were  sufficient  to  repay  and 
reimburse,  as  they  lawfully  might,  &c.    Verification. 

Fourteenth,  to  the  first  count,  that,  before  and  at  the  time  of  the 
giving  the  after-mentioned  notice  by  the  defendants  to  the  plaintiffs 
as  in  the  first  count  mentioned,  the  plaintiffs  were  indebted  to  the 
defendants  in  a  large  sum  of  money,  to  wit,  the  sum  of  S,OOOZ.,  for 
advances  before  then  made  by  the  defendants,  as  such  factors  as 
aforesaid,  to  the  plaintiffs,  in  respect  of  and  against  consignments 
of  goods  before  then  made  by  the  plaintiffs  to  the  defendants,  as 
such  factors  as  aforesaid,  for  the  purpose  of  such  goods  being  sold 
and  disposed  of  by  the  defendants,  as  such  factors  as  aforesaid,  for 
the  plaintiffs ;  and,  by  reason  of  the  plaintiffs'  being  so  indebted  to 
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Bhart  the  defendants,  the  defendants,  as  such  factors,  before  and  at  the 
SANDAB8.  time  of  the  giving  the  notice  thereinafter  mentioned,  &e.,  had  a  lien 
upon  the  said  residue  of  the  said  cargo  of  wheat,  and  upon  the  pro- 
ceeds of  the  residue  of  the  said  cargo  of  wheat,  after  the  same  was 
sold,  for  the  said  sum  of  money  so  due  and  owing  from  the  plain- 
tiffs to  the  defendants,  and  had  a  right  to  have  the  said  last- 
mentioned  sum  of  money  paid  and  satisfied  to  them,  the  defendants, 
[  •901  ]  out  *of  the  said  proceeds  of  the  said  cargo  of  wheat :  and  thereupon 
they,  the  defendants,  after  the  plaintiffs  had  become,  and  whilst 
they  were,  so  indebted  to  the  defendants,  and  before  the  said 
alleged  breaches  of  promise  in  the  said  first  count  mentioned,  to 
wit,  on  the  1st  of  November,  1842,  gave  notice  &c.,  (as  in  the  thir- 
teenth plea) :  The  plea  then  proceeded,  in  similar  terms,  to  allege, 
that  a  reasonable  time  for  paying  the  money  had  elapsed  ;  that  tbe 
plaintiffs  had  not  paid ;  that  the  defendants  believed  it  to  be,  and 
it  was,  for  the  benefit  of  the  plaintiffs  to  sell  the  residue  of  the 
cargo;  that  the  sales  in  the  first  count  mentioned  were  advan- 
tageous to  the  plaintiffs ;  and  that  the  defendants,  in  the  exercise 
of  a  sound  discretion,  as  factors  for  sale,  for  the  benefit  of  the  plain- 
tiffs, as  well  as  for  reimbursing  themselves,  sold  for  the  price  in  the 
first  count  mentioned,  the  same  being  the  best  that  could  be 
obtained,  and  paid  themselves  as  much  of  the  sum  due  from  the 
plaintiffs  as  the  produce  would  satisfy.    Verification. 

The  fifteenth  and  sixteenth  pleas  were  addressed  to  the  second  count, 
and  were  similar  in  form  to  the  thirteenth  and  fourteenth  respectively. 
Special  demurrers,  and  joinders,  the  main  question  being, 
whether  a  factor  who  has  made  advances  on  account  of  his 
principal,  has  a  right  to  sell  the  goods  in  his  hands,  contrary 
to  the  orders  of  his  principal,  on  the  principal's  making  default  in 
repaying  those  advances. 

Channellf  Serjt.  (with  whom  was  TapreU)  in   support  of  the 
demurrers : 

The  added  pleas  are  the  same  as  those  that  were  before  the 
Court  upon  the  former  occasion,  with  the  exception  of  an  aver- 
ment, that,  ''  at  the  time  when  the  defendants  gave  the  plaintiffs 
the  said  notice  in  the  plea  mentioned,  and  from  thence  contiiiually 
[  *902  ]  *until  and  at  the  several  times  when  the  defendants  so  sold  the  said 
residue  of  the  said  cargo  of  wheat  as  in  the  count  mentioned,  the 
defendants  believed  it  to  be,  and  it  was,  for  the  benefit  and  advan- 
tage of  the  plaintiffs  that  the  said  residue  of  the  said  cargo   of 
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wheat  should  be  sold ;  and  that  the  sales  of  the  said  residue  of  the  smakt 
said  cargo  of  wheat  in  the  count  mentioned,  were  beneficial  and  samdabs. 
advantageous  sales  for  the  plaintiffs,  and  were  made  by  them,  the 
defendants,  in  the  exercise  of  a  sound  discretion,  as  such  factors  for 
sale  as  aforesaid,  for  the  benefit  of  the  plaintiffs,  and  at  such  times 
and  for  such  prices  as  they  the  defendants,  in  the  exercise  of  a 
sound  discretion  as  such  factors  as  aforesaid,  thought  it  best  for  the 
plaintiffs  that  the  said  residue  of  the  said  cargo  of  wheat  should  be 
sold."  None  of  the  authorities  that  were  cited  on  the  former 
occasion  support  the  added  pleas.  Story,  in  §  308  of  his  treatise  on 
Bailments,  is  evidently  speaking  of  such  a  pledge  as  was  the 
subject  of  discussion  in  Pothonier  v.  Dawson  (i). 

(Wilde,  Ch.  J. :  A  mere  dead  pledge.) 

He  puts  it  upon  the  footing  of  a  contract  by  implication.     But  the 

same  learned  author,  in  his  treatise  on  the  Law  of  Agency  (2),  in 

dealing  with  the  question  as  to  how  a  lien  may  be  enforced  and 

taken  advantage  of,  says:    **In  respect  to  the  rights  conferred 

upon  a  party  by  a  lien,  it  may  be  stated  that  they  are  generally  of 

a  very  limited  nature.     As  a  lien  is,  ordinarily,  nothing  more  than 

a  right  of  retainer  of  the  property,  the  party  cannot  sell  or  dispose 

of  the  property  in  order  to  satisfy  his  lien,  unless  with  the  consent 

of  the  owner,  either  express,  or  implied  from   the   nature  and 

objects  of  the  very  transaction.     Thus,  for  example,  if  goods  are 

consigned  to  a  factor  for  sale,  and  he  makes  advances  upon  them, 

he  is,  of  course,  invested  *with  a  right  to  sell  them,  and  may,  out       [  •ws  ] 

of  the  proceeds,  satisfy  his  lien,  or  use  it  by  way  of  set-off  (8). 

Nay,  in  certain  cases,  where  he  has  made  advances  as  a  factor,  it 

would  seem  to  be  clear  that  he  may  sell  to  repay  those  advances, 

without  the  assent  of  the  owner  (invito  domino),  if  the  latter,  after 

due  notice  of  the  intention  to  sell  for  the  advances,  does  not  repay 

him  the  amount "  (4). 

(Wilde,  Ch.  J. :  The  passage  is  somewhat  equivocal.) 

(1)  Holt,  N.  P.  C.  383.  in    a    note,    **Thi8    point   has    been 

(2)  P.  330,  §  371.  expressly    decided    in    the    Supreme 

(3)  Citing  3  Chitty  on  Comm.  and  Court  of  Massachusetts,  at  the  March 
Manuf.  551 ;  Pothonier  v.  Dawson^  Term,  1839,  at  }k)6ton,  in  the  case  of 
Holt's  N.  P.  C.  383 ;  Zoit  v.  Millauden,  Parker  v.  Bruncher,  2  Law  Beporter 
16  Martin,  B.  471  ;  Montague  on  Lien,  p.  46,  for  June,  1839 :  "  and  he  refers 
Part  I.  ch.  3,  pp.  23,  24 ;  2  Liverm.  to  some  of  the  authorities  mentioned 
on  Agency,  103,  104;  2  Kent,  Comm.  in  the  preceding  note,  and  also  to  Rice 
641.  V.  Amtin,  17  Mass.  R.  197. 

(4)  To  this  the  learned  author  adds 
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BuLvt       The  question  is,  whether  it  applies  to  a  case  where  the  factor 
Sajtdabs.     receives  the  goods  under  a  contract  to  obey  the  lawful  orders  of  his 
principal. 

(Y.  Williams,  J. :  The  real  question  is,  whether,  where  a  factor 
who  receives  goods  for  sale  as  factor,  makes  advances  upon  the 
security  of  the  goods,  the  power  of  sale  becomes  irrevocable. 

WiLDB,  Ch.  J. :  The  "lawful  orders"  must  have  reference  to 
the  delivery  of  the  goods  to  the  party  as  a  factor  for  sale.) 

The  defendants  might  have  traversed  the  receipt  of  the  goods 
under  the  contract  alleged,  or  that  the  orders  were  lawful  orders. 
Suppose  that  the  contract  bad  been  that  the  defendants  should  not 
sell  below  a  certain  stipulated  price,  and  they  subsequently  came 
under  advances ;  the  defendants  clearly  would  have  a  lien  :  but, 
if  they  acquired  a  right  to  sell,  at  all  events,  it  must  be  by  virtue 
of  a  new  and  substituted  contract. 

(Maule,  J. :  That  would  not  be  non  asswnpsit ;  therefore,  you 
cannot  object  to  the  plea  on  that  ground. 

[  *904  ]  Wilde,  Gh.  J. :  The  plea  does  not  consist  *of  a  denial  of  the 

contract  declared  on. 

Maule,  J. :  The  fault  of  the  plea  seems  to  be,  that  it  goes  too 
far  :  it  shows  that,  before  the  breach,  the  original  contract  was  put 
an  end  to. 

Wilde,  Ch.  J. :  It  certainly  is  not  consistent  with  justice,  that 
the  principal  should  recall  his  orders  after  the  factor  has  come 
under  advances  for  him. 

Maule,  J.:  It  may  be  that  the  obtaining  of  advances  would 
operate  as  a  licence  to  the  factors  here,  to  do  that  which  under 
their  former  agreement  they  could  not  do, — still  leaving  the  agree- 
ment subsisting.  Might  not  this  plea  be  sustained  as  a  plea 
of  leave  and  licence?) 

We  could  not  traverse  the  discretion. 
(Maule,  J. :  Why  not  reply  de  injuria  ?) 

Crompton  (with  whom  was  Byles,  Serjt.),  contra  : 

The  pleas  in  question  are  good  in  substance  and  in  form.  The 
declaration  is    founded    upon    an    executed    consideration :    the 
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promise,  therefore,  must  be  the  promise  in  law  arising  from  that       Shabt 
consideration  :    Brown    v.    Ci-ump  (i)  ;    Hopkins    v.    Logan  (2)  ;     sawd'abs, 
G^ranger    v.    Collins  (3)  ;     Jackson    v.    Cobbin  (4)  ;     Roscorla    v. 
Thomas  (6). 

(Y.  Williams,  J. :    The  principle  laid  down  in  those  cases,  is 
somewhat  narrowed  by  the  case  of  Kaye  v.  JDutton  («) ). 

This  is  not  an  action  upon  the  case ;  it  is  an  action  founded  upon 
the  defendants'  duty  as  factors.  The  facts  here  pleaded,  as 
matter  of  law,  afford  a  defence.  By  the  law  of  England,  as  well 
as  of  all  other  commercial  countries,  a  factor  to  whom  goods  are 
consigned  for  sale,  has  a  right  to  sell  the  goods  in  order  to 
reimburse  himself  for  advances  made  to  his  principal,  ^provided  [  *906  ] 
the  sale  be  made  in  the  exercise  of  a  sound  discretion,  and  is 
beneficial  to  the  consignor  :  in  other  words,  that  the  power  of  sale 
is  irrevocable,  where  the  factor  has  made  advances  upon  the  credit 
of  the  goods.  It  is  part  of  the  law-merchant,  which,  like  the 
negotiability  of  bills  of  exchange,  or  the  general  lien  of  bankers, 
is  to  be  judicially  noticed:  Brandao  v.  Bamett  (7);  notes  to 
Wigglesivortk  v.  DaUison  (s).  If  this  were  not  so,  factors  would 
be  very  unlikely  to  make  advances.  In  Maclean  v.  Dunn  (9), 
Best,  Gh.  J.,  points  out  the  mischief  that  would  arise,  if  the  right 
of  sale  did  not  exist.  ''  It  is  admitted,"  he  says,  "  that  perishable 
articles  may  be  resold.  It  is  difficult  to  say  what  may  be  esteemed 
perishable  articles,  and  what  not ;  but,  if  articles  are  not  perish- 
able, price  is,  and  may  alter  in  a  few  days,  or  a  few  hours  "  (10). 
And  there  is  no  case  in  the  books  that  is  adverse  to  the  position 
now  contended  for.  In  Raleigh  v.  Atkinson  (11), — which  was  cited 
on  the  former  argument — the  goods  were  received  with  special 
directions  not  to  sell  them  at  less  than  invoice  prices,  until  the 
consignee  had  rendered  an  account  to  the  consignors,  and  they  had 

(1)  6  Taunt.  300 ;  1  Marsh.  567.  ed.  528. 

(2)  52  E.  R.  704  (5  M.  &  W.  241 ;  7  (9)  29  K.   E.  714  (4  Bing.  722;  1 
Dowl.  P.  C.  360).  Moo.  &  P.  761). 

(3)  55  E.  E.  687  (6  M.  &  W.  458).  (10)  His  Lordship  was  dealing  with 

(4)  58  E.  E.  869  (8  M.  &  W.  790 ;  1  the  question  whether  a  resale  of  goods 
Dowl.  N.  S.  96).  by   the  vendor,    on  the    purchaser's 

(5)  61  E.  E.  216  (3  Q.  B.  234;  2  refusal  to  accept  them,  amounted  to  a 
Gale  &  D.  508).  rescission  of  the  original  contract  of 

(6)  66  E.  E.  790  (7  Man.  &  G.  807 ;  sale,  so  as  to  preclude  the  former  from 
8  Scott,  N.  E.  495).  recovering  damages  for  the  breach  of 

(7)  69  E.  E,  204  (12  CI.  &  Fin.  787).  such  contract. 

(8)  1  Smith's  Leading  Cases,  10th  (11)  55  E.  E.  764  (6  M.  &  W.  670). 
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Bhabt  been  enabled  to  judge,  and  had  determined,  and  had  given  the 
BAMBUifl.  consignee  notice,  whether  they  would  redeem  the  goods  without 
sale  or  not.  Here,  the  consignment  was  general.  "  Lawful 
orders  '*  means  only  such  orders  as  might  lawfully  be  given  and 
acted  upon.  In  Graham  v.  Dyster  (i)  [Bayley,  J.,  remarking 
[  906  ]  upon  Shipley  v.  Kymer  (2)  says  :]  "  The  case  of  Shipley  v. 
Kymer  is  nearly,  in  all  respects,  like  this,  except  that  this  has 
i)een  treated  as  a  case  of  implied  authority.  But  the  fact  that 
the  plaintiffs  drew  bills  against  this  consignment,  and  had  also 
drawn  in  like  manner  against  other  consignments,  makes  no 
difference  with  respect  to  raising  an  implied  authority;  it  is  every 
day's  practice  between  factor  and  principal  so  to  do ;  and  the  only 
difference  which  this  practice  makes,  is,  that  it  conveys  to  the 
factor  a  right  to  reimburse  himself ;  but  it  is  unnecessary  for  this 
purpose  that  he  should  be  enabled  to  pledge ;  he  may  sell  on 
credit,  and  discount  the  bills ;  and,  if  he  fears  that  these  means 
will  not  insure  his  reimbursement,  he  must  stipulate,  if  he  will 
have  it,  for  authority  to  pledge." 

(Maulb  and  V.  Williams,  JJ.  :  That  does  not  extend  the  right 
to  sell. 

Wilde,  Ch.  J. :  I  rather  think  it  means  a  right  to  sell  adversely.) 

[  •WT  ]  Unless  it  means  that,  it  means  nothing.  In  Warner  \.  *M*Kay  (3), 
Parke,  B.,  intimated  an  opinion  that  the  factor  might  sell,  to 
reimburse  himself  for  advances:  but  the  point  was  not  in  judg- 
ment. The  American  authorities  upon  the  subject,  however,  are 
entitled  to  great  weight;  and  particularly  the  judgment  of  Dr. 
[sic']  Story,  in  Brown  v.  M'Gran  (4). 

[He  also  referred  to  the  Code  de  Commerce  (5)  of  Holland, 
articles  80 — SS.Inglis  \. Usher  wood  (6),  and  Mason  Y.Lickbarroic  (7).] 

[  •»!«  ]  Channell,  Serjt.,  in  reply : 

It  is  true  that  the  earlier  part  of  the  declaration  states  a  by-gone 
consideration  :  but,  taking  the  whole  together,  this  clearly  is  not 
the  case  of  a  contract  entirely  founded  upon  an  executed  considera- 
tion. To  entitle  him  to  succeed,  the  defendant  here  must  satisfy 
the  Court  that  the  right  of  the  factor  to  sell,  in  defiance  of   his 

^1)  6  M.  &  S.  1.  (o)  The  French  text  is  a  translation, 

(2)  1  M.  &  S.  484.  by  authority,  from  the  Dutch  original. 

(3)  1  M.  &  W.  591.  "  (6)  1  East,  315. 

(41  14  Peters.  479.  (7)  1  H.  Bl.  357.     See  1  R.  R.  425. 
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principars  orders,  exists,  as  matter  of  necessary  legal  inference,  Smabt 
in  all  cases  where  the  former  has  made  advances,  or  incurred  savdars. 
liabilities,  on  account  of  the  latter.  In  Brown  v.  M'Oraji,  the 
Authority  now  mainly  relied  on,  the  consignment  and  the  advance 
appear  to  have  been  concurrent ;  which  places  it  pretty  much  upon 
the  same  footing  as  the  case  *of  Potkonier  v.  Dawson.  It  does  not  [  *^i^  ] 
appear  how  many  Judges  were  present  when  Brown  v.  M'Gran  was 
decided ;  but  it  does  appear  that  the  Chief  Justice  and  one  of  the 
Associate  Justices  were  absent,  and  that  two  others  (Wayne  and 
Catron)  dissented  from  the  judgment,  which,  therefore,  at  the 
most,  could  only  have  represented  the  opinions  of  five  Judges. 
Graham  v.  Dyster  is  a  mere  repetition  of  Potkonier  v.  Dawson. 
The  several  Codes  of  France  (i),  of  Spain  (2),  and  of  Holland  (3), 
seem  each  to  have  made  the  factor's  right  to  sell  for  the  purpose  of 
reimbursing  himself  for  advances  made  upon  the  faith  of  consign- 
ments, the  subject  of  express  and  positive  enactments ;  and  they 
require  certain  formalities  to  be  observed  (4). 

(Maule,  J. :  They  seem  all,  in  substance,  to  be  the  same.) 

Cur.  adv.  viilt. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  substantial  question  in  this  case,  is,  whether  a  factor  who 
has  made  advances  on  account  of  his  principal,  has  a  right  to  sell 
the  goods  in  his  hands,  contrary  to  the  orders  of  his  principal,  on 
the  principaPs  making  default  in  repaying  those  advances. 

It  is  now  settled  law,  that  a  factor  has  a  lien  for  his  advances. 
But  the  defendant  claims  more  than  a  lien ;  he  claims  a  right,  if 
the  principal,  when  called  on  to  repay  the  advances,  makes  default 
in  doing  so,  to  sell  the  goods  at  such  prices  and  times,  as,  in  the 
exercise  of  a  sound  discretion,  he  thinks  best  for  his  principal. 

No  case  in  any  English  Court  can  be  produced  in  support  of        [  si*  ] 
this  doctrine;  yet  it  is  a  right  which  one  would  expect  to  find 
enforced  every  day,  if  it  existed.     The  silence  of  our  law  books  is  a 
strong  argument  against  the  existence  of  such  a  right. 

It  is  true,  that,  in  the  case  of  Graham  v.  Dyster  (5),  Bayley,  J.,  in 
considering  whether  a  factor,  under  the  circumstances  of  that  case, 

(1)  Code  de  Commerce,  arts.  93,  94,  (3)  Ubi  supra, 

96.  (4)  This  is  true  as  to  the  Dutch 

(2)  Code  de  Commerce  (Codigo  de      Code :  i/Hivre,  as  to  the  others. 
Comercio),  arts.  116  et  seq.  (o)  6  M.  &  S.  1. 
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Smart  had  authority  to  pledge,  is  reported  to  have  said,  that  the  fact  that 
SANDABfl  ^^^  plaintiff  had  drawn  bills  against  the  consignment,  and  had  also 
drawn  in  like  manner  against  other  consignments,  made  no 
difference  with  respect  to  raising  an  implied  authority  to  pledge ; 
and  that  the  only  difference  which  this  practice  makes,  is,  that  it 
conveys  to  the  factor  the  right  to  reimburse  himself :  he  may  sell 
on  credit,  and  discount  the  bills.  But  these  remarks  were  made 
with  reference  to  a  factor  who  had  an  express  authority,  which  had 
never  been  revoked,  to  sell  at  his  discretion ;  and  they  famish  no 
authority  for  maintaining,  that,  in  a  case  where  the  principal  has 
prohibited  the  sale  under  prescribed  limits,  he  may  notwithstanding 
sell. 

But,  it  is  said,  a  factor  for  sale  has  an  authority  as  such  (in  the 
absence  of  all  special  orders)  to  sell;  and,  when  he  afterwards 
comes  under  advances,  he  thereby  acquires  an  interest;  and, 
having  thus  an  authority  and  an  interest,  the  authority  becomes 
thereby  irrevocable. 

The  doctrine  here  implied,  that,  whenever  there  is  in  the  same 
person  an  authority  and  an  interest,  the  authority  is  irrevocable,  is 
not  to  be  admitted  without  qualification.  In  the  case  of  Raleigh  v. 
Atkinson  (i),  goods  had  been  consigned  to  a  factor  for  sale,  with  a 
limit  as  to  price.  The  factor  had  a  lien  on  the  goods  for  advances ; 
r  *9i6  ]  and  the  principal,  in  consideration  of  ^those  advances,  agreed  wiUi 
the  factor  that  he  should  sell  the  goods  at  the  best  market  pricee, 
and  realize  thereon  against  his  advances :  the  Coubt  held  that  this 
authority  was  revocable,  on  the  ground  that  there  was  no  con- 
sideration for  the  agreement.  Now,  in  that  case,  there  was  an 
authority  given,  and  one  which  the  principal  was  fully  at  liberty  to 
give ;  the  party  to  whom  it  was  given  had  an  interest  in  it ;  yet 
the  authority  was  held  to  be  revocable.  The  effect  of  the  decision 
was  attempted,  in  argument  before  us,  to  be  eluded,  by  referring  to 
the  circumstance  that  the  factor  received  the  goods  originally  with 
a  limit  as  to  the  price  of  sale.  But  we  do  not  think  that  circum- 
stance material,  since  the  limitation  originally  imposed  was  done 
away  with  by  the  authority  afterwards  given,  to  sell  at  the  best 
price.  Such  an  authority  requires  no  consideration  to  support  it^ 
An  authority  is,  in  its  nature,  revocable  by  the  donor  of  it : 
Vynior*8  case  (2) :  it  is  only  when  it  is  sought  to  make  it  irrevoc- 
able, that  a  consideration  is  required  to  give  it  that  effect. 

On  the  subject  of  authorities  being  rendered  irrevocable  by  an 
(1)  55  R.  R.  764  (6  M.  &  W.  670).  (2)  8  Co.  Rep.  82  a. 
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interest,  not  much  is  to  be  found  in  the  law  books.  In  Walsh  v. 
Whitcomb  (i),  Lord  Kbnyon  is  reported  to  have  said  :  "  There  is  a 
difference  in  cases  of  powers  of  attorney ;  in  general,  they  are 
revocable,  from  their  nature :  but  there  are  these  exceptions — where  a 
power  of  attorney  is  part  of  a  security  for  money,  there  it  is  not 
revocable :  where  a  power  of  attorney  was  made  to  levy  a  fine,  as 
part  of  a  security,  it  was  held  not  to  be  revocable :  the  principle  is 
applicable  to  every  case  where  a  power  of  attorney  is  necessary  to 
effectuate  any  security ;  such  is  not  revocable."  IVatson  v.  King  (2), 
and  Gaussen  v.  Morton  (3),  were  decided  in  *conformity  to  this 
case  of  Walsh  v.  Whitcomb:  and  the  result  appears  to  be,  that, 
where  an  agreement  is  entered  into  on  a  sufficient  consideration, 
whereby  an  authority  is  given  for  the  purpose  of  securing  some 
benefit  to  the  donee  of  the  authority,  such  an  authority  is  irrevoc- 
able. This  is  what  is  usually  meant  by  an  authority  coupled  with 
an  interest,  and  which  is  commonly  said  to  be  irrevocable  (4). 


Smabt 

SANDAB8. 


(1)  2  Esp.  N.  P.  C.  565. 

(2)  16  R.  K.  790  (4  Camp.  272; 
S.  a,  not  8.  P.,  1  Stark.  N.  P.  C.  121). 

(3)  34  K.  E.  558  (10  B.  &  C.  731. 

(4)  In  Bromley  v.  Holland,  6  R.  B. 
08  (7  Ves.  3,  28),  Lord  Eldon  said, 
that,  where  a  power  of  attorney  was 
granted  upon  a  valuable  consideration* 
the  Court  (of  Chancery)  would  not 
permit  it  to  be  revoked.  This  seems 
to  import,  not  that  the  instrument  of 
revocation  would  have  no  operation, 
but  that  it  was  an  act  which  the  Court 
would  restrain  him  from  doing.  In 
that  case,  the  power  of  attorney, — 
which  was,  to  receive  rents, — formed 
part  of  the  original  security  for  a  valid 
annuity  :  see  5  Ves.  610.  In  WaUon 
V.  Kiuff,  16  E.  R.  790  (4  Camp.  272 ; 
S.  C,  not  S.  P.,  1  Stark.  121),  the 
principal  having  died  before  the  act 
done.  Lord  Ellenborouoh  said:  **  A 
power  coupled  with  an  interest  cannot 
be  revoked  by  the  person  granting  it : 
but  it  is  necessarily  revoked  by  his 
death.  How  can  a  valid  act  be  done 
in  the  name  of  a  dead  man  ?  "  Which 
seems  to  amount  to  no  more  than 
saying,  ''Admitting  your  proposition 
to  be  true,  that  a  power  coupled  with 
an  interest  cannot  be  revoked  by  the 
party  granting  it,  the  power,  however 
binding  it  might  be  upon  the  donor  of 


the  power,  necessarily  ceases  upon  the 
cesser  of  the  interest  of  that  donor." 

That  a  power  of  attorney,  though 
coupled  with  an  interest,  is  revoked 
by  the  death  of  the  principal,  see 
Shipman  v.  Tho^mpson,  Willes,  405  ; 
Watson  V.  King^  uhi  sujtra.  So, 
although  the  act  were  appointed  to  be 
done  after  the  death  of  the  principal. 
Brooke,  in  Bro.  Abr.  tit.  Feoffment, 
pi.  34,  in  abridging  the  case  of  ElU  v. 
Jo(h,  40  Ass.  fo.  249,  pi.  38 ;  2  Roll. 
Abr.  9,  pi.  1  ;  13  Vin.  Abr.  191,  pi.  1  ; 
Co.  Litt.  52  b ;  Rohy  v.  Twelves,  Style, 
424;  Wynne,  y,  Thomas,  Willes,  505; 
Wallace  v.  Cook,  5  Esp.  N.  P.  C.  117; 
Suite  v.  Field,  2  R.  R.  568  (5  T.  R. 
21 1) ;  Snuith  v.  Mingay,  1  M.  &  S.  87. 

However,  in  Ltpard  v.  Vernon,  13 
R.  R.  13  (2  V.  &  B.  51),  where  A., 
being  already  indebted  to  B.,  executed 
a  power  of  attorney  authorising  B.  to 
receive  monies  which -should  become 
due  to  A.  from  C,  it  was  held,  that, 
inasmuch  as  the  power  of  attorney  not 
accompanying  any  assignment  of  the 
debt  due  from  C.  to  A.,  and  not  form- 
ing part  of  any  security  given  for  the 
debt  due  from  A.  to  B.,  there  was  no 
appropriation  of  the  debt  due  fioui  C. 
to  A.,  to  the  discharge  of  the  debt  due 
from  A.  to  B. ;  and  that  therefore  the 
power  of  attorney  was  determined  by 


[  •917  ] 
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Shabt  But  we   think   this   doctrine   applies  only   to   cases  where  the 

8AKDAB8.      authority  is  given  for  the  purpose  of  being  a  security,  or,  as  Lord 

[  »i8  ]  Kbnyon  expresses  it,  as  a  part  of  the  security ;  not  to  cases  where 
the  authority  is  given  independently,  and  the  interest  of  the  donee 
of  the  authority  arises  afterwards,  and  incidentally  only.  As,  for 
instance,  in  the  present  case,  as  disclosed  by  the  18th  plea,  the 
goods  are  consigned  to  a  factor  for  sale.  That  confers  an  implied 
authority  to  sell.  Afterwards,  the  factor  makes  advances.  This  is 
not  an  authority  coupled  with  an  interest;  but  an  independent 
authority,  and  an  interest  subsequently  arising.  The  making  of 
such  an  advance  may  be  a  good  consideration  for  an  agreement 
that  the  authority  to  sell  shall  be  no  longer  revocable ;  bat  snch  an 
effect  will  not,  we  think,  arise  independently  of  agreement.  There 
is  no  authority  or  principle  in  our  law,  that  we  are  aware  of,  which 
leads  us  to  think  it  will.     If  such  be  the  law,  where  is  it  to  be  found  ? 

[♦919]  It  was  said  in  argument,  that  it  was  the  common  *practice  of 

factors  to  sell,  in  order  to  repay  advances.  If  it  be  true  that  there 
is  a  well-understood  practice  with  factors  to  sell,  that  practice 
might  furnish  a  ground  for  inferring  that  the  advances  were  made 
upon  the  footing  of  an  agreement  that  the  factor  should  have  an 
irrevocable  authority  to  sell,  in  case  the  principal  made  default. 
Such  an  inference  might  be  a  very  reasonable  and  proper  one  ;  but 
it  would  be  an  inference  of  fact,  not  a  conclusion  of  law. 

These  pleas,  therefore,  in  which  the  right  to  sell  for  advances,  on 
default  by  the  principal  to  repay  them,  is  treated  as  a  conclusion 
of  law,  cannot  be  supported.  There  will,  therefore,  be  judgment 
for  the  plaintiffs  on  the  pleas  demurred  to. 

Judgment  for  the  plaintiffs. 

the  death  of  A. ;  and  that  B.  could  not  v.  Eades,  Prec.  in  Ohanc.  125;   Ex  parU 

retain,  as  againstthe  executors  of  A.,  Pye,  11  fi.  E.  173  (18  Ves.  142,  146); 

money  received  by  B.  from  C.  after  1  Game's  Cases  (American),  15,  17. 

the  death  of  A.  By  the  civil  law,  and  the  French 

In  Tate  v.  Hilbert,  2  K.  E.  175  (2  law,   a  sale  by  the  factor   after  the 

Ves.  Jr.  118)  where  A.  drew  a  cheque  death  of   the    principal,    but    before 

upon  his  baaiker  in  favour  of  B.,  to  notice,  binds  the  property:   Dig.  lib. 

whom  A.  was  indebted,  and  A.  died  17,  tit.  1,  L  26,  §  1.     lb,  lib.  17,  tit  1, 

before  the  cheque  was  presented  for  1.  58 ;   Pothier,  Traitfe  du  Contrat  de 

payment,  but  it  was  presented    and  Change,  No.    168,    Code     civil     des 

paid  before  B.  or  the  banker  had  notice  Fran9ai8,  No.  2,008. 

of  A.'s  death,  it  was  held  that  the  pay-  In  Spain,  the  authority  of  the  factor 

ment  could  not  be  questioned  by  the  continues  after  the  death  of  the  prin- 

executor  of  A.    There,  however,  the  cipal,  until  actually  revoked  by  the 

delivery  of  the  cheque  operated  not  personal  representatives  (nutBores)  of 

merely  as  an  authority  to  receive,  but  the  principal, 
as  an  assignment.     And  see  Mitchell 
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BICKFORD   V.   PARSON   and  Another  (1).  i848. 

(5  C.  B.  920—933 ;  S.  C.  17  L.  J.  C.  P.  192  ;  12  Jur.  377.)  ^^' 

The  declaration  stated,  that,  in  consideration  that  the  defendants  had  C  ^^  ] 
hecome  and  were  tenants  to  the  plaintiff,  of  certain  premises,  upon  the 
terms  (amongst  others)  that  they  should  during  the  said  tenancy  keep 
the  premises  in  repair,  the  defendants  promised  the  plain ti£F,  during  their 
said  tenancy  thereof,  to  use  the  premises  in  a  tenant-like  manner,  and 
to  keep  them  in  repair;  that  the  said  tenancy  of  the  defendants  con- 
tinued from  &c.  hitherto ;  yet  that  the  defendants  did  not  use  the  premises 
in  a  tenant-like  manner,  or  keep  them  in  repair. 

Plea,  that,  after  the  defendants  had  become  tenants  to  the  plaintiff, 
and  before  the  committing  of  the  breach,  or  the  accrual  of  the  cause  of 
action  in  respect  thereof,  the  plaintiff,  by  due  course  of  law,  con- 
veyed, assigned,  granted,  and  assured  all  his  estate,  &c.,  of  and  in  the 
demised  premises,  and  of  and  in  the  reversion  expectant  on  the  deter- 
mination of  the  defendants'  said  tenancy,  to  one  W.  B. ;  and  that  the 
plaintiff  thenceforward,  and  before  the  accrual  of  the  cause  of  action,  ceased 
to  have  any  thing  in  the  demised  premises,  and  the  defendants  thence 
ceased  to  be,  and  never  since  had  been,  tenants  thereof  to  the  plaintiff; 
concluding  with  a  verification  : 

Held,  that  the  plea  was  no  answer  to  the  declaration ;  the  tenancy  therein 
alleged,  being  a  tenancy  under  the  plaintiff  and  his  assigns. 

The  lessor,  where  there  is  only  a  parol  lease  does  not,  by  assigning  his 
reversion,  lose  his  rights  of  action  against  the  lessee  for  breaches  of  the 
lessee's  contracts  relating  to  the  mode  of  enjoyment  of  the  premises. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that, 
before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  June, 
1825,  m  consideration  that  the  defendants,  at  their  request,  had 
become  and  then  were  tenants  to  the  plaintiff  of  a  certain  dwelling- 
house  and  premises,  with  the  appurtenances,  of  the  plaintiff,  upon 
and  subject  to  certain  terms  (amongst  others),  to  wit,  the  terms 
that  the  defendants  should,  during  their  said  tenancy,  keep  all 
repairs  thereon,  the  defendants  then  promised  the  plaintiff  to  use 
the  said  dwelling-house  and  premises  in  a  tenant-like  and  proper 
manner  during  their  said  tenancy  thereof,  and  also,  during  their 
said  tenancy  of  the  same,  to  keep  all  repairs  thereon,  according  to 
the  terms  aforesaid ;  and  that  the  said  tenancy  of  the  defendants  of 
the  said  dwelling-house  and  premises,  upon  the  terms  aforesaid, 
continued  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid,  hitherto ;  yet  that  the  defendants,  not  regarding  their 
said  promises,  did  not  nor  would,  jduring  their  *said  tenancy,  use  [  *92i  ] 
the  said  dwelling-house  and  premises  in  a  tenant- like  or  proper 
manner,  or  keep  such  repairs  thereon  as  aforesaid ;  but  that,  on 
the  contrary  thereof,  the  defendants,  during  all  the  time  of  their 

(1)  Cited  with  approval  in  Phillips      (Ex.  Ch.)  at  p.  431 ;  S.*  C.  44  L.  J. 
V.  Miller  (1875)  L.  E.  10  C.  P.  420      C.  P.  265.— J.  G.  P. 
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BicKFORD  said  tenancy,  used  the  said  dwelling-house  and  premises  in  an 
PAttOK.  untenant-Iike  and  improper  manner,  and  also,  daring  all  that 
time,  wholly  neglected  to  keep  such  repairs  thereon  as  aforesaid, 
insomuch  that,  by  reason  of  such  default,  &c.,  of  the  defendants, 
the  said  dwelling-house  and  premises,  while  the  defendants  so 
continued  tenants  thereof  as  aforesaid,  upon  the  terms  in  that 
behalf  aforesaid,  were  and  continued  out  of  repair. 

There  was  a  further  breach  assigned,  that  the  defendants, 
during  their  said  tenancy,  wrongfully  pulled  down  and  carried 
away  certain  fixtures,  parcel  of  the  said  dwelling-house. 

The  sixth  plea  stated,  that,  after  the  defendants  had  become 
tenants  to  the  plaintiff,  as  in  the  said  count  alleged,  and  before  the 
committing  of  the  breaches  in  that  count  mentioned,  or  the  accrual 
of  the  said  causes  of  action  in  respect  thereof,  to  wit,  on  the  Ist 
of  December,  1848,  the  plaintiff,  by  due  course  of  law,  conveyed, 
assigned,  granted,  and  assured  all  his  estate,  right,  title,  and 
interest  of  and  in  the  said  demised  premises,  and  of  and  in  the 
reversion  expectant  upon  the  determination  of  the  defendants'  said 
tenancy,  to  a  certain  other  person,  to  wit,  one  William  Bickford ; 
that  the  plaintiff  thenceforward,  and  before  the  accrual  of  the  causes 
of  action  in  the  said  first  count  mentioned,  ceased  to  have  any 
thing  in  the  said  demised  premises  and  tenements ;  and  that  the 
defendants  then  ceased  to  be,  and  never  since  had  been,  tenants 
thereof  to  the  plaintiff.    Verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  for 
causes,  amongst  others,  that  the  promise  of  the  defendants  declared 
[  •922  ]  on,  was,  according  to  its  legal  *effect,  a  promise  to  keep  in  repair 
during  the  continuance  of  the  tenancy  under  the  plaintiff  and  his 
assigns,  and  not  under  the  plaintiff  alone,  and  that  the  assignment 
and  cessation  of  the  tenancy  under  the  plaintiff,  as  alleged  in  the 
plea,  was  no  answer  to  the  causes  of  action  to  which  the  plea  was 
pleaded ;  and  that  the  plea  was  an  argumentative  and  informal 
traverse,  either  of  the  breaches,  or  else  of  the  continuance  or  sub- 
sistence of  the  said  tenancy  at  the  time  of  the  committing  of  the 
said  breaches ;  and  that  the  said  traverse  should  have  been  in  the 
ordinary  form  of  a  traverse,  and  have  concluded  to  the  country. 

Joinder  in  demurrer. 

Maynard,  in  support  of  the  demurrer  : 

The  first  and  principal  objection  to  the  plea  is,  that  it  treats  the 
promise  as  a  promise  to  keep  the  premises  in  repair  only  during 
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the  period  of  the  defendants'  tenancy  onder  the  plaintiff;  whereas,  biokfobd 
the  declaration  states  the  promise  to  be,  to  keep  in  repair  during  pauok. 
the  tenancy  generally.  Suppose  this  had  been  a  term  capable  of 
being  created  by  parol,  and  the  reversion  had  been  assigned  over  to 
a  third  person  during  its  continuance ;  in  that  case,  it  is  clear, 
the  assignee  of  the  reversion  could  not  have  sued.  If,  therefore, 
the  present  plaintiff  cannot  maintain  an  action  for  the  non-repair, 
nobody  can. 

(Cresswell,  J. :  Do  not  the  words  **  during  the  said  tenancy," 
limit  it  to  the  tenancy  before  mentioned,  viz.  a  tenancy  under  the 
plaintiff?) 

That  is  a  mere  identification  of  the  tenancy ;  it  is  not  less  the  same 
tenancy,  because  the  interest  has  been  assigned  to  another  land- 
lord. In  Standen  v.  Chrismas  (i),  it  was  decided,  that  the  statute 
82  Hen.  YIII.  c.  84,  applies  to  leases  by  deed  only ;  and  that,  where 
a  lease  is  not  under  seal,  the  assignee  of  the  reversion  cannot 
^maintain  assumpsit  against  the  lessee,  for  breach  of  his  contract  [  *923  ] 
with  the  assignor  to  repair. 

(Y.  Williams,  J. :  That  is,  because  agreements  by  parol  cannot 
run  with  the  land. 

Wilde,  Ch.  J. :  The  defendants  could  hardly  know  whether  you 
meant  to  complain  of  a  breach  in  the  plaintiff's  time,  or  of  a  breach 
committed  after  he  had  parted  with  his  interest.) 

It  is  either  a  continuance  of  the  same  tenancy,  or  the  plaintiff  has 
no  cause  of  action.  To  say  that  the  alleged  breaches  were  not 
committed  during  that  tenancy,  is  simply  to  deny  the  breaches; 
and  therefore  the  plea  is  bad  for  argumentativeness. 

It  was  also  objected,  on  the  authority  of  Pargeter  v.  Harris  (2), 
that  the  assignment  was  not  pleaded  with  sufficient  certainty :  and, 
further,  that  the  plea  was  bad,  on  the  ground  [that  it  improperly 
confounded  matters  of  law  and  of  fact]. 

Greenwood,  contrh : 

The  plea  affords  a  substantial  answer  to  the  declaration.    Con- 
sistently with  the  statement  *in  the  declaration,  this  might  have       [  *^^^  ] 
been  a  mere  tenancy  at  will  or  sufferance ;    in  which  case  the 
obligation  to  repair  would  be  co-extensive  only  with  the  holding 

(1)  74  B.  B.  224  (10  Q.  B.  135).  (2)  68  B.  B.  547  (7  Q.  B.  708). 
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BioKPORD     under  the  plaintiff.     The  case  of  Standen  v.  Chrismas  merely  shows 
Parbok.      that  the  assignee  of  the  reversion,  the  term  not  being  created  by  deed, 
cannot  sae  upon  the  original  contract ;  not  that  the  assignor  may. 

(Crbsswbll,  J.:  If  the  tenancy  had  ceased,  the  traverse  is 
argumentative.) 

Where  the  defence  is  made  up  of  law  and  fact,  the  whole  may 
be  put  upon  the  record :  Carr  v.  Hinchliff  (i).  In  Hatton  v. 
Morse  (2),  which  is  there  cited,  it  was  held  that  a  defendant  might, 
to  an  action  of  assumpsit,  plead  payment,  although  it  amounts 
to  the  general  issue,  because  it  admitted  the  assumpsit. 

(Maulv,  J. :  Payment  might  be  shown  under  the  general  issue, 
before  the  new  rules :  but  it  is  not  correct  to  say  that  it  amounts 
to  the  general  issue.) 

[  926  ]  *  *  Here,  the  plea  confesses  the  tenancy,  and  admits  that  the 
premises  were  out  of  repair,  but  it  avoids  the  effect  of  that  admis- 
sion, by  showing  that  the  plaintiff  parted  with  his  interest,  and 
therefore  that  the  tenancy  under  him  was  at  an  end,  before  the 
breach. 

(Maule,  J. :  You  say  that  it  gives  colour  to  the  plaintiff,  and 
alleges  matters  of  fact  from  which  the  Court  can  infer  that  the 
tenancy  was  at  an  end?) 

Precisely  so.     *     *    * 

[  926  ]  (Maule,  J. :  Suppose,  before  the  statute  82  Hen.  YIII.  c.  84,  a 

lease  were  made  by  deed,  with  a  covenant  to  repair,  and  the  lessor 
after  a  breach  of  that  covenant  assigned  the  reversion,  might  he 
not  still  sue  upon  the  express  covenant  ?) 

It  is  presumed  that  he  might.  It  is  perfectly  consistent  with  this 
declaration  that  this  was  a  mere  tenancy  at  will. 

(Wilde,  Ch.  J.  :  The  declaration  shows  a  tenancy  sufficiently  long 
to  override  the  breach. 

Maule,  J. :  It  is  not  necessary,  to  sustain  this  declaration,  that 
there  should  be  a  term.  It  is  consistent  with  the  allegation,  that 
the  plaintiff  may  have  been  seised  in  fee,  and  that  the  defendant 
may  have  held  under  him  in  fee-simple,  paying  rent.  In  that  case 
there  would  be  no  reversion.) 

(1)  4  B.  &  C.  647 ;  7  DowL  &  By  42.  (2)  1  Salk.  394. 
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Or,  it  might  be  that  the  tenancy  was  by  estoppel-  only.    The     Biokford 
presumption  of  law,  however,  probably  would  be,  that  the  estate      pa^h. 
was  created  by  interest  and  not  by  estoppel. 

(The  argument  on  the  other  points  is  omitted  ;  the  Court  giving 
no  opinion  upon  them.) 

Maynardf  in  reply : 

*  *  The  lessor  might  have  sued,  after  the  assignment  of  the  [  927  ] 
reversion,  in  respect  of  a  prior  breach,  before  the  statute.  The 
tenancy  stated  in  this  declaration  clearly  is  a  tenancy  under 
the  plaintiff  and  his  assigns,  for  the  purposes  of  this  action.  If 
that  be  not  the  true  construction  of  the  declaration,  but  a  tenancy 
under  the  plaintiff  only  is  meant,  then  the  proper  form  of  plea 
would  be,  a  traverse  of  the  continuance  of  the  tenancy  at  the  time 
of  the  breach,  or  a  traverse  of  a  breach  during  the  tenancy ;  in 
either  case,  concluding  to  the  country. 

WiLDB,  Ch.  J. : 

It  seems  to  me  that  this,  plea  is  bad  in  substance ;  and  therefore 
that  it  is  not  necessary  to  advert  to  the  special  causes  of  demurrer. 
The  question  turns  upon  the  meaning  of  the  allegation  in  the 
declaration  as  to  the  tenancy  of  the  defendants,  whether  it  imports 
a  tenancy  only  between  the  plaintiff  and  the  defendants,  or  a 
tenancy  of  the  premises,  which,  although  originally  created  between 
the  plaintiff  and  the  defendants,  was  not  limited  to  the  period  of 
the  plaintiff's  possession.  It  seems  to  me  that  the  declaration 
does  not  limit  the  defendants'  promise  to  their  tenancy  under  the 
plaintiff,  but  points  to  a  tenancy  for  a  term ;  and  the  plea  treats 
the  declaration  as  importing  a  tenancy  to  that  effect.  The  declara- 
tion states,  that,  in  consideration  that  the  defendants  had  become, 
and  were,  *  tenants  to  the  plaintiff,  upon  and  subject  to  certain  [  *928  ] 
terms  (amongst  others),  to  wit,  the  terms  that  the  defendants  should, 
during  the  said  tenancy,  keep  all  repairs  thereon,  the  defendants 
promised  the  plaintiff  to  use  the  premises  in  a  tenant-like  and 
proper  manner  during  their  said  tenancy  thereof,  and  also,  during 
their  said  tenancy  of  the  same,  to  keep  all  repairs  thereon,  according 
to  the  terms  aforesaid ;  and  that  the  said  tenancy  of  the  defen- 
dants of  the  premises,  upon  the  terms  aforesaid,  continued  for  a 
long  space  of  time,  to  wit,  hitherto.  There  is,  therefore,  a  distinct 
averment  of  a  continuance  of  the  tenancy  down  to  the  commence- 
ment of  the  action.    And  the  breach  is,  that  the  defendants,  whilst 
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BioKPOBD     they  continued  tenants  thereof  as  aforesaid,  used  the  premises  in  an 
PAB801I.      nntenant-like  manner,  and  suffered  them  to  be  out  of  repair.    The 
question  then  is,  whether,  upon  the  face  of  the  declaration,  the 
plaintiff  complains  of  a  breach  of  the  contract  during  the  tenancy 
generally,  or  whether  the  declaration  imports  that   the  contract 
was  to  continue  only  so  long  as  the  plaintiff  himself  should  remain 
the  landlord.     Taking  the  whole  declaration  together,  it  appears 
to  me  that  it  imports  a  tenancy  generally  between  these  parties. 
It  is  true,  that,  at  the  time  of  the  contract,  the  defendants  became 
tenants  to  the  plaintiff.    But  there  is  nothing  in  the  language  of 
the  declaration  to  limit  it  to  the  continuance  of  the  plaintiff's 
interest.    Applying  one's  general  knowledge  to  the  subject-matter, 
and  looking  at  the  nature  of  the  property,  it  is  not  to  be  inferred 
that  a  mere  tenancy  at  will  was  intended,  without  words  plainly 
showing  that  such  was  the  contract  between  the  parties.     The  plea 
commences  by  stating,  that,  after  the  defendants  had    become 
tenants  to  the  plaintiff,  as  in  the  count   alleged,  confessing  the 
tenancy  so  alleged,  and  before  the  committing  of  the  breaches,  or 
the  accrual  of  the  causes  of  action  in  respect  thereof,  the  plaintiff 
[  ^929  ]       conveyed,  assigned,  *&c.,  all  his  estate  and  interest  in  the  premises, 
and  in  the  reversion  expectant  upon  the  determination  of  the  said 
tenancy,  to  one  William  Bickford ;  that  the  plaintiff  thenceforward 
ceased  to  have  anything  in  the  premises ;  and  that  the  defendants 
then  ceased  to  be,  and  never  since  had  been,  tenants  thereof  to  the 
plaintiff.    The  plea  treats  the  tenancy  mentioned  in  the  declaration, 
as  a  tenancy  in  respect  of  which  there  existed  a  reversion  which  was 
by  the  assignment  conveyed  to  the  person  mentioned.    If,  therefore, 
the  contract  in  the  declaration  was  not  limited  to  a  tenancy  under  the 
plaintiff,  but  was  to  enure  so  long  as  the  defendants  continued  tenimts 
to  whosoever  might  become  possessed  of  the  reversion,  the  only  ques- 
tion is,  whether,  after  the  plaintiff  had  ceased  to  have  anything  to  do 
with  the  premises,  inasmuch  as  this  was  a  conveyance  upon  which 
the  statute  of  82  Hen.  YIII.  c.  84,  did  not  operate,  the  right  to  main- 
tain an  action  in  respect  of  a  breach  of  the  contract,  did  not  remain 
in  the  plaintiff.  It  appears  to  me  that  there  is  no  reason,  in  point  of 
law,  why,  if  the  right  to  sue  for  a  breach  did  not  pass  with  the  rever- 
sion, it  should  not  remain  in  the  plaintiff.    The  privity  of  estate  was 
destroyed  by  the  conveyance  of  the  reversion ;  but  the  privity  of  eon- 
tract  was  not.  That,  it  is  plain,  would  not  have  passed  with  the  rever- 
sion before  the  statute ;  and  the  statute  has  no  operation  where  the 
conveyance  is  not  by  deed.  It  was  well  said  by  Shepherd,  arguendo,  in 
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Webb  V. Russell  (i),  that  ''There  are  three  relations  at  common  law,     Biokpord 

which  may  exist  between  the  lessor  and  the  lessee  and  their  respective      pabson. 

assignees :  first,  privity  of  contract,  which  is  created  by  the  contract 

itself,  and  subsists  for  ever  between  the  lessor  and  lessee :  secondly, 

privity  of  estate,  which  subsists  between  the  lessee,  or  his  assignee 

in  possession  of  the  estate,  *and  the  assignee  of  the  reversioner :       [  *9S0  ] 

and  thirdly,  privity  of  contract  and  estate,  which  both  exist  where 

the  term  and  reversion  remain  in  the  original  covenantors.    The 

statute  82  Hen.  YIII.  c.  84,  seems  to  have  created  a  fourth  relation, 

a  privity  of  contract  in  respect  of  the  estate,  as  between  the  assignees 

of  the  reversion  and  the  lessees  or  their  assignees.    The  statute 

annexes,  or  rather  creates,  a  privity  of  contract  between  those  who 

have  privity  of  estate ;  and,  when  the  one  fails,  the  other  fails  with  it. 

At  common  law,  the  covenant  did  not  pass  by  an  assignment  of  the 

reversion,  for,  it  was  a  mere  personal  contract.    It  is  true,  indeed, 

that  some  dicta  are  to  be  found  which  contradict  this,  and  assert  that 

the  assignee  of  the  reversion  could  maintain  an  action  of  covenant 

at  common  law :  but  the  better,  and  particularly  the  later,  opinions 

are  the  other  way  "  (2).    If,  therefore,  the  privity  of  contract  subsists 

for  ever  between  the  lessor  and  the  lessee,  assuming  all  that  is 

alleged  in  the  plea  to  be  true,  I  see  no  reason  why  the  plaintiff 

should  not  maintain  this  action.    For  these  reasons,  I  think  the 

plaintiff  is  entitled  to  judgment. 

COLTMAN,  J. : 

It  seems  to  me,  that,  in  either  view  of  it,  this  plea  is  insufficient. 
If  the  meaning  of  the  declaration  is,  that  the  defendants  became 
tenants  to  the  plaintiff,  and  contracted  to  keep  the  premises  in 
repair  during  the  continuance  of  their  tenancy  only,  and  it  is 
meant  to  be  asserted  by  the  plea,  that  that  is  consistent  with  a 
tenancy  at  will,  and  that  such  tenancy  was  put  an  end  to  by  the 
assignment,  then  the  plea  amounts  to  no  more  than  an  argumenta- 
tive denial  of  the  want  of  repair  during  the  continuance  of  the 
tenancy,  and  would  be  bad  as  giving  no  colour.  If,  on  the  other 
hand,  '''the  declaration  is  understood  as  alleging  a  contract  to  [  *08i  ] 
repair  during  the  existence  of  the  term,  and  not  merely  during  the 
continuance  of  the  defendants'  tenancy  under  the  plaintiff,  then 
it  gives  sufficient  colour;  for,  it  admits  a  primd  facie  case  of 
liability,  and  then  sets  up  matter  of  discharge.    It  admits  that 

(1)  1  E.  E.  725  (3  T.  E.  393).  Barker  v.  Darner,  3  Mod.   336;    and 

(2)  Eelerring   to    1     Saund.    238  ;      Thrale  v.  Cornwall,  1  Wilfl.  165. 
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BioKFORo  the  premises  are  out  of  repair,  but  denies  the  plaintiff's  right  to 
PAB80V.  8Q6,  he  having  parted  with  the  reversion.  That  might  be  colour 
enough  to  prevent  the  plea  from  being  argumentative.  The  ques- 
tion, then,  is,  whether  the  plaintiff's  right  of  action  for  a  breach 
of  the  contract  to  repair  is  put  an  end  to  by  the  assignment. 
Unless  the  conveyance  be  by  deed,  the  case  is  not  within  the  statute 
82  Hen.  VIII.  c.  84.  Did  the  right  to  sue,  then,  pass  with  the 
reversion,  at  common  law  ?  There  is  no  authority  for  the  position 
that  it  did  pass  with  the  reversion  to  the  assignee,  at  common 
law.  That  position  is,  in  effect,  contradicted  by  Webb  v.  RusselL 
I  therefore  think  the  plea  is  bad  in  substance. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  sixth  plea  is  bad  in  substance. 
The  declaration  states,  that  the  defendants  became  tenants  to  the 
plaintiff,  of  a  dwelling-house  and  premises  upon  certain  terms,  one 
of  which  was,  that  they  should  keep  the  premises  in  repair ;  and 
that,  in  consideration,  <S^.,  the  defendants  promised  the  plaintiff 
to  use  the  said  dwelling-house  and  premises  in  a  tenant-like  and 
proper  manner  **  during  their  said  tenancy  thereof,"  (not  saying 
''to  the  plaintiff").  It  then  goes  on  to  aver  that  the  said  tenancy 
of  the  defendants  of  the  said  dwelling-house  and  premises,  upon 
the  terms  aforesaid,  continued  for  a  long  space  of  time,  to  wit, 
hitherto ;  and  states  that  the  defendants  omitted  to  repair.  The 
plea,  in  substance,  states,  that,  before  the  committing  of  the  alleged 
breach,  the  plaintiff  assigned  his  reversion  of  and  in  the  demised 
[  *9S2  ]  ^premises,  and  that  he  thenceforth  ceased  to  have  anything  in  the 
demised  premises,  and  that  the  defendants  then  ceased  to  be,  and 
never  since  had  been,  tenants  thereof  to  the  plaintiff.  The  plea 
does  not  seem  to  be  intended  to  set  up  that  the  defendants'  tenancy 
was  at  end ;  but  that  they  ceased  to  be  tenants  to  the  plaintiff,  by 
becoming  tenants  to  somebody  else.  If  the  declaration  is  to  be 
considered  as  alleging  a  contract  by  the  defendants  to  repair  so 
long  as  they  continued  tenants  of  the  premises  under  the  demise 
originally  made  to  them  by  the  plaintiff,  the  plea  affords  no  answer. 
But,  if  the  promise  was  that  the  defendants  would  keep  the  pre- 
mises in  repair  so  long  only  as  they  continued  tenants  to  the 
plaintiff,  then  the  plea  would  be  an  answer.  I  think,  however, 
that  the  former  is  the  correct  construction.  The  duties  that 
ordinarily  devolve  upon  a  tenant,  continue  so  long  as  the  tenancy 
endures:  and  there  is  no  reason  for  restricting  the  covenant  to 
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repair  to  the  duration  of  the  tenancy  under  a  particular  person.     Biokfobd 

No  doubt,  the  covenant  might  have  been  so  limited.    But,  where      pabsok. 

the  terms  of  an  agreement  are  equivocal,  I  think  it  is  reasonable 

to  construe  it  so  as  to  make  the  duties  of  the  tenant  co-extensive 

in  point  of  duration  with  the  continuance  of  the  tenancy.     I  think 

this  declaration  ought  to  be  so  construed:  and,  so  construing  it, 

the  plea  is  no  answer  in  substance.     As  to  the  plaintiff's  being 

entitled  to  maintain  this  action,  notwithstanding  that  he  may  have 

parted  with  his  interest,  by  assigning  the  reversion,  I  do  not  think 

there  can  be  any  doubt.    The  demise  not  being  by  deed,  the  right 

to  sue  is  not  transferred  to  the  assignee  of  the  reversion,  by  force 

of  the  statute  82  Hen.  VIII.  c.  84.     If  not  transferred,  how  is  it 

extinguished  ?    Two  persons  choose,  for  a  sufficient  consideration, 

to  enter  into  a  contract.     For  a  breach  of  that  contract,  either  may 

bring  an  action  against  the  *other,  subject  to  the  ordinary  excep-       [  ••33  ] 

tions  as  to  contracts  for  doing  that  which  may  be  unlawful.     The 

present  case  seems  to  me  to  fall  within  that  general  principle  :  and 

therefore  I  think  the  plea  is  bad  in  substance. 

As  to  the  point  of  form,  I  own  I  have  considerable  doubt 
whether  the  plea  is  bad  on  that  score.  Though  it  does  state 
that  the  tenancy  was  put  an  end  to,  or  that  it  did  not  continue, 
yet  it  does  not  so  state  generally  and  directly  ;  it  is  rather  a  special 
way  of  pointing  out  a  putting  an  end  to  the  tenancy  by  a  particular 
mode, — not  by  effluxion  of  time,  or  eviction,  but  by  a  transfer  of 
the  plaintiff's  interest  to  another.  It  seems  to  me  to  be  rather 
politic  to  hold  the  plea  not  to  be  bad  on  that  ground,  seeing  that 
that  mode  of  pleading  tends  to  narrow  the  issue,  and  consequently 
to  diminish  the  expense  of  the  trial.  I  should,  therefore,  be  sorry 
to  say,  decisively,  that  the  plea  is  bad  in  point  of  form. 

Cbbsswell,  J. : 

I  also  think  the  plea  in  question  is  bad  in  substance.  The 
declaration  alleges  the  creation  of  a  tenancy,  and  that  it  continues. 
The  defendants  do  not,  by  their  plea,  deny  that  the  tenancy  con- 
tinues ;  but  they  allege,  that,  by  reason  of  an  assignment  by  the 
plaintiff  of  his  reversion,  they  ceased  to  be  tenants  to  him.  If  the 
plaintiff  were  disabled  from  suing  for  a  breach  of  the  contract  after  he 
had  parted  with  his  interest  in  the  reversion,  such  a  plea  might  afford 
an  answer  to  the  action.  But,  for  the  reasons  already  given,  I  think 
the  plea  is  clearly  bad  in  substance.    The  plaintiff  was  entitled  to  sue 

for  the  breach  of  contract. 

Judgment  for  the  plaiiitif. 
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PRACTICE    CASES. 


iwf-  DOE  D.  BODY  V.  COX(l). 

[  76  ]  (4  Dowl.  &  L.  76—79 ;  S.  C.  15  L.  J.  a  B.  317 ;  10  Jur.  982.) 

**  The  matters  at  issue  in  the  action,  together  with  all  daima  in  respect 
of  the  mesne  profits  of  the  land  in  question,  and  all  matters  in  differ* 
ence  between  the  parties,  and  of  the  costs  of  this  action,  and  of  the 
reference  to  be  made  pursuant  to  this  order,"  were,  after  issue  joined  in 
an  action  of  ejectment,  referred  by  a  Judge's  order  to  arbitration.  The 
arbitrator  awarded  **that  judgment  for  the  plaintiff  be  entered  in  the 
said  action,  with  1$,  damages,  and  that  the  plaintiff  do  recover,  und^  Uie 
same  judgment,  a  plot  or  parcel  of  land,  situate,*'  &c,  (describing  it)  '*  and 
I  do  further  award,"  &c.,  "  that  the  said  defendant  shall  pay  the  sum 
of  12/.  as  and  for  the  mesne  profits  of  the  said  land,  and  the  plaintiff's 
costs  of  the  said  action  to  be  taxed  by  the  proper  officer,  and  the  sum 
of  2/.  \0b,  in  part  of  the  said  plaintiff's  costs  of  the  reference;  and  I 
do  award,"  &c.,  **that  except  as  aforesaid,  eadi  party  shall  pay  his  own 
costs  of  the  said  reference,  and  that  the  costs  of  this  my  award  shall  be 
]Mud  and  borne  by  them  in  equal  moieties."  The  plaintiff  haying  signed 
judgment  accordingly :  Held,  first,  that  the  arbitrator  had  exceeded  his 
authority  in  ordering  a  judgment  to  be  entered  up  and  that,  therefore, 
the  judgment  must  be  set  aside. 

And  secondly,  that  there  was  no  ground  for  setting  aside  the  award,  as 
that  portion  of  it  which  related  to  the  judgment  might  be  rejected  as 
surplusage,  and  a  good  award  would  still  remain. 

This  was  a  rule,  calling  upon  the  lessor  of  the  plaintifif  to  show 
cause  why  the  judgment  signed  in  this  cause  should  not  be  set 
aside,  with  costs;  and  also  why  the  award  made  between  the 
parties  should  not  be  set  aside,  on  the  ground  that  the  arbitrator 
had  exceeded  his  authority,  by  ordering  judgment  to  be  signed  in 
the  action,  and  also  on  the  ground  that  there  was  no  independent 
adjudication  of  the  right  to  the  premises,  and  that  therefore  the 
award  was  not  final. 

It  appeared  upon  affidavit,  that  after  issue  joined  in  the  above 
[  *76  ]  action  of  ejectment,  a  Judge*s  order  was  made  by  ^consent,  which 
directed  "  that  the  matters  at  issue  in  this  action,  together  with  all 
claims  in  respect  of  the  mesne  profits  of  the  land  in  question,  and 
all  matters  in  difference  between  the  parties,  and  of  the  costs  of  the 
said  action,  and  of  the  reference  to  be  made  pursuant  to  this  order, 
be  referred  to  the  award,  arbitrament,  and  final  determination 
of,*'  &c.  The  award,  which  was  stated  to  be  '*  concerning  the 
premises,"  was  made  on  the  30th  of  January,  1846.  It  recited 
the  order  of  reference,  &c.y  and  then  proceeded  thus :  "  I  do  award, 
order  and  determine,  that  judgment  for  the  plaintiff  be  entered  in 

(1)  See  now  B.  S.  C.  Ord.  XL.  r.  2. 
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the  said  action,  with  Is.  damages,  and  that  the  plaintiff  do  recover.       Dob  d. 
under  the  said  judgment,  a  plot  or  parcel  of  land  in  the  parish  ^. 

of,"  &c.,  "  containing  about,"  &c.,  "  and  now  or  late  in  common  ^^■ 
with  certain  lands  called,"  <S^. ;  ''  and  I  do  further  award,  order 
;and  determine,  that  the  said  defendant  shall  pay  the  sum  of  121. 
.as  and  for  the  mesne  profits  of  the  said  land,  and  the  plaintiff's 
costs  of  the  said  action,  to  be  taxed  by  the  proper  officer,  and  the 
sam  of  21.  10s.  in  part  of  the  said  plaintiff's  costs  of  the  refer- 
•ence."  (Then  came  a  direction  as  to  the  time  and  place  of  pay- 
ment of  these  sums.)  ''  And  I  do  award  that,  except  as  aforesaid, 
each  party  shall  pay  his  own  costs  of  the  said  reference,  and  that 
the  costs  of  this  my  award  shall  be  paid  and  borne  by  them  in 
•equal  moieties."  Judgment,  with  Is.  damages,  was  accordingly 
signed  in  the  above  action  by  the  lessor  of  the  plaintiff,  on  the 
iJlst  of  April,  1846. 

Montague  Smith  showed  cause : 

It  is  submitted,  first,  that  the  arbitrator  has  not  exceeded  his  * 

authority  by  ordering  judgment  to  be  entered  up.     *     *     This        [  77  ] 
being  an  action  of  ejectment,  the  real  object  of  which  is  to  settle 
the  title  to  the  property,  the  parties  must  have  intended  to  give  the 
arbitrator  the  power  to  direct  judgment  to  be  entered  up  for  the 
successful  party. 

(WiGHTMAN,  J. :  Is  there  any  case  to  be  found  in  which  it  has  « 

been  decided  that  an  arbitrator  may,  of  his  own  authority,  order  a 
judgment  to  be  signed?  I  entertain  no  doubt  that  in  directing 
a  judgment  to  be  signed,  he  has  exceeded  his  jurisdiction.) 

If  such  be  the  opinion  of  the  Court,  it  is  submitted,  secondly,  that 
that  part  of  the  award  which  relates  to  signing  judgment  may  be 
•Expunged,  and  the  award  still  stand  good  as  to  the  rest.  It  will 
then  read  thus,  ''that  the  plaintiff  do  recover  a  plot  or  parcel  of 
ground,"  &c.,  describing  it. 

(WiGHTMAN,  J. :  How  is  such  an  award  to  be  enforced  ?) 

Either  by  attachment  or  action. 

(WiGHTMAN,  J. :  How  ♦could  you  have  an  attachment  for  non-        [  •78  ] 
performance,  when  there  is  no  time  specified  within  which  the 
defendant  is  to  give  the  land  up  ?} 
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Dob  d.       The  defendant  is  bound  to  give  it  up  on  demand ;  as  in  the  case 
,..  where  a  sum  of  money  is  awarded  to  be  paid,  and  no  time  specified 

C^^-  for  the  payment,  the  Court  will  enforce  its  payment  by  attachment 
after  demand  made.  *  *  In  the  present  case,  it  is  submitted 
that  the  Court  will  allow  the  award  to  stand,  leaving  its  validity 
open  to  future  discussion,  whenever  the  plaintiff  attempts  to  enforce 
it  by  action  or  attachment. 

Lushf  in  support  of  the  rule : 

It  being  clear  that  the  judgment  must  be  set  aside,  the  question 
is,  whether  the  award  ought  to  be  permitted  to  stand  ?  It  is  sub- 
mitted, that  as  the  arbitrator  does  not  award,  independently  of  the 
judgment,  that  the  plaintiff  should  recover  the  premises,  that 
portion  of  his  award  cannot  be  separated  from  the  rest,  so  as  to 
leave  a  good  award  standing.  In  Donlan  v.  Brett  (i),  a  cause,  after 
being  set  down  for  trial,  was  referred  by  a  Judge's  order,  with  all 
matters  in  difference  between  the  plaintiff  and  the  defendant,  to  an 
arbitrator,  the  costs  of  the  suit  to  abide  the  event  of  -the  award. 
The  order  of  reference  contained  no  power  to  order  a  verdict  to  be 
[  ^19  ]  entered.  The  arbitrator,  however,  awarded  that  a  verdict  ♦should 
be  entered  for  the  plaintiff  for  a  sum  named,  and  did  not  award 
that  any  sum  was  due  or  to  be  paid  to  the  plaintiff  by  the  defendant ; 
and  he  further  awarded,  that  as  to  the  matters  in  difference,  nothing 
was  due  to  either  party.  The  order  having  been  made  a  rule  of 
Court,  this  Court  refused  to  grant  an  attachment  for  not  paying  the 
sum  named  and  costs.  So  in  Hawkyard  v.  Stocks  (2),  a  cause,  after 
issue  joined,  having  been  referred  to  arbitration,  but  no  power 
given  to  award  a  verdict^  the  arbitrator  awarded  a  verdict  to  be 
entered  for  the  defendants,  and  directed  the  plaintiffs  and  the 
defendants  respectively  to  execute  mutual  releases  of  all  manner 
of  actions,  &c.  And  it  was  held  that  the  award  must  be  set  aside 
for  excess  of  authority,  and  that  that  portion  of  it  which  ordered  a 
verdict  to  be  entered  could  not  be  rejected  as  redundant. 

(WioHTMAN,  J. :  But  that  decision  proceeded  on  the  ground  that 
if  it  were  rejected,  the  meaning  of  the  arbitrator  with  respect  to 
awarding  the  costs  would  not  have  been  fulfilled.) 

Here  the  award  is,  that  the  plaintiff  is  to  recover  **  under  the  judg. 
ment."    Those  words  are,  therefore,  a  necessary  portion  of  the  award- 

(1 )  41  E.  E.  453  (2  Ad.  &  El.  344 ;  (2)  69  E.  E.  885  (2  Bowl.  &  L.  936). 

4  Nev.  &  M.  854). 


Cox. 
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WiGHTMAN,  J.  :  DOI  d. 

BODT 

If  all  mention  of  a  judgment  be  strack  oat  of  this  award,  it  will  ^r. 
read  thus :  '*  I  do  award/'  &c.,  "  that  the  plaintiff  do  recover  a  plot 
or  parcel  of  land,  situate/'  &c.,  describing  it.  Then  as  to  the 
intention  being  altered,  it  could  only  be  with  respect  to  the  costs  of 
the  action,  and  those  the  arbitrator  has  expressly  found  in  the 
plaintiff's  favour.  I  shall,  therefore,  decline  to  make  any  order  as 
to  the  award,  leaving  the  parties  to  their  respective  rights  ;  but  the 
rule  will  be  absolute  as  to  such  part  as  relates  to  setting  aside  the 
judgment  signed  in  the  action  of  ejectment. 

Ride  absolute  to  set  aside  the  judgment  without  costs, 
and  discharged  as  to  the  residue. 


BOOSEY  V.   DAVIDSON.  iws. 

(4  Dowl.  &  L.  147—156.)  [  147  -j 

In  an  action  on  the  case  for  an  infringement  of  the  copyright  of  a  certain 
book,  the  defendant  pleaded  several  pleas,  denying  that  the  plaintiff  was 
the  proprietor  of  the  copyright ;  that  there  was  any  copyright  subsisting ; 
that  the  books  were  first  published  in  England ;  and  that  the  copies  com- 
plained of  were  unlawfully  printed.  Held,  on  application  by  the  plaintiff 
to  have  the  notice  of  objections,  delivered  with  the  defendant's  pleas  under 
the  5  &  6  Vict.  c.  45,  s.  16,  amended,  that  the  alleged  first  publication 
having  taken  place  abroad,  and  so  far  back  as  the  year  1831,  it  was  sufficient 
for  the  defendant  to  state  the  year  of  the  first  publication,  and  that  it  was 
not  necessary  that  he  should  specify  the  day  or  month. 

But  that  he  was  bound  to  state  the  name  of  the  party  whom  he  alleged 
to  be  the  proprietor  or  first  publisher,  the  title  of  the  work,  the  place 
where,  and  the  time  when,  the  first  publication  took  place. 

Held  also,  that  he  was  not  entitled  to  object  that  **some  person  whose 
name  is  to  the  defendant  unknown,  and  not  the  plaintiff,  was  the  proprietor 
of  the  said  copyright." 

Nor  **  that  the  plaintiff  was  not  himself  the  author." 

Nor  '*  that  the  work  was  not  first  printed  or  published  in  the  British 
dominions." 

Nor  that  the  plaintiff  never  acquired  any  title  by  assignment  **  or  other- 
wise," to  the  copyright. 

Nor  that  there  was  no  *'  valid  "  assignment,  &c. 

Nor  **that  there  is  no  copyright  in  a  work  first  published  out  of  the 
British  dominions,  under  such  circumstances  as  the  books  in  question  were 
published." 

But  that  he  might  object  that  A.  B.,  ''if  any  one,  and  not  the  plaintiff," 
was  the  proprietor. 

And  that  at  the  time  of  committing  the  alleged  grievances  *'  no  copy- 
right" in  the  work  *'  was  subsisting." 

[It  is  thought  sufficient  to  preserve  the  head-note  of  this  case. 
The  reasons  for  the  judgment  appear  only  in  the  interlocutory 
remarks  of  Wiohtman,  J.  at  p.  158 :     ''It  may  be  a  hardship  upon 
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B006ET  the  defendant,  bat  the  Act  is  imperative,  that  if  his  defence  be  that 
DATmoM.  ^^®  plaintiff  '  is  not  the  proprietor/  then  he  '  shall  specify  in  such 
notice  the  name  of  the  person  who  he  alleges  to  have  been  the 
author  or  first  pablisher  of  each  book,  or  the  proprietor  of  the  copy- 
right  therein.'  *  *  The  Copyright  Act  throws  on  a  defendant,  if 
he  seek  to  defend  the  infringement,  on  the  ground  that  the  plaintiff 
is  not  the  proprietor,  the  ontu  of  showing  who  is,  in  order  that  the 
plaintiff  may  not  be  taken  by  surprise  at  the  trial." — F.  P.] 


1846.  BOTTOMLEY  v.  BUCKLEY  and  Another  (1). 

["^  J  (4  Dowl.  &  L.  157—162.) 

Where  an  award  is  made  on  a  submission  by  order  of  reference  at  Nisi 
Prius,  the  order  of  reference  does  not  belong  exdusiyely  to  either  party, 
but  the  party  holding  it  holds  it  for  the  benefit  of  both  parties,  and  is 
bound  to  produce  it  in  order  to  its  being  made  a  rule  of  Court. 

Where  a  submission  was  by  order  of  reference  at  Nisi  Prius,  and  thf^ 
defendants  in  whose  favour  the  award  was  made  had  possession  of  the 
order  of  reference,  and  although  requested  by  the  plaintiff,  delayed  making 
it  a  rule  of  Court  till  it  was  too  late  to  move  within  the  time  ordinarily 
limited  for  setting  aside  an  award;  the  Court  ordered  the  defendants 
either  to  make  the  order  of  reference  a  rule  of  Court,  or  to  file  it  with 
one  of  the  Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of  Court, 
and  allowed  the  plaintiff  to  move  to  set  the  award  aside  in  a  subsequent 
Term,  nunc  pro  tunc. 

This  was  a  rule  calling  on  the  defendants  to  show  cause  why  the 
plaintiff  should  not  have  until  the  next  Term  to  move  to  set  aside 
the  award  in  this  cause,  and  why  the  said  rule,  when  granted, 
should  not  be  drawn  up  as  of  this  day,  and  why  the  said  defendants 
or  their  attorney  should  not  make  the  order  of  reference  a  rule  of 
this  Court,  or  why  the  defendants  or  their  attorney  should  not  forth- 
with file  with  the  Masters  of  this  Court  the  original  order  of 
reference  made  in  this  cause,  in  order  that  the  same  may  be  made 
a  rule  of  Court. 

It  appeared  from  the  affidavits  in  support  of  the  rule,  that  this 
was  an  action  on  the  case  for  obstructing  the  working  of  a  mill,  by 
erecting  a  weir  in  a  river,  to  a  greater  height  than  the  defendants 
were  entitled  to  do.  The  defendants  had  pleaded  the  general  issue. 
After  issue  joined,  a  Judge's  order,  of  the  date  of  the  16th  of  April, 
1844,  was  made  by  consent,  ''  that  the  said  cause,  and  also  all 
matters  in  difference  between  the  parties  respecting  a  certain  weir 
mentioned  in  the  declaration,  should  be  referred  to  the  award,"  &c. 

(1)  E.  S.  C.  Ord.  LXrV.  r.  7. 
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of  two  arbitrators,  with  power  to  appoint  an  nmpire,  by  memoran-    Bottomlit 

dam  under  their  hands,  to  be  indorsed  on  the  said  order.    The     buorlkt. 

arbitrators  to  make  their  award  on  or  before  the  last  day  of  Easter 

Term  then  next  ensuing,  or  on  or  before  such  further  or  ulterior 

day  as  the  said  arbitrators,  or  any  two  of  them,  should  ultimately 

appoint  and  signify  in  writing  imder  their  hands,  to  be  ♦indorsed       [  *^^  1 

on  the  said  order ;  or  the  said  Court  of  Queen's  Bench,  or  one  of 

the  Judge's  thereof,  should  order.    That  the  arbitrators  accordingly 

api)ointed  an  umpire  by  memorandum  under  their  hands,  indorsed 

on  the  order.    That  by  several  indorsements  on  the  said  order,  the 

arbitrators  duly  enlarged  the  time  of  making  their  award  to  the 

14th  of  April,  1845.     That  on  or  about  the  29th  of  March,  1845, 

the  defendants'  attorney  called  on  the  plaintiff's  attorney,  and 

stated  that  the  umpire  had  not  been  able  to  make  his  award,  and 

requested  the  plaintiff's  attorney's  consent  to  a  further  extension  of 

time,  and  the  latter  accordingly  gave  a  written  consent  for  fourteen 

days  further  time  for  making  the  award.      That  upon  the  15th  day 

of  April,   the  attorney  for  the  plaintiff   was    informed    by  the 

defendants'  attorney  that  the  award  had  been  made,  and  was  lying 

at  the  office  of  Messrs.  Worthington  and  Hamilton,  the  attorneys  of 

the  umpire.     That  accordingly  he  went  there  for  the  purpose  of 

taking  it  up,  and  then  offered  to  take  it  up,  and  to  pay  for  the 

same,   but  that  Messrs.  Worthington  and  Hamilton  refused  to 

deliver  it  up,  alleging  that  they  considered  that  it  belonged  to  the 

defendants.      That  he  subsequently  waited  on  them  to  obtain  back 

the  order  of  reference,  which  contained  the  several  indorsements 

enlarging  the  time  for  making  the   said   award,   when  he  was 

informed  that  the  same  had  been  delivered  to  the  defendant's 

attorney,  with  the  original  award.     That  on  the  5th  of  May  he 

waited  upon  the  defendant's  attorney  and  requested  him  to  return 

the  said  original  order  of  reference.     The  defendant's  attorney  at 

first  denied  it  was  in  his  possession,  but  afterwards  refused  to  give 

it  up ;  and  when  applied  to  for  a  copy  of  the  order  of  reference  with 

the  indorsements  upon  it,  he  promised  to  give  a  copy ;  but  learning 

that  the  object  was  to  have  it  made  a  rule  of  Court,  he  said  he 

would  send  up  the  original  order  to  his  town  agents,  to  deal  with  it 

as  they  might  think  proper.     That  upon  calling  on  the  6th  of  May 

at  the  town  agents  of  the  defendants'  attorney,  they  admitted  that 

they  had  received  the  order  of  reference  from  *the  defendants'       [•IWI 

attorney,  but  refused  to  give  it  up ;  but  promised,  if  upon  looking 

over  the  papers  they  found  them  to  be  correct,  that  they  would 
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BoTTOMLBY  themselves  get  the  order  made  a  rule  of  Coart  in  the  coarse  of  the 
BucKUET.  ^^y-  ^^^^  ^  ^^^  evening  of  the  same  day»  upon  calling  again,  they 
saw  the  clerk  of  the  town  agents,  who  acknowledged  that  it  bad  not 
been  made  a  rule  of  Court,  and  refused  to  give  it  up  to  the  plaintiff 
for  that  purpose.  The  affidavits  also  negatived  that  the  order  bad 
been  made  a  rule  of  Court,  and  showed  that  the  award  was  bad  for 
an  excess  of  authority  in  the  arbitrator,  in  awarding  on  a  matter  not 
in  difference  between  the  parties,  nor  included  in  the  submission. 

In  Easter  Term,  1845,  Watson  obtained  the  above  rule  on  the 
7th  of  May. 

The  affidavits  in  answer  denied  that  the  only  matter  in  difference 
between  the  parties  was  that  alleged  on  the  part  of  the  plaintiff, 
and  showed  the  grounds  on  which  the  defendants  contended  that 
the  award  might  be  sustained.  They  stated  that  the  attorneys  of 
the  umpire  had  refused  to  give  up  the  award  when  the  plaintiff  *s 
attorney  applied  for  it  on  the  17th  of  April,  only  because  they 
understood  that  an  arrangement  had  been  made  between  the 
attorneys  on  both  sides  to  attend  together  to  take  up  the  award  on 
the  18th  of  April,  which  was  in  point  of  fact  the  case.  They  showed 
also,  that  upon  the  second  interview  on  the  6th  of  May,  the  clerk  of 
the  defendants'  town  agents  stated  as  the  reason  for  not  having  got 
the  order  of  reference  made  a  rule  of  Court,  that  upon  looking  over 
the  papers  it  was  found  that  there  were  no  affidavits  verifying  the 
indorsements  of  the  enlargement  of  the  time  of  making  the  award ; 
that  a  letter  was  written  by  that  evening's  po^t  to  the  defendants' 
attorney  to  send  up  the  necessary  affidavits.  That  they  did  not 
then  give  up  the  rule  to  the  plaintiff's  attorney  ;  because  if  made  a 
rule  of  Court,  it  would  not  enable  the  defendants  to  enforce  the  per- 
il *160  ]  formance  of  the  award  if  it  ^should  become  necessary,  unless  the 
indorsements  enlarging  the  time  for  making  the  award  were  also 
made  a  part  of  the  rule.  The  affidavits  also  stated  that  the  parties 
were  not  aware  of  the  award  having  been  made  till  the  15th  of 
April,  and  that  it  was  taken  up  by  the  defendants'  attorney  on  the 
18th  of  April ;  and  they  stated  some  reasons  for  believing  that  the 
plaintiff 's  attorney  was  aware  of  the  effect  of  its  contents  on  the 
16th  of  April. 

In  Michaelmas  Term,  1845, 

Jervis  showed  cause : 
(He  objected,  first,  that  as  the  rule  only  asked  for  the  plaintiff  to 
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have  till  the  next  Term  (Trinity  Term)  to  move  to  set  aside  the  bottomlby 
award,  and  that  Term  had  elapsed,  the  Court  would  not  grant  a  buoklby. 
rule  which  would  be  of  ne  effect  when  granted.  But  the  Court 
intimated  that  they  thought  they  had  power  to  mould  the  rule 
accordingly,  as  it  had  stood  over  by  consent.  Upon  which  he  did 
not  further  press  that  objection.)  He  then  contended  that  the 
defendants  had  done  all  that  they  could  be  required  to  do,  in  offering 
to  make  the  order  a  rule  of  Court  as  soon  as  they  got  the  proper 
affidavits.  It  could  not  be  expected  that  they  should  make  it  a  rule 
of  Court  in  such  a  way  as  would  enable  the  plaintiff  to  move  to  set 
it  aside,  but  not  authorize  them  to  move  to  enforce  it.  If  it  were 
objected  that  by  the  delay  thus  created  the  plaintiff  had  been 
deprived  of  the  power  of  moving  to  set  aside  the  awai*d  within  the 
time  limited  for  such  motions,  the  plaintiff  could  only  blame  him- 
self for  lying  by  till  the  5th  of  May  before  he  made  any  application 
for  that  purpose.  The  time  has  now  elapsed  within  which  a  motion 
to  set  aside  the  award,  can  be  made. 

Watson,  in  support  of  the  rule : 
The  plaintiff  has  been  guilty  of  no  delay. 

(Patteson,  J. :  How  do  you  account  for  the  interval  between  the 
15th  of  April  and  the  5th  of  May  ?) 

The  plaintiff  could  not  take  steps  for  setting  aside  the  award  until 

he  was  aware  of  its  terms.    He  applied  to  the  *umpire  to  take  up       ^        ^ 

the  award,  and  was  refused.    He  went  again  and  demanded  the 

order  of  reference,  and  found  it  had  been   handed  over  to  the 

defendants.     He  then  goes  to  the  defendants'  attorney  and  asks  for 

the  order  of  reference,  in  order  to  make  it  a  rule  of  Court ;  and 

instead  of  being  informed  by  them  that  they  will  not  make  it  a  rule 

of  Court  in  time  for  him  to  move,  they  keep  him  in  negotiation  till 

the  last  day,  when  he  makes  the  present  application  to  the  Court. 

The  defendants  have  no  right  to  retain  the  order  of  reference.     It 

belongs  as  much  to  the  plaintiff  as  to  them. 

(Patteson,  J.  :  It  is  a  document  held  for  the  benefit  of  both 
parties.) 

This  is  not  strictly  the  ease  of  a  submission  under  the  statute  (i), 

(1)  See   Hayward    v.   PhiUips,    45    E.    E.   42)    (6    Ad.    &    El.    119;     1 
Nev.  &  P.  288). 
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BoTTOMLEv  and,  therefore,  the  Court  has  power  to  allow  the  motion  to  be  mad» 
BuoKLKT.  after  the  Term  has  elapsed.  The  case  of  Rogers  v.  Baltimore  (i) ,  is  an 
authority  for  that  position.  The  marginal  note  in  that  case  is  '*  the 
Coart  is  not  limited  by  time  from  setting  aside  an  award  founded 
on  a  submission  by  rule  of  Court  in  an  action  pending,  where  there 
has  been  a  plain  mistake  of  the  arbitrator,  although  the  application 
be  not  made  in  the  Term  next  after  the  making  of  the  award.  Bui 
in  ordinary  cases  they  will  look  to  the  Umitation  of  time  given  by 
the  statute  9  &  10  W.  &  M.  c.  15,  as  a  rule  to  guide  their  discretion 
as  to  the  time  of  reviewing  awards." 

(Pattbson,  J.,  referred  to  Jte  Perring  (2),  where  it  was  held  that  if 
from  the  misconduct  of  one  of  the  parties  to  an  award,  the  sub- 
mission could  not  be  made  a  rule  of  Court  so  as  to  enable  the 
opposite  party  to  make  it  a  rule  of  Court  before  the  last  day  but 
one  of  the  first  Term  after  the  award,  the  Court  would  enlarge  the 
time  for  a  motion  to  set  it  aside  until  the  following  Term.) 

[  *162  ]  The  excuse  ^alleged  by  the  defendants'  town  agents,  that  they  had 
not  the  affidavits  verifying  the  enlargement  of  time  for  making  the 
award,  is  clearly  insufficient,  as  far  as  the  plaintiff  is  concerned ;  for 
in  moving  to  set  aside  an  award,  the  party  moving  is  not  bound  to 
make  the  enlargement  part  of  the  rule  of  Court. 

Cur.  <idt\  vult. 

Pattbson,  J.  : 

I  have  looked  at  the  authorities  cited  in  this  case,  and  am  of 
opinion  that  the  rule  must  be  made  absolute  to  allow  the  plaintiff 
to  move  to  set  aside  the  award  as  of  Easter  Term  last.  The  defen- 
dants must  either  themselves  make  the  order  of  reference  a  rale  of 
Court,  or  file  it  with  the  Master,  so  as  to  enable  the  plaintiff  to  do  so. 
I  consider  that  when  the  umpire  made  the  award,  after  indorsing 
on  it  the  enlargement  of  the  time  of  making  his  award,  it  did  not 
belong  to  either  party  exclusively  ;  but  must  be  held  for  the  benefit 
of  both  parties.  If  the  plaintiff  makes  it  a  rule  of  Court,  he  need 
not  make  the  enlargement  a  part  of  his  rule ;  but  if  the  defendants 
do,  they  must.    The  plaintiff  must  have  till  the  end  of  the  present 

Term  to  make  his  motion. 

Rule  abBoluU  accordingly  (3). 

(1)  16  B.  E.  592  (6  Taunt  111 ;  1      848,  n.). 

Marsh.  471).  (3)  The  role  was  drawn  up  in  the 

(2)  3  Dowl.  98.  See  Re  Plews  and  foUowing  form :  <<  It  is  ordered  that 
Middletmi,  66  R  E.  p.   575  (6  Q.  B.      the    plaintiff  be  at  liberty  to   move 
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STONES  V.  BTEON(l).  ma. 

(4  DowL  &  L.  393—395 ;  S.  C.  1  B.  C.  Kep.  248 ;  16  L.  J.  Q.  B.  32  ;  11  Jur.  44.)        ["^j 

Where  a  party  makes  a  speech  and  conducts  a  case  as  an  advocate,  he 
cannot  afterwards  give  evidence  as  a  witness  in  the  same  cause. 

In  an  action  tried  before  the  undersheriff,  the  attorney  for  the  plaintiff 
opened  the  case  to  the  jury,  examined  the  witnesses,  made  a  speech  in  reply, 
and  afterwards  proposed  to  call  himself  as  a  witness,  to  refute  the  defence. 
His  evidence  was  objected  to  by  the  defendant,  but  received  by  the  under- 
sheriff,  and  a  verdict  was  returned  for  the  plaintiff :  Held,  that  the  Court 
would  grant  a  new  trial. 

IJDALL  had  obtained  a  rule  (2)  calling  on  the  plaintiff  to  show 
cause  why  the  verdict  which  had  passed  for  the  plaintiff  at  the 
trial  of  the  above  cause  before  the  Undersheriff  of  Middlesex  should 
not  be  set  aside,  and  a  new  trial  be  had  between  the  parties. 

This  was  an  action  of  assumpsit  by  indorsee  against  indorser  of 
a  bill  of  exchange  for  lOZ.,  with  a  count  upon  an  account  stated. 
The  defendant  had  pleaded  that  he  had  no  notice  of  dishonour, 
and  that  time  had  been  given  to  the  acceptor.  At  the  trial,  which 
took  place  before  the  Undersheriff  of  Middlesex  on  the  4th  of  June, 
1846,  the  plaintiff  appeared  by  his  attorney,  who  acted  as  his 
advocate,  and  the  defendant  by  counsel.  The  witnesses  having 
been  ordered  out  of  Court  at  the  commencement  of  the  case,  the 
plaintiff's  attorney  remained  as  being  his  advocate,  made  a  speech, 
and  called  his  witnesses,  and  after  the  defendant's  counsel  had  also 
called  witnesses  and  closed  his  defence,  the  plaintiff's  attorney  made 
a  speech  in  reply,  and  then  proposed  to  call  himself  as  a  witness  to 
contradict  the  defence  set  up.  This  was  objected  to  by  the  defen- 
dant's counsel,  but  overruled  by  the  undersheriff,  and  the  evidence 
was  received.  The  counsel  for  the  defendant  declined  to  cross-examine 
him.  (It  was  also  objected  at  the  trial  that  there  was  no  sufficient 
evidence  of  notice  of  dishonour.  That  objection  was  also  over- 
ruled.) The  jury  having  found  a  verdict  for  the  plaintiff,  damages 
8Z.  &8.y  the  above  rule  was  accordingly  obtained,  against  which 

during  the  present  Term,  to  set  aside  On  a  subsequent  day  in  the  same 
the  award  in  this  cause,  and  in  the  event  Term,  JFa^^on  obtained  a  rule  niai  to 
of  this  Court  granting  a  rule,  that  the  set  aside  the  award,  which  was  accord- 
same  may  be  drawn  up  and  bear  date  ingly  drawn  up  as  of  the  7th  of  May, 
as  of  Wednesday,  the  7th  of  May,  in  1845.  It  came  on  for  argument  in 
Easter  Term  last  past.  And  it  is  further  Easter  Term,  1846,  when  the  rule  was 
ordered  that  the  defendants  or  their  made  absolute  on  terms, 
attorney  do  make  the  order  of  refer-  (1)  See  Cobhett  v.  Hudson  (1852)  1 
ence  in  this  cause  a  rule  of  this  Court,  E.  &  B.  11,  12,  22  L.  J.  Q.  B.  11,  per 
and  that  the  same  bear  date  as  of  the  Campbell,  Ch.  J. 
last  mentioned  day."  (2)  In  Trinity  Term  last. 
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Stokks  Petersdorff  now  showed  cause : 

V. 

btbon.  (He  proceeded  to  argue  that  the  proof  of  notice  of  dishonour 

which  was  given  was  sufScient.)  With  respect  to  the  plaintiff's 
attorney  having  acted  both  in  the  character  of  advocate  and  witness, 

[  *394  ]  he  ^contended,  that  however  improper  and  inconvenient  such  a 
course  might  be,  it  was  no  sufficient  ground  alone  for  the  Court 
to  grant  a  new  trial;  since  the  Court  would  never  grant  a  new 
trial  where  the  result  would  be  the  same,  which  it  would  be  here, 
as  upon  a  new  trial  the  plaintiff's  attorney  might  become  competent 
as  a  witness  by  ceasing  to  act  as  advocate. 

UdaU,  in  support  of  the  rule : 

(He  submitted  that  the  proof  given  of  notice  of  dishonour  was 
insufficient.)  With  respect  to  the  other  objection  he  argued,  that 
it  would  be  a  practice  attended  with  the  most  mischievous  conse- 
quences, if  an  attorney  or  any  other  person,  acting  as  the  advocate 
of  a  party,  could  afterwards  present  himself  before  the  jury  as  a 
witness  to  support  those  statements  he  had  been  making  in  the 
course  of  his  speech.  The  characters  of  an  advocate  and  a  witness 
should  be  sedulously  kept  apart.  The  one  was  a  person  zealously 
and  warmly  espousing  the  interests  of  his  client;  the  other  a 
person  sworn'  fairly  and  impartially,  without  bias  or  favour  to 
either  party,  to  tell  the  truth  of  what  he  had  witnessed  or  heard. 
The  jury  might  have  considerable  difficulty  in  separating  those 
statements  which  they  had  heard  from  a  person  as  advocate,  from 
those  which  they  had  heard  from  the  same  person  as  witness. 
There  is,  perhaps,  no  authority  that  can  be  cited  as  expressly  in 
point;  for  it  is  not  often  that  such  a  question  can  arise.  The 
nearest  case  is  that  of  Rex  v.  Brice{i).  There  a  prosecutor  in 
a  case  of  libel  was  not  permitted  to  act  as  advocate  at  the  trial, 
and  on  that  ground  he  moved  for  a  new  trial.  But  the  Cocbt 
refused  the  application,  giving  as  a  further  reason  the  following : 
**  Besides  the  prosecutor  may  be,  and  generally  is,  a  witness ;  and 
it  is  very  unfit  that  he  should  be  permitted  to  state,  not  upon  oath, 
facts  to  the  jury  which  he  is  afterwards  to  state  to  them  on  his 
[  *S96  ]  oath;"  *and  Baylet,  J.,  added,  'Hhat  he  remembered  a  case  where 
Lord  Ellenbobouoh  had  allowed  the  prosecutor  to  address  the  jury, 
and  afterwards,  on  being  spoken  to  on  the  subject  by  the  other 
Judges,  expressed  his  conviction  that  he  had  done  wrong  "  (2). 

(1)  2  B.  &  Aid.  606 ;  1  Chit.  352.  the  only  instance  in  which  he  had  been 

(2)  The  learned  counsel  stated  that      able  to  find  that  such  a  proceeding  had 
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Pattbson,  J.:  Stow 


«. 


I  would  rather  decide  this  case  upon  general  grounds,  than      Btbon. 
upon  the  question  of  whether  or  not  the  notice  of  dishonour  was 
sufficient. 

Here  the  attorney  for  the  plaintiff  makes  a  speech  and  conducts 
the  cause  as  his  advocate,  and  examines  the  witnesses,  and  addresses 
the  jury  in  reply  to  the  defendant's  counsel,  and  afterwards  calls 
himself  as  a  witness.  I  must  say  that  I  do  not  think  that  such  a 
course  of  proceeding  is  proper,  or  consistent  with  the  due  adminis- 
tration of  justice.  It  seems  to  me,  therefore,  that  his  evidence 
ought  not  to  have  been  received,  and,  having  been  received,  that 
there  ought  to  be  a  new  trial. 

Rule  absolute  (l). 


HOBSON  V.  STEWAET  (2).  im. 

(4  Dowl.  &  L.  589—592  ;  S.  C.  1  B.  C.  Bep.  288 ;  16  L.  J.  Q.  B.  145.)  [  689  ] 

After  issues  joined  in  an  action  of  trover,  on  the  pleas  of  Not  gmlty,  and 
not  possessed,  **  all  matters  in  difference  in  the  cause  between  the  parties," 
were  referred  by  order  of  reference  to  arbitration,  *'  the  costs  of  the  cause 
to  abide  the  eyent."  The  award  directed  that  *'  the  said  cause  shall  cease 
and  be  no  further  prosecuted,  and  that  the  said  defendant,"  &c.,  "shall 
pay  to  the  said  plaintiff,"  &c.,  **  on,"  &c.,  "  the  sum  of  145/. " :  Held,  on 
motion  to  set  aside  the  award,  that  there  was  a  sufficient  finding  on  the 
issues,  on  which  the  costs  might  be  taxed;  and  that  that  part  of  the  award 
which  directed  a  stay  of  proceedings  might  be  treated  as  surplusage. 

This  was  an  action  of  trover  for  certain  scrip  shares  or  certi- 
ficates in  a  Railway  Company,  entitled  the  Goole,  Doncaster,  and 
Sheffield  and  Manchester  Bailway  Company ;  to  which  the  defen- 
dant pleaded  the  general  issue,  and  that  the  plaintifif  was  not 
possessed ;  upon  which  issues  were  joined. 

The  cause  was  referred  by  an  order  of  Pollock,  C.  B.,  on  the       [  590  ] 

been  permitted,  was  in  the  trial  of  Sir  (1)  This  case  was  referred  to,  and 
Thomtu  More,  in  the  time  of  Henry  acted  upon,  in  a  subsequent  case  of 
the  Eighth,  when  the  then  Solicitor^  Deane  y.  Packtoood^  in  Hilary  Term, 
Oeneraly  who  was  conducting  the  pro-  1847,  before  Mr.  Justice  Erie,  in  this 
aecution  against  that  eminent  man,  Court.  There  the  attorney  for  the 
<<  to  his  eternal  disgrace,"  to  use  the  plaintiff,  after  opening  the  case,  ten- 
words  of  Lord  Campbell,  in  relating  dered  himself  and  was  admitted  as  a 
the  fact  in  his  Lives  of  the  Chancellors,  witness.  And  Mr.  Justice  E&LB  made 
voL  1,  p.  574,  **  and  to  the  eternal  dis-  absolute  a  rule  for  a  new  trial  on  this 
grace  of  the  Court  who  permitted  such  ground. 

an  outrage  on  decency,  left  the  Bar  (2)  Humphreys  v.  Pearce   (1852)  7 

and  presented  himself  as  a  witness  for  Ex.  696,  698,  22  L.  J.  Ex.  120. 
the  Crown." 
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H0B80K  8th  of  August,  1846,  which  ordered,  ''that  all  matters  in  dil- 
Stbwabt.  ference  in  this  cause,  between  the  parties  thereto,  shall  be 
referred  to  the  award,  order,"  &c.,  of  two  arbitrators  therein 
named,  with  power  to  appoint  an  umpire  to  decide  in  case  of 
difference  between  them ;  *'  the  costs  of  the  cause  to  abide  the 
event,"  and  ''  the  costs  of  the  reference  and  award,  and  all  other 
costs  and  charges  incidental  thereto,  to  be  in  the  discretion  of  the 
arbitrators."  The  arbitrators  accordingly  made  their  award  on 
the  18th  of  November,  1846,  by  which  they  directed,  that  "  the 
said  cause  shall  cease  and  be  no  further  prosecuted,  and  that  the 
said  defendant,  Duncan  John  Stewart,  his  executors  or  adminis- 
trators, shall  pay  to  the  said  plaintiff,  Thomas  Hobson,  on  the 
80th  day  of  November  instant,"  at  <bc.,  ''  the  sum  of  1452.,  and 
that  one  moiety  of  the  costs  of  the  said  reference,  and  of  this  our 
award,  shall  be  borne  and  paid  by  the  said  Thomas  Hobson,  and 
the  other  moiety  thereof  shall  be  borne  and  paid  by  the  said  John 
Duncan  Stewart." 

Crompton  now  moved  for  a  rule  nisi  to  set  aside  the  award,  on 
the  following  grounds ;  that  the  action  was  not  decided ;  that  it 
does  not  appear  by  the  award  whether  the  plaintiff  or  the  defen- 
dant is  entitled  to  the  costs  of  the  action  or  of  the  issues,  or 
to  any  and  what  part  thereof,  or  in  whose  favour  the  event  of  the 
action  is  decided  ;  and  that  the  arbitrators  had  no  power  to  enter  a 
stet  proc€88U8j  and  that  they  did  not  determine  the  action  by  so 
doing.  He  submitted  that  the  arbitrators,  in  directing  that  the 
defendant  should  pay  to  the  plaintiff  a  sum  of  money,  had  not 
sufficiently  determined  the  issues  between  the  parties,  or  the  event 
of  the  cause,  upon  which  the  taxation  of  costs  was  to  proceed. 
The  case  of  Stoneheicer  v.  Fairar  (i)  is  an  authority  that  where,  in 
an  action  where  several  issues  are  joined,  the  costs  are  to  abide 
[  *59i  ]  the  event,  the  award  ought  to  contain  a  ^distinct  finding  on  each 
issue ;  and  the  rule  is  so  laid  down  by  Mr.  Watson,  in  his  work  on 
Awards,  p.  222, 2nd  edition.  Besides,  here  there  is  nothing  to  show 
that  the  sum  so  awarded  is  awarded  in  respect  of  the  cause  of  action. 

(Eble,  J. :  The  reference  is  only  "  of  all  matters  of  difference  in 
the  cause.") 

There  might  be  a  dispute   between  the  parties  with  regard  to 
interlocutory  costs  in  the  action. 

(1)  66  R.  E.  644  (6  Q.  B.  730). 
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(Eblb,  J. :  There  is  no  distinction  between  a  reference  of  "  the      Hobbov 
cause,"  and  "  all  matters  in  difference  in  the  cause.")  Stbwast. 

At  any  rate  the  award  is  bad  for  excess  of  authority,  in  directing 
that  the  action  should  cease  and  be  no  further  prosecuted. 

(Eblb,  J. :  May  not  that  be  treated  as  surplusage  ?  (i) ) 

Cur.  adv.  wit. 
Eble,  J. : 

This  was  an  action  of  trover,  to  which  the  defendant  had 
pleaded  two  pleas ;  first,  Not  guilty,  and  secondly,  not  possessed. 
After  issue  joined,  the  cause  was  referred  to  arbitration  by  a 
Judge's  order,  ''all  matters  in  difference  in  the  cause"  being 
referred  to  the  award  of  certain  arbitrators  therein  named,  "  the 
costs  of  the  cause  to  abide  the  event."  The  arbitrators  accord- 
ingly made  their  award,  by  which  they  directed  that  the  action 
''  should  cease  and  be  no  further  prosecuted,"  and  that  the  defen- 
dant," &c.,  ''should  pay  to  the  plaintiff  on,"  &c.,  "the  sum  of 
145Z.;"  but  whether  in  respect  of  the  cause,  or  not,  did  not  appear. 

A  rule  was  applied  for  to  set  aside  the  award  on  the  grounds, 
mainly,  that  the  issues  were  not  disposed  of,  and  that  the  event 
of  the  cause,  on  which  the  costs  depended,  was  not  sufficiently 
ascertained. 

There  is  a  class  of  cases,  of  which  Stonehewer  v.  Farrar  (2)  is 
one  of  the  latest,  which  decide,  that  wherever  the  costs  of  the 
cause  are  to  abide  the  event  of  the  award,  there  *ought  to  be  a  [  *i^  ] 
distinct  finding  by  the  arbitrator  on  each  issue ;  and  that  a  general 
finding  in  favour  of  one  party  is  not  sufficient.  But  in  all  those 
cases  in  which  an  award  has  been  set  aside  on  this  ground,  the 
general  finding  has  left  it  uncertain  how  the  costs  should  be 
taxed  upon  some  of  the  issues. 

In  the  present  case,  however,  that  is  not  so.  The  arbitrators 
have  found  here,  "  that  the  said  cause  shall  cease  and  be  no 
further  prosecuted,  and  that  the  defendant  should  pay  to  the 
plaintiff,"  &c.,  "  the  sum  of  145«." 

The  only  issues  between  the  parties  were  upon  mere  traverses 
of  the  plaintiff's  declaration.  An  award,  therefore,  which  finds 
that  the  plaintiff  is  entitled  to  recover  a  certain  sum,  must  decide 

(1)  See  Ward  v.  Hall,  61  R.  R.  833  697) ;  KendHck  v.  Davies,  49  E.  E.  723 

(9  Dowl,  610) ;  Doe  d.   Body  v.  Cox,  (5  Dowl.  693). 

ante,  p.  872.     See  also  Doe  d.  Wmiams  (2)  66  B.  E.  544  (6  Q.  B.  730). 
V.  Richardson,  21  E.  E.  513  (8  Taunt. 
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HoBflON  those  issues  in  his  favour.  The  case  of  Harding  v.  Forshaw  (i) 
btiw'abt.  shows,  that  where  the  costs  are  to  abide  the  event,  and  the 
arbitrator  awards  that  the  plaintiff  had  no  cause  of  action  against 
the  defendant,  and  that  he  should  pay  the  defendant  a  certain 
sum,  there  is  a  sufficient  finding  of  the  event  of  the  cause,  and  the 
award  is  sufficiently  final. 

It  has  been  further  urged,  that  it  does  not  appear  upon  the  face 
of  this  award,  that  the  sum  awarded  was  in  respect  of  the  cause 
of  action  in  the  declaration  mentioned ;  but  ''  the  matters  in 
difference  in  the  cause  *'  only  were  referred ;  and  to  hold  that  the 
arbitrator  awarded  this  sum  of  money,  not  in  respect  of  the 
matters  in  difference  in  the  cause,  but  in  respect  of  some  matter  in 
regard  to  which  he  had  no  right  to  award,  would  be  to  make  an 
intendment  for  the  express  purpose  of  defeating  the  award. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  there  ought  to 
be  no  rule. 

m  Rule  refused  (2). 

1M7.  REG.  V.  The  INHABITANTS  or  WATFORD. 

[lis  1  (^  ^^^^-  *  ^-  ^^3—604 ;  S.  C.  1  B.  C.  Eep.  336 ;  11  Jur.  332.) 

A  Judge's  order  for  coste  of  the  prosecution  of  an  indictment  for  non- 
repair of  a  highway,  under  the  general  Highway  Act,  18^5  (5  &  6  WilL  IV. 
c.  50),  8.  95,  should  state  on  the  face  of  it,  out  of  what  funds  the  costs  are  to 
be  paid ;  and  where  it  did  not  do  so,  the  Court  set  the  order  aside. 

Semble,  that  it  should  also  state  the  amount. 

SembUf  that  where  an  indictment  is  preferred  at  the  Quarter  Sessions  by 
order  of  Special  Sessions,  and  is  removed  into  this  Court  by  the  defendants 
by  writ  of  certiorari,  and  is  then  tried  at  Nisi  Prius,  the  Judge  sitting  there 
is  a  ''Judge  of  assize,  before  whom  the  said  indictment  is  tried,"  within 
the  meaning  of  the  95th  section  of  the  Highway  Act,  1835  (5  &  6  Will.  LV. 
c.  50),  so  as  to  be  enabled  to  make  an  order  for  payment  of  the  costs  d  the 
prosecution. 

Where  the  order  was  made  to  pay  the  costs  to  '*  G.  H.  A.'*  (the prosecutor] 
**  or  his  attorney  "  :  SemUt^  that  the  order  was  not  bad,  because  "  G.  H.  A." 
was  dead  at  the  time  of  the  order  made. 

Semble,  that  it  need  not  appear  by  express  ayerment,  if  it  may  be  gatherod 
by  reasonable  implication  that  the  highway  in  respect  of  whidi  the  indict- 
ment is  preferred,  is  within  the  division,  for  which  the  justices  in  Special 
Sessions  were  sitting,  who  ordered  the  indictment  to  be  preferred. 

Semble,  that  it  is  not  necessary  that  the  Judge  should  state  on  the  face  of 
the  order,  the  facts  out  of  which  his  jurisdiction  arises. 

A  BULB  had  been  obtained  (a)  calling  on  the  prosecutor  to  show 
cause  why  an  order  made  by  the  Honourable  Mr.  Justice  MAni«E» 

(1)  46  B.  £.  333  (1  M.  &  W.  415;      858  )3Dowl.  &  L.  566). 

8.  a  4  DowL  761).  (3)  In  Hilary  Term,  1846. 

(2)  See  Oroabie  y.  HolmeSy  71  B.  B. 
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that  the  costs  of  this  prosecation  be  paid,  when  taxed,  to  the        Rso. 
prosecutor  George  Henry  Arnold,  Esq.,  or  his  attorney,  in  such  thb  Inhabi- 
manner  as  the  Act  directs,  should  not  be  set  aside :  upon  notice  of     ^^^™  <>f 

•r  WATFOBD. 

this  rule  to  be  given  to  the  attorney  or  agent    for    the    said 
prosecutor  in  the  mean  time. 

It  appeared  upon  the  affidavits  in  support  of  this  rule,  that  on 
the  81st  of  July,  1844,  an  information  had  been  laid  by  George 
Henry  Arnold,  Esq.,  against  George  Abbey,  of  Watford,  sur- 
veyor of  the  highways  of  the  parish  of  Watford,  in  the  county 
of  Northampton,  for  allowing  a  certain  part  of  the  Queen's  high- 
way, called  the  Old  Watling  Street  Boad,  alleged  to  be  situate  in 
the  said  parish  of  Watford,  to  be  out  of  repair.  That  upon 
information  being  heard  before  the  justices  for  the  division  of 
Daventry,  in  the  said  county  of  Northampton,  the  jurisdiction  of 
the  justices  was  objected  to,  on  behalf  of  the  surveyor,  on  the 
ground  that  the  liability  to  repair  was  in  question.  That 
thereupon  the  justices  made  the  following  order : 

Northamptonshire:  )  Be  it  remembered,  that  on  the  81st  day  of 
Division  of  Daventry.  J  July,  in  the  year  of  our  Lord  1844,  at 
Daventry,  in  the  county  of  Northampton,  and  within  the  division 
of  Daventry,  in  the  said  county,  *George  Henry  Arnold,  of  Ashby  [  •sw  ] 
St.  Ledger's,  in  the  said  county,  Esquire,  personally  came  before 
the  Bev.  John  Bose,  Clerk,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Northampton  and  division  of 
Daventry,  and  informed  the  said  John  Bose,  that  a  certain  part 
of  a  certain  highway,  situate  and  being  in  the  parish  of  Watford, 
in  the  said  county  of  Northampton,  called  the  Old  Watling  Street 
Boad,  commencing  at  the  cross-road  in  the  parish  of  Watford 
aforesaid,  leading  from  Daventry  in  the  said  parish  of  Watford 
aforesaid,  and  proceeding  thence  in  a  southerly  direction,  of 
the  length  of  808  yards  or  thereabouts,  to  a  certain  point 
dividing  the  said  parish  of  Watford  and  the  parish  or  hamlet  of 
Buckby  Murcott  in  the  said  county,  at  or  near  a  watercourse 
crossing  the  said  highway,  and  which  said  highway  adjoins  the 
lands  of  Thomas  Haynes,  on  the  east  side  thereof,  was  then  out  of 
repair,  and  was  not  well  and  sufficiently  repaired  and  amended, 
contrary  to  the  statute  in  that  case  made  and  provided ;  where* 
u  ponGeorge  Abbey,  of  Watford  aforesaid,  grazier,  the  surveyor  of 
the  highways  of  the  said  parish  of  Watford,  after  being  duly 
summoned  to  appear  before  her  Majesty's  justices  at  a  certain 
Special  Sessions  for  highways,  to  wit,  a  Special  Sessions  for  the 
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Bio.  highways  situate  within  the  division  of  Daventry,  the  same  being 
ThbImhabi-  ^^6  division  within  which  the  highways  for  the  said  parish  of 
Watpobd  Watford  are  situate,  appeared  in  conformity  with  such  summons 
before  us,  Thomas  Beeve  Thornton,  William  Watkins,  and  Bichard 
Howson  Lamb,  Esquires,  three  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Northampton,  and  in  and  for  the 
division  of  Daventry  aforesaid,  on  the  4th  day  of  September  in  the 
year  of  our  Lord  1844,  at  Daventry,  in  the  said  county,  within  the 
division  aforesedd,  the  same  being  a  Special  Sessions  for  the  high- 
ways situate  within  the  said  division  of  Daventry,  theretofore  duly 
appointed  and  then  held  pursuant  to  the  provisions  of  the  statute 
made  and  passed  in  the  Session  of  Parliament  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  King  William  the  Fourth,  intitaled, 
[  *595  ]  *"  An  Act  to  consolidate  and  amend  the  laws  relating  to  highways 
in  that  part  of  Great  Britain  called  England."  And  the  said 
George  Abbey  having  heard  the  matters  contained  in  the  said 
information,  then  and  upon  the  hearing  of  the  said  summons 
denied,  on  behalf  of  the  said  inhabitants  of  the  said  parish  of 
Watford,  the  duty  or  obligation  of  repairing  the  said  highway 
hereinbefore  and  in  the  said  information  mentioned;  whereupon 
we  the  said  justices  do,  in  pursuance  of  the  said  statute,  hereby 
direct,  that  a  bill  of  indictment  for  the  non-repair  of  the  said  high- 
way be  preferred  by  the  said  George  Henry  Arnold,  Esq.,  against 
the  inhabitants  of  the  said  parish  of  Watford,  and  that  the 
necessary  witnesses  in  support  thereof  be  subpoenaed  at  the  next 
general  Quarter  Sessions  of  the  Peace  to  be  holden  in  and  for  the 
said  county  of  Northampton.     Given,  &c.     Signed,  &c. 

Accordingly,  at  the  Quarter  Sessions  held  at  Northampton  in 
and  for  the  said  county  of  Northampton,  in  October,  1844,  an 
indictment  was  preferred  by  the  said  George  Henry  Arnold  against 
the  above  named  defendants,  for  suffering  a  certain  part  of  the 
common  and  ancient  Queen's  highway,  called  the  Old  Watling 
Street  Boad,  to  be  out  of  repair,  and  which  part  was  described  in 
the  indictment  as  follows  :  ^'  a  certain  part  of  the  said  common  and 
ancient  Queen's  highway  situate,  lying,  and  being  in  the  parish 
of  W^atford,  in  the  county]  of  Northampton,  commencing  at  and 
extending  from  the  northern  extremity  of  a  certain  close  in 
the  said  parish  of  Watford,  adjoining  the  said  common  highway, 
and  at  the  place  where  the  said  highway  is  met  and  intersected  by 
a  certain  cross-road  leading  from  Daventry  in  the  said  county  to 
Watford  aforesaid,  and  ending  upon  the  northern  side  of,  and  at  a 


YOi..  Lxxv,]   1847.    Q.  B,    4  DOWL.  <b  L.  595—597.  889 

distance  of  twenty-one  yards  in  a  northerly  direction  from,  a        Bbo. 
certain  watercourse,  flowing  across  the  said  common  and  public  thb  inhabi- 
Queen's  highway  in  the  said  parish  of  Watford,  and  containing  in     ^^JJ^^^ 
length  780  yards,  and  in  breadth  eighteen  yards." 

Shortly  after  the  indictment  was  preferred,  the  prosecutor, 
♦George  Henry  Arnold,  died.  In  the  month  of  December  follow-  t  ^696  ] 
ing,  the  defendants  removed  the  indictment  by  certiorari  into  this 
Court,  and  the  record  was  sent  down  for  trial  at  Nisi  Prius  at  the 
Spring  Assizes,  which  were  holden  at  Northampton,  in  the  month  of 
March,  1845,  when  it  was  tried  as  a  special  jury  cause  before  Maule, 
J.,  and  a  verdict  found  for  the  Grown.  On  an  application  being 
made  to  the  learned  Judge  for  his  order  or  certificate  for  costs, 
under  the  5  &  6  Will.  lY.  c.  50,  s.  95,  he  expressed  his  doubt  as  to 
his  power  to  make  any  such  order,  and  the  matter  was  adjourned 
to  Chambers  after  the  vacation,  when  that  learned  Judge  made  the 
following  order : 

*'  Northampton  Lent  Assizes,  1845. 

"  The  Queen  against  The  Inhabitants  of  Watford. 

*^  In  pursuance  of  the  statute  in  that  case  made  and  provided,  I 
order  and  direct  that  the  costs  of  the  within  prosecution  be  paid, 
when  taxed,  to  the  prosecutor,  George  Henry  Arnold,  Esq.,  or  his 
attorney,  in  such  manner  as  the  said  Act  directs. 

(Signed)  "  W.  H.  Maulb.'* 

Notice  of  taxation  was  given,  and  the  costs  were  taxed  by  the 
associate  at  1461.  1«.  Id.,  the  defendants  protesting  that  the 
associate  had  no  power  to  tax  them.  The  costs  so  allowed  included 
the  costs  of  preparing  the  indictment  at  the  Quarter  Sessions. 

The  following  objections  were  stated  to  the  Judge's  order : 

1.  That  there  was  no  jurisdiction  to  make  such  an  order,  where 
the  indictment  was  removed  by  the  defendant  by  certiorari  into  the 
Court  of  Queen's  Bench  and  tried  at  Nisi  Prius. 

2.  That  the  order  directed  the  costs  to  be  paid  to  George  Henry 
Arnold,  or  his  attorney,  and  that  George  Henry  Arnold  was  dead 
at  the  time  when  the  order  was  made. 

8.  That  G.  H.  Arnold  died  before  the  principal  part  of  the  costs        [  ^^7  ] 
had  been  incurred. 

4.  That  it  did  not  expressly  appear  that  the  highway  in  question 
was  within  the  Daventry  division,  for  which  the  justices  held  their 
Petty  Sessions. 
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6.  That  the  order  did  not  direct  by  whom  or  out  of  what  fund 
the  costs  should  be  paid. 

6.  That  the  amount  of  the  costs  should  be  ascertained  and 
specified  in  the  order. 

7.  That  this  being  a  special  statutable  order  by  a  Judge  of  assize, 
the  circumstances  necessary  to  give  the  Judge  jurisdiction  to  make 
it  should  have  appeared  on  the  face  of  the  order. 

In  Trinity  Term,  1846, 

M.  Z>.  Hill  (with  whom  was  Macaulay)  showed  cause : 

As  to  the  first  objection,  although  it  is  true  that  the  5  &  6 
Will.  lY.  c.  50,  s.  95  (i),  under  which  this  order  is  made,  *does  not 

(1)  The  following  are  the  material 
sections  of  the  Act  5  &  6  Will.  IV. 
c.  50. 

Sect.  94.  ''  That  from  and  after  the 
commencement  of  this  Act,  if  any 
highway  is  out  of  repair  or  is  not  well 
and  sufficiently  repaired  and  amended, 
and  information  thereof,  on  the  oath 
of  one  credible  witness,  is  giyen  to  any 
justice  of  the  peace,  it  shall  and  may 
be  lawful  for  such  justice  and  he  is 
hereby  authorized  and  required  to 
issue  a  summons  requiring  the  sur- 
veyor of  the  parish,  or  other  person  or 
body  politic  or  corporate  chargeable 
with  such  repairs,  to  appear  before  the 
justices  at  some  special  sessions  for 
the  highways  in  the  said  summons 
mentioned,  to  be  held  within  the 
division  in  which  the  said  highway 
may  be  situate;  and  the  said  justices 
shall  either  appoint  some  competent 
person  to  view  the  same,  and  report 
thereon  to  the  justices  in  special 
sessions  assembled,  on  a  certain  day 
and  place  to  be  then  and  there  fixed, 
at  which  the  said  surveyor  of  the  high- 
ways or  other  party  as  aforesaid  shall 
be  directed  to  attend,  or  the  said 
justices  shall  fix  a  day  whereon  they 
or  any  two  of  them  shall  attend  to 
view  the  said  highway ;  and  if  to  the 
justices  at  such  special  sessions,  on  the 
day  and  at  the  place  so  fixed  as  afore- 
said, it  shall  appear,  either  on  the 
report  of  the  said  person  so  appointed 
by  them  to  view,  or  on  the  view  of  such 
justices,  that  the  said  highway  is  not 


in  a  state  of  thorough  and  efiectoal 
repair,  they  the  said  justices  at  such 
last  mentioned  special  sessions  shall 
^convict  the  said  surveyor  or  other 
party  liable  to  the  repair  of  the  said 
highway  in  any  penalty  not  exceeding 
5/.,  and  shall  make  an  order  on  the 
said  surveyor,  or  other  person  or 
bodies  politic  or  corporate  liable  to 
repair  such  highway,  by  which  order 
they  shall  limit  and  appoint  a  time  for 
the  repairing  of  the  same;  and  in 
default  of  such  repairs  being  effectually 
made  within  the  time  so  limited,  the 
said  surveyor,  or  such  other  person  or 
body  politic  or  corporate  as  aforesaid, 
shall  forfeit  and  pay  to  some  person  to 
be  named  and  appointed  in  a  second 
order  a  sum  of  money  to  be  therein 
stated,  and  which  shall  be  equal  in 
amount  to  the  sum  which  the  said 
justices  shall,  on  the  evidence  pro- 
duced before  them,  judge  requisite  for 
repairing  such  highway,  which  money 
shall  be  recoverable  in  the  same 
manner  as  any  forfeiture  is  recover- 
able under  this  Act,  and  such  money 
when  recovered  shall  be  applied  to  the 
repair  of  such  highway;  and  in  case 
more  parties  than  one  are  bound  to 
repair  any  such  highway,  the  said 
justices  shall  direct  in  their  said  order 
what  proportion  shall  be  paid  by  each 
of  the  said  parties:  Provided  that  if 
the  said  highway  so  out  of  repair  ib  a 
part  of  the  turnpike  road,  the  said 
justices  shall  summon  the  treasurer 
or  surveyor  or  other  officer  of  such 
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apply  in  terms  to  the  case  of  an  indictment  removed  by  certiorari ;        Rbo. 
yet  it  does  in  spirit,  for  the  proviso  ^expressly  contemplates  the  xhs  Inhabi- 
removal  by  certiorari  of  the  indictment  into  this  Court.     Here  the     ^J^^^^ 
defendants  themselves  have  removed  the  indictment ;    and  the      [  *699  ] 
Legislature,  in  giving  them  the  power  to  do  so,  must  have  intended 
that  the  indictment  should  be  removable,  with  all  its  legal  con- 
sequences.    It  will  be  argued,  however,  that  the  indictment  was 
not  tried  before  a  Judge  sitting  as* a  Judge  of  assize,  but  by  virtue 
of  his  commission  of  Nisi  Prius.      This  objection  is  over-refined, 
for,  strictly  speaking,  a  Judge  sitting  under  the  old  commission  of 
assize  could  have  no  authority  to  try  such  an  indictment.     The 
Legislature  must,  therefore,  have  meant  by  the  words,  ''  Judge  of 
assize  before  whom  the  said  indictment  is  tried,"  not  the  strict 
technical  meaning  which  might  be  attached  to  them  ;  but  a  descrip- 
tion of  the  person ;  namely,  a  Judge,  before  whom  Assizes  are  held. 

(WiOHTMAN,  J. :  If,  in  point  of  fact,  there  is  no  person  who  could 
try  it  as  ''  Judge  of  assize,"  it  must  be  taken  to  be  designatio 
persona,  and  be  understood  to  mean  one  who  is  ordinarily  described 
by  that  name.) 

Reg.  V.  Inhabitants  of  Paxd{i)  will,  perhaps,  be  relied  on  in  support 

of  this  objection.  *     *     The  case  of  Reg.  v.  The  Inhabitants  of      [  600  ] 

turnpike  road,  and  the  order  herein  or  at  the  next  general  quarter  ses- 
directed  to  be  made  shall  be  made  on  sions  of  the  peace  for  tiie  county, 
such  treasurer  or  surveyor  or  other  riding,  division,  or  place  wherein  such 
officer  as  aforesaid,  and  the  money  highway  shall  be,  against  the  inhabi- 
therein  stated  shall  be  recoverable  as  tants  of  the  parish  or  the  party  to  be 
aforesaid :  Provided  nevertheless,  that  named  in  such  order  for  suffering  and 
the  said  justices  shall  not  have  power  permitting  the  said  highway  to  be  out 
to  make  such  order  as  aforesaid  in  any  of  repair ;  and  the  costs  of  such  pro- 
case  where  the  duty  or  obligation  of  secution  shall  be  directed  by  the  judge 
repairing  the  said  highway  comes  in  of  assize  before  whom  the  said  indict- 
question."  ment  is  tried,  or  by  the  justices  at 
Sect.  95.  *'  That  if  on  the  hearing  such  quarter  sessions,  to  be  paid  out 
of  any  such  summons  respecting  the  of  the  rate  made  and  levied  in  pursu- 
repair  of  any  highway  the  duty  or  ance  of  this  Act  in  the  parish  in  which 
obligation  of  such  repairs  is  denied  by  such  l^ghway  shall  be  situate :  Pro- 
the  surveyor  on  behalf  of  the  inhabi-  vided  ♦nevertheless,  that  it  shall  be  [  •SW,  n,  ] 
tants  of  the  parish,  or  by  any  other  lawful  for  the  party  against  whom 
party  charged  therewith,  it  shall  then  such  indictment  shall  be  so  preferred 
be  lawful  for  such  justices  and  they  at  the  quarter  sessions  as  aforesaid  to 
are  hereby  required  to  direct  a  bill  of  remove  such  indictment  by  certiorari 
indictment  to  be  preferred,  and  the  or  otherwise,  into  his  Majesty's  Court 
necessary  witnesses  in  support  thereof  of  Sing's  Bench." 
to  be  subpcDnaed  at  the  next  assizes  to  (1)  62  B.  B.  801  (2  Moo.  &  Bob.  307). 
be  holden  in  and  for  the  said  county. 
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Rbo.  Pembridge  (i)  was  decided  under  a  different  section^which  gives  power 
The  Inhabi.  to  award  costs  to  *'  the  Court  before  whom  any  such  indictment 
shall  be  preferred ;  "  but  its  authority  by  analogy  is  strong,  and 
there  the  Court  held,  that  where  the  indictment  was  removed  by 
certiorari  the  Judge  at  Nisi  Prius  might  make  the  order.  As  to  the 
second  and  third  objections,  the  order  is  to  pay  to  the  prosecutor 
"or  his  attorney,"  and  the  attorney  who  conducted  the  prosecution, 
and  who  has  been  at  the  expense  of  preferring  the  indictment,  is 
alive^  and,  therefore,  the  order  is  well  made  to  pay  the  money 
to  him. 

(WiOHTMAN,  J. :  The  section  is  in  general  terms,  to  direct  the 
costs  to  be  paid,  whoever  has  incurred  them.) 

As  to  the  fourth  objection,  Reg.  v.  The  Inhabitants  of  Hickling  (2), 
will  be  relied  on,  but  that  case  was  not  argued;  the  rule  being 
made  absolute,  no  cause  being  shown.  *  *  As  to  the  fifth  and  sixth 
objections,  the  order  directs  that  the  costs  shall  be  paid  "  in  such 
manner  as  the  said  Act  directs."  This  is  not  like  a  case  on 
demurrer.  These  orders  are  indorsed  on  the  back  of  the  record. 
As  to  the  seventh  and  last  objection,  it  is  founded  on  Christie  v. 
Unwin  (3).  There  it  was  held,  that  an  order  made  by  the  Lobd 
Chancellor,  under  stat.  6  Geo.  lY.  c.  16,  s.  18(4),  must  show  on 
[  •601  ]  the  face  of  it  whatever  is  necessary  to  *give  jurisdiction.  But 
there  it  was  necessary,  in  order  to  give  the  Lord  Chancbllor 
jurisdiction,  that  application  should  be  made  to  him  by  a  creditor 
who  had  first  proved  a  debt  sufficient  to  support  a  commission. 
Here  the  authority  is  given  to  the  Judge  qua  Judge  of  assize. 

Hayes,  in  support  of  the  rule  : 
As  to  the  first  objection,  Reg,  v.  Inhabitants  of  Paul{5)  is 
expressly  in  point.  *  *  In  the  case  of  a  removal  by  certiorari 
at  the  instance  of  the  defendant,  he  is  bound  to  enter  into  a 
recognizance  for  costs  under  a  different  statute  (6).  Reg.  v.  The 
Inhabitants  of  Pembridge  ifi  not  strictly  in  point ;  for  the  words  in 
the  section  there  under  consideration  were,  "the  Court  before 
whom  the  indictment  should  be  preferred,"  and  all  that  was  held 
was,  that  "  preferred  "  might  mean  "  tried  "  in  that  section.     As  to 

(1)  61   E.   R.    433  (3  Q.  B.    901 ;  (4)  Eep.  12  &  13  Vict.  c.  106,  s.  1. 
S,  C.  3  O.  &  D.  5).  (d)  62  R.  B.  801  (2  Moo.  &  Bob.  307). 

(2)  68  R.  R.  582  (7  Q.  B.  880).  (6>  5  &  6  W.  &    M.    c.    11,  s.    2 

(3)  11  Ad.  &  El.  373;  3  P.  &  D.  204.  [rep.  S.  L.  R.  Act,  1888]. 
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the  second  and  third  objections,  the  authority  both  of  the  prose-        Bw». 
cator  and  his  attorney  were  terminated  by  the  death  of  the  former,  the  Inhabi- 
As  to  the  fourth  objection,  the  case  of  Reg,  v.  The  Inhabitants  of    wlxFom 
Hickling  shows,  that  the  order  for  costs  will  be  inoperative,  unless 
it  appear  on  the  face  of  the  order  of  the  magistrates  directing  the 
indictment  to  be  preferred,  that  it  was  made  at  a  ''Special  Sessions 
for  the  highways"  "held  within  the  division  in  which  the  said 
highway"  was  "situate."    In  the  present  case,  for  anything  on 
the  face  of  the  order  of  magistrates  to  the  contrary,  the  highway 
may  have  been  in  a  different  division  to  that  for  which  the  justices 
were  acting. 

(WiGHTMAN,  J. :  The  prima  facie  meaning  is,  that  it  is  in  the 
same  division.) 

The  fifth  objection,  it  is  submitted,  is  also  a  fatal  one.     The  95tih 

section,  which  gives  the  Judge  power  to  make  such  orders,  expressly 

says,  that  the  costs  *"  shall  be  directed  by  a  judge  of  assize,"  ifec,       ^  *^^  ^ 

"  to  be  paid  out  of  the  rate  made  and  levied  in  pursuance  of  this 

Act  in  the  parish  in  which  such  highway  shall  be  situate."     Now 

here  there  is  no  direction  in  the  Judge's  order  out  of  what  fund  the 

costs  are  to  be  paid.  Nor  is  there  anything  said  as  to  by  whom  the  costs 

are  to  be  paid,  except  the  words  ''  in  such  manner  as  the  said  Act 

directs ;  "  but  there  is  a  subsequent  section,  sect.  98,  which  gives 

power  to  the  Court  before  whom  the  indictment  is  tried  (i),  in  certain 

cases,  to  award  costs  to  be  paid  by  the  person  so  indicted. 

(WiGHTMAN,  J. :  That  is  only  where  the  defence  is  "  frivolous  or 
vexatious."  It  would  be  presuming  against  the  order  to  presume 
that  it  was  made  under  that  section.) 

As  to  the  sixth  objection,  the  case  of  Beg.  v.  Clark  (2)  is  in  point. 
*  *  The  statute  does  not  direct  who  is  to  tax  the  costs,  nor  is 
there  any  proper  officer  for  that  purpose.  The  Judge,  therefore,  is 
bound  to  ascertain  the  amount  when  he  makes  his  order.  Sellwood 
V.  Mount  (s),  and  Reg.  v.  LoTig  (4),  are  analogous  cases  to  the  same 
effect.  As  to  the  seventh  and  last  objection,  it  is  submitted  that 
Chnstie  v.  Umvin  (5)  is  expressly  in  point.     ♦     ♦     * 

Cur.  adv.  vult. 

(1)  See  Reg,  v.  Inhahitants  of  Pern-      G.  &  D.  358). 

bridge,  61  E.  R.  433  (3  Q.  B.  901).  (4)  65  E.  B.  409  (1   Q.  B.  740 ;  1 

(2)  64  R.  R.  678  (5  a  B.  887 ;  1      G.  &  D.  367). 

D.  &  M.  687).  (5)  1 1  Ad.  &  El.  373  ;  3  P.  &  D.  204. 

(3)  55  R.  R.  401  (1  Q.  B.  726;  1 
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R«i.  Afterwards,  in  Hilary  Vacation,  1847, 

The  Ikhabi- 
TAHTs  OF     WiOHTMAN,  J.,  delivered  judgment : 
Watford. 

[  603  ]  This  was  an  application  to  set  aside  an  order  of  a  learned  Judge 

for  the  payment  of  costs  of  a  prosecution,  under  the  5  &  6 
Will.  lY.  c.  50.  The  prosecution  had  been  directed  by  two  justices 
under  the  94th  and  95th  sections  of  that  Act,  and  the  indictment 
was  removed  into  this  Court  by  certiorari.  The  indictment  came 
on  to  be  tried  at  the  Northampton  Assizes  in  March,  1845,  when 
the  verdict  was  for  the  Crown.  An  application  for  the  costs  of  the 
prosecution  was  made  to  the  Judge  at  the  time,  who,  however, 
declined  to  make  it.  In  the  August  following,  however,  he  made 
an  order  in  the  following  terms :  ''  In  pursuance  of  the  statute  in 
that  case  made  and  provided,  I  order  and  direct  that  the  cost-s  of 
the  within  prosecution  be  paid,  when  taxed,  to  the  prosecutor, 
Geo.  H.  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as  the  said 
Act  directs.  W.  H.  Maulb."  On  the  17th  of  January,  1846,  the 
costs  of  the  prosecution  were  taxed. 

On  the  argument,  several  objections  were  taken  to  the  order,  and 
the  case  stood  over  on  account  of  doubts  which  I  entertained  on 
some  points.  On  consideration,  I  do  not  think  that  there  is  much 
weight  in  any  of  the  objections  except  the  fifth  and  sixth,  which 
impeach  the  order  because  it  does  not  state  or  denote  out  of  what 
funds  the  costs  were  to  be  paid,  and  because  it  does  not  specify  the 
amount.  It  is,  however,  unnecessary  to  advert  to  the  former 
objections  in  detail,  because  I  am  of  opinion  that  the  fifth  objection 
is  fatal. 

By  the  94th  and  95th  sections,  after  providing  for  the  mode  of 
proceeding  upon  an  indictment  for  non-repair,  when  directed  by 
justices  upon  a  denial  of  the  obligation  to  repair,  it  is  enacted, 
''that  the  costs  of  such  prosecution  shall  be  directed  by  the  judge 
of  assize  before  whom  the  said  indictment  is  tried,  or  by  the 
justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate 
made  and  levied  in  pursuance  of  this  Act,  in  the  parish  in  which 
such  highway  shall  be  situate." 
[  604  ]  The  power  being  statutable,  it  should  be  exercised  formally.    By 

the  Act,  the  Judge  shall  direct  the  costs  to  be  paid  out  of  the  rate 
made  and  levied  in  pursuance  of  the  Act  in  the  parish  in  which  the 
highway  is  situated.  Then,  in  the  order  in  question,  no  reference 
is  made  to  any  funds  out  of  which  the  costs  shall  be  paid,  though 
the  Act  requires  this  to  be  paid  out  of  a  particular  fund.     This 
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was,  I  think,  a  fatal  defect,  that  is  not  remedied  by  the  introduction         Rbq. 
of  the  words  ''in  sach  manner  as  the  Act  directs."     The  rule,  thb  inhabi- 
therefore,  without  adverting    to  the  remaining  points,  will   be     takts  of 


absolute  to  set  aside  the  order. 


Watford. 
Rule  absolute  (i). 


(1)  An  application  was  subsequently  if  no  order  at  all  had  been  made.    His 
made  to  Mr.  Justice  Maule  to  grant  a  Lordship,  after  taking  time  to  con- 
new  order,  on  the  ground  that  the  sider,  refused  the  application, 
former  order  being  set  aside,  it  was  as 
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separate  estate — Dividends  occasionally  received  and  meetings 
attended  by  husband— Husband's  name  substituted  for  wife's  without 
his  consent — ^Name  struck  out  on  motion.    Angas^s  Case   .        .        .196 

5.  — Executor  —  Trust    for    conversion  —  Shares 

retained  and  dividends  received  by  executor  as  such — No  steps  taken 
to  become  shareholder — Held  not  a  contributory  without  qualification. 
Armstrong's  Case 199 

6. No  dividends   received — ^All  interest   in 

Company  repudiated  by  executrix — Name  retained  as  executrix. 
Thomas's  Case 206 

7. Transfer  of  shares — Omission  of  directors  to 

register — Delay — Name  placed  on  list  of  contributories  without  qualifi- 
cation.    CJiartres'  Case 208 

8. Transfer  and  registration  within  three 

years  of  winding-up— Name  retained  in  list.    ffawthom*s  Case         .    202 

9.  Contributory — Transfer  of  shares — ^Purchase  by  director 

— Payment  in  debentures — ^Resolution  of  directors — No  notice  that 
director  was  not  buying  on  his  own  account.    Hollwey's  Case  .  264 

10.  Petition — No  debts  due  firom  Company— Petitioner  a 

director  against  whom  Chancery  suit  to  fix  personal  liability  pending. 
Exparte  Walker 210 

11. Railway  Company— Provisional  registration— No 

registered  office  of  Company— Advertisement  of  petition— Consent  of 
member  of  Company.    Re  Brighton,  Lewes  and  Tunhridge  WeUs  By.  Co.    215 

12.  Sale  of  patent   to  —  Covenant  —  Condition  precedent.    See 

Covenant,  4. 

COMPBOMISE^Of  lunacy  proceedings— Duress— Consent  of  counsel. 
Cumming  v.  Ince 295 

CONSIDERATION.  See  Bill  of  Exchange,  2;  Contract,  2,  5;  Land- 
lord and  Tenant,  9. 

CONTRACT— 1.  Agreement— Arbitration  — Nomination  of  referee 
—Notice— Condition  precedent.     Tew  v.  Harris  .        .        .        .        .    270 

2.  Consideration— Command  of  ship — Performance— Plead- 
ing.    Mills  V.  Blackall 408 
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C0NTBACT-~3.  Construction— Evidence  to  explain  words— < « Month  " 
means  *< lunar  month"  in  absence  of  admissible  evidence  of  contrary 
intention.    Simpson  v.  Margiteon 278 

4.  Breach  of  contract — Promissory  note — Agreement  to  suspend 

right  of  action — Performance  of  condition— Suit  on  notes  bought  in 
breach  of  agreement.    Ford  v.  Beech 638 

5.  Restraint  of  trade— Agreement  with  servant — Consideration. 

Hartley  v.  Cummings 722 

^^-  6.  Infant — Misrepresentation — Concealment  of  age.    See  Infant. 

CONVERSION— Of  leaseholds.    See  WUl,  6. 

COPYBIGHT— Infringement— Pleading—Notice  of  objections— Form 
of  notice — Date  of  first  publication.    Booeey  v.  Davidson    .        .        .    875 

COSTS — 1.  Ixjunction  —  Infringement  of  patent  —  Bight  to  costs 
where  defendant  undertakes  not  to  commit  further  infringement. 
Oeary  v.  Norton 1 

2.  Charity  —  Trustee — Account.     See  Charity    and   Charitable 

Trust,  2. 

3.  Conveyance — Title — Incumbrances.  See  Vendor  and  Pur- 
chaser, 5. 

4.  Appeal — ^Licensing — Jurisdiction  of  justices.    See  Justices. 

5.  Indictment  —  Highway  —  Non-repair  —  Judge's  order.    See 

Highway,  2. 

And  see  Arbitration,  4. 

COVENANT — 1.  Breach — Assignment  of  lease— Assignee— Privity  of 
contract — Covenant  whether  running  with  the  land.    Doughty  y.  Bowman 

446 

2.  Marriage  settlement— Policy  of  insurance  on  settlor's 

life — Covenant  to  keep  policy  on  foot — Suicide  by  insured  while  tem- 
porarily insane — Whether  amounting  to  breach  of  covenant.  Dormay 
Y.  BorradaiU 751 

3.  Lease  —  Covenant  in  renewed  lease  granted  by  trustees  — 

Ultra  vires  —  Bill  for  execution  of  covenant  dismissed.  Bellringer  y. 
Blagrave 38 

4.  Construction— Company — Sale  of  patent — Covenant  to   pay 

vendor  specified  sum  *'  out  of  money  raised  by  first  instalments  or  calls 
on  shares  " — Simple  covenant — Condition  precedent.  PUhrow  y.  Filbrow's 
Atmospheric  By.  Co 780 

DAMAGES  —  1.  Measure  of — Malicious  prosecution  —  Indictment 
against  several— Joint  defence— Payment  of  costs  by  one  defendant — 
Addition  of  costs  to  claim  for  damages.    Bowlands  y.  Samuel    .        .     289 

2. Bailway  scrip  —  Detinue  —  Be-delivery  of  scrip 

before  verdict — Damages  for  detention— Form  of  judgment.  Williams  y. 
Archer 738 

DECEIT.     See  Action,  Cause  of,  2. 

DETINXTE— Action  of— Measure  of  damages.    See  Damages,  2. 

DISCOVEBY — 1.  Privilege  —  Vendor's  title  —  Motives  for  making 
particular  appointment — Privileged  communications  between  solicitor 
and  client — Pending  proceedings — Cases  submitted  to  counsel.  Pearse 
y,  Pearse 4 
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BISOOVSBY— 2.  Solicitors-Obligation  to  diflclose  when  and  to  whom 
he  parted  with  client's  title  deeds  and  in  whose  possession  the  deeds 
were.    Banner  v.  Jackson 167 

DTT&BSS.     Set  Compromise. 

EASEMENT — Prescription — ^Enjoyment  for  30  years— Life  estate- 
Pleading— Prescriptio  n  Act,  1833.    Pyey.  Mum/ord,  .    582 

ECOLESIASTICAL  LAW~-Bishop— Election  to  Bishopric — Confirma- 
tion of  election — Objection — Bight  of  objectors  to  be  heard — Mandamus 
to  Archbishop  and  Vicar-General  to  hear  objections.  B,  v.  Archbishop  of 
Canterbury 458 

ESTOPPEL—Becital  in  lease.    See  Landlord  and  Tenant,  9. 

EVIDENCE — 1.  Documentary — ^Private  document — Expired  lease— 
Production — Custody — Ejectment — Document  found  in  bag  of  lessor  of 
plaintiff.     Doe  d.  Earl  of  Shrewsbury  v.  Keeling 658 

2.  Beply— Proof  of  handwriting — Bill  of  exchange  —  Indorse- 
ment— Evidence  in  reply  to  defence— Evidence  merely  confirmatory  of 
plaintiff's  prim&  facie  case.    Jacobs  y.  Tarleton 431 

3.  Pedigree  —  Hearsay  —  Discussion  of  principles  upon  which 

hearsay  evidence  is  admissible  in  cases  of  pedigree.    Shields  v.  Boucher 

21 

4.  Witness — Solicitor  of  party  conducting  case — Trial  opened 

and  speech  made  in  reply — Kight  to  subsequently  give  evidence  as 
witness  in  same  cause.     Stones  y.  Byron        ^ 881 

Atid  see  Deane  y.  Packwood 883,  n. 

5.  Of  parol  agreement.    ;See  Mortgage,  1. 

EXECUTION-— Writ  issued  by  two  co-plaintiffs— Act  of  bankruptcy 
by  defendant  known  to  one  co-plaintiff— -Notice — Protected  transaction. 
Edwards  v.  Cooper 285 

EZECUTOB  AND  ADMINISTBATOB-1.  Administration— Credi- 
tor's suit — Intestate  a  surety — Omission  of  bond  creditor  to  prove 
during  time  limited  in  advertisements— Admission  of  assets — Creditor 
let  in  on  terms.    Broum  y.  Lake 75 

2.  Admission  of  assets  by  administratrix,  embodied  in  order 

made  on  petition  in  the  cause,  qualified  by  declaration  in  subsequent 
order — ^Arrangement  of  priorities  between  simple  contract  creditors 
coming  in  within  time  limited  by  advertisements  and  bond  creditors 
coming  in  subsequently.    Broum  y.  Lake 75 

3. Limited   administration — Parties — Where   persons 

could  obtain  general  administration,  personal  estate  held  not 
sufficiently  represented  by  administrator  ad  litem.   Bobinson  y.  Bell    228 

FALSE  IMPBISONMENT— 1.  Trespass— Assault— Forcible  removal 
from  inn — Giving  into  custody  —  Pleading  —  Breach  of  the  peace  — 
Defence  of  possession — ^Beply — ^Allegation  of  misconduct.  Webster  v. 
Watts 393 

2. Pleading  —  Leave  and   licence.      Chrtstopherson   y. 

Bare 464 

FINES  AND  BECOVEBIES— Protector  of  settlement— Consent  to 
barring  entail — ^Application  to  Court  as  proteotor— Form  of  petition, 
evidence  and  order,     /n  re  Gravetior 257 
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FZSHB&Y— Interference  with— Statutory  right — Oaose  of  action — 
Penalty.     Stevens  v.  Jeacoeke 614 

TBJJTD  AND  Iff TSRKFTlEflTWTATIOy  —  Infiant — Concealment  of 
age.    See  Inftuit. 

GOODS,  SALE  OF.    See  Sale  of  Oooda. 

HIOHWAY— 1.  Dedication— Presumption— Dedication  by  owner  of 
soil  presumed  from  long  public  user.    B.  y.  Ecui  Mark  .    653 

2.  Non-repair — Indictment  —  Costs  —  Judge's  order  —  Form  of 

order — Necessity  of  showing  fond  out  of  which  costs  to  be  paid.    B.  ▼. 
InhabitanU  of  Wat/ard 886 

3. Payment  of  costs  ordered  to  prosecutor 

'*  or  his  attorney  " — Prosecutor  dead  at  time  order  made.     R.  v.  InJidbi' 
tanta  of  Watford 886 

4. Jurisdiction  of  Judge — ^Removal  of  indict- 
ment by  certiorari — Trial  at  Nisi  Prius — "  Judge  of  assise  "—Highway 
Act,  1886  (6  dk  6  Will.  IV.  c.  60),  s.  96.     R.  y.  InhabitanU  of  Watford    886 

HUSBAND  AND  WIFE— 1.  Married  woman  tenant  in  tail  in  posses- 
sion—Estate sul^ect  to  Jointure  term  —  Wife's  equity  to  settlement. 
Wortham  v.  PemberUyii 234 

2.  Wife's  property,  interest  of  husband  in — ^Land  belonging  to 

wife  in  fee — Conveyance  of  reversion  by  husband — ^Whether  interest 
passing  by  deed  of  husband  alone.    Roberteon  y.  Nome  .    666 

And  $ee  Karriage. 

INFANT — Contract — Sale  of  railway  shares  —  tfisrepresentation — 
Concealment  of  infancy — Belief  not  given  where  no  positive  represen- 
tation of  age.     Stikeman  y.  Daw$on 47 

INJUNCTION — 1 .  Compulsory  purchase  of  lands — Service  of  subpcsna 
and  appearance  of  defendant — Iff otion  for  injunction  cannot  be  made 
Ez  parte.    Langham  v.  G.  W.  Ry.  Co 174 

2.  Patent  —  Infringement  —  Promise    not   to    commit   further 

infringement — Costs.     Oeary  y.  Norton 1 

3.  Tenant  for  life— Waste.    iSee  Waste. 

INSURANCE  (LIFE)— Policy— Condition— Forfeiture— Suicide  while 
temporarily  insane.    Dormay  v.  Borradaile 751 

JX7DOMENT— 1.  Charging  order  —  Annuity  —  Contingent  debt  — 
Charge  on  future  payments  of  annidty— Arrears  held  not  subject  to 
charge.     Younghusband  y.  Oiebome 89 

2.  Judgment  creditor— Elegit — Wilful  default— Account — Mort- 

gag^ee  in  possession.    Bull  y.  Faulkner 247 

JUSTICES— Jurisdiction— Licensing  Act  —  Appeal — Adjournment- 
Costs.     B.  y.  Belton 423 

LANDLOBD  AND  TENANT— 1.  Agreement  for  renewal  of  lease- 
Option  of  determining  lease  on  notice — Usual  clause — Option  contained 
in  old  lease — ^Intention — Presumption  —  Misunderstanding — Power  of 
leasing — Specific  performance.    Bickette  y.  Bell 125 

2.  Covenant  —  Lease  —  Covenant  in  renewed  lease  granted  by 

trustees — ^XTltra  vires — ^Bill  for  execution  of  covenant  dismissed.     Bdl» 
ringer  v.  Blagrave 38 
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LANPLOBB  AND  TENANT— 3.  Lease  —  Option  to  determine  — 
Termination  by  notice — Tenancy  continued  by  agreement  for  anotlier 
year— No  express  mention  of  terms— Old  terms  as  to  payment  of  rent. 
Ac,  presumed.     Finch  v.  Miller 774 

4.  Tenancy  at  will  or  from  year  to  year — Notice  to  quit.    l>v 

d.  Bastow  V.  Cox 30- 

5: Holding  under  corporation— Authority  of  agent— 

JQectment — Beal  Property  Limitation  Act,   1833,   ss.   2,   7.      />of    d. 
Bimiimjham  Canal  Co,  v.  Bt^d 304 

6.  Contract  to  repair — Parol  lease — Assignment  of  reversion— 

Bigbt  of  assignor  after  assignment  to  sue  lessee  for  breach  of  contract.  | 
BicJc/ord  V.  Par$(m 863 

7.  Distress  for  rent — Wrongful  distress — Growing    crops    and 

farming  stock— Protection  by  statute— Assignment — Pleading — Sale 
of  Farming  Stock  Act,  1816  (66  Geo.  lU.  c.  60,  s.  1).    HuU  v.  Morrell    43:i 

8.  Notice    to    quit — Sub-lessee — Holding    over — Tenancy    from 

year  to  year— Commencement  of  tenancy.    Doe  d.  Bud4U  v.  Lines    .    42.s 

9.  Surrender  of  lease — Consideration — Orant  of  new  lease — ^New 

lease  void  under  power — No  interest  passing— Surrender  of  old  lease 
inoperative.    Doe  d.  Earl  of  Egremont  v.  Courtenay         ....    600 

And  see  B.  P.  Doe  d.  BidduJph  v.  Poolt 607 

10.  Use   and    occupation— Lease— Becital— Estoppel.    Bayley  v. 

Bradley 764 

11.  Breach  of  covenant— Covenant,  whether  running  with  the 

land.     Hee  Covenant,  1. 

LANDS  CLAU8BB  ACT — 1 .  Compulsory  purchase  of  lands — ^Vendors 
under  disabilities— Fund  in  Court— Keinvestment  of  purchase -money— 
Title  to  property  bought — Incumbrances — Cost  of  conveyances  from 
incumbrancers  to  vendors,  liability  for.    Jones  v.  Lewis    ...       95 

2.  Bail  way  Company— Notice  of  intention  to  summon  jury 

— Proceedings  to  obtain  possession — Alteration  of  property — Injunction 
—  Surveyor  —  Bond  —  Condition  —  Approval  of  sureties.  Lattgliam  v. 
O.N,  By.  Co 174 

LICENSING— Appeal — Costs— Jurisdiction.    See  Justices. 

LIMITATIONS,  STATUTE  OF— lyectment— Tenancy  at  will.  Ste 
Landlord  and  Tenant,  5. 

LUNACT—Agreement— Duress — Compromise  of  proceedings — Con- 
sent of  counsel.     Cumming  t.  Lice 295 

MALICIOTTS  PBOSBCXTTION  — Measure  of  damages  —  Indictment 
against  several—  Joint  defence — Payment  of  costs  by  one  defendant — 
Addition  of  costs  to  claim  for  damages.    Boivlands  v.  Samuel    .         .     289 

MANDAMUS— 1.  Bishop— Election— Mandamus  to  Archbishop  and 
Yicar-General  to  hear  objections.     Beg.  v.  Archbishop  of  Canterbury   .     458 

2.  Beturn  to— Burgess  roll — Exclusion  of  name — Non-payment 

of  rates — Signature  of  burgess  list — Sufficiency  of  return — Pleading. 
/;.  v.  Mayor  o/  Dover 369 

MABBIAGE  —  Prohibited  degrees  —  Deceased  wife's  sister  —  28 
Hen.  VIIL  c.  7,  s.  11— Marriage  Act,  1836  (6  dk  6  WiU.  IV.  c.  54),  a.  2. 

B,  V.  Chadwick;  B.  v.  Lthabitants  of  St.  Giles  in  the  Fields        .         .         .313 
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\r^  XASTSB  AND  8BBVANT— 1.  Gk>ntract  of  hiring— Discharge  of 
bicz  servant — Misconduct — Decision  of  magistrate—Bescission  of  contract 
tt\tz     —Claim  for  wages  pro  rata— Pleading.     LilUy  v.  Elwin  623 

2.  Consideration— Agreement  in  restraint  of  trade.    Hartley 

;  qr.      ▼•  Oummings 722 

MISBSPBE8BNTATI0N.     ;$ee  Fraud. 

cf  ux  

MOKBY  HAD  AND  SBCBIVBD— 1.  Money  paid  upon  condition 
which  has  not  been  complied  with— Not  recoverable  as  money  received 
to  use  of  payer.    Bardingham  y,  Allm 839 

!T!ri; 

:::r.        2.  Sale  of  shares— Scrip — Delay  in  delivery— Intermediate  call — 

Sefiisal  of  buyer  to  pay— Bescission  of  contract — Kecovery  back  of 
purchase-money.    McEwen  v.  Wtxxi^ 274 

rcpii 

^-^  MOBTOAOE— 1.  Priority— First  and  second  mortgages— Transfer- 
Notice — ^Parol  evidence  of  agreement  with  mortgagor — Redemption. 
Banks  v.  Whittall 182 

2.  Priority — Mortgage  of  ship  and  cargo — Several  mortgagees — 

.      Notice.     Feltham  v.  Clark 118 

Id  »  NEOLIOENCE — ^Accidental  fire- Liability  for  damage  to  acyoining 
premises — Fire  lighted  intentionally  by  defendant's  servants.  FiUiUr 
V.  Phip2>ard 401 

NT7I8ANCS— Erection  of  building  on  land  of  another  —  Sight  of 
owner  of  soil  to  pull  down  building — Trespass — Justification.  Jiurling 
V.  Re^id 662 

PABIilAMENT— 1.  Appeal— Consolidated    appeal— Form  of   case- 
Jurisdiction  of  Kevising  Barrister — Cases  not  depending  upon  same 
state  of  facts  or  same  point  of  law — ^Parliamentary  Voters  Begistration 
'7,Y     Act,  1848  (6*7  Vict,  c,  18),  s.  44.    Pri4>r  v.  Waring  .678 

2.  Franchise— County  vote— Occupier — Successive  occupation — 

New  claim— Parliamentary  Voters  Begistration  Act,  1848  (6  dk  7  Vict. 
c.  18),  ss.  4,  73.     Burtitn  v.  Qery 670 

3. Committee  of  lunatic — Occupation  of  lunatic's 

land — Yearly  sum  charged  in  account  as  ^'  rent " — Whether  occupying 
as  tenant.     Burton  y.  Langham 692 

4. Notice  of  objection — Proof  of  service — *<  Stamped 

duplicate  "—Stamped  copy  without  external  address — Parliamentary 
Voters  Begistration  Act,  1843  (6  db  7  Vict.  c.  18),  s.  100.  Birch  y. 
Edtoards 674 

,j  5. Borough  vote — Notice  put  inside  door  between 

;  9  and  10  o'clock  at  night — Sufficiency  of  service  a  question  for  the 
Revising  Barrister.     Watson  y.  Pitt 686 

6.  Borough    vote — Burgess   list  —  Exclusion  of  name  — 

Jffandamus — Pleading.     B.  v.  Mayor  of  Dovtr 369 

PABTNBBSHIP— Partnership  books — Bemoval  from  place  of  busi- 
ness— Injunction  granted  against  keeping  books  at  any  other  place. 
<irr.atrtx  y.  Oreatrex 251 

PATENT — ^Infringement — Promise  not  to  commit  further  infringe- 
ment— Injunction — Costs.     Oeary  y.  Norton 1 

PSNAIiTY.     See  Action,  Cause  of,  1. 

PXjBABING— 1.  Issae — Money  counts — ^Plea  of  set-off— Verdict — 
Judgment.     Ford  y.  Beech 632 
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PliXABINCk — 2.  Beplication— Demurrer— Tender— Set-off.      Dijm  i 
Clark 

And  see  Copyright ;  False  Imprisonment. 

POwjstt — 1.  Execution — Trust — Direction    to    settle — ^Discretion 
pNOwer — Power  not  duly  exercised  by  original  trustee — Invalid  ea 
tion.     Lancashire  y.  Lancashire 

2.  Married   woman  —  Coverture  —  Copyholds  — 

defeasible — ^Appointment  not  void  by  subsequent  limitation  to  per 
incapable  of  taking.    Doe  d.  Blomfield  y.  Eyre       .... 

3.  Successive    appointments  of  specific    sums — Sxcessin 

appointment — ^Abatement — ^Election — Costs.     Trcllape  v.  RtmUedge    .    2tf 

4. Daughter — ^Life    interest — Separate  use — ^Kerger- 

Costs.     Trollope  v.  BotUledge 24 

5.  Power  of  leasing — Execution — Lease — Usual  and  reasonable 

covenants— Fines — Ko  court  baron  held  within  legal  memory — Patteim 
lease^ Watercourse — Extended  rights.    Doe  d.  Egremont  v.  Williams    591 1 

6. Void  lease— Consideration — Surrender  of  old  lease 

Ko  interest  passing  by  new  lease — Surrender  inoperative.  Doe  d.  Earl  of 
Egremont  v.  Courteimy GOO 

And  see  Doe  d.  Bitldttlph  v.  Poole 607 

PRACTICE— New  trial— Improper  reception  of  evidence — Person 
conducting  case  and  subsequently  giving  evidence  in  same  cause. 
SUynes  v.  Byron 881 

PEIKCIPAIi  AND  AGENT  — 1.  Authority  of  agent  —  Authority 
coupled  with  interest — ^Agent's  right  to  sell  goods,  against  principal's 
orders,  for  repayment  of  advances.     Smart  y.  Bandars  849 

2.  Bill  of  Exchange — ^Authority    to    accept.      See  Bill  of 

Exchange,  1. 

BAILWAY  COMPANY  — Purchase  of  lands.  See  Lands  Clauses 
Acts,  2. 

BEPLEVIN — Bond — Breach  of  condition — Condition  to  prosecute 
without  delay — Evidence— Proof  of  delay.     OetU  v.  Cutis  .        .        .     390 

BEST&AINT  OF  TBADB.     See  Contract,  5. 

BEVENXTE— Stamp  duty — Lease— Option  of  purchase^Ad  valorem 
lease  stamp  suf&cient.     Worthington  v.  Warrington  .821 

BIVEE — Navigable  river— Obstruction— Sunken  vessel — ^Vessel  sunk 
by  accident — Omission  to  mark  wreck  with  buoy — Duty  and  liability  of 
owner — Indictment.    Brovm  v.  Malktt 806 

SALE  OF  OOODS — 1.  Acceptance — Carriage — ^Agreement  to  purchase 
— Slight  alteration  required  before  delivery — ^Delivery  on  Sunday. 
Beaujnont  v.  Brengeri ,     731 

2.  Sold  note — ^Material  alteration — ^Addition  of  words  by  buyer 

<<of   their    own   manufacture"  —  Doubt  whether  words  applied   to 
sample  or  to  bulk — Avoidance  of  contract.    MolleU  ▼.  Wackerbarth    .     711 

3.  Bankruptcy  of  seller— Purchase  with  notice  of  bankruptcy — 

Claim  of  set-off— Assignees — Affirmation  of  contract — Invoice — Demand 
of  payment — ^Estoppel.     Valpy  v.  Sanders 844 
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SETTLEMENT — ^Life  interest — Forfeiture--Life  interest  determin- 
.ble  on  bankruptcy — Gift  over  to  wife  of  bankrupt — Income— Separate 
me.     Manning  y.  Chambers 102 


^  SHAKES— 1.  Sale  of— Railway  scrip — Delay  in  delivery— Liability 
i'^or  intermediate  call— Eescission  of  contract— Eecovery  back  of  purchase 
^Sioney.    M'Ewen  v.  Woods 274 

2.  Transfer — Contract — Infant.    See  Infant. 

^ -        And  see  Company. 

SHIP  AHD  SHIPPING— 1.  Cargo— Mortgage— Several  mortgagees 
j^— Notice — ^Priority — Consignee's  lien.    Feltham  v.  Clark    ,        .        .118 

2.  Command  of  ship — Contract— Consideration.    See  Contract,  2. 

^^    3.  Navigable  river — Obstruction  by  sunken  vessel.    See  Biver. 

SOLICITOB — 1.  London  agent— Privity  of  contract— Money  bad  and 

Received — Clients'  money  wrongfully  detained  by  agent — Cross  claim 

7  •H>y  agent  against  country  solicitor — Summary  jurisdiction.     Bobbins  v. 

Fennell 368 

And  see  Bobbins  v.  Heath 368,  n. 

2.  Discovery— Client's  title  deeds.     See  Discovery,  2. 

SPECIFIC  PEBFO&MANCE— 1.  Possession  to  be  given  by  specified 

.^day — Time  and  vacant  possession  both  of  essence  of  contract — Exten- 

;'  sion  of  time  for  completion — Waiver  and  acquiescence — Costs.    Nokes  v. 

•'  ^Lord  Kilmorey 155 

2.  Agreement  for  lease — Renewal — Usual  clause — Presumption 

:^— Intention  of  parties— Power  of  leasing— Beversioner.  See  Landlord 
^^and  Tenant,  1. 

And  see  Vendor  and  Purchaser. 
STAMP  DUTY.    See  Eevenue. 
;,     STATUTE— Penalty.    See  Action,  Cause  of,  1. 

STATUTES— 28  Hen.  Vm.  c.  7,  s.  11.    iSfee  Marriage. 

8  A  4  Will.  IV.  c.  37  (Beal  Property  Limitation  Act,  1888), 

ss.  2,  7.    See  Landlord  and  Tenant,  5. 

6  A  e  Will.  IV.  c.  60  (Highway  Act,  1886),  s.  06.    See  Highway,  4. 

«     6  A  6  WilL  IV.  c.  64  (Marriage  Act,  1886),  s.  2.    See  Marriage. 

6  ft  7  Vict.  c.  18  (Parliamentary  Voters  Registration  Act,  1843), 

.  ss.  4,  78.    See  Parliament,  2. 

f s.  44.    See  Parliament,  1. 

s.  100.    See  Parliament,  4. 

\      STOCK.     See  Shares. 

TENDER — 1.  Condition — ^Evidence — What  constitutes  a  valid  tender. 
'  Bowen  Yt  Owen 306 

2.  Claim  consisting  of  several  items  —  Appropriation  of  sum 

tendered.     Hardingham  y.  Allen 839 

3.  Tender  of  part  of  entire  demand  is  inoperative.    Dixon  v. 

Clark 747 

! 
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TEKDSB — 4.  Tender  of  quarter's  rent— Demand  of  receipt  to  par- 
ticular day — Dispute  whether  one  or  two  quarters'  rent  due — Tende 
not  valid.     Finch  v.  Miller 774 

TBADE  UABK— Infringement — Fraudulent  use  of  mark — ^Deceit- 
Action  on  the  case.     Rodger^  y.  Nowill 70: 

TBESPASS—l.  Close— Possession — Subsoil— Exclusive  possession  of 
surface  in  others  during  certain  portion  of  year— Right  of  owner  of 
subsoil  to  maintain  trespass  during  that  period.     Cox  y.  Qlut .         •    7!n^ 

2.  Assault— False  imprisonment — Pleading.  See  False  Imprison- 
ment. 

3.  Pulling   down  building  —  Ownership  —  Justification.      Si* 

Nuisance. 


TBOVSB  AND  CONVEBSION— Sale  of  goods— Bankruptcy  of  seller 
—  Purchase  with  notice  of  bankruptcy  —  Assigoees  —  Ai&rmation  of 
contract — Bight  of  assignees  to  maintain  trover — Bstoppel.  Valpy  t. 
Sanders 844  j 

TBUST — 1.  Trustee— Appointment  of  new  trustees — Devise  by  sur- 
viving trustee  upon  the  trusts  on  which  he  held  the  same— Appointment 
of  new  trustees  of  original  will.     Ockle$ton  y.  Heap  .        .         .2^2 

2. Disclaimer — Ineffectual  appointment  of  new  trustee— 

Subsequent   exercise    of  discretionary   power  by   trustee    who    had  | 
renounced.    Lancashire  y.  Lancashire 106 

3.  Charity— Account — Costs.  Sm  Charity  and  Charitable  Trust,  2. 

ULTBA  VIBES.    See  Covenant,  3. 

VENDOB  AKD  PXTBCHASBB— 1.  Particulars  and  conditions  of 
sale — Title — Building  land — Non-disclosure  of  easements  affecting 
land — Water  rights — Compensation — Specific  performance.  Shackhton 
y.  Sutcliffe 216 

2.  Purchase  under  decree— Purchase-money-Payment  into 

Court  without  accepting  title— Interest— Delay  due  to  state  of  title. 
Denning  y.  Henderson 249 

3.  Bestrictive  covenant — Personal  liability  of  vendor- 
Indemnity — Covenant  by  purchaser — Covenant  similar  to  that  entered 
into  by  vendor  on  his  own  purchase  held  sufficient.  Moxhay  t. 
InderwicJc 259 

4.  Contract  —  Acceptance,  whether    unconditional  —  Date    of 

possession — New  term — Waiver  of  title — Specific  performance.     Clii^  v. 
Beaumont 143 

5.  Costs — Conveyance — Investment  of  fund  in  Court — Incum- 
brances— Cost  of  conveyances  from  incumbrancers  to  vendors,  liability 
for.     Jones  y.  Letvis 95 

6.  Specific  performance — Time  and  vacant  possession  both  of 

essence  of  contract  where  possession  is  to  be  given  on  specified  day. 
Nokes  y .  Lord  Kilmorey 1 55 

7.  Title— Lease — ^Forfeiture— Breach  of  covenant  to  insure — No 

steps  by  lessor  to  enforce  forfeiture — ^Bight  of  purchaser  to  rescind. 
Penniall  y.  Harhome 415 

WASTE— Bestriction  on  mowing  park— No  executory  devise  over  is 
event  of  restriction  being  broken — Injunction.    Blagrave  y.  Blagrave      99 
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"^MTUiL — 1.  Annuity— Abatement — ^Inani&cient  assets— Valuation  of 
fltnxiuity — Kight  of  annuitant  to  capital  value  subject  to  proportional 
a1>atement.     Wroughton  y.  Colquhoun 186 

2.  ' Form  of  decree — ^Payment   to    representatives    of 

deceased  annuitants.    Long  y.  Hughes 142 

And  see  Carr  v.  Inglehy 139 

3. Devise — Ck>ndition — ^Annuities  to  be  paid  by  two  devisees 

— ^I>isclaimer  of  one  devisee — Liability  of  other  devisee  to  provide  for 
Ixalf  tbe  annuities — Gift  of  specific  sum  or  an  annuity  —  Option  in 
devisees  of  property  subject  to  annuity.     Wilami  y.  Wilson  .      79 

4.  Annuity  held   to  be  charged   upon  both  capital  and 

izicome  of  estate.     WrowjhUm  y.  Colquhoun 19 

5.  Charge  of  debts  and  legacies— Charge  on  specific  chattels — 

Other  specific  legacies— No  bequest  of  residue— Intention  to  exonerate 
residuary  estate.    Hewett  y.  Snare 123 

6.  Conversion — Leaseholds — Tenant    for    life  —  Bight    to 

enjoy  personalty  in  specie.    Hunt  y.  ScoU 92 

7.  Charge  of  debts— Exoneration  of  personal  estate — Destination 

of  surplus  of  produce  of  real  estate.     Collis  y.  Robins  ....      68 

8.  Construction  —  Sffect  of  conflicting  dispositions   in  a   will 

and  in  a  codicil  of  the  same  residuary  personal  estate.  San  ford  y. 
San/ord 41 

9.  Accrued    shares  —  Kesiduary    gift  —  Accrued     shares 

following  original  shares.     Goodman  y.  Goodman  ....     252 

10.  Gifts  to  parents  for   life    with  remainder  to   ''their 

children  " — ^Distribution  per  capita  or  per  stirpes.    Arrow  y.  Mellish    135 

11.  Bequest  of  personalty  to  several  and  their  respective 

heirs— Held  to  create  tenancy  in  common.     Gordon  y.  Atkinson        .     171 

12.  Description   of  devisee — **My  dear  wife  Caroline" — 

Testator  twice  married — Both  wives  surviving  him— Christian  name 
applicable  to  second  wife,  to  whom  testator  not  lawfully  married. 
Doe  d.  Gains  y.  Bouse 771 

13.  Belations— Gift  to  such  of  testator's  relations  as  should 

survive  tenants  for  life — Children  and  representatives  of  testator's 
brothers  dying  in  lifetime  of  second  tenant  for  life  held  not  entitled. 
Bishop  y.  Cappel 149 

14.  Legacy— Life  interest — ^Limitation  over  in  default  of 

children — Bevocation — Legacy  reduced  to  nominal  amount  by  codicil — 
Original  legacy  held  revoked  in  toto.    San/ord  y.  San/ord ...      41 
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